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PREFACE 


TO   THIS  EDITION. 


The  last  Edition  of  Sir  Edward  Coke's  Reports  was  that  by 
Seijeant  Wilson.  It  was  printed  in  the  year  I???,  and,  with 
the  exception  of  a  few  immaterial  notes  and  references  was 
merely  a  reprint  of  the  Edition  of  1788  which  immediately 
preceded  it  ^^  A  new  Edition  of  the  Reports,  with  abstracts 
of  the  principal  points,  and  with  notes  and  references  to 
the  numerous  cases  decided  since  that  Edition,  was  under- 
taken by  Mr.  Thomas.  After  the  three  first  parts  and 
the  fourth  to  &L  38  a.  had  been  printed,  the  illness  of 
that  gentleman  prevented  his  continuing  the  work,  and  the 
completion  of  it  was  then  entrusted  to  me.  The  plan  adopted 
by  Mju  Thqmap  of  giving  ftbstract^  qf  the  principal  points 
has  been  followed,  but  in  other  respects  I  have  varied  firom 
his  system,  and  have  abstained  from  introducing  long  notes 
upon  general  subjects  not  immediately  connected  with  the  text. 
To  that  part  of  the  work  which  has  fiiUen  to  my  share  I  have 
added  the  observations  of  Lord  Chancellor  Ellesmere  t,  and 
also  those  manuscript  notes  in  the  copy  of  the  late  Mr. 
Serjeant  Hill,  which  appeared  to  have  been  written  either 
by  himself  or  at  his  dictation ;  I  have  also  availed  myself 
of  the  numerous  manuscript  references  in  the  same  book,  for 
the  use  of  which  during  the  progress  of  the  work,  I  am  in- 
debted to  the  kindness  of  Mr.  Senior. 


*  It  is  t  mistake  to  suppose  that  the  translation  of  the  Pleading^  first 
appeared  in  the  edition  of  1777.  In  the  editions  of  1658  and  1738,  the 
Headings  are  in  English.  The  edition  of  1777  was  reprinted  in  Dublin  in 
1799. 

t  ^d.  tbe  jndgiiieiit  of  Lord  Hardwicke,  Lomaz  9.  Hohnden,  1  Yes.  294. 

TOC^  U  b 


11  PREFACE. 

The  notes  in  former  editions  which  have  been  retained 
are  marked  accordingly.  The  notes  by  Mr.  Thomas  have 
the  letters  Ed.  at  the  end  of  them.  For  the  remainder  I  am 
solely  responsible. 

In  the  abstracts  which  precede  those  Cases,  in  the  Reports 
which  were  published  by  Lord  Coke  himself,  and  which  I 
have  edited,  such  positions  as  are  not  the  resolutions  of 
the  Court  in  the  principal  case,  but  are  either  obiter  dicta^  or 
conclusions  from  cases  cited,  or  Lord  Coke's  own  opinions,  are 
marked  *  *•  From  the  imperfect  state  of  the  Posthumous 
Reports  (parts  12  and  13*),  with  respect  to  them,  the  same 
system  has  not  been  attempted. 

J.  F.  FRASER. 


i.  ,2,  Inqer  Tenple  Lane,  April  18th,  1826. 


^'        *  Yid.  note  to  the  aDowance  of  the  Twelfth  Reports. 


^i'*^  4*^  entirely  new  index  to  the  text  and  notes,  adapted  to  the  pag^g  of 
tllb  edidon  of-the  Reports,  is  in  a  state  of  .considerable  forwardpess  and  will 
'^rtly  be  published. 
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Custom,  Bulwidies  and  Impositions  13  33  6  337 

Culler  and  Diion's  Case,  J«  El 4  14  2  290 

D. 

l)*RCBY(Lord),hi8Case4Jac 6  70  3  897 

DarlyandWelberel'sCase,  35EI 4  40  2  389 

Davenport's  Case,  8  Jac 8  144  4  429 

DarU  V.  GaiJiner,  35  EL   _ 4          '  16  2  302 


Ddl  and  Kisden'i  Cue.  36  El 

Dean  and  Cbw>ter  of  Nonrich'tCaM,40£l... 
Bnn  and  Ch^iter  or  Windtor'i  Cue.  44  K. ... 
Sean  and  Qnpter  of  WoKUter'i  Cue,  3  Jac. 
Delaware^     See  W. 

.  Dnbjr  (Earl).  hUCue ..«. 

Derwe  

Devonshire  {Earl  of).    Vid.  E. 

Dibley  and  Bullock's  Case.MH 4 

Dickenson  and  Gerard's  CaM,  33  EL 4 

Digby".  Case,  41  El 

DiRo,8  Jsf, 

Xhpges'  Case,  40  El 

Dignity,  Prerogative,     See  Honours 

Dillon  and  Freine's  Cases,  31  El 

ihtcominuance  ofProccss  and  Cates,  1  Jac 7 

£ison  and  BeaUiey's  Case  

Dispensing  power 

Doctor  Ayray's  Case,  11  ^ac 

Docior  Boiil]3m''5  Case,  6  Jae a 

Doctor  Driiry's  Case,  8  Jac 8 

Doctor  Forter'iCa»e,lSJBc It 

Doctor  Grants  Ca«e,  11  Jac II 

Doctor  Husscj's  Case,9  Jms. 9 

Doctor  Ley  field's  Case,8  Jac 10 

Doddinglon's  Case,  37  El 3 

Dormer'e  Caae,  35  El.  , « „,...      5 

Do«iie'»  Case,  26  El 8 

Down  and  Hcpkm's  Case,  86  H 4 

Dowdale'i  Caw,  3  Jac 6 

Dnrcaan'i  CaM,  a6£L ..» 9 

DniTT's  Cai^  43  El 4 

Ditto,  8  Jac... „ „,.,     8 

Drjwood's  Ca*e,  44E1 5 

Dampor'a  CaM,  45  EL 4 

Dnn^non'a  Caic 13 

Dureaw  per  Gaoler ,.,..^ U 
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£*BLof  Bedfbid'aCaK,  S9EL 7 

Eariirf  Cumberland'*  Caie,  6  Jac 8 

Rito 13 

Eariof  Derbj'aCase                     12 

Eari  of  Devon-'hire'e  Case,  4  Jac. 11 

Earl  of  Peinbrook'aCaiie,36El "  5  3d  Part. 

Eari  of  Rutland's  Case,  6  Jac 8 

Earl  of  Rutknd,  7  Jac 9 

Eari  of  Shrewsbury's  Case 13 

Earl  of  Nortbamplon's  Case      13 

Eaioo  and  Allen's  Case,  40  Bl 4 

Xden's  Case,  37  D 6 

Edrich's  Case,  1  Jac.  ,„ 5 

Edvarda  (Dr.)  s  Wootton            ...               13 

Edward'a  Caic  .  .™     ;;. 13 


13 


EIniec'aCaicvSOEt SSdPart 

EoprvidunVCue .'. 13  84 

b^Md'a<W.SSEL 7  U 


Skid 


Fahmus  LibdluttDd  Casei  thtnce,  SJac »..,.  iSdPat 

Teloii's  goods  .„ Is 

Termor's  Case,  44  lil. ,„  $ 

Ferrer's  Co^e,  41  E! 6 

Finch'i  Cn*e,  3Jac 6 

Fiucb  Sir  Mojtc'i  Case  ; 6 

Fine*  CaM,  44  £1 3 

Fine  levied  by  tbe  Kin;,  and  Case  tbeoce,  2  Jac 7 

First  Fruiu  and  Tenths          19 

Fishing 13 

Fitch  and Stuckley'B  Caae,  36EL                      4 

Fitz  Herbert'sCwe,  S7Ei _ &8dPart. 

Filz-Wimam'sCMe,2Jac « 

Plover's  Case,  41  El _ JtSdPart. 

Floyer's  Case,  8  Jac- 9 

Floyd  and  Bark<T  IS 

Foiaton  and  Crachroode's  Caae,  30  EU - 4 

Foljamb's  Caae,  43E1 „ 5  9d  Part. 

Foord's  Casp,  37  El 5  8d  Part. 

Ford  and  Shddon's  Caae „ „  19 

rorfeilures.  by  treason  „ IS 

Forests IS 

FoTBC  and  Hembling's  Case,  31  El.                           ....  4 

Foster's  Cast-,  32  El «  SdPkrt. 

Foster  (Doctor),  bit  Case  H 

Vox's  Case,  7  Jac 8 

Foxley'a  Case,  43  El -ifidParL 

FrauHCes's  Case,  7  Jac , 8 

FKoklin't  Case,  36  El 5  2d  Part. 

Froeman'i  Case,  41  EL 5  8dPart. 

French's  Cue,  I9Ei 4   . 

FnM's  C«e,41  El 5  SdPart. 

Fuller's  Case 12 

Fulwood's  Case,  38  El 4 
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Gace's  Case,  41  El .; J  aJ  Part. 

Gardiner  and  Davis's  Case,  85  El 4 

Gardiner's  Case,  31  Eliz. 5  gj  pgrL 

Oarnon's  Case,  40  El 5  9^  pj^. 

Gascoigne  and  Piftgol's  Caae,  40  EL  ., 5  gd  PmU 

fiateward's  Ca^e,  4  Jac g 

Gee  and  Snag's  Case,  39  El 4 

Gerling'a  Case JS 

Gerrardv.Diil;iiis(m,S3EI 4 

Godda«i*»  Case,  26  Ei '"  2 

Godfrey's  Case,  ISJac H 

G<rffeandBibithe'sCaBe,39El.  4 


Gooch's  Case,  3 


53d  Put. 


Goodalt's  Case,  40  El ; ^!.^!!!i!!!!     5  2clParr 

Goodale  and  Butler's  Case,  io  ET. it  ' 

ftoB's  caifc  9  jic. ., ;;;  » 
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Pirt  Fol.  roL 

Gorge's CMe,  41  tl *.s..^ .6  »  9  dOO 

Gnvenor  mod  Todd's  Case,  96  £!«.«•.«... .^.  4  S3  8  338 

Gny's  Case,  37  EI 5  2d  Part.  78  3  158 

Green's  Case,  44  El 6  29  3  813 

Gieeoley 's  Case,  7  Jac 8  71  4  383 

Griesley's  Case,  SO  El •  8  38  4  311 

Gregory's  Case,  38  £1 6  19  3  395 

H. 

HASEJks  Corpus 19  139  6  379 

Habeas  Corpus  return  and  discbarge 13  47  6  357 

Haie'sCase,  8Jac 8  173  4  481 

Hall's  Case,  3  Jac 59dPart  51  3  103 

Hall's  Case,  31  £1 7  35  4  103 

Hail  and  Stanley's  Case,  10  Jac 10  68  5  369 

Halling's  Case,  38  £1 5  3dPart.  33  3  43 

Hammond  and  Hobart's  Case,  43  £1 4  37  3  348 

Hargrave's  Case,  43  £L 5  3d  Part.  31  3  63 

Harpur's  Case,  13  Jac 11  33  6  40 

Harris  and  Jay's  Case,  41  El 4  30  3  360 

Harrison's  Case,  40  £1 53dPart.  38  3  56 

Hswkeridge's  Case 13  139  6  379 

Haye'sCase 13  103  6  337 

Hiyne'sCase '... 13  113  6  355 

Hefyar's  Case,  41  £1^ 6  34  3  305 

HemUingand  Forse'sCase,  31EI 4  60  3  439 

Henry  Finch's  Case,  SJac i 6  39  3  333 

Hensloe's  Case,  43  £1 9  36  5  64 

Heostead's  Case,  37  £1 , 5  3d  Part.  lO  3  18 

Heresy    12  56  6  370 

Heriakenden's  Case,  31  £1 4  63  3  443 

Hersey's  Case 13  103  6  339 

Heydon's  Case,  30  £1 3  7  3  18 

Heydon  and  Smith's  Case 13  67  6  486 

Heyward  and  SirJohnWhitebrook's  Case 13  64  6  481 

Hezt  and  Yeonan's  Case,  37  £1 4  15  3  397 

Hickmot's  Case,  8  Jac 9  53  5  93 

Higgen's  Case,  SJac 6  44  3  344 

Hig;;eiiboCtom'6CBse,35Q 5  3d  Part.  19  3  37 

High  CommissioQ .• 13      49,84,88  6  361, 

311,316 

High  Commi^^sioners,  if  they  have,  power  to  imprison  12  19  6  317 

Highways,  Case  of  repairiaf    ...••• 13  33  6  433 

Hobart  and  Hammond's  Casew  43  £1 4  37  3  348 

Hoe's  Case.  34  £L  ..,•... 5  3d  Part.    70  3  143 

Ditto^42£l 5  2d  Part.    89  3  181 

H«e  and  Taylor's  Case,  37  £1 4       .  30  3  363 

Holland's  Case,  39  £1 4  75  3  470 

Hok's  Case,  9  iac i.     9  181  S  333 

Honours 12          81,  112  6307,353 

Hopkins  and  Down's  Case,  36  £1 4  29  3  359 

Hudson  and  Lee's  Case,  31  EL 4  43  3  396 

Hagbes  and  Crowlher's  Case ^ 13  66  %  485 

Hulme's  Case 13  61  6  477 

Home  and  Ogle's  Case,33  £1 4  43  3  396 

Hoogate's  Case,  43  £1 5  3dEarX.  103  3  310 

Haagate's  Case 13  133  6  368 

iiuKy  aid  LeightoD  •.,.. 13  106  6  346 


HotcUnun  (Doctor),  hi>  CaK I*               •»' 

Hjode-.  Cue,  M  B *               »» 

1  and  J. 

JacuoK  ana  Neal'i  Cm,  37  El *                 f? 

JameaondEiJlkch'sCaK!.  43EI «                 " 

'  Jay  .nd  Harris'.  Ca..,  41  El..... !„„_      Si 

JeL,'.  Ce,  32  El J  Sd  Part.     M 

JcnnioB'.  Case.  38  El '»                  *f 

JmllerSan'.  C.b.  iSEI f                   " 

Je»d'.Cue,SOEl ■t^'"'-      * 

Ireland  and  Pree  Borough                           J^                 JW 

lileofElyandCa«.th«oct,7Jac '?-,,„„     ,! 

I«'.Caai4<IEl .S*"^""-  ,.U 

JoriaficiionofiheCoorlofCoiiimooPleaa 1|                jw 

'  Jurisdiction  EccleaiaslicftI      '*    , 

Justice  Windham's  CaM,  38  El ,?*"^"'-      1 

Justice  in  Wales  not  but  by  connnisaioo "                 « 

K. 

K«ioiii.ar'>Ca>e,7Jac 10               139 

Kenn'a  Case.  4  Jac. 7                 4S 

Kite  and  Quciilton'.  Case,  31  El \                » 

Knight's  Caae,  31  El SSdPatt.    54 

L. 

LAiia'.e«e,41B SSdPart.    83 

J)itlo,8Jac 9                 5: 

Lampet'sCase.lOJac 10                  46 

Lane's  C^  SUB »                   >« 

Langdale's  Case  *       , ,.          ^ 

LauJhter'sCa.e.37EI. SSdPlirt.    31 

.   Leak  (George)  his  Case 18                 1* 

Lee  and  Hudson's  Case,  31  El 4                   « 

Leg.t'.Ca«!,10Jac 10                 1» 

-Lepiogwell  and  Bunting's  Case,  28  EL - *                   »* 

Leyfield  (Doctor),  his  Case,  8  Jac 10 88 

Liijellu.  famosai,3Jac ...  68dPart,'lSS 

Liford'sCase,  laJac 11                 » 

Lillingslon'sCase,5Jac 7                   38 

Lincoln  College's  Case,  58  B J                   5? 

Littleton's  Ca»;,  39  El '  *•  P«"-     " 

LoBeld'.C.se,10Jac....                         '?o..~.^    !2S 

Long's  Case,  2  Jac '*'™'' J?? 

London,  and  CasM  thence,  7  Jac 8                 121 

LordSt.  John  and  Dean  of  Gloucester's  Case IS                     S 

Lord  Abergavenny's  Case 18                   70 

LotJ  Vaua^a  Case  18                   93 

'  Loveday's  Case,  6  Jac 8                 65 

Low's  Case,  7  Jac 0                 128 

Luter  and  Melwich's  Case,  30  EL *                36 

£ultiel'sCase,43B •■ *                 »• 

''  M. 

"SlAcnaiLBT's  Case,  8  Jac 9                 61 

'„1lJadtu»Yotinj'sCaie,34B.  ...^ ..■■ '    ..'.l* 
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INDEX.  "^  XI 

Part  PoL 

Maecblen'ft  Cdlege  Case,  IS  Jac 11  66 

Mallory's  Cmc,  43  El 6  3d  Part.  Ill 

ManneyV  Case  19  101 

Manning's  Case,  7  Jac • 8  94 

Manser's  Case,  26  El 2  1 

Mansfi«ld'8  Case 12  123 

Manslaughter 12  87 

Markal's  C«e,  35  El 6  3 

Markham  and  Earl  of  Rutland's  Case,  23  El 10  113 

Market  open  and  Case  thence,  38  £1 5  2d  Part.    83 

Marquis  of  Winchester's  Case,  25  £1 3  1 

Marquess  of  Winchester's  Case, '41  El 6  23 

Marche,  Sec.  and  Lamb's  Case,  8  Jac 9  59 

Mary's  Case,  lOJac 9  111 

Mayowe's  Case,  35  El 1  141 

Mathewson's  Case,  39  El 5  2dPkrt«    22 

Maund's  Case,  43  El 7  28 

Melwich  and  Luter's  Case,  30  £1 4  26 

Mene's  Case,  9  Jac 9  133 

Menril'sCase  13  19 

Metcalfe's  Case,  12  Jac H  38 

Micheibom's  Case,  88  £1 6  20 

Middleton's  Case,  1  Jac 5  2d  Part    28 

Middleton  and  Baker's  Case,  42  El 5  2d  Part  104 

Middletonand08bom'sCase,llJac 10  130 

Milbom's  Case,  29  EU 7  6 

MiWmay's  Case,  26  £1 1  175 

Miiuxi's  Case,  26  £1 4  82 

Modus  Decimandi 13  12 

Ditto IS  58 

Modus  Decimandi,  Case  of  ProhibitioDsbefore  the  King  13  87 

Molineux's  and  Cliflon's  Case,  28  £1 4  27 

Mone  and  Webb's  Case 13  65 

MoanOoy  (Lord),  his  Case,  31  £L 5  2d  Part.      8 

Monopoly's  Om,  44  £1 11  84 

Moor  and  Hoiiey's  Case,  5  Jac •««. 9  71 

Blorrice's  Case,  27  EL 6  12 

Mouse's  Case 12  68 

Murrel  and  Smith's  Case,  84  £1. 4  24 

Muttoa'sCase 13  59 

Myghl^  Ca«,  7  Jac • 8  163 

N. 

N KALE  and  Jackson's  Case,  37  £1 ••••  4  26 

&'eale  and  Rowse's  Case • 13  24 

Kevil's  Case,  3  Jac 7  33 

^icbol*'  Case,  88  El 5  2d  Part    43 

Nckrt'  Case,  41  El 4  80 

Northampton  (Earl),  his  Case 12  132 

O. 

Oath  Ex  officio • 12  27 

Oath  before  justices 12  130 

Ogle  (Lord),  hisCase 12  107 

(^and  Hume's  Case,  33  £1 4  42 

Ognd's  Case,  89  £1 4  48 

OUnd's  Case,  44  £1 5  2d  Part.  116 

OUfieU'sCase 12  71 
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Oiphsu  of  London,  their  Cue,  S5  El »..»...  5  Sdlte.    73 

OiborneuiilMiddl«ton'>Caie,  11  Jac 10               130 

OxcDbridge  aod  Hickmot's  Cue,  S  Jac 9                 A3 

OzToid  and  Cnm'i  Cue,  41  EL » i                 18 


Packman's  Cue,  37  £1 

Paee's  Casf.  SO  El 

Paget'B  Case.  36EI - , 5 

Parish  Clerk 13 

Payne's  Ciwe,  29  El :     8 

Faliner's  Ca5«,  S  Jac. A3 

Ditto,37  El , * 

Palmer  and  Thorpe's  Case,«5  El 4 

Parduns,  and  Cases  thence,  S9  £| „.„     6 

Ardon 12 

Krliament  in  Ireland IS 

ParliBment  Fomu  and  Orden • 13 

Parliament'sCaie 18 

Peicock'lCaw.9Jac i 9 

Pease  and  Clumi's  Case,  37  £1 4 

Penal  Statutes  aod  Cases  thence,  3  Jac t..t 7 

Peonanl'sCase.SSEI ^....,...,.„..„. 3 

Poinifaiherand  Clarke's  CaacSPB 4 

Penryn'sCase,38Iil.        ...:,........„.........,........  ..      5  3 

Pcnruddock'sCaie,  40  El „„......„„..> i  3 

Percy  (Sir  Allen's  Case) „,« .^.., 13 

Perryman's  Ca*e,41  El .*> 5 

Petliler's  Case,  45  El ..4... 5 

Paiua  and  Codsalve'a  Cat«   .,  « 18 

Peyioe's  Case,  9  Jac m.»— —•»•'."< 9 

fhilljpsand  Badbv's€a»e,24BI ..» 4 

f  jggol'sCase,40El „ ,... »,...     S 

Pigol'sCase,  l3Jac ».^,.. .....>..».  U 

Pilkin^on's  Case,43EI ,..„.., 5 

fiachon't  Case.9  Jac. ^»^ 

Pisnel'i  Cue,  44  Hi „„,..^^....,„.. 

Piracy ..i,^..*..^ l^ 

rUyter'i  Case,  96  El .,„.».,<,.v„ &  3 

Podger's  Case,  10  Jac.  .»>.        ..„„., 9 

Porter  and  Rochester's  Case 13 

PortmaD's  Case,  30  El » 7 

Porter's  Case,  34  151 I 

Portington  and  Seder's  Caee,  11  Jac 10 

Poulterer's  (The)  Case,  8  Jac 9 

Pouller'BCase,l3 Jac U 

Premunire 13 

PrertKratire  of  the  King  in  saltpetre  13 

Ditto  in  Dignitie! 13 

Prichard  and  Hawkins's  Case 13 

Priddle  and  Napper's  Caee.lOJac H 

Prince's  Case,  42  El 5  3 

Prince  Henry's  Case,  3  Jac. ™      8 

Privilege  of  Prie&U — 13 

Proclamations -..•- 13 

Proctor's  Case„ •..•m.       «. -m~. 13 

PnbibiUwi „....» • ^^ 
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3d  Part.    76 


Part.    84 
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SdPart    76 

87 
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iKi»x.  xiii 

PrahibiUoDs  del  Roy 12  6S  6  880 

Prohibition,  court  ecclesiasticBl • 13  65  6  .^888 

Prohibition,  none  after  the  wrilDe  excommunicato  ha- 

bendo 13  76  6  800 

Prohibitions 13  SO  6  480 

Q. 

QoARB  impediti  and  Cases  thence,  31  £1 7  25  4  108 

Ooeinton  and  Kite's  Case,  31  £1 4  25  2  887 

Quick's  Case,  9  Jac 9  129  A  229 

R. 

Ratcliff's  Case,  34  £1 8  37  2  99 

Raw1yns'Case,30£l 4  52  2  419 

Readers  Case,  2  Jac 52dPart  88  8  67 

Read's  Case,  42  £1 6  24  8  804 

Read  and  Booth's  Case  13  34  6  438 

Read  and  Redman's  Case,  10  Jac L 10  l84  5  498 

Rector  of  Cheddington's  Case,  39  £1 1  148  1  865 

Rigeway's  Case,  26  £1 8  52  2  148 

Rivet's  Case,  24  £1 4  22  2  825 

Robberies,  and  Cases  thence,  27  £] 7  6  4  60 

Robbery,  Appeal  of 12  125  6  874 

Robert's  Case 12  65  6  888 

Robinson's  Case,  IJac 5  2d  Part.  32  8  66 

Rogers  and  Portington's  Case,  1  IJac 10  85  5  807 

Rooke's  Case,  40  £1 5  2d  Part.  99  8  808 

Roper's  Case 12  45  6  255 

Ditto 12  47  6  258 

Rosewel's  Case,  35  £1. 5  2d  Part.  19  8  36 

Rosk's  Case, 42 £L 5  2dPart  18  8  24 

Rons  and  Arters's  Case,  29  £1 «     4  24  2  884 

Rowland's  Case,  36  £liz 5  2d  Part,  41  8  85 

Ruddock's  Case,  41  £liz 6  25  8  806 

Rutlecb  and  James's  Case,  42  £liz 4  17  2  805 

Russel's  Case,  26  £liz ^ 5  2d  Part  27  3  58 

S. 

Sadlers,  and  their  Case,  30  £1 4  54  2  426 

Safiyn'sCase,3Jac 5  2dPart.  123  8  251 

Saint  John's  Case, 34 £liz 5  2dPart.  71  8  144 

Salmond  and  Bradshaw's  Case,  10  Jac .., 9  60  5  109 

Saltpetre. 12  12  6  206 

Samme'sCase ^ 13  54  6  466 

Samon's  Case,  36 £liz 5  2dPart.    77  8  156 

Saoi|)son  and  Baten's  Case,  SJac 9  58  5  95 

Sanchar  (Lord),  his  Case,  lOJac 9  114  5  207 

Saundcr'sCase,41£liz ^ 5  2d  Part.     12  8  22 

Sard's  Case,  12  Jac 11  55  5  105 

Scambler'sCase,45£li2. 10  61  5  858 

Scarlet's  Case 12  99  6  830 

Scrope's  Case,  10  Jac • 10  143  5  511 

SeaU  in  Churches 12  105  6  848 

Semayne's  Case,  2  Jac 5  91  8  185 

ScadU's  Case, 27 Eliz. 7  2dPart.      6  4  60 

Sewers,  and  Cases  upon  Com.  of  them,  7  Jac 10  137  5  499 

Severs,  Case  of 13  85  6  440 

Seijcants of  London's  Case,  8  Jac •• 9  61  5  111 

a^mour'a  Case ., , • , m.m.m  10  95  5  419 


Slurp'i  Cate,  4S  Biz 6  %  S  300 

SIUHruidThonipMn'aCaie,S7Eliz 4  30  S  303 

SbrfieT**  Cbm,  31  Eliz 1  88  1  819 

Shipley'i  CMC,  8  Jac.              8  134  4  408 

Shrewsbury  (Counteiu).  Iier  Case IS  94  6  934 

Ditto 5  2dP«rt.  IS  3  «* 

SfaRmbanr  {Earl)  hia  Cue   13  106  6  346 

Shutter's  CMC 13  90  6  319 

Simon;   ...                             13         74,101  6  896 

SirFrtDCii  Barrin^on's  Caiie,  SJac ...      8  136  4  413 

Sir  George  Brown's  Case  36  Eliz.                               ...      3  45  3  137 

Sir  Rjcharil  Buckley's  Case, '34  Eliz 4  14  2  293 

Sir  George  Reynel's  Case,  9  Jac.. 9  95  5  170 

Sir  Thomas  Cecil's  Case.  40  Elit 7  18  4  99 

Sir  Hugh  Cholmley's  Case,  39  Eliz 3  fiO  1  S64 

Sir  Edward  CEere's  Case,43Eliz 6  l7  3  391 

Sir  Henry  Constable's  Case,  43  Eliz S  3d  Part.  I06  S  314 

Sir  Andrew  Corbet'*  Case,  42  Eliz 4  81  3  484 

Sir  Miles  Corbel's  Case.  27  Eliz 7  5  4  57 

Sir  Geor^  Curion's  Case,  5  Jac 6  75  3  406 

Sir  Drew  Drury's  Case,  5  Jac 6  73  S  403    . 

Sir  Francis  Englefield's  Case,  34  Eliz 7  11  4  78 

Sir  Moyle  Finch's  Case,  4  Jac 6  63  3  380 

Sir  Gerard  Fleetwood's  Case,  8  Jac 8  171  4  479 

Sir  William  Foster's  Caae.  6  Jac 8  64  4  367 

Sr  Gilbert  Gerrard's  Case,  33  Eliz 4  18  3  308 

Sir  WiUiam  Harberl's  Case,  27  Eliz 3  11  3  SO 

Sir  Rowland  Hayward's Case,  37  Eliz 3  35  1  634 

Sir  John  Heydon's  Case,  10  Jac 11  5  6  8 

Sir  Henry  Knivet'g  Case,  38  Elix 5  3d  Pkrt.  85  S  171 

&i  Richard  Lechford's  Case,  7  Jac 8  99  4  MO 

ffir  Anthony  Main's  Ca»e,  36Biz 5SdPart  SO  3  39 

Sir  Anthony  Mildmay's  Case,  3  Jac 6  40  3  8S4 

Sir  John  Molyn's  Case,  40  Eliz 6  -  5  3  368 

Sir  John  Needliam's  Case,  10  Jac 8  135  4  409 

Sir  Henry  Nevil's  Case,  8  Jac 11  17  6  SO 

Sir  Richard  Pexhall's  Case,  7  Jac 8  83  4  30? 

St  Thomas  Palmer's  Case,  43  El ASdParL  34  3  48 

SirWUliam  PcIham'sCaK,  SlEliz 1  3  1  8 

SirEdvard  PbiUon's  Caw,  5Jac 6  79  3  413 

Sir  Hugh  Porlman's  Case,  40  EUl 7  S7  4  106 

Sir  Edward  Seymour'sCasc,  10  Jac lO  95  5  419 

Slade's  Case,  38  Eliz 4  91  3  501 

Slitttiby's  Case,  30  Eliz 5  SdParL  18  3  34 

ftnith  and  Murrel's  Case,  34  Eliz 4  34  3  334 

Smith's  Case,  10  Jac lO  135  5  496 

Smith's  Case IS  69  6  288 

Smith  and  Hill's  Case 13  71  6  494 

Snag  and  Gee's  Case,  39  Eliz 4  16  3  300 

Snelling's  Case,  37  Eliz ^ 5  3d  Part.  83  3  166 

Sondiiy's  Case,  8  Jac „.., 9  137  5  337 

Soldiers,  and  Case  thence,  43  Eliz 6  27  3  310 

Southcoie's  Case,  43  Eliz 4  83  2  487 

Spary'sCase 13  49  6  458 

Sparry'8Case,33Eliz., SSdPart.  61  3  123 

Specol's  Case,  33  Eliz 5  3d  Part  57  S  115 

Spencer's  Caae, 25  Eliz 52dPart-  16  8  29 

Diiio,  45  Eliz 6  9  3  275 

^>iU  and  Heat's  Case 4 13  33  0  431 


INDEX. '  XV: 

Part  Fol. 

ScaArd  (Lord),  his  Case,  7  Jac. 8  73 

Staohope  mod  Blith's  Case,  37  £liz ,^ 4  15 

Staolej  and  HaU's  Case,  10  Jac 10  68 

Scanoaries IS  9 

Stile's  Case,  38  £1 5  2d  Part.    90 

Sl  John  T.  Dean  of  Gloucester 13  3 

Stockdale^  Case 12  86 

Sune  and  the  Poulterers' Case,  8  Jac • 9  55 

Stoqghter's  Case,  7  Jac 8  168 

Stray 12  101 

Stucklej  and  Balhead's  Case,  45  £Uz 4  16 

Stuckiey  and  Fitch's  Case «..  4  23 

Sutkm's  Case,  10  Jac 10  1 

SwaoB,  and  Case  thence,  34  Eliz 7  15 

Swiyne's  Case, 6  Jac.  •• •••• 8  63 

Syer**  Ca8e,32  Eliz 4  43 

Syms's  Case,  6  Jac.  ^ 8  51 

T. 

Tatloe  and  Hoe's  Case,  37  Eliz« 4  30 

The  Tailors  of  Ipswich  Case,  22  Jac 11      -  53- 

Taylor  and  Shoile's  Case « .*  13  U 

TalMfs  Case,  7  Jac 8  102 

Tafcraer  and  Cromwel's  Case,26£iiz •  4  27 

Tey's  Case,  S4  Eliz 5  2d  Part.    38 

Todd  and  Gravenor's  Case,  36  Eliz 4  23 

Tbarongfagood's  Case,  24  Eliz •.  2  5 

Ditk^9Jac 9  136 

Thorpe  and  Pdmer's  Case,  25  Eliz -. 4  20 

TirriDfham'a  Case, 27 Eliz » o.«^  4  36 

Thonfinaon's  Case ...4 12  104 

Thompson  and  Shaw's  Case,  37  Eliz. «.. ••  4  30 

Thnogmorton  (Lady) • 12  69 

Tooker's  Case,  37  Eliz , 2  62 

Toitfion's  Case,  8  Jac 8  170 

Treport's  Case,  36Eliz 6  14 

TmKNi 12  15 

Treaaoo,  Judpnentf  and  Execution,  in  ••••• 12  130 

TrediaiB's  Cue,  10  Jac 9  108 

Tmror  (Doctor),  his  Case ;. 12  78 

Tfolop's  Case,  6  Jac ;...  8  68 

Tumor's  Case,  8  Jac .0.4. i.  8  132 

Twyne's  Case,  24  Eliz 3  80 

Th^lferd  School's  Case,  7  Jac ^ 8  ISO 

UandV. 

VATASoaand  Dowman's  Case,  26  Eliz 9  1 

Vao^an's  Case,  40  Eliz 5  2d  Part.    49 

Van  and  Brook's  Case,  28  Eliz 4  39 

Vaoz  (Lord),  his  Case 12  93 

Vcnno's  CaK,  15  Eliz 4  1 

Vmmiit  Montague's  Case,  43  Eliz • 6  27 

Vi»a  P^iker's  Case,  8  Jac 8  173 

Ugitrtd's  Case,  33  Eliz 7  9 

Vyaior'sCaae,7J«c 8  *  80 

W. 

Wm^m  Caie,  43  Biz 5  2d  Part.  114 

Wiiti^  Case,  45  Eliz. 4  47 
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16  9 

45  4 

67  9  180 

79  6  495 
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Warden  mA  kc  <d3§ikn  Cai^  JOEbs. 

Wmrt  (Lofd  de  k)»  Im  Csk,  39  £62*  •««««.«^.««*.....  11 

WtMV»  Cmt,  96  Eliz. — 

Wts?«r  sod  CarideD's  C«e,  S7  £liz»*..- 

Wd>l/s  Ctte,  6/ac. ^..•.••••*«^..^*..«^ 9 

WtiCby'i  Caie,  M  Elu 

Wcstcot'ftCate  •«•••...•*•- 

Wctcwick  and  Wyer's  Case,  9S 

Wetberd  and  BaiWt  CMe,  95  Elu.  , 

Wbcder't  Cage,  43  EL ^ ^ 6  6  3  970 

Wlidpdale'sCaie^9Jac 59dPart.  119  3  941 

Whinler'a  Case,  10  Jac 10  63  5  360 

Wbitlock't  CMe,  6  Jac 8  69  4  979 

Whittiogbam'f  CaM,  45  Eliz. 8  49  4  234 

Wild's  Gate,  41  Eliz 6  16  3  988 

Wjlde'fCaic,7Jac •*.. ^  8  78  4  996 

Will's  Gate  .*..^ 13  50  6  460 

WiNiaint'f  CaM,  35  EUz. 59dPart.  79  3  145 

Waioires'a  Case ^  13  1  6  891 

WincbeHcr  (Biiihap}p  lua  Case,  38  Eliz ^...  9  38  1  535 

Windham's  CaM,  33  Diz 59dFvt  7  3  19 

WinningloD's  Case,  41  Biz 9  59  1  589 

Windsor's  Case,  41  EKz ^....,. 5  9d  Part*  103  3  908 

Wiscoi's  Case,  41  Eliz 9  60  1  593 

Wiseman's  Case,  37  Eliz , 9  10  1  446 

Wamen,  Stealing  of 9  90  6  319 

Woolon  f.  Edwin 19  36  6  943 

Writ  de  heretioo  combarendo 9  93  6  333 

Wrote  and  Wiffges's  Case,  34  Eliz 4  45  9  403 

W7rral't€ase,41  Eliz ,.^ 59dFkrt  49  3  101 

Y. 

TioMAMs  and  Hezt's  Case,  97  Eliz ^ 4  15  9  397 

Yong's  Case,  38  Eliz ^ 4  40  9  390 

Young's  (Dame)  Case,  34  Eliz 7  15  4  89 

York,  the  Lord  President's  Case 19  50  6  363 

NoTi.    For  Case  of  the  Blarshalsea,  Csse  of  Thetford  School,  4cc«  «i4r  letter  C. 


ABBREVIATIONS 


MADE  USE  OF  IN  THIS  WORK. 


Abe.  Ca.  £q. 

Ad.  Eject 

Add. 

Al.  Aleyn. 

Amb. 

A.  An.  AnoD. 
And.  1.  2. 
Andr. 

Ann. 

AmL 

A».  or  Lib*  Ass. 

Atk. 

Ay]. 

B.  or  C.  B. 
Bac.  Abr. 
Bac«  of  Gov. 
Barn. 
Barn.  C. 

Bam.  &  Aid.  or  B.  k  A« 

Bam.  &  Creaa.  or  B.  &  C. 

BendL 

Bendl.  in  Kelw. 

Bing. 

B.  1  r. 

Bla.  Com. 

Black.  (H.) 

W.  Black.  Rep. 

Bli. 

B.  M.  or  B.  Moore. 

Booth. 

B.  &  P.  or  Bot.  &  Pul. 

Bndby. 

Brtdgin.  (O.) 

Brod.  &  bing. 

Br.  Bro. 

Bro.  Ab. 

Bro.  C.  C. 

BraP.C. 

B.  N.  C. 

BrovnL  1.9. 

B.  R.  or  K.  B. 

Bull  N.  P. 

Bukt.  1.  3.  3. 

Buob. 

B.  Just. 

VOL.  I. 


Abridgment  of  Cases  in  Equity 

Adams  on  EJjectments 

Addam's  Reports  in  the  Ecclesiastical  Cotirta 

Aleyn''8  Reports 

Ambler's  Reports 

Anonymous 

Anderson's  Reports,  9  parts 

Andrew's  Reports 

Cases  in  K.  B.  temp.  Hardwicke 

Anstruther's  Reports 

Liber  Assisarum,  or  Pleas  of  the  Crown 

Aikyns's  Reports 

Aylifie's  P^rergon 

Common  Bench 

Bacon's  Abridgment 

Bacon  of  Government 

Bamardiston's  K.  B.  Reports 

Bamardiston's  Chancery  Reports 

Bamewall  and  Alderson's  Reports 

Bamewali  and  Cresswell's  Reports 

Bendioe's  Reports 

Bendloe  in  Kelway's  Reports 

Bingham's  Reports 

Bishops'  Trial 

Blackstone's  Commentaries 

H.  Blackstone's  Reports 

Sir  W.  Blackstone's  Reports 

Bligh's  Reports 

John  Bayly  Moore's  Reports  in  the  Com.  Pleas 

Booth  on  Real  Actions 

Bosanquet  and  Puller's  Reports 

Bradby  on  Distress 

Bridgman's  Reports,  by  Bannister 

Broderip  and  Bingham'«  Reports 

Brooke,  Brown,  Brownlow 

Brooke's  Abridgment 

Brown's  Chancery  Cases 

Brown's  Parliamentary  Cases 

Brooke's  New  Cases 

Brownlow  and  Goldsborough's  Reports,  9  parts 

King's  Bench 

Buller's  Nisi  Prius 

Bujatrode's  ReporU,  3  parU 

Bttoborj's  Reports 

Bum's  Justice 


ABBEETIITIONS. 


B.  Eccl.  L. 
Burr. 

Gibt.  Cod.  or  Cod.  Jur. 
Ca. 
Cal. 

Cald.  R. 
Cant.  Eliz. 
Camp. 
Cart. 
Cartb. 
Cas.  B.  R. 
Ca*.  L.  Eq. 
Caa.  Pra.  C.  P. 
Ca.  T.  K. 
Ca.  T.  Talb. 
Cawl. 
.   C.B.orC.P. 
C.C. 
Ch.  Pre. 
Cb.  R. 

Cbiil.  Crim.  L. 
Cbitt.  PI. 
Chitt.  Pre. 
Chitt.  Rep. 
Ctay. 

Co.  Rep.  or  Co.  or  Rep. 
Co.  Cop. 
Co.  Ent. 
Co.  Lit 
Co.  M.  C. 
Co.  P.  C. 
Co.  on  CourU 
Com.  Comy. 
Comb. 
Com.  Kg. 
Cob.  Mon. 
Coo.  Rep. 
Con.  Rep. 

Cot.  Abr.  R.  Cot.  Rec. 
Cowp. 
Cojt 

Cro.  1 , 3,  S,  or  Cro.  Hi.  Ja.  Car. 
Cromp.  J.  U. 


Dall. 

Dall.  in  Kelw. 

Dalt.  Just. 

Dall.  Sb. 

I>Anv. 

Dan. 

D«r. 


Dick. 

D.&St.orI>oct.&Stu. 
Doct.  PllUr 
Doug. 


Bum'a  Eccleaiastical  Law 
Burrow's  Reports 

Codex  (Juris  CiviliE)  Gibson'i 

Case  or  Placiia 

Csllis.  Csttliorpe 

Caldecotl's  Reports 

Camden's  Blizabeth 

Campliell's  KeporU 

Carter's.  Rtporls 

Cartliew'*  Reports 

Cases  tempore  W.  IIL 

Cases  in  Law  and  Equity 

Cam  of  Practice  Common  Picas 

Sdecl Cases  (i-mpofe  King 

Cases  tempore  Tiilliot 

Cawley 

Common  Pleas 

Chancery  Cases 

Precedents  in  Chancery 

BeporiB  in  Chancery 

Chitty's  Criminal  Law 

Chilly  on  Pleading 

Chilly's  Prerogative 

Chilly's  Reports 

Clayioo's  Reports 

Coke's  ReporL! 

Coke's  Copyholder 

Coke's  Entries 

Coke  on  Littleton  (1st  instil.) 

Coke's  Magna  CharU  (26  inslit.) 

Coke's  Pleag  of  the  Crown  (3d  instit.) 

Cokc'fc(4ih  inslit.) 

Comyn's  Reports 

Combtrbacirs  Reports 

Comyn's  Digest 

Coolc  on  Mortgages 

Cooper's  RepiirU 

Consistory  Reports,  by  Haggard 

Cotton's  Abridgment  of  Records 

Cowper's  Reports 

Cos's  Caws  in  Equity 

Crokc  {Eliz.  Jam.  Cba.) 

Crom[itDn's  Jurisdictions  of  Courts. 

Dictum,  Digest,  (Juris  Ctvilis) 

Dallison's  Reports 

Dallison  in  Kel way's  Reports 

Dalton's  Justice 

Dalton's  Sheriff 

D'Anver's  AWidgmeni 

Daniel  1'b  Repoits 

Davis's  Reports 

betrg's  Parson's  Counsellor 

D" Ewe's  Journal 

Dickens's  Repnrts 

Uoctorand  Student 

Doctrina  PladUiidi 

Dci^las's  Reportii 


ABBREVIATIONS. 


XIX 


Dow. 

Dow.  &  Ryl. 

Dub. 

Duo;d.  or  D.  J.  or  Jud. 

Du^d.  Sum. 

Duke 

Durnf. 

Di.  Dy. 

E. 

East 

Ea.f.  P.  C. 
Eq.  Ab. 
£I)e>ni.  posln. 
Etp.  Rep- 
Et.  Col.  Sui. 

Far. 
Fin. 
Fioch. 
Fmcb.  Arg. 

F.  or  Filz.  or  Fitz.  Ab. 

F.  N.  B. 

Fiiz-Gib. 

F. 

Fonbl. 

For. 

Forrester. 

Fort,  or  Fort,  de  laud. 

Fo*t. 

Fra.  or  Era.  Max. 

Freein. 

Gibj^  Codex. 

Glib. 

Glib,  C.  P.  or  Gilb. 

<;iib.  Dis.  Rep. 

Glib,  or  Gilb.  Rep. 

Gift).  Us. 

Godb. 

c^odol. 

Gotd^. 

Gow. 

GwilL 

Ha^.  Adm.  or  Hagg.  Const. 

Hard. 

Hardw. 

Hawk.  P.  C. 

H.  H.  C.  Lm 

H.  H.  P.  C— H.  P.  C. 

Her. 

HeL  or  Hed. 

H.HiL 

Ht^hm.  on  Mori. 


Dow's  Reports 

Bowling  and  Ryland's  Reports 

Dubitatur 

Dugdale's  Origines  Juridicales 

Dugdale*8  Summonses 

Duke's  Charitable  Uses 

Durnford  and  East,  or  Term  Reports 

Dyer's  Reports 

Easter  Term 

Eagles'  Tithe  Cases 

East's  Reports 

East's  PJeas  of  the  Crown 

Equity  Cases  Abridged 

Ellesmere's  postnati 

£()inasse's  Reports 

Evans's  Collections  of  Statutes 

Farresly  (7  Mod.  Rep.) 

Finch's  Reports 

Finch's  Law 

Finch's  Arguments  on  the  Quo  Warranto  against 

the  City  of  London 
Fitzherbert's  Abridgment 
Fitzherl>ert's  Natura  Brevium 
Fitz-Gibbon's  Reports 
FleU 

Fonblanque  on  Equity 
Forrest's  Reports 
Cases  tempore  Talbot 
Fortescue's  Reports.  Fortescue  de  laudibus  legum 

Anglian 
Foster 

Francis's  Maxims 
Freeman's  Reports 

Gibson's  Codex  Juris  Civilis 

Gilbert's  Cases  in  Law  and  Equity 

Gilbert's  Common  Pleas 

Gilbert's  Distresses  and  Replevin 

Gilbert's  Reports 

Gilbert's  Uses 

Godbolt's  Reports 

Godolphin 

Goldsborough's  Reports 

Gow's  Reports 

Gwillim's  Tithe  Cases 

Haggard's  Reports  in  the  Admiralty  and  Con- 

sifttorial  Courts 
Hardres's  Reports 
Cases  tempore  Hardwicke    , 
Hawkins's  Pleas  of  the  Crown 
Hale's  History  of  the  Common  Law 
Hale's  Pleas  of  the  Crown 
Heme 

Hetley's  Reports 
Hilary  Term 
Highmore  on  Mortmain 

C  2 
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ABBREVIATIONS* 


Hob. 

Holt. 

Holt'8  N.  P.  Rep. 

Howell's  St.  Tri. 

Hugh.  £nt. 

Hutt. 

Inst.  %  3,  4. 

Jac.  &  Walk.  J.  &  W. 

Jenk. 

1  Jon.  W.  Jon. 

2  Jon.  T.  Jon. 

Keb.  L2,8. 
Keb.  Just. 
Keel. 
Kelw. 

La.  Lane. 

Lamb. 

Lat.  Latch. 

Lea.  C.  L.  or  Leach 

I^eoru  1,  2j  3,  4. 

Ley. 

Lev.  I,  2,  3. 

Li  II.  Ent. 
Lilt. 

Lind.  Prov. 
Lofft. 
Lucas.  R. 
Lutw. 

M'Clel. 

M'Clel.  &  Y. 

Madd. 

Manw. 

Mar. 

Marsh. 

M.  &  S. 

M.  Mich. 

Mer.  Rep. 

Mo.  Moor. 

Mod.  C. 

Mod.  C.  L.  &  Eq. 

Mod.  Rep. 
Moore  (B.)  Rep. 
Mos. 

N.  Bendl. 
New  Rep. 
Noy. 

O.  Bendl. 
Ofi:  Br. 
on:  Ex. 
Ow. 
Palm. 
P.  C. 


Hobarl's  Reports 
Reports  temp.  Holt 
Holt's  Nisi  Prius  Reports 
Howell's  Collection  of  State  Trials 
Hughes's  Entries 
Hutton's  Reports 

Coke's  2d,  3d,  and  4th  Institutes 
Jacob  and  Walker's  Reports 
Jenkins's  Reports 
Sir  William  Jones's  Reports 
Sir  Thomas  Jones's  Reports 

Keble's  Reports,  three  parts 
Keble's  Justice 
Reeling's  Reports 
Kel way's  Reports 

Lane's  Reports 

Lam  bard 

Latch's  Reports 

Leach's  Crown  Law 

Leonard's  Reports,  four  parts 

Ley's  Reports 

Levinz's  Reports,  three  parts 

Lilly's  Entries 

Littleton's  Reports 

Lindewood's  Provinciate 

LolFt's  Reports 

Lucas's  Reports,  or  10  Modern  Reports 

Lutwycbe's  Reports 

M'Cleland's  Reports 

M'Cleland  and  Young's  Reports 

Maddock's;,  Reports 

Manwood's  Forest  Laws 

March's  Reports 

Marshall's  Reports 

Maulc  and  Selwyn's  Reports 

Michaelmas  Term 

Merivale's  Reports 

Moore's  Reports 

Modern  Cases 

Modern  Cases  in  Law  and  Equity  (8  and  9  Moi 

Rep.) 
Modem  Reports 

Moore's  (John  Bayly)  Reports,  C.  P. 
Moseley's  Reports 

New  Bendloe 

Bosanquet  and  Puller's  New  Reports 

Noy's  Reports 

Old  Bendloe 
Officina  Brevium 
Office  of  Executors 
Owen's  Reports 
Palmer's  Re^)Orts 
Pleas  of  the  Crown 
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P.  Pas. 

Pirk. 

Par*.  An?. 

Peak.  N.  P. 

Perk. 

Phill.  Ev. 

Phil.  Rep.orPhillim.  Rep. 

PI.  or  Pla. 

PI.  Com.  or  Plowd. 

Polkx. 

PojdL  Mar. 
PreM.  Abs. 
Pn»l.  Con. 
Pri.  Price. 
P.  W.  or  P.  Wras. 

a  War. 

Rast 

Rajm.  orT.  Raym. 

Ld.  Raym. 

Ree.  £.  L. 

Rejj.  or  Reg.  Brev. 

Rc^.  PI. 

Rep.  (1,2,  &c.) 

Rep.  U.  A. 

Rep.  temp.  Finch. 

Ro.  Ab.  Roll.  Ab. 

Ro.  Rep.  or  Rol.  Rep. 

Hop.  B.  F. 

Ro>c. 

Rus.«.  Cr. 

Rn.s.  &  Ry.  C.  C.  R. 

Rv.  and  Mo. 

R>.  &  M.  C.  C.  R. 

Salk. 

SanJ.  U.  T- 

Sav. 

Sauod. 

Say. 

Sawyer. 

Sch.  &  Lef. 

Strl.  Ca.  Ch. 

SeW. 

StMen's  Janu». 

Sekieii's  Epinomis. 

Scid.  Til.  Hon. 

Selw.  N.  P. 

Show.  1,2. 

Show.  P.  C. 

Sid.  I,  2. 

Sim.  aod  St. 

Skmn. 

Smith. 

Spelm.  GloM* 


Easter  Term 

Parker's  Reports 

Parson's  Answer  to  tlie  fifth  Report 

Peak's  Cases  at  Nisi  Prius 

Perkins 

Phillips  on  Evidence 

Phillimorc's*  Reports 

Pigot 

Placita 

Plowden's  Coramen.  or  Reports 

Pollexfen's  Reports 

Popham's  Reports 

Poynter  on  Marriages 

Preston  on  Abstracts 

Preston  on  Conveyancing 

Price's  Reports 

Peere  Williams's  Reports 

Quo  Warranto 

Rastall's  Entries  and  Statutes 

Sir  Thomas  Raymond's  ReporU 

Lord  Raymond's  Reports 

Reeve's  English  Law 

Register  of  Writs 

Regula  Placitandi 

1, 2,  &c.  Coke's  Reports 

Reports  tempore  Q.  Anne 

Finch's  Reports 

Rolles's  Abridgment 

Rolles's  Reports 

Roper  on  Husband  and  Wife 

Roscoe  on  Actions  relating  to  real  property 

Russell  on  Crimes  and  Misdemeanours 

Russell  and  Ryan's  Crown  Cases  referred 

Ryan  and  Moody's  Reports 

Ryao  and  Moody's  Crown  Cases  referred 

Salkeld's  Reports 

Senders  on  Uses  and  Trusts 

Savile's  Reports 

Saunders's  R^>orts 

Sayer's  Reports 

Arguments  on  Quo  Warranto  against  the  City  of 

London 
Schoales  and  Lefroy's  Reports 
Select  Cases  in  Chancery 
Seldon 

Selden's  Tracts 
Selden's  Tracts 
Selden's  Titles  of  Honour 
Selwyn's  Law  of  Nisi  Prius 
Shower's  Reports,  two  parts 
Shower's  Cases  in  Parliament 
Siderfin's  Reports,  two  parts 
Simons  and  Stuart's  Reports 
Skinner's  Reports 
Smith's  Reports 
Spelman's  Glossary 
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Stark.  C.  P. 

Stark  N.  P. 

St.T. 

Statham. 

Staunf.  or  Starnf.  P.  C.  &  Pr. 

Stat.  W.  or  W. 

Steph.  Plead. 

Stra.  1,  2. 

Sty. 

Sug^-  Pow. 

Sugr.  Vcn. 

Swinb. 

Swanst. 

Talb. 
Taunt. 
Tidd8  Pr. 
Tol.  Ex. 
Toth. 
T.  R. 
Trebyg.  Arg. 

Tr.  Eq. 
Trem.  P.  C. 
Trin. 
Turn.  C.  C, 

Vaugh. 

Vent. 

Vet.  Entr. 

Vet.  N.  B. 

Vcrn. 

Ves. 

Ves.  jun.  Vcf.  8, 4,  5,  &c. 

Ve8.  &  Beam. 

Vin.  Ab. 

WaU.  CI. 
Wight. 
Will.  R. 
Wil.  Wife, 
Wik.  Hist. 
Win. 
Wood. 

Yr.B. 

Yclv. 


Select  Chancery  Cases 

Starkie's  Criminal  Pleading 

Slarkie's  Nisi  Prius  Reports 

^^taie  Trials 

Statham *s  Abridofment 

Staunford's  Pleas  of  the  Crown  and  Prerogative 

Statutes  Westminster 

Stephen  on  Pltading 

Stranofe's  Reports^  two  parts 

Style's  Reports 

Siigden  on  Powers 

Sugden's  Law  of  Vendors 

Swinburne  on  Wills 

Swanston's  Reports 

Cases  tempore  Lord  Talbot 

Taunton's  Reports 

Tidd's  Practice 

Toller's  Executors 

Tothill's  ReporU 

Term  Rep. 

Ari^ument  on  Quo  Warranto  ag^ainst  the  City  of 

London 
Treatise  of  Equity 
Tremaine's  Pleas  of  the  Crown 
Trinity  Term 
Turner's  (Ch.)  Reports 

Vaughan's  Reports 
Ventris's  Reports 
Old  B.  Entries 
Old  Nat.  Brevium 
Vernon's  Reports 
Vesey  Senior's  Reports 
Vesey  Junior's  Reports 
Vesey  and  Bearoes'  Reports 
Viner's  Abridgement 

Watson's  Clergyman's  Law 
Wightwick's  Reports 
Wifies's  Reports 
Wilson's  Reports 
Wilson's  King  James 
Winch's  Reports 
Wood's  Institutes 

Year  Books 
Yelverton's  Reports 
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PREFACE 


TO  THS 


READER 


KiHiL  est  adeo  aut  me- 
moriae iDsitum,  aut  infixam 
animoy  quin  intervallo 
temporis  obscurari,  sen- 
simque  sine  sensu  deleri 
possit.  Proin  necessarium 
plane  est,  lit  si  quid  dignutn 
nobis,  posteris,  literarum 
luce  aliquando  contingat, 
id  (testi  temporum,  veri- 
tads  vitas,  nuncio  vetus- 
tatis)  scripto  committatur, 
neque  labili  tantum  man- 
detur  memoriae,  quae  raro 
sive  fidem  liberat,  sive  fide* 
lem  acceptorum  rationem 
reddit  :  qua  in  re  aetas 
b£c  nostra  succedentibus 
retro  saeculis  aliis  est  in- 
gratissima ;  saeculum  prius 
(hoc  nostro  minus  felix) 
magis  industrium,  ad  mag- 
num tum  ipsorum,  tum 
nostri,  tum  posteritatis  om- 
nis  emolumentum,  fide  & 
studio  singulari,  suorum 
temporum  dicta  &- facta  in- 
signioris  notae  omnia  literis 
tiadiderunt :  nam  ut  missis 
eastern  in  hoc  uno  insistam. 


Nothing  is  or  can  be  so 
fixed  in  mind,  or  fastened 
in  memory,  but  in  short 
time  is  or  may  be  loosened 
out  of  the  one,  and  by  little 
and  little  quite  lost  out  of 
the  other.  It  is  therefore 
necessary  that  memorable 
things  should  be  commit- 
ted to  writing,  (the  witness 
of  times,  the  light  and  the 
life  of  truth,)  and  not 
wholly  be  taken  to  slippery 
memory,  which  seldom 
yieldeth  a  certain  reckon- 
mg:  and  herein  our  pre- 
sent time  is  of  all  that  ever 
was  to  future  posterity  the 
most  ungrateful ;  for  they 
of  former  (though  not  of 
such  flourishing  time)  to 
the  great  benefit  of  them- 
selves, of  us,  and  our  po- 
sterity, have  faithfully  and 
carefully  registered  in 
books,  as  well  the  sayings 
as  the  doings  which  were 
in  their  time  worthy  of 
note  and  observation.  For 
omitting  others,  and  tak- 
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^Edoniiidiis 
Plowden. 


Edmund 
PtowdeD. 


ing  one  example  for  aO, 
how  carefully  have  those 
of  our  profession  in  former 
times  reported  to  ages  sac- 
ceeding,  the  opinions,  cen- 
sures, and  judgments  of 
their  reverend  Judges  and 
Sages  of  the  common  laws : 
which  if  thej  had  silenced 
and  not  set  forth  in  writing, 
certainly  as  their  bodies  in 
the  bowels  of  the  earth  are 
long  ago  consumed,  so  had 
their  grave  opinions,  cen- 
sures ,  and  judgments  been 
with  them  long  since  wasted 
and  worn  away  with  the 
worm  of  oblivion :  but  we, 
as  justly  to  be  blamed,  as 
the  thing  itself  to  be  be- 
wailed, having  greater 
cause,  are  less  careful,  hav- 
ing better  opportunity,  are 
less  occasioned,  and  being 
in  greater  necessity,  are  of 
all  others  the  most  negli- 
gent, whom  neither  the 
excellency  and  perfection 
of  knowledge,  a  thing  most 
pleasant,  nor  the  practice 
thereof  in  furtherance  of 
justice,  a  thing  most  profit- 
able (although  one  great, 
learned  and  grave  man  hath 
made  an  entrance)  can 
among  so  many  in  this 
flourishing  spring-time  of 
knowledge  move  any  other 
to  follow  his  example :  the 
neglect  whereof  is,  in  my 
opinion,  many  ways  dan- 
gerous ;  for  I  have  often 
observed,  that  for  want  of 
a  true  and  certain  Report, 
the  Case  that  hath  been  ad- 
judged standing  upon  the 


quam  studiose  nostri  olim 
ordinis  viri  sententias,  re- 
sponsa,  decreta  reverendis- 
simorum  nostra?  l^s  prs- 
stitum  transcripserunt :  quae 
si  involvissent  silentio, 
neque  propalassent,  certe 
eadem  terra  quae  jamdu- 
dum  corpora,  nomina  item 
&  judicia  contexisset :  ve- 
rum  o !  nos  (sive  conqueri 
de  hoc,  sive  lugere  potius 
debeamus)  in  causa  gravi- 
ore  magis  supinos ;  in  ma- 
jore  necessitate  minus  soli- 
citos,  incommodiore  oppor- 
tunitate  magis  improvidos, 
quos  neque  eximia  sciential 
perfectio,  quae  est  suavissi- 
ma,  neque  gas  usus  in  ad- 
ministranda  justitia,  quae 
est  res  utilissima,  neque 
doctissimi  pariter  atque  gra- 
vissimi*  vuri  exemplum,qui 
in  hoc  ipso  studio  non  ita 
pridem  pneivit,  viamque 
munivit,  praesertim  in  hoc 
tanto  literatorum  numero, 
ipsoque  bonarum  literarum 
vere,  raovere  potest.  At- 
que hie  quidem  neglectus 
(measententia)  multifariam 
est  periculosus :  quando- 
quidem  saepius  observavi 
causam  aliquam  judicum 
sententiis  definitam,  dum 
aut  dubia  aut  mala  fide  fere- 
batur  relationum  errore, 
(eorum  praesertim  homi- 
num  qui  quaestionis  statum 
non  inteilexerunt,)  quasi 
equuleo  aliquo  distentam, 
ita  hinc  atque  illinc  varie 
protrahi  ac  tOrqueri,  ut 
saepenumero  ipsius  causae 
membra  &  partes  distortse. 
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deartuatae  ac  luxates,  recta 
vero  ratio  &  regula  quas 
movebat  judices  semper  aut 
penitus  neglecta  aut  non 
animadversa  fuerit.  Hinc 
orta  sunt  tot  absurdarum 
opinionum  monstra,  quce 
errore  publico  alta  ac  cir- 
cumvecta,  &  gravissimis  re- 
verendissimisqne  legum  ju- 
dicibus  imputata,  saepius 
apud  hominum  vulgus,  all- 
quando  etiam  ab  ipsis  doctis 
ita  recipiuotur,  ut  eorum 
judiciis  seosibusque  aut  irn* 
ponaut  aut  illudant.  Ut 
ergo  non  assentior  iis,  qui 
memoriam  habent  pro  sera- 
rio,  quod  frustra  quando- 
que  depositum  requirent 
oi^gente  necessitate,  ita  De- 
que iUos  probo,  qui  musaea 
vagis  &  incertis  relationi- 
bus  suffarciunt,  quibus  cito 
in  errorum  labyrinth  urn  vo- 
lentes  &  ultro  indncentur. 
Certe  quidem  lectionem, 
auditionem  9  congressus, 
meditationem,  recordatio- 
nem,  omnia  hcec  &  singula 
fiiteor  ad  legum  nostrarum 
cognitionem  requiri,  utpo- 
te  quae  ex  tot  tamque  infi- 
nitis  prope  particularibus 
consistit,  verum  ordinata 
in  scribendo  observatio  & 
methodus,  etiam  casteris 
omnibus  est  magis  necessa- 
ria:  est  enim  lectio  sine 
auditione  praster  to^dium 
obscura,  sine  lectione  audi- 
tio  lubrica  &  incerta  neutra 
sine  congressu,  neque  cum 
congressu  utraque  absque 
meditatione,  &  recordati- 
ooe,  neque  omnia  haec  sine 


rack  of  many  running  Re«- 
ports  (especially  of  such  as 
understood  not  the  state  <^ 
the  question)  hath  been  so 
diversely  drawn  out,  as 
many  times  the  true  parts 
of  the  Case  have  been  dis- 
ordered and  disjointed,  and 
most  commonly  the  right 
reason  and  rule  of  the 
judges  utterly  mistaken. 
Hereout  have  sprung  many 
absurd  and  strange  opi- 
nions, which  being  carried 
about  in  a  common  charm, 
and  &thered  on  grave  and 
reverend  judges,  many 
times  with  the  multitude, 
and  sometimes  with  the 
learned,  receive  such  allow- 
ance, as  either  beguile  or 
bedazzle  their  conceits  and 
judgments.  Therefore  as 
I  allow  not  of  those  that 
make  memory  their  store- 
house, for  at  their  greatest 
need  they  shall  want  of 
their  store  ;  so  I  like  not  of 
those  that  stuff  their  stu- 
dies with  wandering  and 
masterless  Reports,  for  tiiey 
shall  find  them  soon  to 
lead  them  to  error.  In 
troth,  reading,  hearing, 
conference,  meditation,  and 
recordation,  are  necessary, 
I  confess,  to  the  knowledge 
of  the  common  law,  be- 
cause it  consisteth  upon  so 
many,  and  almost  infinite 
particulars :  but  an  orderly 
observation  in  writing  is 
most  requisite  of  them  all ; 
for  reading  without  hearing 
is  dark  and  irksome,  and 
hearing  without  reading  is 
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slippery  and  uncertain,  nei- 
ther of  them  truly  yield 
seasonable  fruit  without 
conference,  nor  both  of 
them  with  coolereoce,  with- 
out medibitioQ  and  record- 
atiuB,  BoraU  oftliem  toge- 
Kiwr  wttkoHt  Ak  aal  or- 
'ScrOie 


da 


Wtb   SirioilKXL. 

A»i  wKbt  tbac  3£  length 
1^  ijh«ar  BvuBsfaaS  atttm 
WW  tMCWiL  w&or  br  afaaO 
fafcw  tibita:4f  (|IBW  lur  hb 
niflb.  «t  iii»<aacv  MOM  ib>Q 
W^  f^i  WMHK  h«>  lose  a 
goMt  pact  at"  &k  ieannDg  : 
tharniwae  as  I  aDow  oot  to 
llKt  sdidiBt  anr  diacoDtniD- 
a«W  aft  aD  ^  he  shall  lose 
MM*  is  a  month  than  he 
dhaM  Rcover  in  many) 
W  do  I  commend  perse- 
vefaaee  to  all,  as  to  each  of 
tbese  means  an  inseparable 
inctdent.  I  have  since  the 
SSd  year  of  her  Majesty's 
re^,  which  is  now  twenty 
yean  complete,  observed 
the  true  reasons,  as  near  as 
I  coold,  of  such  matters  in 
law  (wherein  I  was  of 
counsel,  and  acquainted 
with  the  state  of  the  ques- 
ti<Hi,)  as  have  been  adjudg- 
ed upon  great  and  mature 
deliberation  t  and  as  I  never 
meant  (asmany  have  found) 
to  keep  them  lo  secret  for 
my  own  privnto  use,  as  to 
deny  the  request  of  any 
flilpnd  In  have  cither  view 
or  C'iij)y  of  any  of  them  : 
Nottll of  111 t«'I never couldbe 
persuatkd  (ii  many  can  wit- 
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jiista  &  ordinata  observati- 
one  ac  methodo,  tempesti- 
vos  fructus  proferunt : 
'Scribe sapientiam  tenapore 
vacuitatis  tux,'  inquit  So- 
lom*.  Et  tamen  qui  ista 
tandem  ratione  doctus  eva- 
serit,  saquidem  penitus  de- 
SDcrerit  studiumque  inter- 
BBserit  sive  otio,  sive  lucro 
deditDs  aodacter  dico, 
■cignam  scientis  partem, 
^oam  famgo  spatio  acquisi- 
ivnc,  brevi  est  amissurus : 
ec  pFonadeacut  nullam  stu- 
diaio  latennisEaonem  tota- 
lem  coocedo,  quia  auferet 
anas  menss  quod  multi 
ncu  icstituent,  ita  perseve- 
lanttam  a  imprimis  com- 
menflo,  quasi  singulis  hiisce 
mediis  comitem  individu- 
um.  Anni  jam  nginti  & 
plus  eo  &cti  sunt  a  vice- 
simo  secundo  imperii  sere- 
nissimae  uostrae  Principis, 
ex  quo  obser\-a\i  quantum 
potui  veras  earum  actio- 
num  rationes  (quarum  prse- 
sertim  pars  fui  &  quaesti- 
onis  statum  intellexi)  qu£ 
matura  deliberatione  &  ju- 
dicio  dccisffi  sunt,  &  ut 
nunquara  animum  induxi 
(id  quod  complures  experti 
sunt)  ita  eas  in  privatos 
usus  seponere,  ut  petitioni 
cujusquam  hominis  amici 
deessem,  sive  ut  videret 
sive  ut  transcriberet,  ita 
nunquam  in  hoc  usque 
tempus  persuaderi  potui 
(testor  qui  me  norunt  om* 
nes)  sic  eas  ullis  precibus 
divulgare,  ut  prelo  commit- 
ti  paterer.      Verum  cum 
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cogitarem  quomodo  regia 
plane  cura  &  ptudenti 
dectione  principis  nostras, 
forensia  judiciorum  subsel- 
lia  occupata  sint  &  ornata 
viris  sapientia  &  eruditione 
praestantibus  (qui  in  flo- 
rendssimo  hoc  felicissimi 
ip^us  imperii  vere  munus 
illud  sunt  assequuti)  adeo 
ut  metuendum  plane  sit  ne 
non  preferat  astas  sub- 
sequens  quos  substituat 
pares,  attentavi  pra&cipua 
quasdam  eorum  judicia  in 
lucem  emittere  (quantum 
per  negotiosum  hoc  iheum, 
si  quod  tamen  sit  omnino 
otium,  Kcuerit)  ad  eorum 
memoriae  adjumentum  qui 
ea  audierunt,  perfecteque 
cognoverunt,  ad  aliorum 
instructionem  qui  non  cog- 
noverunt,  sed  imperfecte 
audieruntydenique  ad  com- 
mune bonum  (quod  propo- 
siti oostri  prascipuus  scopus 
est)  ut  rata  ac  secura  quies 
k  status  iis  comparetur, 
qui  in  generaiibus  hiisce 
quasstionibus  de  possessi- 
ODibus  antehac  in  magna 
opinionum  varietate  anxie 
disceptarunt.  In  hiis  au- 
tem  judiciorum  relationi- 
bus,  non  unam  de  industria 
methodum  observavi,  quo 
in  alia  forte  editione  (siqui- 
dem  ita  Heo  visum  fuerit) 
illam  deinceps  sequar,quam 
a  doctis  probari  intellexero : 
quin  &  sententiam  subtice- 
bo  meam,  cum  fieri  possit 
Qt  eas  relationes  praspone- 
rem  ipse,  quas  sunt  minus 
iaburiosa?,       compendiosae 


ness)  to  make  them  so  pub' 
lick,  as  by  any  entreaty  to 
commit  them  to  print :  but 
when  I  considered  how  by 
her  Majesty's  princely  care 
and  choice,  her  Seats  of 
Justice  have  been  ever  for^ 
the  due  execution  of  her 
laws,  furnished  with  judges 
of  such  excellent  know- 
ledge and  wisdom  (where- 
unto  they  have  attained  in 
this  fruitful  spring-time  of 
her  blessed  reign)  as  I  fear 
that  succeeding  ages  shall 
not  afford  successors  equal 
unto  them,  I  have  adven- 
tured to  publish  certain  of 
their  resolutions  (in  such 
sort  as  my  little  leisure 
would  permit)  for  the  help 
of  their  memory  who  heard 
them,  and  perfectly  knew 
them,  for  the  instruction  of 
others  who  knew  them  not^ 
but  imperfectly  heard,  of 
them ;  and  lastly,  for  the 
common  good,  (for  that  is 
my  chief  purpose,)  in  quiet- 
ing and  establishing  of  the 
possessions  of  many  in  these 
general  cases,  wherein  there 
hath  been  such  variety  of 
opinions.  In  these  Reports 
I  have  (of  purpose)  not  ob- 
served one  method,  to  the 
end  that  in  some  other  edi- 
tion (if  God  so  please)  I  may 
follow  the  form  that  the 
learned  shall  allow  of,  and 
will  sequester  my  own  opi- 
nion :  for  it  may  be  I  should 
prefer  those  Reports  which 
are  less  painful,  more  com- 
pendious, and  yet  (perhaps) 
no  less  profitable.  I  have  add- 


TO  THE  READER. 


[Part  I. 


Lit.  Sect  5S4. 
Co.Lit.S3S.b. 
303.  b. 


ed  the  pleadings  at  large  ; 
as  well  for  the  warrant,  and 
better  understanding  of  the 
cases  and  matters  in  law, 
as  for  the  better  instruction 
of  the  studious  Reader  in 
good  pleading,  which  Mr. 
Littleton  saith  is  one  of  the 
most  honourable,  laudable, 
and  profitable  things  in  the 
law :  I  wish  the  continu- 
ances had  been  omitted, 
and  yet  some  of  them  also 
are  not  without  their  fruit. 
To  the  Reader  my  advice 
is,  that  in  reading  of  these 
or  any  new  Reports,  he 
n^lect  not  in  any  case  the 
reading  of  the  old  books  of 
years  reported  in  former 
ages,  for  assuredly  out  of 
the  old  fields  must  spring 
and  grow  the  new  corn ; 
and  so  I  conclude  with  the 
Poet: 


magis,  addo  etiam,  non  mi- 
nus forte  utiles.  Apposui 
insuper  &  fusiorem  actio- 
num  harum  tractionem, 
tum  utrecipiantur  alacrius, 
rectiusque  intelligantur  res 
controversas,  tum  ut  melius 
instituatur  studiosus  lector 
ad  causas  commode  riteque 
agendas,  cui  rei  Little- 
tonus  noster  primas  partes 
tribuit  honoris,  laudis,  uti- 
litatis  :  seriem  illam  conti- 
nuationum  quam  vocant 
omittioptassempenitus,  ha- 
bent  tamen  &  ex  illis  aliqui 
suum  fructum.  Lectori 
consilium  meum  hoc  esto, 
ut  dum  relationes  hasce, 
aut  quascunque  recentiores 
alias  perlegerit,  veteres  in- 
terea  a  majoribus  olim  con- 
scriptas  non  negligat,  quia 
certo  certius  est,  quod  ex 
antiquis  agris  nova  &  lasta 
seges  oriri  debeat  :  atque 
sic  cum  Poeta  conclude : 


Cam  tua  non  edas,  hiis  utere  &  annue  Lector  : 
Carpere  vel  noli  nostra,  vel  adde  tua. 
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THE 

LORD    BUCKHURST'S    CASE, 

PaschtB  40  Eliz. 

BETWEEN 

Lord  Buckhurst,  Plaintiff, 

AND 

FcNNEB,  Justice,  and  others,  Executors  of  the  Lady 

Dacres,  Defendants,  in  Chancery. 

Bill  by  heir  at  law  for  delivery  of  the  title  deeds,  agaiost  feoffees  to  the  uses  of  1 598* 
a  will,  execQtors  and  devisees  in  trust  under  the  will;  held,  Ist  Tiiat  a  war-  V^v^ 
nnty  by  a  person  for  himself  and  his  heirs  to  another  and  his  heirs,  is  a  gene-  Ld.Bc/cehvrit 

ral  warranty.    2d.  That  if  a  man  seised  in  fee  conveys  land  to  another  and  p£ji|]|£^  and 
kis  heirs,  without  warranty,  all  the  title  deeds  belong  to  the  purchaser,  as       Oiiiers. 

iiH'ident  to  the  land,  though  not  granted  by  express  words.    3d.  But  where  [Part  I. — 1  a.] 

a  man  conveys  with  vrarranty,  he  has  a  right  (unless  there  be  an  express  grant  ^*  C.  Mo.  488. 

of  the  deeds)  to  retain  all  evidences  which  contain  warranty,  or  serve  to  f^I}  .*\^^ 

dereign  the  warranty  paramount,  or  to  maintain  the  title  of  the  land ;  but  not  ^  |    V  5  • u* 

sach  as  concern  the  possession.    4th.  If  A.  enfeoff  B,  with  warranty  to  him,  355(0 1).*3 

hi»  heirs  and  assigns,  and  B,  convey  with  warranty  to  C. ;  though  C.,  as  as-  Burr.  1299. 

aignee,  may  vouch  A.,  he  is  not  entitled  to  the  first  deed.    5th.  But  if  a  thing  8  T.  R.  709. 

which  lies  in  grant,  be  granted  with  warranty,  and  the  grantee  convey  with  ^l^^P*  Toacb. 

warranty  to  a  third,  the. latter  has  a  right  to  the  first  deed.    6th.  The  heir  Ru^^^gje^ 

of  the  warrantor,  though  he  has  nothing  by  descent,  is  entitled  to  the  deeds^  ^76.  4  Cm.* 

by  reason  of  the  possibility  of  descent.  Dig.  sd  edit. 

The  lord  by  escheat,  as  he  cannot  vouch,  is  entitled  to  the  deeds.  327.  1  Bart. 

Free.  «d  edit. 
97  (17)  170  (28).  Sngd.  Vend.  5th  edit.  S94.  2  Prest  Conv.  466.  Yin.  Abr.  Faits  Z.  Voucher 
(R.  b.5.)  Com.  Dig.  Charters  A.  Bac  Abr. TVarranty  P.  Prerogative  (B  ].)  See  the  reference! 
m  the  margin  and  &e  notes  infra.] 

Iv  the  ChanceTy,  in  the  great  case  betwixt  the  Lord  Buck- 
burst,  plaintiff,  and  justice  Tenner  and  others,  the  executors  of 
the  Lady  Dacres,  defendants  (a)  ;  it  was  resolved  by  the  two 
diief  justices,  Popham  and  Anderson,  and  justice  Gawdy,  whom 
the  lord-kee]>er*  called  to  him  for  his  assistance,  after  many  ^SirThomai 
arguments  before  them  in  the  court  of  Chancery,  and  upon  ^8^^^^» 
consideration  and  conference  amongst  themselves, 

1st.  (a)  That  if  a  man  for  him  and  his  heirs  do  warrant  ist.  Warranty 
bads  to  another  and  his  heirs,  it  is  a  general  warranty  (b)  ;  be-  ^y^  R^"^?f^'^ 

.^-         .        A«j         •     ^  ^  •  ^.•'^'  himself  and  hit 

cnse  It  IS  not  restramed  against  any  person  m  certam.  heirs  to  ano- 

ter  and  his  heirs,  is  a  general  vrarranty.    (a)  2  Anders.  118.   Noy,  146.  Oodb.  152.  Perk.  242. 
(ftep.  Tonch.  197.    Vin.  Abr.  Voucher  (R.  b.  3.)  pi.  10.    Bac.  Abr.  Warranty,  P.] 


J 


a)  For  the  pleadincs  and  arguments  of  conn-  lands  granted  to  him,  or  if  he  could  not,  to  give 

m  this  case,  see  Mo.  488.  S.  C.    (Ed.)  him  another  feud  of  equal  value,  Feud.  1.  2.  t.  8 

(1)  By  the  feudal  lavr  the  lord,  in  return  for  and  25,  30.  Wrisht's  Ten.  38.    This  oblintion 

te  hoange  and  services  of  his  tenant,   vras  extended  to  the  heirs  of  the  lord  as  welfas  in 

'  to  protect  bifli  in  the  possession  of  the  favour  of  the  hdrs  of  tht  tenant,  vrhUe  the 

TOL.  I.  B 


2  THE  LORD  buckhurst's  CASE.  Part  I. 

nd.  If  a  man  2d.  {b)  If  a  man  seised  of  lands  in  fee-simple}  and  having 
•eisedinfee      divers  evidences  and  charters,  some  containing:  warranty,  and 

conveys  land  i      ^       i  i«i 

to  another  and  some  not,  conveys  the  lands  over  to  another  without  any  war- 

his  beirs,  with-  ranty  upon  which  he  may  be  vouched,  the  purchaser  shall  have 

au'th'^tiUe^'  all  the  charters  and  evidences,  as  well  those  which  compre- 

deeds  belong  hend  the  warranty,  as  the  others  ;  for  inasmuch  as  the  feoffor  had 

to  the  pur-  conveyed  over  all  his  estate  in  the  land  absolutely,  and  is  not 

cident'to*the  bound  to  warrant  the  land,  so  that  he  cannot  be  vouched  to 

land,  though  warranty,  and  to  render  in  value,  but  the  feoffee  is  to  defend 

not  granted  by  ^]^q  j^nd  at  his  peril;  it  is  therefore  reasonable  that  the  feoffee, 

(6)' Co!  Lit  ^^^  ^'s  better  defence,   shall  have  all   the   charters  and  evi- 

6  a.  Mo.  497,  dences  as  incidents  to  the  land,  although  they  be  not  granted  to 

T?*I^^?*    II  ^^^  by  express  words  (c) ;  and  that  the  feoffor  shall  not  have 

b.  Br.  Chart,  de  ter.  67.  Br.  Detinue  41.  2  Rol.  31. 11  N.  Br.  38.  G.  7.  E.  4.  26  a.  17.  E.  3. 
12.  14  H.6.42.  44  E.3.  lb.  6  H.  7.  3  b.  11  Co.  50  b.  Br.  Chart  de  terre  54,  63,  56,  15.  9  E. 
4.  52  b.  53  a.    Fitz.  Detinue  ^6,  28,  44.    [Com.  Dig.  Charters  A.    4  Cru.  Dig.  sn,] 


connexion  between  the  blood  of  both  families  his  ancestors,  (ibid.)  it  may,  sometimes,  be  ad> 

continued  uninterrupted ;  but,  as  it  ceased  on  visable  to  annex  a  general  warranty  to  them ; 

alienation  by  either  party,  in  process  of  time,  as  where  there  is  reason  to  suspect  any  latent 

it  became  usual,  when  a  transfer  of  the  seigniory  remainder  in  tail ;  in  which  case,  if  the  person 

or  tenancy  occurred,   to  require  an  express  entitled  to  that  estate  happen  to  be  the  heir  of 

warranty,  binding  in  the  one  case  the  new  lord  the  vendor,  the  warranty,  being  collateral,  will 

and  his  heirs,  and  in  the  other,  the  former  te-  bar  him,  even  without  assets.  1  Inst.  Sect.  708, 

nant  and  his  heirs,  Snlliv.  Lect.  xii.  120,121.  716,  372  a.  374  b.  375  b.  ii.  281-287.   Post.  8 

Gilb.  Ten.  133,  4.  154.    This  has  all  the  effect  Co.51.  Vangh.367.377.  Cro.Jac.217.    Where 

of  the  old  feudal  contract;  barring  the  war-  a  conveyance  is  taken  with  warranty*  it  should 

rantor  and  his  heirs,  if  named  therein,  (1  Inst,  be  accompanied  with  an  express  grant  of  the 

47  a.  383  b.  ii.    250.  412.  Doe  d,  Hutchinson  title  deeds,  in  order  to  give  the  purchaser  a 

y.  PreMtwidge,  4  Maule  and  S.  178,)  from  ever  right  to  the  possession  of  them,  1  Inst.  6  a.  ii. 

claiming  the  lands ;  and  compelling  them  to  de-  S55  (c  l);   which  grant  may  be   either  made 

fend  the  warrantee  in  bis  estate,  or  to  give  by  a  separate  instrument  (Shep.  Prec.  of  Prec. 

him,  in  case  of  eviction,  lands  of  equal  value  85.   1  Bridgm.  23.  264);  or,  as  is  most  usual, 

to  those  he  has  lost,  Gilb.  Ten.  134,  139,    1  inserted  in  the  purchase  deed,  1  Bart.  Prec. 

Inst.  365  a.  ii.  245,  n.  (a).    Hence,  in  the  case  170(28).    (Ed.)    . 

of  a  feoffment,  or  other  conveyance,  with  war-  (c)  Ace.  Hooper  v.  Ramsbottom,  6  Taunt.  12. 

ranty,  the  vendor  has  a  right  to  retain  all  the  2  Bl.  Com.  428.  Supra  n.  (a);  but  yet  in  some 

evidences  which  relate  to  the  title  (though  not  cases  it  is  proper  to  insert  a  grant  of  the  evl- 

those  that  merely  concern  the  possession ;  as  dences,  although  the  vendor  does  not  enter  into 

court  rolls,  infra i  b.),  in  order  that  lie  may  be  warranty;  for  where  a  man,  who  had  formerly 

enabled  to  fulfil^ his  nndcrta king;  but  where  he  purchased  a  small  part  of  an  estate,  taking  a 

is  not  rc<|uired  to  enter  into  warranty,  the  pur-  covenant  for  the  production  of  the  title  deeds, 

chaser  will  be  entitled  to  the  deeds,  as  incident  and  afterwards  obtained  possession  of  them  as 

to  the  land.    Infra.  1  Inst.  6  a.  ii.  355.   Cro.  mortgagee  of  the  other  part,  assigned  his  mort- 

Eliz.  347.   Cro.   Cha.442.   Noy,145.  6  Taunt,  gage  to  a  third  person;  it  was  held,  that  the 

14.    Conveyances  of  land  differ,  in  this  respect,  latter  could  not  recover  the  deeds  from  the 

from  conveyances  of  incorporeal  hereditaments;  vendor,  because,  as  they  were  not  expressly 

for,  in  the  latter  case,  notwithstanding  a  war-  granted  in  the  assignment,  the  plaintiff  had  no 

fftnty>  the  purchaser  shall  have  the  charters,  more  right  to  them  than  the  defendant.   Yea, 

because  he  has  no  other  evidence  of  his  grant.  Bart,  v.  Field,  2  T.  K.  708.  See  also  Shep.  Prec. 

Infra.  1  b.  1  Inst.  9  a.  ii.  335.  356(a).  of  Prec.  88.    It  seems,  also,  advisable  to  insert  a 

Warranties  may  be  annexed  to  every  species  grant  of  the  title  deeds  in  conveyances  to  uses, 

of  assurance  inter  vivos  (1  Inst.  386  a.  ii.  263),  to  obviate  the  doubt  which  has  arisen,  whether 

by  which  a  freehold  estate  is  conveyed,  1  Inst  the  feoffee  or  releasee  be  not  entitled  to  the  poa- 

371  a.  ii.  249  ^d);  but  as  they  only  bind  the  session  of  the  evidences  as  formerly,  on  the  sup- 

real,  and  not  the  personal  assets  of  the  war-  position  that  the  statute  27  H.  8.  c.  10.  merely 

rantor,  they  have  been  superseded  in  practice  transfers  the  legal  estate  to  the  use  without  in- 

by  covenants  for  the  title ;  which,  in  their  usual  terfering  with  the  deeds.    Estoffe  v.  Vavghan, 

form,  extend  to  the  heirs,  executors,  and  ad-  Dyer,  277  a.  Stockman  v.  Hampton,   Cro.  Car. 

niiuistrators    of  the   covenantor,    and    conse-  441.   Huntingdon  v.  Mildmay,    Cro.   Car.  217. 

miently  afford  a  better  security  to  the  pur-  ReyntH\,Long,  Carth.  315.    Whitfield  y,  Faus- 

cha»er  than  a  warranty,  2  Bl.  Com.  304.    l  set,  l  Ves.  387.394.  3T.R.  156.  l  Inst. 6  a.  (4). 

Inst.  ii.  325  (g  3) .    As  these  covenants,  how-  ii.  355  (55).  374  (a).    1  Bart.   Prec.  170  (28). 

ever,  are  confined  to  the  acts  of  the  vendor  and  4  Cru.  Dig.  2d  ed.  147.    (Ed.) 
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thenu  because  he  can  receive  no  benefit  by  keeping  them,  nor 
sustain  any  damage  by  delivering  them  (d).  »    i.    i 

Sd,  (c)  *  If  the  leofFor,  in  the  case  aforesaid,  makes  a  feoffinent    L     1  d.  J 
over  with  warranty,  so  as  he  is  bound  to  render  in  value,  there  ^  man^onveyB 
(without  any  express  grant)  the  feoffee  shall  not  have  any  char-  with  warranty, 
ters  which  do  comprehend  warranty,  upon  which  the  feoffor  J*®  J**'  *th*^**^ 
may  have  his  warranty  paramount:  the  feoffor  shall,  also,  have  be  an  express 
such  charters,  or  evidences,  which  serve  him  to  dereign  the  war-  grant  of  the 
ninty  paramount;  as  if  A.  enfeoff*  B.  in  fee  with  warranty  to  i^^^^if' 
him,  his  heirs  and  assigns;  and  B.  by  deed  enfeoffeth  C.  with-  dences  which 
out  warranty,  who  enfeoffeth  Z).  with  warranty,  yet  C  shall  have  contain  war- 
the  first  and  second  charter  (e).  The  {d)  feoffor,  in  the  same  case,  [J'dJr'eIgn  the* 
shall  likewise  have  all  the  charters  and  evidences  which  are  warranty  pa- 
material  for  the  maintenance  of  the  title  of  the  land,  and  which  ramoant,orto 
are  the  chief  strength  of  the  title  of  the  land;  for,  in  regard  the  tiSe°of  the  * 
feoffor  is  bound  to  render  in  value,  it  is  highly  reasonable  that  land ;  hot  not 
he  should  have  all  the  evidences  which  are  material  or  requi-  *"^'*  **  *^®"" 
site  to  defend  the  title  of  the  land ;  for  if  the  feoffee  should  session. 
have  such  evidences,  the  feoffor  would  be  bound  to  render  in  (c)  3  Keb.  48. 
value,  and  yet  be  disarmed  of  the  means  to  defend  the  title  of  Pj*  ^  ^  ^^'* 
tlie  land:  and  on  the  other  side,  there  is  no  reason  that  the  G.44E.3.1  b. 
feoffee  should  have  them,  because  he  hath  trusted  to  his  war-  Fitz.  Detinue 
ranty,  whereby  he  can  sustain  no  loss,  but  hath  secured  himself  i^H.  7?3  b!  i*' 
a  recompence,  and  hath  not  relied  upon  the  title,  nor  taken  inst  6  a.  Mo. 
xipon  himself  the  defence  of  the  title,  but  hath  relied  upon  his  502,ao3.  isE. 
warranty  by  which  he  shall  vouch  his  feoffor  (f),  and  the  loss  bV.  Chart  de 
will  fall  upon  him,  if  he  cannot  defend  the  title;  {e)  but,  in  the  terre54. 6r. 
same  case,  the  feoffee  shall  have  such  evidences  as  concern  the  Br«l>^nue 
possession,  and  not  the  title  of  the  land,  as  court-rolls,  &c.  as  223.  [2  T.  R.  * 
amcomitantia  et  inddentia  to  the  possession  (g).  709.  vin.  Abr. 

FaiU(Z,pL6, 
7,a.)Cofn.Dif^.  Charters  A.  4  Cra.  Dig.  2d  ed. 327.1  Bart  Prec.2d  ed.97  (17).  Sugd.  Vend.  5th 
ed.  594.]  (d)  t  Rol.  31.  Co.  Litt  6.  5  Co.  74  b.  11  Co.  50  b.  9  Co.  17  b.  (e)  Mo.  503.  1  Inst 
6  a.  s  RoL  31.  [Vin.  Abr.  Falts  Z.  pi.  9.  Com.  Dig.  Charters  A.] 

* \ 

(d)  80  where  a  conveyance  is  made  with  a  where  a  man  sells  onl^  part  of  his  estate,  re- 
warranty  against  the  grantor  and  his  heirs  only,  taining  the  residue  himself,  in  which  case,  as 
the  pardmser  is  entitled  to  the  deeds,  without  the  deeds  relate  to  other  lands,'  the  purchaser 
IB  express  grant  of  them ;  for,  as  he  cannot  re-  is  not  entitled  to  them  without  an  express  grant, 
rtfcr  ia  ▼alve  upon  this  warranty,  in  case  of  Yen,  Bart,  v.  Field,  2T.  R.  708.  2  Prest.  Conv. 
ttk^om  by  a  stranger,  the  defence  of  the  title  466.  And  where  lands  held  under  one  title  are 
Is  at  his  iHcril.    1  Inst.  6  a.  ii.  355.    CEd.)  sold  to  two  or  more  persons  in  separate  parcels, 

(k)  He  ia  entitled  to  retain  the  first  deed,  for  the  deeds  are  usually  granted  to  him  who  takes 

tkat  coBtains  a  warranty  paramount,  and  the  the  largest  part;  but  in  all  cases  where  a  pi^- 

seeoad,  becanse  tiiis  forms  a  necessairy  link  in  chaser  cannot  obtain  the  evidences,  he  u  enti- 

fhe  dnlB  of  evidence  to  establish  his  right  as  as-  tied  (at  the  expence  of  the  vendor,  unless  there 

iifMe  of  S.  to  vouch  over  the  heirs  of  j4,,  and  be  an    express    stipulation   to    the  contrary, 

newer  a  recompence  from  them  in  the  event  Baughton  v.  Sewell,  15  \e^.  176.    Dare  v.  Tuc- 

ifthe  purchaser's  eviction.    (Ed.)  ker,  6  Ves.  460.  Berry  v.  Younf^,  2  £sp.  Ca.  640 

^p)  Or  if  he  be  impleaded  in  an  action  where-  n.)  to  attested  copies  of  all  such  of  them  as  are 

iaae  camot  vouch,  as  in  assize,  writ  of  entry  not  of  record,   Campbell  y.  Campbell,  cit.  Sugd. 

ia  the  oatnre  of  an  assize,  or  Mectment,  and  Vend,  and  Pur.  5th  edit.  389.;  and  also  to  a  co- 

bie  hb  lands,  he  may  afterwards  have  a  writ  venant  from  the  vendor,  or  the  person  having 

sf  sMmatfia  ekarUe  against  the  feoffor  or  his  the  larger  part  of  the  estate,  to  produce  the 

kcin.  P.  K.  B.  134.  1  Inst.  304.  (o  2)  246  (a),  deeds  themselves,  in  order  that  the  purchaser 

4  Taunt.  14.    And  this  writ  lies  quia  timet,  be-  may  be  enabled  to  defend  his  title  and  posses- 

Ibieactioo  brou«hC,.U0  well  as  after.    F.  N.  B.  sion,  Sugd.  Vend,  and  Pur.  390.  And  although 

U4  K.  135  Lb  Hob.  21.    Com.  Dig.  Pleader,  a  purchaser  of  part  of  an  estate  takes  a  cove- 

SN.i.  (Eo.)  nant  for  the  production  of  the  deeds,  yet  if  he 

(o)  Aaother  iastance  of  the  vendor  being  afterwards  obtain  possession  of  them,  no  per* 

iltvcd  the   cwtody  of  the  title  deeds^   is  son  can  recover  them  from  him  who  has  not « 

b2 


JL  MS  j:fi&r=«!f.  jet  be  dbAlI  dcc  hjLve  tlie  nrsL  6ea£:  ftr  ^htA 

tsshit  a  vim^in-  to  h5i3.  «ad  he  icaT  be 

— •  *  « 

•»  C  ;    be  i&iJ!  Icrre  t&e  £rsL  dted  to  luTe  his 

^l^        ^^   -e     If -^  boEg  sessedof  a  scigniofT, 
Msnris^nz  ^ii*l  lies  in  grant,  grants  the  sai 
rxcttr,  a&d  R,  grants  the  same  to  C.  with 

l^'^    CiiaahaTetbefimdeed,ahboQgh  &1 

»%Klb       (or'tLii  otctmarj  to  naake  his  tit!e^ 
f^mMfw^U   IK>  defiaice agnnit  ^  or  anj claiming bj hin 

ginuits  the  rent,  or  adiwson  to  C,  he  oog^ 
of  bis  grant,  and  A  cannot  detain  anr  tfaing 
bis  erant  that  is  necessarr  and  enentiai  to  it  Ti 

0m4^lmttttr       ^^^  (^^  ^^  ''^'^  makes  a  feoffment  viib 

hm  ft  ri$M  !•   the  heir  o(  the  feoflbr  shall  bare  all  the  charfers 

^^^^^**\  offi>f  himself  migbt  detain,  although  the  heir  ka»  ,-p,».. 

MbTwteir  ^^•^'^^ ''*' ***^  P^^*"^^  ^'f  *  ^«««^  «*""  ('5-  And  by 
«rifcit«ar'  dJflferenoesalltbebooks(asPopllan^CJ.said)wtkh9ee■ltt>be 
fMitapr^  ttmmi^  pro  ei  con^  are  reconciled :  and  the  reason  of  Ae  smI  books 
i!^!l1^^2?  prore  the  said  differences;  and  therefore  it  a|i|icaieth  br  (044 
0iM^iuike  £.  3.  1  K  19  H.  6.  63  b.  39  E.  3.  17  a. and  18  £.  4w  14  b.  Sl 
4m>4^  l^mik  13  a.  and  10  E.  4.  9  b^  that  the  feoffiyr  shaU  haiv  At  deeds  to 
JJJJJjJl^JJJ^  hare  the  benefit  of  the  warranty  panunoimt ;  by  which  it  is  pfoved, 
AiA^^  that  if  the  feoflbr  be  not  bound  to  warruitT»  he  shdl  not  haie 

VSi^^^M  ^^  ^^^'»''^b^*l^^^^^cn>  to  ^^  intent  to  hare  the  loocher 
Tm!r!ttmsM  r^aramount:  and  7  E.  4.  26  a.  agreed  by  Mode^  where  it  is  abo 
h^ii4t$4tMut^  agreed  that  the  feoflTee  shall  recover  the  deeds  against  a  stran- 
f/^lTrnm^''^-^}  A:^w/flA«i^rl0E.4. 14b.byMoUe,thcloidbTe9cheat 
h.  i  i44.  iif  If,  *'^^1  l^are  all  the  charters  which  concern  the  same  land,  and  the 
fv^  a'  *'  ^^«^^n  thereof  is,  as  (Popham,  C.  J.  said)  because  the  locd  by  es- 
ivX  /'i^,  f  I,  ^^'^^^  ^^  ''*  thepotlf  and  cannot  Tooch(L) ;  and  therefore  thefeoflbr 

ij^m.hlil,  ijmirutf9  A,)  (j)  Uyfrr,  f9.  «00.  Yehr.  H5.  Ma  503.  l  BmraL  «?.  Br.  Cfcut.  4e 
t^.  44.  »  H,  a.  «|  M,  .1  Cft,  M  B,  Br.  Montr,  de  F«iU  109.  ill.  5  Lit.  R.  «00.  9  H.  7.  16  fc. 
•?  ?'  7  ?/^  ^^  *'  !  ^*"'  ^•''''  ^'•^^  ^' P^-  «8.Coiii.  Dig.  Owfters  A.SlM|>.  TMKk.ta9.]<&)9C>. 
17  li.  I y  II.D,  />/>  u,  i  KmI  h,  pi  ,1,  Br.  Chart,  de  ter.  5.  53. 58.  5^  53.  68.  9  E.  4. 53  a.  Rti.  De- 

5f"i?%  : ?*/  ^u  1'/  ''*'^' '*^' ^'»'  '^  •*'  ^'  ^'^  ••  »'•  9  H.  6.  4  b.  5  a.  Br.  Dmible  Pl«7.  4  H.  T.  10  a. 
w  <«  :..7r  .  ^'.••'  '^'  •^'  '"  ^  ^*'  ^'  ^'^  ••  Wo.  492.  497.  P.  11  R.  f.  Rta.  DrtiMC  4d.  41 
«r  io  ■;.  '..*i'  '^  f!:  '*'^  "'  ^'  *'^  ^'  ^^  ••  «•'•  Connt.  16.  V.  N.  B.  63. 6ft.  [Via.  Abr.  Fkiti  Z. 
A  t^\r^\.  ■-*'  ^Htirf*r»  A, I  0;  M«.n  FItih.  Detin.  26.  29.  59.  44.  M».  492-  501.  499. 3  H. 
M„«!;  1/4  *  '.•**.?.  "'  '*'  ''^'  ^^  "'  '»•  'H'  '•^  H.  6.  14.  F.  N.  B.  138, 1.6c F.  &  E.  [3Barr.  1299. 
Honn.EJifct.i76.Viti.  A»,r.  FaM«  /.  ,,1.  no.  Com  Dig.  Charters  AJ 

^n^*1J???J  ^^^*"  .***"  '*•'  *••••  ^'^  ^'  f'^^f  L.  9  E.  4.  53.  13  Vm.  Abr.  Ffcita  Z.\  hi  onler 
IlLi^i  ^  .  •^*'"'".  ^r  "r  ^"•'  "''•*•  ^»*»»  «»^"^  l«  <^M«  of*  descent,  he  -ay  ha^e  tfce  b©. 
wZ  fir«t  rif"  n  '*^*"*/*  ^^  ''''•*'^'  ""y  "^•••^'^    »«^^^  «**  •»'«  warranty  paramoaat.  (E».) 


tween   cnnv^^«ZZ     i  f  "*  """  i;**'J>«'''t  »»<•-  thfl  fall  of  the  warranty,  and  he  coaes  not  » 

me^ts   ^ndZvpvir^  lncorpor,.|.|  ,,«,^,,|j„.  „„.Jc.r  the  c.tate  of  him  to  whom  the  wmrranty 

?A)    rvSi  ^°°^^y*"'^«»  «*^  »«"»^»  •"t«  I».  ».  II.  w««  made,  1  Inst  385  a.  ii.  310  and  n.  («  2)  lb. 

/I^  Honirh  fh«  h«u  IK        ,  .     . .  lUr.  Abr.  Prcroe.  B.  1.  For  a  siaular  reason  it 

tor'i  wVrramv  frL,  iLi  ^^  ^^'  ■"'•'••  *»  »•«>'»» «»»»»  ^^<^^^  ^  ««heat  cannot  take  ad- 

€d   hi  iaTt%m,nd  tn  v»l"i5  ^***'  **"^  *'"^"^-  ^■»»«K«  «f  •  comlitioi  of  re^try,  1  Iwt.  215 

Miction   ^  es^h  Alv/i!^/K''*S°"»*'"'?  '»"  »'•  "•  >^»'  («>•    That  on  attainder  ferhifh  tren- 


I  b.— 2  a.  b.  THE  LORD  buckhurst's  case.  5 

shall  not  detain  the  evidences,  for  he  can  be  at  no  prejudice,  (k)  W  Mo.  492. 
And  therefore  he  said,  if  ^.  enfeoffeih  B.  with  warranty,  B.  shall  fe\f^^^?^'l\ 
not  have  the  deeds  which  contain  warranty,  or  which  make,  or  K.  3. 1  b.  Deti- 
perfect  his  title,  as  is  aforesaid ;  but  if  B.  dieth  without  heir,  then  ""^  Fitz.44.Br. 
the  warranty  made  to  B.  is  lost,  and  A.  cannot  be  vouched,  and   15  DetUme*'^'^^ 
therefore  the  lord  by  escheat  shall  have  the  charters.  Et  vide  10   Fit*.  29.  Br. 
EL  4.  9  b.  if  I  be  enfeoffed  to  me  and  my  heirs,  and  I  enfeoff  P'^»^*  ^^,^^^^ 
aootfaer  and  his  heirs  with  warranty,  my  heir  shall  have  detinue  deter.  32.*  De- 
far  the  deed  by  which  I  am  enfeoffed,  and  shall  make  a  special  tinuc  Fitz.  39. 
ooant,  viz.  upon  the  special  matter,  in  respect  of  the  special  loss  j^rVe'sa^V*^ 
aod  prejudice  that  be  may  have :  ergo^  without  special  prejudice.  Chart  de  terVe 
that  is  to  say,  if  his  ancestor  was  not  bound  to  warranty,  the  heir  56.  Detinue 
of  the  feoffor  shall  not  have  the  charters  :  and  it  is  there  said  in  Jg^'* 49^.^99. 
the  principal  case  that  the  heir  shall  not  have  the  charters  rait-  Br.  Chart  de 
oneteme  ;  quod  vide  Brooke  tit.  Chart.  58.  where  it  appears  that  ^e""-  3?-  ^?  H. 
a  man  shall  in  some  case  have  the  charters  ratione  teirce^  and  e.  4!  Mo!  5*01. 
that  is,  when  the  feoffor  is  not  bound  to  warranty  (m).  (/)  Et  vide  x  conveyance 
34  H.  6.  1  a.  a  notable  case ;  for  there  it  is  agreed,  if  a  man  en-  to  two  and  the 
fieoff  two  and  the  heirs  of  one  of  them,  by  deed,  and  the  deed  ^^  *^®"®  ^ 
sod  other  evidences  concerning  the  same  lands  are  delivered  by  deeds  being 
the  feoSbr  to  him  who  hath  the  fee,  and  aflerwards  he  who  hath  delivered  to 
the  fee  dies,  he  who  survives  shall  have  the  deed  by  which  he  th"fee**»ie** 
was  enfeoffed,  because  it  makes  his  estate,  but  he  shall  not  have  dies;  tiic  sur. 
Ac  ancient  charters,  for  they  were  delivered  to  the  other  join  t-te-  vivor  is  entitled 
Hint,  for  the  safeguard  of  his  inheritance.  dLed!lmd1hr 

keir  to  the  ancient  charters.    (0  Detinue  Fitz.  29.  Br.  Chart  de  ter.  58.  Mo.  492.  497.  Co.  Lit. 
»6.  F.  N.  B.  138.  K.  [Vin.  Abr.  FaiU  Z.  pi.  31.] 

And  (m)  if  two  joint-tenants  be  enfeoffed  to  one  in  fee,  and  to  Two  men  are 

die  other  for  life,  afterwards  the  feoffor  releases  to  them,  and  ^°^*^?ffecl,  the 

delivers  the  deed  to  him  who  hath  the  fee,  the  other  shall  not  the  other  for 

have  it,  for  his  estate  was  perfect  before  without  that  deed  ;   but,  life,  the  feoffor 

by  the  reporter,  (w)  if  a  man  releases  to  two,  who  have  a  joint  them**deiu 

estate  by  defeasible  title,  and  delivers  the  deed  to  one,  there  the  vering  the 

odier  wno  survives  shall  have  it,  because  *  it  perfects  his  estate.  ^^^  *»  l»»™ 

Vide  6  H.  7. 3  b.  &  21  H.  7.  33  a.  which  agree  with  the  reason  C    ^.  ^' ] 

of  that  case.  the  other  isiot 

eatiiled  to  the  deed ;  bat  in  case  of  a  release  to  two  joint-tenants  by  defeasible  title,  if  'he  to 
the  deed  is  delivered  dies,  the  survivor  shall  have  it.    (m)  Br.  Detinue  de  Chart.  11.  G^r- 


Mh  6c  Garnishment  Fitz.  11.  [Vin.  Abr.  Faits  Z.  pi.  32.]    (n)  F.  N.  B.  138  K.  Br.  Chart,  de 
tare  44.  54.  Mo.  499.    [Vin.  Abr.  Faits  Z.  pi.  3.] 

(n)  The  case  pnt  by  Brooke,  is  where  a  man  out  of  his  way  which  may  impede  his  recovery 

is  dMieiacd  and  dies,  his  heir  shall  have  deti-  at  law  (and  devisees,  or  persons  claiming  by 

WHt  Ibr  the  charters.  Br.  Chart,  de  terre,  pi.  any  other  voluntary  disposition,  are  entitled  to 

M.    So  Bpon  a  discontinuance  of  an  entailed  a  similar  relief  against  the  heir,   DuchesB  </ 

estate,  the  deed  of  entail  belongs  to  the  heir,  Newcastle  v.  Ld,  Pelham^  Vin.  Abr.  651,  pi.  It, 

Ihaagh  be  has  not  possession  of  the  land ;  for  as  Tr.  £q.  b.  6.  c.  3.  s.  2.),  yet  the  court  can  only 

Ike  tcamt  io  tail  cannot  give  the  land  itself  give  the  title  deeds  to  him  who  has  at  law  reco< 

kwm  the  inwe  (aoleae  after  a  common  recovery  vered  possession  of  the   estate.      Crotr   and 

m  §mtt\  aeither  can  he  grant  the  de«ds,  KeU  olhers  v.  Tyrrell,  3  Madd.  Rep.  179,  and  see 

mA  ▼.  Nidbotam,  Cro.  EUz.  496.  Br.  Cliart.  de  UarrUon  v.  SoMthafte,  1  Atk.  540.  Floyer  v.  Sy- 

tnre,  fA.36.  F.  N.B.  138  H.  cites  18.  £.  4.  15.  denham,  Sel.  C.  C.  2.    Lady  Shaftesbury  v.  Ar- 

HB*a.l.  laE.  4,9.  Vin.Abr. FaitsZ.S  Bl.  Com.  rowsmUh,  4  Ves.  66,  Pulteney  v.  fVarren,  6  Ves. 

M.  Wmbofm  ▼.  Lse,  9  Ves.  33.    But  if  a  ten-  89.    Pemberton  v.   Pemberton,     13    Ves.    297. 

lift  la  le»4UBple  mnta  away  the  charters,  and  Jones  v.  Jones,  3  Meriv.  172.   Ld.  Redes.  Tr. 

Mm^  00  that  the  uad  descends  to  his  heir,  yet  3d  edit.  pi.  43.   That  an  heir  in  tail,  dismherited 

la  has  ao  wtdy  for  the  deeds.  Ibid.    80,  by  a  common  recovery,  is  allowed,  in  equity,  to 

IhM^  aa  heir  at  law  oat  of  possession  is  enti-  inspect  the  recovery  deed,  &c.,  2  P.  Wms.  177. 

M  m  aylty  to  a  diicoTery  ot  deeds  necessary  Bettison  v.  Farringdon,  3  P.  Wms.  363.    (Ed.) 
iiMffort  hit  legal  title,  €f4o  have  terms  put 


6  TH£  tOED   BUCKfiUEST's  CASt^  Ftft  L 


^*^^  And  it  was  said,  if  a  man  enfeoffs  two  to  them,  and  dieir  b^rs, 

twoj^Mt-te.  and  giyes  the  ancient  charters  to  one  of  them,  and  he  £cs,  the 
MwtA  in  fee,  sonrivor  shall  ha^e  all  the  charters,  and  not  his  hdr  to  whom 
d^'*  ^  ^'^^  8^^*  ^^  made,  for  he  can  sustain  no  loss  from  the  want  of 
to  Me  ofthtm^  them,  nor  receiTe  any  benefit  by  them  if  he  has  them ;  bat  e 
wfcedies^tlKj  contra  of  the  sunriTor,  and  he  shall  have  them  as  things  which 
%^^  *"'  8^  ^^*  ^^  '^"^  ^"^  ^  Thomas  Egerton,  lord-keeper  of  the 
\\'m  Abr  great  seal  of  England,  upon  consideration  of  the  said  points,  did 

Fatu  Z.  pL  54.  agree  in  opinion  with  the  said  justices ;  and  he  said,  that  this 
^""^  ^S"-  ancient  question,  which  as  he  said  was  vexata  questio  in  oor 
Feoffee  witk  books,  was  now  well  explained,  and  all  the  books  upon  good 
wamatj  om-  and  solid  reason  reconciled.  Note ;  this  resolution  was  by  fisor 
b^Siif  *^!J?^  of  the  most  wise  and  learned  in  the  law.  Nota  ex  hocj  if  A.  cn- 
*^4edi^^<a  ^^^^^  B.  with  warranty,  and  B.  enfeoffs  C  by  dedi{iii\  that  B. 
the  dcatliof  during  his  life  shall  have  the  charters  which  contain  warran^, 
tile  ^^*hale  '^^  which  serve  for  the  necessary  defence  of  the  tide,  but  his 
St  entitled  to    ^^^^  shall  not  have  them,  but  the  feoffee,  causa  qua  supra  (o). 

the  deedn,  mad  not  the  heir.  Co.  Lit.  384  a.  4  Co.  81  a.  Yeiv.  159.  5.  Co.  17  a.  Perk.  Sect.  If4. 
DaJt.  101.  pL  ai».  6  H.  7.  2  a.  J  Inst  275,276.  [Com.  Di*.  Charters  A.] 

Yelverton  the  Queen's  Seijeant,  Attorney-General,  and  others 
were  of  counsel  with  the  Lord  Buckhurst ;  and  Fleming 
Solicitor-General,  Francis  Moore  and  others  were  counsel 
with  the  defendants. 


(n)  Before  Uic  statute  of  Quia  emptoren^  if  a  title  deeds  belong  to  the  tenant  for  life  daring 
man  enfeoffed  anotJicr  in  fee  by  the  feudal  word  bis  life ;  and  after  his  death  they  will  pass,  to- 
dedif  to  hold  of  himself  and  his  heirs  by  certain  getber  with  the  land,  to  the  person  next  in  re- 
•ervicei,  the  law  implied  a  warranty,  which  mainder;  and  upon  the  determination  of  the  in- 
bound the  feoffor  and  his  heirs  in  respect  of  the  termediate  estates,  to  the  nltimate  remainder- 
services  rendered  by  the  grant;  but  as  thatsta-  roan  in  fee.  Id.  Ibid.  Br.  Chart,  de  terre,  pi. 
tutc  forbids  such  reservation  of  tenure,  by  or-  54,  Doctor  LenfUUPs  caae,  sup.  s  Ch.  Ca.  42. 
daining  that  the  feoffee  shall  hold  of  the  supe*  Walwyny.Lett  9  Yes. 33.  Bntaremainder-man, 
rlor  lord  of  the  fee,  the  warranty  implied  by  -  though  he  has  no  action  at  law,  nor  any  equity, 
virtue  of  this  word,  is  held  to  binii  the  feoffor  to  take  the  evidences  out  of  the  possession  of 
only  (as  ■  mer«  personal  contract  on  his  part)  the  tenant  for  life,  {KmoU  v.  IfTse,  cit.  Dun- 
and  nut  his  hrlrs,  1  Inst.  384  a.  ii.  252  (k).  comb  v.  Afayer,  8  Ves.  320,)  is  yet  entitled  to 
Watk.  Oitb.  Ten.  4<)1.  e  Bl.  Com.  SOO.  That  inspect  them  in  his  hands,  Smith  v.  Cooke,  3 
th(»  woiil  I'wwrfwiln  a  conveyance  will  not  ere-  Atk.  381.  Retres  \.  Retre$,  ^Mod.  128.  /cy 
ate  a  warranly,  see  |»ost.  h  Co.  17  a.  Perk.  ▼.  /ry,  1  Atk.  4t9.  Lempsttr  v.  Ld.  Poa\frety 
f>^^f.  19i.  I  liiflt.  3H4  a.  ii.  %b2  (i).  4  Cru.  Dig.  Arobl.  164.;  and  it  is  the  ordinary  relief  of  the 
4.').S.    (Kii.)  remainder-man  in  tail,  pr  reversioner  In  fee, 

((i)tn  hr.  fjevftrliPt  muCf  post.  10  Co.  93  a.  where    his  interest  is  expectant  on  a   mere 

8  (lltir itirtitm  is  tRKPn  l»etwrcn  a  person  convey-  estate  for  life,  to  have  the  title  deeds    sc- 

iMg  bi«  whnle  interest  to  anollier,  and  where  he  cured  against  the  tenant  for  life,    Southby  v. 

jJHf^ff  ft  IfM  estate  than  he  himself  posscssci,  as  Stotiekouvi:,  S  Ves.  612.    Smith  v,  Cooke,  mp, 

W  ^^("i  fff  in  tail;  for  in  the  latter  case  the  /ry  v.  /ry,  t  Eq.  Ab.  284.  Sup.  Lord  Lempster 

hiU  /i^^d•  Mon$L  to  the  grantor  in  whom  the  v.  Po^frei,  sup.    Ford  v.  Peering,  1  Ves.  72, 

ft.f*  ti*Mnhi9}   U»i  ffiilj^ct    lu  tlie   exceptions  77:  so  in*  the  case  of  a  jointress,  upon  her  join- 

"^^M/^r ''"'}"*''#  it  may  b«*c'0iiiilUen*d  as  a  gene-  ture  l>eing  confirmed.   Ford  v.  Peering,  sup. 


(W  fhik,  M/af  iht»  (/erson  wlw  is  entitled  to  land,    Srnkonge  r.  JBarl,   2  V^.  430.    Leach  v.  TVol- 
WV"  M  Hiflil  ' 

IhnpH  t  /'''  ,  --     -    jf  ,  ^ 

hf^  /vM«('»*<«l  )m  Uw  im  4'liatii*tKi  but  roUow    der-man,  Farrf  v.  Prerva^,  sup.;  and  it  seems 


hi*  It  ))uit^  if  iW  mil'  d«'^d«  of  that  land.'    U/fe,  ib.  662.   PHre  y,  Petre,  3  Atk.  511.    But 
IhhpH  y  fh/m$if»fivm,  H  'r«Miii.  14.   They  are    tliis  equity*  doea  not  extend  to  a  remote  remain- 


9*1*4  t«i^  hu'i4m*  iv  Ihi*  fUin  in  the  hands  of  doubtAil,  whether  it  would  in  favour  of  a  per- 

Ui^tififuf.  fj^tvUf  V.  W***klmitttWf  .1  Ves.  225.  son  entitled  to  a  contingent  remainder.    See 

J  m.  i'niii.  4iu.  Wiv.  4  biMl.  tiv  irrre,  pi.  13.  Noel  V.  Weard,  1  Mad.  Rep.  322.     Where  the 

yi**y>4    .\'j:4.   Aiiti  fffiMM /ttt-hf  lb&'  iM'rson  in  deeds  have  been  brought  into  court,  except  on- 


.    ..   '         '     ^  —    snp.     Webb  V.  Lard  Lgmingiwm,  1  Eden,    «. 

hvi  io'j.    Xbu»  it  a  A/ii<ui'  iW  iit*ff  tMt  aifH  in    A  tenant  in  tail  ia  pouessloa  (where  the  fee 
taU^  bemuk;  ^i)b*«v«f«^4«AMiMiMvui,  tlie   4oeft  not  remain  in  tkt  donor.  Dr.  Lt^fiM^ 


tb.  THE   LORD  BUCKHURST's  CASE. 


,  np.),  has  m  right   to  the  assUtance  of  lease  which  had  been  deFtvered  to  him  to  pre- 

enmity  in  recovering  the  title  deeds,  PapiUon  v.  pare  one,  the  vendor  may  have  trover  for  it, 

V$ia\  f  P.  Wins.  471.  Wdlwvn  v.  Lee^  sup. ;  Parry  v.  Frame ,  2  Bos.  and  P.  450.    It  is  also 

ficept  against  a  mortgagee  of  the   tenant  for  observable,  that  n pen  the  determination  of  an 

Sfe,  without  notice.    Walityn  v.  Lee,  sap.     A  estate  for  yearsj  for  life,  or  in  tail,  the  original 

^wresi,  however,  thongh  she  has  a  freehold  deed  creating  such  astate,  as  well  as  the  coun- 

estate,  is  not  entitled  to  the   deeds  ;  for  if,  in  terpart  (both  of  which  make  but  one  deed  in 

a  writ  of  dower,  the  heir  pleads   that  he  is  law,  1  Inst.  Sect.  ^70.  ii.  226),  will  belong  to 

ready  to  assign  her  dower,  but  that  she  detains  the  lessor,  or  donor,  or  bis  heirs,    l  Inst.  229 

the  charters,   and  the  demandant  denies  the  a.  ii.  227.    Br.  Faits.  pi.  51.  38  H.  6.  25.  Br. 

fact,  which  is  foond  against  her,  she  shall  lose  Chart,  de  terre,  pi.  47.  58  H.  6.  24.   Yin.  Abr. 

her  dower.   Bedingfield't  case,  post.  9  Co.  15.  Faits  Z. 

Dyer,  250  a.  Hob.  199.  1  Inst.  i.  610.  Copar-  A  second  mortgagee  having  possession  of  the 
ceaers,orjoint-tenants,  have  all  an  equal  right  to  title  deeds,  is  allowed  priority  in  equity  over 
the  cvstody  of  the  deeds  relating  to  their  joint  the  iirst  mortgagee,  on  the  ground  that  the 
title ;  and  therefore  it  is  held  that  one  coparce-  latter,  liy  leavuig  the  mimimcnts  with  die  mort- 
aer  may  justify  the  detaining  the  charters  gagor,  has  enabled  him  to  practise  a  fraud, 
•gainst  the  other  in  detinne.  3  H.  e,  19  b.  But  GoodtUley.  Morgan,  1  T.  R.762.  Tr.  Eq.  b.  1.  c. 
the  coort  of  Chancery  will  order  the  deeds  iu  3.  s.  4.  This  doctrine,  however,  Is  confined 
tke  hands  of  either,  to  be  produced  for  the  to.cases,  where  there  has  been  a  voluntary  and 
other's  inspection.  See  2  Mcriv.  490.  So  in  the  improper  concurrence  on  the  part  of  the  first 
case  of  tenants  in  common,  where  both  derive  mortgagee,  Peters  r.  Rusaeli,  l  Ab.  £q.  321. 
titeir  title  onder  the  same  instrument.  Ibid.  Fenner  v.  Jemmet,  Fonbl.  Tr.  £q.  b.  1.  c.  3.  s. 
And  wherever  two  persons  are  jointly  entitled  4.  Tourle  v.  Raud,  2  Bro.  C.  C.  650.  Plumb  v. 
to  the  possession  of  documents,  the  court  of  Flint,  Anst.  432.  Evans  v.  Bieknell,  6  Yes.  174. 
Chancery  will  compel  the  party  having  the  cus-  But  the  court  will  not  take  from  tlie  second  mort- 
tody  of  them,  to  produce  them  for  inspection,  gagee  tlie  title  deeds,  unless  the  first  mortgagee 
Pkkerimg  v.  Jiif^by,  18  Yes.  484.  Mickltwait  v.  pays  him  his  money,  upon  the  rule  that  equity 
ihare,  S  Meriv.  293.  A  similar  practice  is  gives  no  assistance  against  a  purchaser  for  va- 
adopted  in  the  courts  of  common  law.  See  luable  consideration  without  notice.  Head  v. 
Cmkt  Y.  Si<teks,  M.  36  G.  3.  K.  B.  1  Tidd's  Efferton^S.  P.  "W ms,  279.  Evans  v,  Bieknell,  sup. 
Prac  505  Barry  v.  Alexander,  M.  25  G.  3.  K.  .  Walwyn  v.  Lee,  sup.  Ex  parte  Kensington,  2  Yes. 
B.  1  Tidd's  Prac.  618,  619.  2  Campb.,  95  n.  &  B.  83.  Belchier  v.  Butler,  Renforth  v.  Iron- 
Blakey  v.  Porter,  1  Taunt.  386.  Bateman  v.  side,  1  Ed.  Rep.  523.  1  Inst.  ii.  39.  (z)  55.  (l). 
PkHlips,  4  Tannt.  156.  King  v.  King,  4  Taunt.  And  where  a  second  incumbrancer  having 
666.  Street  v.  Brown,  1  Marsh.  610.  Cooke  v.  Tans-  the  title  deeds  of  a  term  for  years  bonA  fide  and 
wdl,  1  Mo.  C.  P.  Rep.  465.  But  where  one  tenant  without  notice,  obtains  an  assignment,  or  a  de- 
ls common,  having  sold  his  share,  was  only  in  claration  of  the  trust  of  it,  in  bis  favour,  he  will 
poasession  as  mortgai>ce  of  the  pureliaser,  the  gain  an  advantage  over  the  first  incumbrancer, 
foort  of  Chancery  held  that  they  could  not  which  equity  will  not  take  from  him.  Stanhope 
compel  the  production  of  the  title  deeds  in  his  v.  Verney,  clt.  2  Cm.  Dig.  243.  Evans  v.  Bick- 
hands,  on  the  principle  tliat  a  mortgagee  has  no  nell,  6  Vcs.  184.  Stanhope  \,  Earl  Venuy,  2 
rijeht  to  shew  his  mort^'agor's  title.  L<im6frfv.  Ro-  Eden,  81.  But  where  a  person  lends  money  on 
gets,  f  Meriv.  489.  One  coparcener,  however,  a  security  which  proves  to  be  bad,  having  notice 
any  have  an  exclusive  right  to  the  deeds  which  of  another's  claim  to  the  estate,  he  will  be  ordered 
concern  her  porparty  only,  and  iu  respect  to  deliver  up  all  tlie  writings,  except  the  niort- 
tbereof  may  maintain  detinue  against  the  other  gage  deed,  in  which  tliere  may  be  a  covenant 
ea  a  special  count  F.  N.  B.  138.  G.  n.  a.  And  tor  payment  of  the  money.  Opie  v.  Godolphin, 
after  partition,  the  one  cannot  justify  the  de-  Prec.Ch.  5*18.;  and  see  Willoughby  v,  Willough- 
tentiooof  the  charters  of  the  land  allotted  to  ^,  IT.  R.  763.  M' here  a  conveyance  is  executed 
her  companion.  3  H.  6.  19  b.  Yin.  Abr.  Faits.  and  delivered  as  an  escrow  to  take  eii'ect  on 
A  a.  payment  of  the  residue  of  the  purchase  money, 
In  the  case  of  a  feoffment  on  condition,  the  the  property  in  the  title  deeds  of  the  estate  is  so 
deed,  after  breach  of  the  condition,  reverts  to  vested  in  the  pureliaser,  that  if  the  vendor  ob- 
tbe  grantor,  Br.  Chart  de  terre,  pi.  5.  39  H.  6,  tain  possession  of  them,  and  pawn  them,  he  will 
56 ;  so  if  a  conveyance  containing  a  power  of  confer  on  the  pawnee  no  right  to  detain  tliem 
revocation  be  afterwards  revoked,  he  to  whom  after  payment  of  the  residue  of  the  purchase 
the  inheritance  belongs,  may  compel  the  deed  monev.  Hooper  v.  Ramsbottom,  6  Taunt.  12.  1 
to  be  delivered  np  to  him  lo  be  cancelled ;  for  Marsh.  414. 

it  oaght  not  to  remain  as  an  evidence  against  That  a  mere  deposit  of  title  deeds,  copies  of 
lUBi  or. his  heirs.  Gilb.  Eq.  Rep.  1.  In  like  court-roils,  &c.  upon  an  advance  of  money,  will 
■aoner,  it  was  held  in  Roberts  v.  Wyatt,  2  create  an  equitable  mortgage,  see  RusuU  v. 
TaanL  268.y  that,  although  a  purchaser  has  a  Russell,  l  Brq.  C.  C.  209,  Ex  parte  Langston,  17 
temporary  property  in  the  abstract  of  the  ven-  Yes.  227.  Ex  parte  Kensington,  sup.  Ex  parte 
dsr'i  title  while  the  coMract  is  in  fieri  (which  Hooper,  l  Meriv.  9.  Ex  parte  H^arner,  19  Yes. 
hcrnwci  absolote  on  completion  of  the  sale),  202,  Ex  parte  Whitbread,  19  Yes.  209.  Ex  parte 
yet  if  the  contract  be  rescinded,  the  abstract  Wright,  19  Yes.  255.  1  Inst,  ii.36.  (z) ;  and  that 
reverts  to  the  vendor,  because  it  would  not  be  the  want  of  deeds,  where  the  title  to  an  estate 
pnpcr  that  an  account  of  the  title  of  his  estate  depends  upon  successive  descents  alone,  is  no 
■hsrid  get  abroad  into  the  hands  of  strangers,  ground  for  resisting  the  perfonnan^e  of  an  agree- 
So  where  m  murchaser  of  a  term  refuses  to  ac  ment  to  pnrchaBe,  1  Prest  AbsL  23.  (Ed.) 
ccpt  a  regmr  aMigiiiiieiit,  or  to  return  the 


[    8    ]  PartL 


PELHAM^S  CASE. 

Term  of  St.  Michael  in  the  30th  and  Slst  Years  of 

Queen  Elizabeth,  Roll 

Pleas  before  the  Barons  of  the  Exchequer  at  Westminster,  at 
the  Pleas  of  the  Term  of  St.  Michael,  in  the  30th  and  Slst 
Years  of  the  Lady  Elizabeth,  Queen  of  England,  France  and 
Ireland  (a),  Defender  of  the  Faith,  &c. 

1588-1590.  Memorandum,  That  heretofore,  that  is  to  say,  in  the  term  of  St. 
v^N^^'        Hilary  in  the  year  of  the  reign  of  Queen  Elizabeth  that  now  is,  the 

PAOEd3owE8  3Q^j^^  Henry  Page,  debtor  of  the  lady  the  now  Queen  (b),  came 

Griffin,      before  the  Barons  of  the  Exchequer  of  the  said  lady  the  Queen, 

[Pt.  l,—^  a.]  at  Westminster,  in  the  county  of  Middlesex,  by  John  Hawkes- 

cjectmenUn"*  worth,  his  attorney,  and  brought  then  and  there  his  certain  bill 

£e£xchequer.  against  Iklward  Griffin,  of  a  plea  of  trespass  and  ejectment  of 

farm  (c),  the  tenor  of  which  bill  followeth  in  these  words ;  ss. 
Ix>ndon  ss.  (d)  Henry  Page,  debtor  of  the  lady  Elizabeth  the 
now  Queen,  cometh  before  the  Barons  of  this  Exchequer,  the 
£7th  day  of  January,  in  this  term,  by  John  Hawkesworth,  his 
attorney,  and  complaineth  by  bill  against  Edward  Griffin,  pre- 
sent here  the  same  day  in  court,  by  Richard  Hatton,  his  attor- 
ney, of  a  plea  of  trespass  and  ejectment  of  farm,  for  that,  viz. 
That  whereas  one  Thomas  Bowes,  master  of  arts,  the  10th  day 
of  January,  in  the  year  of  the  said  lady  the  now  Queen,  the  29th, 
at  London,  in  the  parish  of  St.  Mary  Woolnoth  in  the  ward 
of  Langboum,  London,  had  demised,  granted,  and  to  farm  letten, 
to  the  said  Henry  Page,  one  capital  messuage  (e),  then  or  late 
in  the  tenure  or  occupation  of  Eiiward  Griffin,  of  London,  ha- 
berdasher, situate,  lying  and  being  in  Lombard-street,  in  the 
parish  of  St.  Mary  Woolnoth  in  the  ward  aforesaid,  within  the 
city  of  London,  commonly  called  and  known  by  the  name  of 
[  *  3  b.  ]  the  White  Lion,  together  with  all  shops,  *  cellars,  chambers, 
places,  easements,  advantages,  profits,  and  commodities,  with 
their  appurtenances  whatsoever,  to  the  said  messuage  belonging, 
or  in  any  wise  appertaining,  to  have  and  to  hold  the  said  mes- 
suage, and  all  other  the  premises,  with  their  appurtenances,  to 
the  said  Henry  Page,  his  executors  (administrators)  and  assigns, 
from  the  feast  of  the  Birth  of  our  Lord  then  last  past,  until  the 
end  and  term  of  six  years  (f),  from  thence  next  and  immediately 

(A)  As  to  the  King's  stile,  and  the  alterations       (d)  In  ejectment,  which  is  an  action  for  the 

made  therein  since  the  union  of  the  two  king-  recovery  of  the  possession  of  land,  or  other  real 

doms  of  England  and  Scotland,  and  the  subse-  property,  tlie  venue  is  necessarily  local,  because 

qnent  union  of  Great  Britain  and  Ireland,  see  1  the  possession  of  land  situate  in  one  county,  can- 

Inst.  7  a.  b.  i.  66,  67,  (4).  68,  &  n.  (5)  ib.  69,  &  not  be  delivered  by  the  sheriff  of  another.  7  T. 

n-  (6)»  (7),  (8),  (9),  (c)  ib.  Nichols.  Engl.  Hist.  R.  587, 588.    (Ed.) 
Libr.  2d  ed.  p.  248.    (Ed.)  (b)  As  to  the  descriptioxrof  the  premises  in  ge- 

(b)  As  to  the  origin  and  use  of  this  allegation,  neral,  see  1  Inst.  iii.  210.(l).  Runn.  Eject.  1 2i — 
see  4  Inst  105.  116.  S  Bl.  Com.  44.  46.  Bac.  136.  Adam.  Eject.  26--32.  Selw.  N.  P.  4th  ed. 
Abr.  Court  of  Exchequer,  A.  1  Inst  iii.  3:^,  8.  663.  683.    (Ed.) 

(d).    (Ed.)        .  (f)  The  demise  is  usually  stated  to  be  for 

(c)  For  the  history  and  nature  of  this  action,  seven  years,  but  any  number  of  years  may  be 
land  for  what  things  it  will  lie,  see  3  Bl.  Com.  inserted,  so  as  the  term  be  made  to  extend  be- 
200.  1  Inst.  iii.  ^08 — 213.  (l).  Selw.  N.  P.  yond  the  time  when  final  judgment  may  be  ob- 
616—674.  Rann.  Eject  Adam's  Eject.  3  Wils.  tained.  Skin.  161.  ^  T.  R.  13.  Selw.  N.  P.  «82. 
180,  2Burr.667y8.  (Ed.)  Runn.  Eject  227.  431.  (Ed.) 
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following,  to  be  fhlly  complete  and  ended ;  by  virtue  of  which  de- 
mise!, the  said  Heury  Page  into  the  messuage  aforesaid,  with  the 
q>purtenance8,  entered,  and  was  thereof  possessed ;  and  so  be- 
ing thereof  possessed,  the  said  Edward  Griffin  afterwards,  that  is 
to  say,  the  1  Itb  day  of  January,  in  the  year  of  the  reign  of  the 
sud  lady  the  now  Queen  the  29th  aforesaid  (g),  with  force  and 
aims,  &c.   into  the  messuage  aforesaid,  with  the  appurtenances, 
which  the  said  Thomas  Bowes  to  the  said  Henry,  in  form  afore- 
said demised,  for  the  term  aforesaid,  which  is  not  yet  ended,  en- 
tered, and  the  said  Henry  from  his  farm  (h)  aforesaid,  his  term 
aforesaid  not  then  ended,  did  eject,  expel,  and  amove,  and  other 
vrongs  did  onto  him,  to  the  great  damage  of  tlie  said  Henry, 
and  against  the  peace  of  the  said  lady  the  said  now  Queen ; 
whereupon  the  said  Henry  saith,  that  be  is  the  worse,  and  hath 
damage  to  the  value  of  20  marks ;  so  as  the  less  the  aforesaid 
Henry  is  able  to  satisfy  the  now  Queen  the  debts,  which  to  the  said 
Queen  he  oweth  at  her  Exchequer ;  and  thereupon  he  bringeth 
(oit,  &c    Pledges  of  suit,  John  Doe  and  Richard  Roe.     And 
DOW  at  this  day,  that  is  to  say,  in  the  Octaves  of  St.  Michael  fi), 
in  this  same  term,  that  is  to  say,  the  dOth  year,  &c.,  until  which  Imparlance^ 
day  the    said  Edward  Griffin   prayed  licence  thereof  to  im- 
parl (k),  and  then  to  answer,  came  here  as  well  the  said  Henry 

(c)  It  is  not  necessary,  thoogh  usual,  to  men-  another  day  in  the  same  term  (6  Mod.  8.    10 
tkn  any  particolar  day,  Merrell  v.  Smithj  Cro.  Mod.  127.    Com. Dig.  Pleader,!).),  with  a sav- 
Jac.  Gil;  but  the  onster  mast  be  stated  after  ing  of  all  exceptions  to  the  writ,  bill,  or  count ; 
die  coRUiieneement  of  the  demise.    Selw.  N.  or  of  all  exceptions  whatsoever,  which  is  called 
P.  4tfa  ed.  683.    (£d.)  a  general  special  imparlance.    The  general  im- 
(u)  That  this  term  signifies  the  leasehold  es-  parlance  is  of  course,  where  the  defendant  is  not 
tate  in  the  premises,  1  Inst.  5  a.  i.  jN)8,  9.  (n)  bound  to  plead  the  same  term,  as  where  the 
:t  BL  Coai.  218.    Lame  ▼.  Lord  Stanhope.    6  T.  process  is  returnable  on  the  last  return  of  the 
R.  3h3^     (£d-)  term,  or  even  before,  if  the  plaintiff  has  neg- 
<  I }  Michmefanas  term  formerly  began  Oct.  lected  to  deliver  or  file   his  declaration  four 
Mich%  and  contained  eight  returns,  Oct.  quind.  days  exclusive  before  the  end  of  the  term,  or 
tre«.  sept.'  mens*  Mich.  eras.  Aniniar*,  eras,  has  neglected  to  declare  before  the  essoign  day 
Octr*,  and  quind'  Martini,  stat  51  H.  3.  Dies  of  the  following  term,  2  Sannd.  1.  (S).    1  Inst. 
Ommmies ;  bnt  it  was  abridged  by  the  16  Car.  iii.  374,  5.  (m);   but  after  availing  himself  of 
1.  c.  6.  to  the  six  last  returns  only,  and  still  this  privilege,  the  defendant  can  only  plead  in 
farther  by  the  24  Geo.  2.  c.  48.  which  reduces  bar  (Gilb.  C.  P.  184.    Bac.  Abr.  Pleas,  C.  1.), 
it  CO  four  returns;  the  morrow  of  AD  Souls ;  and  is  not  allowed  to  plead  in  abatement  (Id.  ib.) 
tiie  morrow  of  St.  Martin;  eight  days  of  St.  or  to  the  jurisdiction  of  the  court  (Id.  ib.),  or 
Martin,  and  fifteen  days  of  bt.  Martin ;  and  it  any  dUatory  plea,  12  Mod.  519.  Sav.  idi.  pi.  204. 
BOW  beinns  ^b  the  morrow  of  All  Souls,  being  2  Bos.  and  P.  384 ;  nor  can  he  claim  conusance 
the  3d  November,  except  it  been  a  Sunday,  and  (Case  qf  UniversUtf  qf  CambrulgerlO  Mod.  125. 
then  on   the  next  day  ;  and  ends  on  the  28th  ISO.    Leaeingby  v.  Smith,  2  Wils.  411),  or  de- 
November  following,  if  not  a  Sunday,  other-  mand  oyer  of  a  deed,  Wymarl^a  ease,  post.  5 
wiw  on  the  29th.  1  Inst.  iii.  354  (o).  355,(4).  Co.  74.;  and  the  defendant  was  not  formeriy 
Com.  S>igm  Tempt.  C  4. 1  lidd's  Prac.  6th  ed.  permitted  to  plead  a  tender  and  touts  temps  prist 
9^    (d>«)  after  a  general  imparlance,  as  it  vras  considered 
(K)  Imparlance,  or  Ueentia  loquendi,  is  when  that,  by  craving  time,  he  admitted  he  was  not 
Ihe  conrt  gires  leave  to  answer  at  another  time  ready,  and  so  falsified  his  plea ;  but  the  law  is 
withont  the  assent  of  the  other  party,  and  is  now  held  to  be  otherwise.  Dyer,  300  a.  pL  37. 
mSd  to  be  nothing  else  but  the  continuance  of  1  Saund.  134.    2  Sannd.  2.  (2)     Freem.  134. 
the  caaae  tifl  a  fimher  day,  Com.  Dig.  Pleader,  If  the  defendant,  being  entitled  to  an  Impar- 
]>.  1.  Bac  Ah.  Pleas,  C. ;  but  the  more  com-  lance,  be  desirous  of  pleading  in  abatement  of 
■ia  signification  of  the  term  is  time  to  plead,  the  bill  or  declaration,  he  must  apply  for  a  spe- 
2  Mod.  62.    t  Saund.  1.  (2).    2  Show.  310.  cial  imparlance,  which  in  the  Exchequer  is 
Buaea,346;  and  it  is  either  genera/ (Bac.  Ab.  granted  of  course  by  the  Master,  and  in  the 
PI—  c.  Uardr.  3S5.    1  Latw.  46.    12  Mod.  Common  Pleas  by  the  Prothonotary,  upon  ap- 
Gilb.  C  P.  Id^  Sll*    ^  Bl-  ^">*  ^I)»  plication  to  him,  within  the  first  four  dajrs  of 
It  wtkwimg  any  exception  to  the  defendant,  the  term  subsequent  to  that  of  the  declaration ; 
I  itahnm  to  a  sabiaqiient  term,  6  Mod.  28.  but  in  the  King's  Bench  it  is  said  to  be  giant- 
VSa.9  flff  ip<da/y which  U  tomethnci  to  able  only  by  leave  of  the  coiirt|Obtainea  bya 
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Part-  h 


Plea,  not 
gttUty. 


Is  me  joined. 
Venire  faciasi 


Pfige,  as  the  said  Edward  Griffin,  by  their  attornies  aforesaidy 
and  the  said  Henry  prayeth  that  the  said  Edward  Griffin  do  an* 
swer  him  in  the  premises,  &c.  And  upon  this,  the  said  Edward 
Griffin,  by  his  aforesaid  attorney,  cometh  and  defendeth  (l)  the 
force  and  injury,  when,  &c.  and  saith,  that  he,  of  the  trespass  and 
ejectment  aforesaid,  is  in  nothing  thereof  guilty :  and  of  this  he 
puts  himself  upon  the  country,  and  the  said  Henry  Page  like- 
wse;  therefore  let  there  be  a  jury  thereof.  And  it  is  commanded 
to  the  sheriffs  of  London,  that  they  make  to  come  here,  from 
the  day  of  St.  Michael  (m),  in  one  month  twelve,  &c.  of  the 
neighbourhood^of  the  parish  of  St  Mary  Woolnoth  (n),  in  the 
wardof  Langbourn  within  the  city  of  London,  whereof  every  one, 
&C.  by  whom,  &c.  and  who  neither,  &c.  to  recognize,  &c.  And 
the  same  day  is  given  to  the  parties  aforesaid  here,  &c.  At  which 
day  came  the  parties  aforesaid,  by  their  attornies  aforesaid,  and 
the  Sheriffs  of  London,  that  is  to  say,  Hugh  Offley  and  Richard 
Saltonstall,  send  here  the  writ  of  Venire  facias^  of  the  jurors 
aforesaid,  with  the  panel  of  the  names  of  the  jurors  to  the  said 
t  *  4  a.  ]  writ  annexed,  ♦and  the  said  jurors  being  called,  did  not  appear ; 
therefore  it  was  commanded  to  the  sheriffs  of  London,  that  they 
distrain  the  jurors  aforesaid,  by  their  lands,  &c.;  so  that,  &c. 
upon  Wednesday  the  6th  of  November  next  to  come,  unless 
Roger  Manwood,  Knt.  chief  baron  of  the  Exchequer  of  the  said 
lady  the  Queen,  upon  Tuesday  the  5th  day  of  November  next 
following,  at  the  Guildhall  of  the  city  of  London,  by  form  of 
the  statute  (o)  thereof  provided,  shall  first  come ;  so  that  an  in- 


Dbtringas. 
13  £.  1.  cap. 
30. « Inst  421, 
4.2S. 


side  bar  rule.  R.  £.  5  Ann.    3  Saund.  e.  (2) 
%  Bl.  Rep.  1094.    In  either  court  the  special 
imparlance  must  be  stated  in  the  plea,  when  it 
Is  entitled  of  the  term  subsequent  to  the  de- 
claration, «  Saund.  2  a.  (2  )  4  T.  R.  520, 1.    6 
T.  R.  369.    7  T.  R.  447.    After  a  special  im- 
parlance, thoagh  the  defendant  may  plead  in 
abatement,  he  it  not  allowed  to  plead  to  tlie 
jurisdiction  of  the  court,  unless  founded  on  a 
peraonal  privilege,  as  that  of  an  attorney,  &c. 
Hard.  365.    Bac.  Abr.  Pleas,  C.  4.    1  Chit. 
Plead.  3d  edit«  424.  A  general  special  imparlance 
can  only  be  obtained  by  an  application  to  the 
court,  on  motion,  within  the  first  four  days  of  the 
next  term ;  aiid  it  is  in  the  discretion  of  the 
court,  governed  by  tiie  particular  circumstances 
of  the  case,  to  grant  it  or  not,  and  they  will  not 
grant  it,  if  the  defendant  has  appeared  to  the 
process  by  attorney,  see  Grant  v.  Lord  Sondes, 
t  Bl.  Rep.  1094-1097 ;  but  when  this  has  been 
obtained,  the  defendant  may  not  only  plead  in 
abatement  of  the  writ,  but  also  personal  privi- 
lege.   1  Lev.  54.   1  Lotw.  46.    12  Mod.    529. 
Oilb.  a  P.  185.  211.    If  the  defendant  plead 
in  abatement  after  a  general  imparlance,  or  to 
the  jurisdiction  i^er  a  special  imparlabce,  the 
plaintiff  may  m  general  either  sign  judgment,  or 
apply  to  the  court  to  set  aside  the  plea,  or  he 
may  demur  to  it,  or  alle£e  the  imparlance  in  his 
replication,  by  way  of  estoppel;   but  if  the 
plaintiff,  instead  of  Uking  any  of  these  advan- 
tages, reply  to  the  special  matter  of  the  plea, 
the  fault  is  aided.    Docret  v.  Jhaseomb^  1  vent. 
236.    %  Saniid,  !•  (2).    1  Tidd's  Prac,  6tb  ed. 


(l)  That  defence  in  pleading,  means  the  de- 
nial of  the  truth,  or  validity  of  the  complaint, 
and  does  not  signify  a  justification,  3  Bl.  Com. 
296.  1  Inst.  127  b.  (1^)  ii.  373.  (13)  As  to  de- 
fence  in  general,  see  Bac.  Abr.  Pleas,  D.  l 
Chit  Plead.  414.  8T.  R.  631.  2  Saund.  209  b. 
3  Bos.  &  P.  9.  (a).    (JEd.) 

(m)  Seen,  (i),  ante,  p.  9. 

(n)  The  venire  facias  is  now  awarded  from 
the  body  of  the  county  in  which  the  can^c  is 
triable,  witiiont  any  regard  to  the  visne,  stat« 
4 and  5  Anne,  c.  16. ;  and  see  the  stats.  *i\  Jam. 
c.  13.  16  and  17  Car.  2.  c.  8.  24,Geo.  2.  c.  18. 
1  P.  Wms.  2^3.  Willes,  597. 1  Wils.  125.  And 
a  similar  practice  is  adopted  in  criminal  causes, 
though  in  strictness  the  ancient  law,  with  re- 
spect to  the  locality  of  trial,  still  continues  in 
force  as  to  crimes.  1  Inst.  125  a.  (2)  iii.  464^ 
(8)^  As  to  the  jury  process,  and  the  history  of 
the  clause  of  Nisi  Prius,  see  2  Tidd's  Prac. 
6th  ed.  830-836.  3  Bl.  Com.  352-354.  (Ed.) 

(o)  Stat.  42  Edw.  3.  c.  11.  Formerly,  the 
clause  of  Nisi  Prius  was  inserted  in  the  vtnirt 
facias,  Stat.  Westm.  2.  13  Edw.  1.  c.  30;  and 
the  trial  used  to  be  had  upon  that  writ  (OUIn 
C.  P.  74.  ^  Salk.  454.  2  Lord  Raym.  1143), 
as  it  still  is  in  the  case  of  a  trial  at  bar.  But 
this  practice  being  found  inconvenient,  princi- 
pally because  the  parties,  not  seeing  the  panel 
beforehand,  could  not  be  prepared  to  make 
their  challenges  (Gilb.  C.  P.  76, 77),  it  was  en- 
acted by  the  42  Edw.  3,  c.  11 ,  that «  no  inquestB, 
except  of  assize  and  gaol  delivery,  shall  be 
taken  by  writ  of  nisi  prius,  or  otherwise,  at  the 
writ  of  any  one;  before  the  names  of  all  thena 
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quiry  thereof  befcMre  the  said  chief  baron,  then  here  distinctly  and 
opeolj  taken,  shall  be  had  here  on  the  aforesaid  Wednesday : 
and  it  is  sfiid  to  the  parties  aforesaid,  that  they  expect  to  be  be- 
fore  the  said  chief  baron,  at  the  Guildhall  aforesaid,  at  the  said 
Toesday,  and  that  they  be  here  the  said  Wednesday,  to  hear 
flieir  judgment  upon  the  verdict  of  the  inquisition  aforesaid,  if, 
&c.    At  which  day  here  came  the  said  parties  by  their  attornies 
aforesaid ;  and  the  said  chief  baron  delivered  here  the  tenor  of 
this  plea,  tc^ether  with  the  writ  of  Distringas,  of  the  jurors  afore- 
said, witli  the  panel  of  the  names  of  the  jurors  to  the  said  writ 
aooexed,  and  to  the  said  tenor  filed,  which  tenor  is  indorsed 
thus:    Afterwards  the  day  and  place  within  contained,  before  Postea, 
Roger  Manwood,  Knt.  chief  baron  of  the  Exchequer,  of  the  lady 
the  Qaeen^  associating  to  him  Walter  Moyle,  Gent,  by  the  form 
of  the  statute  (p),  &c.  came  as  well  the  within  named  Henry 
Page,  as  the  within  written  Edward  Griffin  by  their  attornies 
within  mentioned.     And  the  jurors,  whereof  mention  is  within  Someof  tlie 
made,  being  called,  some  of  tnem,  that  is  to  say,  John  Palmer,  J"^  appear, 
Thomas  James,  Thomas  TUomas,  George  Maunsell,  Thomas 
Bagnill,  and  Robert  Bilborough  appeared,  and  in  jury  aforesaid 
were  sworn ;  and  because  that  the  rest  of  the  jurors  of  that  jury  xales  prayed* 
did  not  appear,  therefore  other  of  the  standers-by,  by  the  she-  i  Ro.  R.  .vs. 
liffii  chosen  at  the  request  of  the  said  Henry  Page,  and  by  the  P®P*»«^' 
command  of  the  said  chief  baron,  were  anew  put,  whose  names 
are  filed  to  the  panel  within  written,  according  to  the  form  of 
the  statute  (q)  in  such  case  made  and  provided;  and  the  jurors 
so  anew  chosen  and  put,  that  is  to  say,  George  Clarke,  John 
Barnes,  George  Ganbie,  Thomas  Staubauke,    William  Sutton, 
and  George  Roberts,  being  called,  likewise  came,  who  being  to- 
gether wiui  the  other  jurors  aforesaid,  first  impanelled,  sworn 
to  say  the  truth  of  the  premises  within  contained,  chosen,  tried,  special  ter- 
and  sworn,  say  (r),  upon  their  oath,  that  the  city  of  London  is  diet 

tkit  sbaU  paji  in  the  inquests,  shall  be  returned  other  jurors  to  try  the  cause;  who  are  liable, 

b  the  ooan.**    In  consequence  of  which  sta-  however,  to  the  same  challenges  as  the  princi- 

tite,  tlie  clause  of  nisi  prins  cOold  no  longer  be  pal  jurors.    Before  the  3  Geo.  2.  c.  25.  twenty- 

iaserted  in  the  venire  faciat;  and  it  was  there-  four  jurors  were  returned  for  the  trial  of  each 

five  taken  out  of  that  writ,  and  placed  in  separate  cause  in  the  manner  of  24  special  jury- 

the  distringas  (or  kabeoM  corpora  in  the  Common  men  at  present ;  and  by  stat.  7  and  8  W.  3. 

Plest,  Gilb.  C.  P.  83),  as  the  practice  still  c  32.  it  was  enacted,  that  tfie  talesmen  should 

(Ed.)  be  selected  from  those  who  had  been  summoned 


(p>  Stat.  12  Edw.  2.  c.3.  See  3  Bl.  Com.  60.  on  other  panels.    But  since  the  practice  was 

1  IImL  ill.  531.  (f).    (Ed.)  introduced  by  the  3  Geo.  2.  c.  25.  of  impannel- 

(Q)  8tat.  35  H.  8.  c.6.    At  common  law,  if  ling  not  less  than  forty-ei^ht,  nor  more  than 

ainficieDt  number  of  jurymen  did  not  appear  seventy-two,  for  the  trial  ofall  common  causes, 

at  the  trial,  or  so  many  of  them  were  challenged  the  provisions  of  the  statutes  respecting  a  tales, 

md  set  aaicte,  as  that  the  remainder  would  not  are  now  confined,  in  a  great  measure,  to  special 

■ake  «p  m  liill  jury*  there  issued  a  writ  to  the  juries.    A  tales  may  be  prayed  in  cases  of  mis- 

iberiff  of  wadeciaij  tfeeeai,  or  octo  taUe,  accord-  demeanor  tried  at  Nisi  Prius,  in  the  same  man- 

iif  t*  the  deficiency,  in  order  to  complete  the  ner  as  in  civil  actions.  3  St.  Tr.  57.    But  it  is 

jiry  (Giib.  C.  P.  73),  as  is  still  necessary  if  the  onlv  sranted  where  the  number  of  jurymen  is 

JBfj  Bake  default  in  trials  at  bar.    3  T.  R.  deficient,  and  not  where  there  is  a  total  de- 

4»,  8.  462.  S  Tidd's  Prac  807.    But  by  tha  fault   Post.  10.  Co.  104.    1  Inst,  iii:  486  (h). 

S5  U.  8.  c.  6.  and  other  subsequent  sta-  And  it  can  only  be  at  the  request  of  one  of  the 


,  m.  4  and  5  Ph.  and  M.c.  7.  14  Eliz.     parties;  and  therefore  the  plaintiff  may  avoid 

c  9.  7  aad  8  W.  5.  c.  32,  &c.  the  judge  at  the     a  nonsuit,  by  refusing  to  pray  a  tales.   Jenkint 


,  or  luai  pHas,  is  empowered,  on  the    v.  Purcely  1  Stra.  707.    (Ed.) 

ijBiit  ■litwi  of  cittBcr  party,  to  award  a  itdf  de        (r)  By  the  ancient  law,  on  a  general  veN 


. of  sach  persons  present    in     diet,  if  ndse,  the  jury  were  liable  to  be  attaint- 

mmt,t9rm  dalj  ^Mttfiea  to  be  Joined  to  the    ed,  Gilb,C.P«7iy  bat  in  order  to  relieTe  them 


FteL 

jm  jucAuuicacx.  muz  :^ac  ilL  iaucb  bdc  tBimngntg  witfaiii  die  said 
<n^  JC3L.  Mo£  irtMXL  se  ^idk  -viieesflC  lut  Tummiy  (if  maa  !&  hoc  to 
;de  mMVCOFfv  vsrz  ieramsut  ^  joic  ifffousaduiaie  by  oeacanueat 

hf  wOL.  ai.  ^auifg;  MDL  ^aac  j^mg  adscs  ii«t  ±nut  mdun  wrrmpn,  wben 

a: »  <ngy«HiHf!  3ik  aupMs  joic  cVtrnnrnc  ixi'  be  di]ii&  cbiit  one 
ICvtai  BffiP'tS)  EocL  vvft  iBiHC  4]f  :^  nnwffnmgt  vit^ih  blcii- 
iJMniitft  via  Otf;  jgyagafflnniry^  jmnnipH:  jih^  d^ing^  iil  hu  <Ir» 
iHsu  jft  «^  ittc  Ma£  aoc  xut  uul  l£irda  Ba«p»  hud  iasae  of 
j[  *  4  &i.  J  hm  tfj&f  'jaanoLJf  ^tf^aaei*  *  «u:  Taitmiw  Bawea^  and  ckit  the 
mai  TflazuK  iaifi  awut  a  aiift  ^mcx,  jevfiiibr  hegoc&siiy  Martin 
lfawr>»j  and  lu  mam  uamKd  Tlumuu  Buwea^  \f,A,  and  one 
Ctxm^  Biiwnu;  and  Jta^sae  loruniwr  apmL  cbeic  oadi  afbre- 
flud,  tiflC  tfteaivooDd  3fjraL  Bttwoh,  Encbefiace  t&cCBiem 

lTjk»«f]lift     «Uc&^  ice.  ttoa  k  3*  iflv-,  ffttt  Sc&i  ^v  4C  Joi^  u  of  the 

^     ^^P>  ^  t^  fliw  ftiw  1^  ^ecai^  node  &»  nrtRwiwc  aad  last 

T',  aad  br  aar  jBaiie<amaBpc«c&«r  tbmgv  wiDed 

indk  dLe  animMiiniiij  '■wwgir  at&sr  tiiuig9»  lor  lEe 
of  die  life  of  die  Md  Tk»>k  mdboac  ancnclunait  of 


siMMiId  re- 

of  the  ioki  Thomas 

lo  hold  to  die  said  lIsCByseo  of  the  afbre- 

of  his  bodf  WvIbBt  hqpiCten : 

and  fior  dffeoh  of  sach  iaac^  Aot  ihts  die  ■Liiioiai  afivesaid, 

widi  the  mpfmnemaa€K%f  bmi^^h  other  thii^gs  shoohi  wholly  re- 

to  tk  aad  Tkanas  Boves  secitod  son  of  the  aid  Thomas 

aod  heir  of  the  said  Matda  Bowes  Km.  and  the  heirs 

^     ■naleofhiahodyhwfidh'hegmKa:  aodfbrdc&ahof  such  issa^ 

"^  thif  ffim  ihf  mi  mii^i  ■lioi  ioiil,  oilh  ihr  nipnftrnmrrr.  nmnnjrrt 

vhoUj  iciaaiB  to  the  said  Geoige  Bowes, 


py  »..  .....^  w,»,«^  2.  (15    cf  frtt.  ^vf,  it  iifi,  the  csvt  wQI  allow  ao 

U}t.».  u±l  tiifiuJ  ihejpy,  w>m    ^oteeH  «r  a  bhv  crrar  §■  fiM»,  1  Chit.  C. 
lbKYha^aa)r4Mhta»totheantRr«niv,t*    L.  6%5^  «.  5  Ifcarr.  fiMLl.  l  Lnch,  :»5.  1  Stra. 


iiwi  a  ifwhl  t>ef)fcty  ttaif  the  ^icti,  wmk  le-    51.^.  •  Sen.  S^i.    i  DmcL  573.  a.  Hawk.  b. !(. 
itiwfk^ Ike  hm  arMbif  tkmam  tm  the  <■!■■■■    r.  -P.  il  9^  cr  vhnr  Uk  akciattoa  is  merely 


^n^emmV  3ftLCmm.3779%,    AtpccialTer-    !■  falB  ihi    ■■iJTi  it  ifrafiTia  ?f  iTit  jtiti\  1 


«ft  MH|r  l^jiH^Oi  ia  all  rsM*,  viMhcr  cnra  ar    Chit.  C.  I^  tf^tcL    ^Ea.) 

erhwiati,  11att.ff7  a.iii.491.  Port.  9Co.l*.        ^s>  ThatiheiaiuwilaatCT  ^flmUkeDO- 

k  «3«   1  Brtlifr.  g7«   Hawlu  h.  t.  c.  47.  k  3.    tice  mi  the  caatcMt  of  Laadea.  e&cept  where 


Bae.  4lv«  l^erliety  a.  SHale,S9S.  4  BL  Cob.    ther  have  beca  ccttsied  hr  the  recorder,  to 
9&i0  1  CMt«  C«  L.  6lf  ^  aad  aa  a  apedal  ianw,    cither  of  the  cants  afieeaid,  aad  therefore  in 


M»  wiM  m  Whara  Hit:  imme  is  feacraL  i  iart.    other  caaes,  ther  aaast  he  staled  specially  in 
f>$  K  Ht  4M«    la  AaAar  a  special  Tcrdict,    pleadn^,  see  sba.  187,  1187.    DoagL  SG$^ 


aa  fmr0t,i4Bt  fmm  of  wvrAi  is  aeeesaarj;  hat    S87,  380.  Aadr.  3M.   1  BL  Coau  76.  1  Chit. 


Itliaa0aey»lnd«^  lhat/'asaalhiBK istoheia.  PLsss.  As «a  derisca  hy castaoB,  see  l  last. 
UnML  4  T,  B.  *l^,>  fh«  jary  arast  liad  the  6S6,  €¥K  ««•  \» »-  »5  (lOX  Vin.  Abr.  De- 
Ihelf  amMM4t«f,  «a4 aot  aMrefy  the erideace    ▼iseE.Et.F. 


•*faft«^  iAftme  them,  t  hi.  Rayai.  1561,  «.  (t)  Br  the  S9  Cha.  1.  c.  3.  s.  5.  against 

f^#.  M^,  ^«  11^5. 1  Vib.  4lk«  1  East,  j  IK    If,  fraads,  tibe  saaie  sakanities  of  writing,  sign- 

mw0rft^,  flm  t^rrdi^it  hti  d«fectire  ta  this,  or  ing,  aad  attestatiea,  are  neresnry  to  a  devise 

Mipy  'yfh^t  aarfkalar^  fh«  enwrt  will  aneod  it,  if  bv  costoai^as  tooae  aader  the  statntes  of  wills, 

pm^hUi.  hf  fM  a»t^#  of  eoaiMel,  or  by  an  affi-  i  Iwt,  ni  b.  C4X  ii.  64 J  (,5X     But  in  pleading 

mrtft  mmmt  was  pr^nrM  at  the  trial,  S  Tidd*s  a  win,  H  is  saflkteat  to  state  that  the  testator 

Wf9t.  im,  91^1   m  pMe  wm  award  a  cvatre  dnW 


Wf9f,  7^.  91^'.    m  PAm  wUI  award  a  temrt    dnW  made  and  pabiished  his  last  will  and  testa- 
ff  JM««f  tLd.  BayM*  f.^f,  I.VM.    t  8tr. 887.    nient  in  writiBf,  withoat  awntianlBg  the  so* 

'      ' -    -  -        ...  -       -^j^^      _ 

(Eft) 


lfli«  I   Kait.  111.     Aad  hi  rrfoninal  cases,    kwnties.     Ikrts  t.  Jtews,  Vcm.  and  SctlTt 
OMghafif^taMNftbtaMsdediBBauteii   4Sf7.   (Ea.) 
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third  son  of  the  said  Thomas  Bowes^  son  and  heir  of  the  said  ^^^^^^*  ^^ 
Martin  Bowes,  Knt.  and  the  heirs  male  of  his  body  lawfully  be-  mauScwover 
gotten ;  and  for  default  of  such  issue,  that  then  the  messuage 
aforesaidy  with  the  appurtenances,  amongst  other  things,  shomd 
▼holly  remain  to  the  heirs  male  of  the  body  of  the  said  Thomas 
Bowes,  son  and  heir  apparent  of  the  said  Martin  Bowes,  Knt. 
iawfiilly  begotten ;  and  for  default  of  such  issue,  that  then  the 
messuage  aforesaid,  with  theappurtenances,  amongst  other  things, 
diould  wholly  remain  to  one  Martin  Bowes,  son  and  heir  appa* 
rent  of  one  Martin  Bowes,  of  Jenkins,  in  the  parish  of  Barking, 
in  the  county  of  Essex,  Esq.  and  the  heirs  male  of  his  body  law- 
iaUy  to  be  begotten ;  and  for  default  of  such  issue,  that  the  mes- 
vuge  aforesaid,  with  the  appurtenances,  amongst  other  things, 
should  wholly  remain  to  the  heirs  male  of  the  body  of  the  said 
Mirtin  Bowes,  of  Jenkins,  lawfiilly  begotten ;  and  for  default  of 
such  israe,  that  then  the  messuage  aforesaid,  with  the  appurte- 
BBDces,  amongst  other  things,  should  wholly  remain  to  one  Wil* 
Em  Bowes,  son  of  the  aforesaid  Martin  Bowes,  Knt.  and  the 
heirs  male  of  bis  body  lawfully  begotten ;  and  for  default  of  such 
isQe,   that  then  the  said  messuage,  with  the  appurtenances, 
iflKmgst  other  things,  should  wholly  remafn  to  the  right  heirs  of 
the  said  Greor^  Bowes  for  ever.      And  the  aforesaid  Martin  Sir  Martin, 
Bowes,  Knt.  of  the  messuage  aforesaid,  with  the  appurtenances,  ^*pp*^*2?^» 
amongst  other  things  in  his  demesne  as  of  fee,  in  form  aforesaid        "*    ^ 
being  seised,  afterwards  and  before  the  time  in  which,  &c.  that 
is  to  say,  the  1st  day  of  October,  in  the  8th  year  of  the  reign  of 
the  said  lady  the  now  Qaeen,  •  died  seised  of  the  messuage  afore-  [  *  ^  &'  ] 
rith  the  appurtenances,  amongst  other  things,  in  form  afore- 
atfter  whose  deadi  the  said Tnomas  Bowes,  son  and  heir  of  J^^^mu®*® 
die  said  Martin  Bowes,  Knt.  into  the  messuage  aforesaid,  with  uie  father  en- 
die  apportenances,  did  enter,  and  was  thereof,  amongst  other  tered,  and  was 
things, -seised  in  his  demesne  as  of  freehold,  for  the  term  of  his  J^^^^^j^  ^ 
life,  without  fanpeachment  of  waste,  according  to  the  form  and  ' 

efect  of  the  testament  aforesaid,  with  the  remainder  thereof  in 
ibnn  aforesaid  expecting :  and  the  said  Thomas  Bowes  so  being 
thereof  seised,  before  the  time  in  which,  &c.  that  is  to  say,  the 
19di  day  of  December  in  the  14th  year  of  the  reign  of  the  said  an«H?th  Dec. 
Iidy  the  now  Queen,  by  a  certain  indenture  made  between  the  deed'lndentcd 
ftid  Thomas  Bowes  of  the  one  part,  and  one  William  Pelham,  and  inroUed, 
Etq.  of  the  other  part,  bearing  date  the  same  day  and  year,  and  ^f^^  *"^ 
in  the  coort  of  Chancenr  of  the  said  lady  the  now  Queen  at  West-  m\aeB  to  \Vii. 
minster  in  the  county  of  Middlesex,  then  being,  within  six  months  )uun  Pelham 
then  next  following,  in  due  manner  of  record  inroUed,  accord-  ^  ^^' 
ing  to  the  form  of  the  statute  (u)  in  such  case  made  and  provided; 

(d)  Stat.  f7  H.  8.  c.  16.     A  bargain  and     S7  H.  8.  c.  16.,  that  a  bargain  and  sale  should 
is  a  species  of  conTeyance  operat-    not  enure  to  pass  a  freehold,  unless  the  same  be 


^  Oder  the  statote  of  uses,  S7  H.  8.  c.  10.  Is     made  by  deed  indented  (see  S  Leon.  16,  17), 
a  ical  oostnMTt,  whereby  a  person  conveys  his     and  inroUed  in  parchment  (9  Inst.  673.  Dyer, 


to  aaotber,  for  aome  pecuniary  conside-  St 8),  within  six  lunar  months  (2  Inst.  674. 

;  in  cooseqaence  of  which  the  bargainor  Shep.  Touch.  233,)  from  the  date  (Gkufimgtom 

mt  seised  to  tlie  use  of  the  bargainee,  and  ▼.  Kcuoh'iu,  S  East,  31,  if  the  deed  have  a  date, 

the  statatetraoafen  the  possession  and  legal  or  if  not,  then  from  the  delivery,  Ibid.  Hob. 

Mite  to  the  me.  This  being  a  conveyance  of  a  140),  in  one  of  the  courts  of  record  at  West« 

pRvttt  satare,  it  was  enacted  by  the  statute  minster,  or  with  the  cuttoi  rotuhrum  of  the 


14  lUAlKSe^  or  HLSAX':}  CASK.  Kot  L 

ene  pert  wiieneo^  sealed  widk  die  seal  of  die  SBufThonns  Bowes, 
to  the  joTors  a&resaid  was  shewed  in  evidence,  tibr  and  in  coeh 
sideradoo  ot'  a  certain  sam  of  money  to  the  said  Thomasy  by  die 
a&resoid  Wtlliam  PeOianv  Esq.  faefian^iand  fmidy.  bargained, 
and  sold  to  the  said  WiQam  Peihan^  the  airwaage  afiiresoid, 
with  the  appcrtenatnces^  amcngat  otho^  thingiy  to  h«re  to  him 
and  his  heirs  and  as^pis  ferever ;  the  tenor  of  whiefa.  indenture 
foUoweth  in  these  words  (t)  : 
The  deeti  let         *^  This  indenture  made  the  nineteenth  dajof  Dteanfaer,  157I9 
•*•****         and  in  dte  fborteeitth  year  of  the  retgnof  oarsovereifiraladTEii- 
zabech,  fay  the  grace  of  God  Qtieen  of  Ecji^bndy  Fcance,  and 
Ireland,  defender  of  tiie  £utfa,  &c.  between  Thomnci  Bowe%  Esq. 
son  and  heir  of  sir  >Iartin  Bowes,  KnL.  late  dcoea  and  alder- 
man of  the  city  of  London,  deceased,  on  the  one  part,  and 
William  Pelham,  of  London,  Esq.  and  tiieBtenanf-gencral  of  the 
Qoeen's  nuye^y^s  ordinance,  on  the  other  part,  witnessetk  that 
the  said  ThDmas  Bowes,  fior  and  in  coosidenuiaK  of  ihe  sam  of 
one  thoosand  pounds  of  good  and  lawfbl  mooer  cfTjo^aaad  un- 
to him  the  said  Thomas  Bowes,  by  the  same  WlUian  Pelham, 
at  and  Jbefore  the  ensealing  of  these  presents  weii  aad  truly  con- 
tented and  paid,  whereof  and  wherewith  the  said  Thasias  Bowes 
acknowledged  himself  fully  contented,  satisfird  mad  paid,  and 
thereof  and  of  erery  part  and  pared  thereof^  doth  fay  these  pre- 
sents dearly  acquit,  exonerate,  and  discharge  the  said  William 
Pelham,  his  heirs,  executors,  administrators  and  ass^gn^  and 
erery  of  them  for  erer  by  these  presents,  hath  bargained,  soldy 
([  *  5  b.  1  giren  and  granted,  and  l^  these  presents,  •  doth  fiuly  and  abso- 
Intdy  bargain,  sdl,  gire,  and  grant  imto  the  said  William  Pd* 
ham,  his  heirs  and  assigns  for  erer,  all  those  eight  messuages  or 
tenements,  with  the  appurtenances,  situate  lpo&  ^^  ^^^^MMg  in  die 
parish  of  St.  Mary  Woolnoth  within  thedtyof  Londao,now  or 
late  in  the  sereral  tenures  or  occupations  of  Frands  Bernard^ 
cook,  Tbcmias  Atkinson,  scrirener,  John  Allen,  Thomas  Gilesi 
haberdasher,  John  Hea^  scTirener,  Thomas  Ridiiu^  doth- 
worker,  dtizensof  London,  Ellen  Witten  and  FJiiaheth  fimeister 
of  London,  widows,  or  thdr  sereral  assigns,  together  with  all  and 
singular  diops,  cdlars,  scdlen,  yards,  badtsiiks,  rM  ground% 
easements,  ways,  profits,  commodities,  and  af^purteoances  to  the 
same  tenements,  or  any  of  them  belonging  or  appertainini^  or  at 


connty  where  the  Undi  lie.  1  Intt  iL  578.  (mX  flnde.  lUe  i#.  Hmmm  ▼.  ITetantn,  3  Bm. 

asd  see  Kimgt  <«  M  ^  Rutn  mid  Hhen  ▼.  and  A«  149.    As  to  tkU  spedcsef  eeavejmM^ 

liopptr,  S  PrI.  Exch.  Rep.  495.     In  pleading  in  s^oeraly  eee  WiiiMin't  caee»  pert,  t  Co.  15. 

a  bargtln  md  »«le.  It  U  neceMHinr  to  ihew  in  p.  35X.  n.  Sbep-Toadh.  c  10.  sSmid.  t31.(S> 

what  court  It  was  Inrolled.   See  WttrUf  ▼.  Pmr-  l  Inst.  iL  5T8.(n).    (Ed.) 

/ry,  (Iro.  Jac.  291.  8.  C.  Yelv.  213,  where  it  (v)  Deeda,  or  wilfe,  are  to  be  fboMl  ta  A«e 

wa«  10  adjudged  on  motion  in  arrest  of  jodg-  verhm,  where  the  ^nertion  antetially  depends 

metitt  on  the  ground  that  U  ought  to  appear,  in  upon  their  coottraction;  fa«t  where  ther  merely 

order  that  the  court  may  judge  whether  the  senre  for  derivation  of  title,  they  on^  to  be 

d««fd   )m  duly  Inrolled,   and  that  the   party  stated'  shortly,  according  to  the  sabctance  of 

against  whom  It  li  pleaded,  may  know  in  what  the  instnunent,  t  Tidd's  Pme.  919^  If  the 

phMfK  to  ii^arrh  for  it;  and  the  wordi  iuxta  Jury  find  the  contorts  of  a  deed,  and  allerwardi 

/mmtm  tiniuti  will  not  help  it.    See  also  Took  the  deed  ta  kttc  verbm^  fSbt  cant  will  jndge  on 

¥,  <iiuMtnHk,  1  Haund.  251  a.  (S).   Jefferton  v.  the  deed  itself,  and  not  on  tiw  collection  of  the 

Mmlmt^  f  ^oml.  12  b.  (20).     And  the  court  jury.     Rmpe  ▼.  Uwduitim^  Tnngb.  T7.  Cro. 

m\^  not,  irtim  after  a  long  and  undisturbed  en-  Kllx.  515.     S  Sannd.  97  c.  (9).     Omb.  Pig* 

i^mtmf  prirsunMi  that  au  inrolmeot  has  been  Pleader,  s.  3S.    (Eo.) 
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any  time  had,  taken,  reputed,  known,  used,  or  occupied,  as  party 
parcel,  or  member  of  them,  or  any  of  them,  with  the  advowson 
or  patronage,   and  gift  of  the  beneifice  of  the  said  parish  church 
of  St.  Mary  Woobioth,  together  with  all'the  right,  title,  interest, 
ckimand  demand,  and  reversions,  with  rents  reserved,*  which  the 
aid  Thomas  Bowes,  hath,  or  of  right  ought  to  have,  of,  in,  or  to 
tlie  same  eight  messuages,  and  other  the  premises,  or  any  part  or 
pircel  of  them,  or  any  of  them :  and  also  the  said  Thomas  Bowes, 
br  the  consideration  aforesaid,  hath  bargained  and  sold,  given 
and  granted,  and  by  these  presents  doth  fully  and  absolutely  bar- 
ffiin  and  sell,  give,  and  grant  unto  the  said  William  Pelham,  his 
heirs  and  assigns  for  ever,  as  well  the  several  counterpains  of  the 
indentures  of  leases  made,  demised,  and  granted  of  the  aforesaid 
tereral  messuages  or  tenements,  as  also  sll  and  every  the  deeds, 
evidences,  charters,  court-rolls,  rentals,  escrips,  muniments,  and 
wiitingB,  touching  or  in  any  wise  concerning  the  premises,  or  any 
pirt  or  parcel  thereof:  all  which  said  several  counterpains  of  the 
■id  several  indentures  of  lease,  and  the  said  deeds,  evidences, 
onrt-rolls,  charters  and  muniments  before  mentioned  to  be  bar- 
guned  and  sold,  or  as  many  thereof  as  be  in  the  hands,  custody, 
or  possession  of  the  said  Thomas  Bowes,  or  of  any  other  to  his 
Bie:  the  said  Thomas  Bowes  doth  covenant,  grant,  and  agree 
br  hioisel^  his  heirs,  executors,  administrators,  or  assigns,  and 
every  of  them,  to  and  with  the  said  William  Pelham,  his  execu- 
tors, adminbtrators  and  assigns,  and  every  of  them  by  these  pre- 
MDts,  to  deliver,  or  cause  to  be  delivered  to  the  said  William 
Pdham,  his  heirs,  executors,  administrators,  or  assies,  ^  at  or    [  *  6  a*  ] 
before  the  feast  of  the  Nativity  of  St  John  the  Baptist  next  en- 
saii^  after  the  date  of  this  indenture,  together  with  the  true. co- 
pies of  all  such  other  deeds,  evidences,  charters,  court-rolls,  rentals, 
nmnimeDts,  and  writings,  as  concern  the  said  mentioned  pre- 
mises, and  other  lands,  tenements,  and  hereditaments,  not  bar- 
giiiied  by  these  presents  (w).    To  have  and  to  hold  all  and  sin- 
pdar  the  aforesaid  eight  messuages,  and  other  the  premises,  with 
die  apportenances,  and  every  part  and  parcel  thereof,  by  these 
poents  bargained  and  sold,  unto  the  said  William  Pelham,  his 
Btin  and  assigns  for  6ver,  ^to  the  only  proper  use  and  behoof  of 
the  said  William  Pelham,  his  heirs  and  assigns  for  ever.     And 
farther,  the  said  Thomas  Bowes  doth  by  these  presents,  cove- 
Asot  (x)  and  grant  for  him,  his  heirs  and  executors,  to  and  with 
the  said  William  Pelham,  his  heirs,  executors  (y),  administra^ 
ton  and  assigns,  by  these  presents,  that  all  and  singular  the  said 
eight  meMoages,  and  other  the  premises,  with  their  appurtenances. 


(w)  ffee  mnte,  p.  2.  n.  (c). 
(x)  !■  nodeni  cooTevances,  the  coTenants 
fcr  title  Are,  lit.  That  the  vendor  U  seised  in 
fre ;  fdlj.  That  he  has  power  to  convey ;  3dty, 
Far  ^aaet  eojoyioeDt  by  the  purchaser  his  heirs 
;  4thlyy  That  the  lands  are  free 
;  and  lastly,  For  further 
As  to  the  constmction  of  these 
Its,  wiuch  are  real,  and  pass  to  all  the 
of  tiie  famd,  see  1  Inst  ii.  336— S29 
1«  3^  and  the  books  there  cited.  (£o.) 
<T>  The  eorenaDtt  for  title,  in  conveyances 


of  estates  of  inheritance,  are  now  usually  made 
with  *<  the  heirs  and  assigns**  of  the  purchaser, 
without  naming  '*  executors  and  administra- 
tors ;"  for  the  only  case  in  which  the  latter  are 
entitled  to  an  action  under  these  covenants,  is 
where  the  grantee  himself  is  evicted,  and  there 
it  is  held  t£it  the  damages  belong  to  the  exe- 
cutors, though  not  named  in  the  eovenant. 
Lucy  v.  Levimgton,  t  Lev.  26.  and  see  1  Vent. 
175.  S  Leon.  26.  1  Bart.  Prec.  174.  (34) 
(Ed.) 
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Bowes,  and  all  and  every  other  person  and  persons^  and  their 
beir^  having,  or  lawfully  claiming,  any  lawful  estate  or  interest, 
o(  or  in  the  premises,  or  any  part  or  parcel  thereof,  shall  and  will 
il  the  costs  and  charges  in  th^  law  of  the  same  William  Pelham, 
Us  heirs  or  assigns,  at  all  and  every  time  and  times  hereafter, 
doring  the  term  of  four  years  next  ensuing  tlie  date  hereof,  at  the 
leiscMiable  request  of  the  said  William  Pelham,  his  heirs  or  as- 
signs, do,  cause,  procure,  and  suffer  to  be  done,  all  and  every 
foch  reasonable  and  further  act  and  act^  thing  and  things,  de- 
vice snd  devices,  assurance  and  assurances  whatsoever,  for  the 
fimher  and  better  assurance  and  sure  making,  an^  for  tlie  clem* 
tad  absolute  ha^ng  and  enjoying  of  all  and  singular  the  afore- 
■id  premises^  with  their  appurtenances,  and  every  part  and  par- 
ed Uiereo^  to  be  enjoy^,  conveyed,  and  assured  to  the  said 
Williain  Pdbaniy  his  heirs  and  assigns,  be  it  by  fine,  feoffment, 
recovery,  deed  or  deeds  inroUed,  inrolment  of  these  presents,  re- 
eofeiy  with  single  or  double   vouchers,  and  with  warranty, 
igmist  all  men,  or  without  warranty,  or  otherwise,  as  shall 
be  reasonably  devised,  or  advised  by  the  said  William  Pel- 
IiiBi,  or  by  the  counsel  learned  in  the  laws  of  this  realm  of 
the  said    William    Pelham,   his  heirs   or  assigns.     And  that 
die  said  eight  messuages,  and  other  the  premises  by  these  pre- 
sents bargained  and  sold,  now  are  of  the  clear  *  yearly  value  of  [  *  7  a.  ] 
Bxty-ieven  pounds,  thirteen  shillings,  and  eight  pence,  of  lawful 
iioney  of  England,  over  and  above  all  charges  and  reprises :  and    p  Atk.  545.] 
ifter  the  feast  of  St  Michael  the  Archangel,  which  shall  be  in 
the  year  of  our  lord  God  one  thousand,  five  hundred,  eighty  and 
eight,  of  the  clear  yearly  value  of  seventy  and  one  pounds,  thir- 
teen shillings,  and  four  pence,  of  lawful  money  of  England,  over 
■id  above  all  charges  and  reprises*     In  witness  whereof  the 
pirties  aforesaid*    to  these  indentures  sunderly  have  set  their 
ieil8(A  1).     Given  the  day  and  year  first  above  written/' 

Memorandum,  that  afterwards,  that  is  to  say,  the  2 1st  day  of  Inrolment  of 
December  in  the  year  abovesaid,  came  the  aforesaid  Thomas  ^?  aaid  bar- 
Boves  before  the  said  lady  the  Queen  in  her  Chancery  at  West-  «**°  *"**  "**^' 
BioBter,  in  his  proper  person,  and  did  acknowledge  there  the  in- 
dentare  afiaresaid,  and  all  and  singular  in  the  same  contained 
and  qiecified  in  the  form  above  written.  By  colour  of  which  bar-  by  virtue 
|iin  and  sale  and  inrolment  aforesaid,  as  also  by  force  of  a  cer-  ^/'^'^  g^f  "te 
tain  act  for  transferring  uses  into  possession  (b  1)  (made  and  pro-  of  uses,  said 

(a1)  Tlie  statote  of  inrolinents,  S7  H.  8.  e.  shtll  be  assigned,  granted^  or  surrendered,  un- 

M.  eipmaly  reaoiret  that  a  bargain  and  sale  of  less  by  deed  or  note  in  writing,  signed  as  afore- 

fifiMiii  iBonla  be  sealed.    Sealing  and  deli-  said,  or  by  act  and  operation  of  law.    So,  in 

»iitial  to  a  deed,  and  since  the  sta-  the  execution  of  a  deed  under  a  power,  if  sign- 

_  Ja,  S9  Car.  2.  c  3.,  signing  also  is  In  ing  is  required,  it  cannot  be  duipensed  with, 

necesnry ;   for  this  sUtute  enacts,  Birde  v.  Stride^  Bridg.  21. ;  and  where  the  in* 

aes,  estates,  interests  of  freehold,  or  strument  is  to  be  signed  and  sealed,  both  signa- 

years,  or  any  uncertain  interest  in  or  ture  and    sealing  are  necessary,    Wrighi  v. 

eal  ef  Inda  or  tenements,  not  put  in  writing  Wak^ord,  17  Yes.  469.    And  it  seems  also, 

aed  by  the  parties  makhig  them,  or  their  that  in  wills  of  lands  (which  the  statute  requires 

anthoriaed   by  writing,  shall  hare  no  to  be  in  writing  and-  signed  by  the  testator), 

cflect  than  as  estates  at  wiU ;  except  sealing  is  not  equivalent  to  signing.    Sec  Mori- 

exceeding  three  years  from  the  mak-  son  v.  IWaour,  18  Yes.  175.  Sugd.  Pow.  2d  edit. 


im  hereof,  whereupon  the  rent  resenred  shall  206.  (O.    (Ed.) 
W  twMUrdb  at  lesat  of  the  fidl  improved  value       (si)  The  bargain  and  sale  first  vests  the  use 

if  te  fUag  ilfiiirrt :  ttd  no  such  estates  or  in  the  bargainee,  and  then  the  possession  is 

■Mmaii  iilsfcsl%  not  being  copyhold^  See.  drawn  to  the  ate  by  the  statute  27  H.  8.  c.  10. 

▼OUI.  C 
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rillw"  ^^''d  ^'^^  '^^  *^  parliament  of  the  lord  Henry  the  8th,  late  King  of 
of  thep're^"^  England,  held  at  Westminster  in  the  county  of  Middlesex^  the 
mi8€s.  4th  day  of  February  in  the  27th  year  of  his  reign),  the  said  Wil* 

^^  ^'L^*  ^*  ^'  liani  Pelham  was  seised  of  the  messuage  aforesaid,  with  the  ap* 
Inst.  671.  purtenances,  amongst  other  things,  in  which  &c.,  as  the  law  re* 
W.  p.  after-  quireth  :  and  the  said  William  oeing  so  thereof  seised,  before 
wards  suffered  ^^  time  in  which,  &c.  a  certain  recovery  (cl)  was  bad  in  the 
the  bastings  court  of  hustings  (d  1),  of  pleas  of  lands,  holden  in  the  Guild* 
court  of  the  hall,  London,  before  the  mayor  and  sheriffs  of  tlie  same  city,  ac* 
don  *^      °"      cording  to  the  custom  of  the  said  city,  by  Nicholas  Parker  and 

Simon  Patrick,  demandants,  against  the  said  William  Pelham^ 
then  tenant  of  the  said  messuage,  with  the  appurtenances,  amongst 
other  things,  in  which,  &c.  in  and  upon  a  writ  of  the  lady  tne 
Queen  of  right  patent  by  the  aforesaid  Nicholas  and  Simon  sued 
out  of  the  court  of  Chancery  of  the  said  lady  the  Queen,  and  in 
the  said  court  of  hustings,  and  according  to  the  custom  of  the 
city  aforesaid  prosecuted.  The  tenor  of  which  writ,  and  the  re* 
turn  and  the  proceedings  thereof^  as  also  of  the  recovery  afore* 
said,  with  all  things  touching  the  same,  follow  in  these  words ; 
The  recovery,  ss.  Pleas  of  lands,  nolden  in  the  hustings  in  the  Guildhall,  Lon- 
don, on  Monday  next  before  the  feast  of  St.  Perpetua  and  Felici- 
tas,  in  the  14th  year  of  our  lady  Elizabeth,  by  the  grace  of  God, 
of  England,  France  and  Ireland,  Queen,  defender  of  the  £EUth. 
[  *  7  b.  ]  ^  At  this  hustings,  came  here,  in  their  proper  persons,  NichohM 
Parker  and  Simon  Patrick,  and  brought  here  in  court  a  writ  of 
the  lady  the  Queen  of  right  patent,  to  the  mayor  and  sherifi  of 
London,  directed  in  these  words :  ss.  Elizabedi,  by  the  grace  of 
God,  of  England,  France  and  Ireland,  Queen,  defender  of  the 
faith,  &c.  to  the  mayor  and  sheriffs  of  London  greeting,  we  com^ 
mand  you,  that  full  right  you  do  to  Nicholas  Parker  and  Simcm 
Patrick,  of  eight  messuages,  with  the  appurtenances,  in  London, 
which  they  claim  to  hold  of  us  by  the  free  service  of  one  penny 
by  the  year,  for  all  service,  which  William  Pelham,  Esq.  de- 
forced them,  that  no  more  clamor  thereof  we  hear  for  defect  of 
right.  Witness  ourself  at  Westminster,  the  last  day  of  Febn»- 
ary  in  the  i4th  year  of  our  reign.  And  they  found  pledges  to 
prosecute  the  said  writ,  that  is  to  say,  John  Doe  and 


I 

which  enacts,  ^  that  when  any  person  shall  be  don,  2  Inst.  323.  4  Inst.  247.)  deeds  may  be  fah  i 

seised  of  any  lands  to  the  ase,  confidence,  or  rolled,  recoveries  passed,  wills  proved^  and  re-  ^ 

trust  of  any  other  person  er  persons,  by  reason  plevins,  writs  of  error,  writs  of  right  patent,  of  « 

of  any  bargain,  sale,  feoffment,  fine,  recovery,  waste,  partition,  and  dower   detemuned,  Ibr  I 

contract,  agreement,  will,  or  otherwise ;  then,  any  matters  witliin  the  city  of  London  and  iti  li-  i: 

and  in  every  such  case,  the  persons  having  the  berties.  Lex  Lond.  105. 2 Inst.  199.  Bohnn*sPriv.  : 

nse,  confidence,  or  trust,  shall  from  thenceforth  241.  It  is  held  before  the  lord  mayor  and  sherifii,  'i*! 

be    deemed  and  adjudged    in    lawful  seisin,  ofall  pleas  real,  personal,  and  roixt;  the jodges  ait-  I 

estate,  and  potoession,  of  and  in  the  lands,  in  ting  one  week  on  real  actions,  and  the  next  on 

the  same  quality,  manner,  and  form,  as  they  had  those  which  are  personal  or  mixt.  4  Inst.  S47.  ^ 

before  in  the  use.'' See  1  Inst.  ii.570->572.  (a).  Priv.  Lond.  160.    And  here  the  lord  mayor  ^ 

It  Bl.  Com.  15th  ed.  327.337.    (Ed.)  for  the  ensuing  year,  the  sheriffs,  chamberUiii,  ^ 

(c  1)  For  the  nature  and  operation  of  com-  and  bridge-masters  are  chosen.  Lex  Lond.  15.  ..^ 

mon  recoveries,  see  1  Inst.  ii.  613.  (c).  2  Saund.  On  a  judgment  given  in  this  court,  a  writ  of  % 

42.  (7).    2  Bl.  Com.  357.  5  Cru.  Dig.  321,  Sec.  error  lies  at  St.  Martin's  before  certain  iusticot,  L 

1  Prest.  Conv.  1,  &c. ;  as  to  the  manner  of  18  £.  3.    8  Rol.  Abr.  745.     Cole  v.  GreeUj  1  . 

pleading  them,  1  Chit.  Plead.  264, 268.  8  East,  Lev.  309.    Reg.  130.  F.  N.  B.  23.    2  Sanod.  ^i 

560.  Lutw.  1539.  Doct.  Plac.  309  a.  10  Wentw.  252;  and  upon  a  judgment  of  these  justice^  ^j 

251.    2  Saund.  89.    (Ed.)  error  lies  in  parliament*    2  Leon.  107«  Bft^ 

(d  1)  In  this  court  (which  is  the  highest  and  Ajbr,  Coirta  in  Loadoa,  1.    (En*)  ^ 
most  ancient  couit  of  record  in  the  city  of  Lon* 
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Bee»  tad  then  and  there  the  said  Nicholas  Parker  and  Simon 

Patrick  put  in  their  place  William  Dalby,  their  attorney  against 

the  aforesaid  William  Pelham,  and  by  their  said  attorney  then 

nd  there  demanded  process,  &c.  according  to  the  custom  of  the 

dtj  afinresaid ;  and  it  is  granted  unto  them,  &c.     Upon  which, 

il  was  commanded  then  and  there  by  the  said  court,  to  the  she- 

liffi  of  Londcm,  according  to  the  custom  of  the  said  city,  that 

they  sammon  by  good  summoners  the  said  William  Pelham,  that 

he  be  here  at  due  next  hustings,  London,  of  pleas  of  lands,  in 

the  Guildhall  of  the  city  aforesaid,  to  be  holden  according  to 

the  custom  of  the  said  city,  to  answer  to  the  said  Nicholas  Parker 

md  Simon  Fatrick,  in  the  same  plea  here,  &c.     At  which  day, 

dttt  is  to  say,  at  the  hustings,  London,  of  pleas  of  lands,  holden 

m  the  Guildhall,  London,  Monday  next  before  the  feast  of  St. 

Edward  King  and  Martyr,  in  the  14th  year  of  the  reign  of  the 

■id  lady  Elizabeth,  &c.  aforesaid,  the  said  Nicholas  Parker  and 

SiiiKm  Patrick,  by  the  said  William  Dalby  their  attorney,  came 

flid  appeared  here,  8cc.     And  the  sheriffs  of  London,  that  is  to 

HT,  Hemrj  Mills  and  John  Branch,  now  sent  and  returned  here 

ipon  the  precept  afores^d  to  them  directed,  that  they,  by  virtue 

flfthe  said  precept,  summoned  the  said  William  Pelham  to  be  here 

tt  this  hustings,  to  answer  to  the  said  Nicholas  Parker  and  Simon 

Bitrick  in  the  plea  aforesaid,  as  to  them,  &c.  by  John  Doe  and 

lichard  Roe  summoners,  &c«  Which  William  at  this  hustings 

put  in  his  place  Roger  Coys  and  Robert  Hogeson,  his  attomies 

|Kntly  and  severally  against  the  said  Nicholas  Parker  and  Simon 

Patrick,  in  the  plea  aforesaid,  &c.  by  William  Fleetwood,  Esq. 

Becorder  of  the  city  aforesaid,  &c.     And  upon  this  the  said 

^Nicholas  Parker  and  Simon  Patrick,  by  the  said  William  Dalby  [  *  8  a.  ] 

their  attorney,  demand  against  the  said  William  Pelham  eight 

■jimsaca,  with  the  appurtenances,  situate,  lying  and  being  in 

the  parish  of  St.  Mary  Woolnoth  in  the  ward  of  Langboom, 

IxindoD,  as  their  right,  &c.  by  the  writ  of  the  said  lady  the  now 

of  right  patent,  8cc.  and  to  hold  of  the  said  lady  the 
by  the  free  senrice  of  one  penny  by  the  year  for  all  ser* 
vicae,  flkc.  And  whereupon  they  say,  that  they  themseWes  were 
sflsed  of  the  aforesaid  eight  messuages,  with  the  appurtenances^ 
lie.  in  their  demesne  as  dP  fee  and  right,  8cc.  in  time  of  peace,  in 
the  time  of  the  said  lady  the  now  Queen,  &c.  by  taking  the 
fsofits  thereof  (a  1)  to  the  value,  &c.  And  that  such  is  their 
i^jht  th^  ofler,  &c*  And  the  said  William  Pelham,  by  his 
sttomcy  aforesaid,  cometh  and  defendeth  the  right  of  the  said 
Mirholas  Parker  wad  Simon  Patrick,  when,  &c.  and  the  seisin  of 
tkt  said  Nicholas  Paiker  and  Simon  Patrick,  of  which  seisin, 
fee.  sod  all,  &c  and  whatsoever,  8cc.  as  of  fee  and  right,  8cc 
especially  of  the  said  eight  messuages,  with  the  appurten- 

"  c  and  vooches  thereof  to  warranty  Thomas  Bowes  of  W.P.vo«ebe4 
Esq. ;  and  demands  summons  in  London,  by  the  aid  of  J^®*  ^*  ^*' 
eourty  to  warrant  to  the  said  William  Pelham,  the  said  eight 
with  the  appurtenances,  which  the  said  Nicholas 

and  Shnon  Patrick  claim  against  the  said  William  Pel« 


(B 1)  1  lost,  f  49.  b.  iU.  41*    (Eo.) 
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Iiam,  as  their  right,  &c.  And  the  said  Nicholas  Parker  and 
Simon  Patrick,  by  their  attorney  aforesaid^  do  freely  grant,  that 
the  said  William  Pelham  have  his  voucher  aforesaid:  where* 
upon  upon  the  petition  of  the  said  Nicholas  Parker  and  Simon 
Patrick,  it  was  commanded  by  the  court  to  the  sheri£fs  of  Lon* 
don,  that  they  summon  by  good  summoners  the  said  Thomas 
Bowes,  that  he  be  here  at  the  next  hustings,  London,  of  pleas  of 
lands  at  the  Guildhall  of  the  city  aforesaid,  to  be  held,  &c.  to 
warrant  to  the  said  William  Pelham  the  said  eight  messuages^ 
with  the  appurtenances,  &c.  against  the  said  Mcholas  Pancer 
and  Simon  Patrick,  &c.  And  the  same  day  was  then  and  there 
given,  as  well  to  the  said  Nicholas  Parker  and  Simon  Patrick^ 
as  to  the  said  William  Pelham,  in  the  plea  aforesaid  here,  &c* 
At  which  day,  that  is  to  say,  at  the  hustings,  London,  of  pleas 
of  lands,  in  tlie  Guildhall  of  the  city  of  London,  upon  Monday 
next  before  the  feast  of  St.  Alphege,  bishop,  in  the  fourteenth 
year  of  the  reign  of  the  said  lady  the  Queen,  &c.  come  as  well 
the  said  Nicholas  Parker  and  Simon  Patrick,  by  the  said  Wil- 
liam Dalby,  their  attorney,  as  the  said  William  Pelham,  by  his 
attorney  aforesaid ;  and  the  sheriffs  of  London,  that  is  to  say^ 
Henry  Mills  and  John  Branch,  now  sent  and  returned  here 
upon  the  precept  to  them  directed,  that  they  by  virtue  of  the 
r  #  8  b»  1  ^^^  precept  *had  summoned  the  said  Thomas  Bowes  to  be  here 
at  this  hustings,  to  warrant  to  the  said  William  Pelham  the  said 
eight  messuages,  with  the  appurtenances,  &c.  as  to  them,  &c.  by 
John  Doe  and  Richard  Roe  summoners.  And  upon  diis,  the 
aforesaid  Thomas  Bowes,  whom  the  said  William  Pelham 
vouched  to  warranty,  &c.  at  this  hustings  put  in  his  place  Roger 
Coys  and  Robert  rlogeson  his  attornies  jointly  and  severaUy, 
against  the  said  Nicholas  Parker  and  Simon  Patrick,  m  the 
plea  aforesaid,  8cc  by  William  Fleetwood,  Esq.  recorder  of  the 
city  aforesaid,  &c.  And  now  here  at  this  hustings,  the  said 
Thomas  Bowes,  by  the  aforesaid  Roger  Coys  and  Robert 
Hogeson,  came,  and  freely  the  aforesaid  messuages,  with  the 
appurtenances,  &a  to  the  said  William  Pelham,  against  the 
said  Nicholas  Parker  and  Simon  Patrick  did  warrant,  &e.  And 
thereupon  the  said  Nicholas  Parker  -and  Simon  Patrick,  by  the 
said  William  Dalby  their  attorney,  demanded  against  the  said 
-Thomas  Bowes,  tenant  by  his  warranty  aforesaid,  the  said  ei^t 
messuages,  with  the  appurtenances,  &c.  as  their  right,  &&  oy 
the  writ  aforesaid,  8lc  in  form  aforesaid,  &^. ;  and  whereupon 
they  said,  that  they  were  seised  of  the  messuages  aforesaid,  with 
the  appurtenances,  &c.  in  their  demesne  as  of  fee  and  right, 
&c.  in  the  time  of  peace,  in  the  time  of  the  said  lady  the  now 
■Queen,  &c.  by  taking  the  profits  thereof  to  the  value,  &c.  and 
T.B.  vouched  that  such  is  their  right,  they  offer,  &c.  And  the  said  Thomas 
^H.  Bowes,  tenant  by  his  warranty  aforesaid,  by  the  said  Roger' 

Coys  and  Robert  Hogeson  his  attornies,  came,  stid  denied  me 
right  of  the  said  Nicholas  Parker  and  Simon  Patrick^  when, 
&c.  and  the  seisin  of  the  said  Nicholas  Parker  and  Simon  Pa» 
trick,  of  which  disseisin,  &c.  and  all,  &c.  and  whatsoever,  &c. 
as  of  fee  and  right,  &c.  and  chiefly  of  the  said  eight  messuages, 
with  the  appurtenances,  &c.  and  vouched  thereof  to  warranty 
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Richaid  Horsted  of  London,  ironmonger,  who  now  is  present 
here  in  court  in  his  proper  person,  and  freely  the  said  eight 
messowes  with  the  appurtenances,  &c.  to  the  said  Thomas 
Bowes  did  warrant.  Sec. ;  and  upon  this,  at  the  hustings  afore* 
nid,  the  said  Nicholas  Parker  and  Simon  Patrick,  by  the  said 
William  Dalby  their  attorney,  demanded  against  the  said 
Richard  Horsted,  tenant  by  his  warranty,  then  and  there  being 
m  his  proper  person,  the  said  eight  messuages,  with  the  appur- 
tenaiK^  &C. ;  by  the  writ  aforesaid,  &c.  in  form  aroresaid,  &c. 
ss  their  right,  8cc  and  whereupon  they  say,  that  they  were 
seised  of  the  aforesaid  eight  messuages,  with  the  appurtenances^ 
&c  in  tbeir  demesne  as  of  fee  and  right,  &c.  in  time  >of  peace, 
in  the  time  of  the  said  lady  the  Queen  that  now  is,  by  takidg 
thoeof  the  profits,  to  the  value,  8cc.  and  that  such  is  their  right, 
they  offer,  &c. ;  and  the  said  Richard  Horsted,  tenant  by  his  R.H.defended. 
warranty  aforesaid,  in  his  proper  person,  "^cometb  and  defendeth  [  *  9  a.  ] 
tlierigfat<^the  said  Nicholas  Parker  and  Simon  Patrick^  when, 
kc  and  the  seisin  of  the  said  Nicholas  Parker,  and  Simon  Pa* 
trick,  of  which  seisin,  &c,  and  all,  &c.  and  whatsoever.  See  and 
diiefly  of  the  said  eight  messuages,  with  the  appurtenances,  &c. 
ai  of  fee  and  right,  and  saith,  that  he  hath  more  right  to  hold 
tile  said  eight  messuages,  with  the  appurtenances,  as  tenant 
diereof  by  his  warranbr  aforesaid,  to  him  and  his  heirs  as  he  now 
koldeth,  than  the  said  Nicholas  Parker  and  Simon  Patrick  have 
to  demand  the  said  eight  messuages,  with  the  appurtenances, 
&C.  as  they  above  demand,  &c.  and  of  this  he  puts  himself  on 
die  great  assize  of  the  said  lady  the  Queen,  an^d  demands  recog- 
nition to  him  hereupon  to  be  done  according  to  the  custom  of 
the  city  aforesaid,  &c. ;  and  hereupon  the  said  Nicholas  Parker 
Old  Simon  Patrick,  by  their  attorney  aforesaid,  pray  licence, 
diereof  to  imparl,  and  they  have  it.  Sec  .  And  afterwards  the 
Mid  Nicholas  Parker  and  Simon  Patrick,  by  their  attorney 
afereMud,  come  a^dn  at  the  self  same  court  ot  hustings,  ready 
to  the  plea  of  the  said  Richard  Horsted,  tenant  by  his  warranty 
tferesaid,  in  form  aforesaid  pleaded,  to  reply,  &c. ;  and  the  said 
Bicfaard  Horsted,  tenant  by  his  warranty  aforesaid,  although 
ademnly  called,  came  not  again,  but,  in  contempt  of  the  court, 
departed  and  made  de&ult.  Therefore,  it  is  considered  by  the  Judgment. 
aud  court,  that  the  said  Nicholas  Parker  and  Simon  Patrick  do 
recover  aebin  against  the  said  William  Pelham  of  the  aforesaid 
tight  messuages,  ^vfith  the  appurtenances,  &c.  to  hold  to  the  said 
Iwholas  Parker  and  Simon  Patrick,  and  their  heirs,  acquitted 
ftooi  the  said  William  Pelham  and  his  heirs,  and  also  from  the 
wud  Thomas  Bowes  and  his  heirs,  as  also  from  the  said  Richard 
Horsted  and  his  heirs  for  ever :  and  that  the  said  William  Pel- 
ham have  of  the  lands  and  tenements  of  the  said  Thomas  Bowes 
to  the  valae^  &c.  and  that  the  said  Thomas  Bowes  have  of  the 
kods  and  tenements  of  the  aforesaid  Richard  Horsted  to  the 
tiloe^  &c.  and  that  the  said  Richard  Horsted  be  in  mercy,  &c« 
And  berenpon  at  the  self^me  hustings,  at  the  petition  of  the  Writ  of  lebia. 
snd  Nicbolaa  Parker  and  Simon  Patrick,  it  was  commanded  to 
Ae  iheriflb  of  London,  that  they  to  the  said  Nicholas  Parker 
od  Simoa  Patricki  and  their  heirs  for  ever^  of  the  messuages 
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aforesftid)  with  the  appurtenances,  give  full  and  peaceable  seisin ; 
and  how  the  said  command  was  executed,  that  they  make  known 
unto  the  court  here  at  the  next  hustings  of  London,  of  pleas  of 
lands  in  the  Guildhall  of  the  city  aforesaid  to  be  holden,  &c* 
Return.  ^^  which  day,  that  is  to  say,  at  the  hustings  of  pleas  of  lands 

holden  in  the  Guildhall,  London,  on  Monday  next  before  the 
feast  of  Saint  Philip  and  Jacob,  in  the  fourteenth  year  of  the  said 
lady  the  Queen  aforesaid,  the  sheriffs  of  London,  that  is  to  say, 
Henry  Mills  and  John  Branch,  returned,  and  certified  to  the 
court  here,  &c.  that  they,  by  virtue  of  the  precept  to  them  di* 
rected,  full  and  peaceable  seisin  to  the  said  Nicholas  Parker 
[  *  9  b.  ]  and  *  Simon  Patrick,  of  the  eight  messuages,  with  the  appurte- 
nances, &c.  had  made,  to  have,  according  to  the  effect  of  the 
precept  aforesaid,  as  it  was  above  commanded  unto  them,  &c. 
as  by  the  said  recovery  aforesaid  under  the  seal  of  the  office  of 
the  mayoralty  of  the  city  aforesaid,  to  the  jurors  aforesaid  shewed 
in  evidence,  fully  appeareth.    And  farther  the  jurors  aforesaid 
tay  upon  their  oath  aforesaid,  that  the  said  William  Pelham  in 
the  indenture  aforesaid  named,  and  the  said  William  Pelham 
against  whom  the  said  Nicholas  Parker  and  Simon  Patrick 
aued  forth  the  writ  of  right  aforesaid,  is  one  and  the  same  per- 
son, and  not  another,  nor  divers.     And  that  the  said  Thomas 
Bowes,  son  and  heir  of  the  said  Martin  Bowes,  Knt.  and  the 
said  Thomas  Bowes  in  the  recovery  aforesaid  specified,  whom 
the  said  William  Pelham  vouched  there  to  warranty,  and  the 
said  Thomas  Bowes  abovenamed,  is  one  and  the  same  person. 
By  virtue         and  not  another,  nor  divers.     By  reason  whereof  the  said  Ni- 
recoverore  on    cholas  and  Simon,  afterwards  and  before  the  8th  day  of  May, 
theistMay,      in  the  fourteenth  year  of  the  reign  of  the  said  ladv  the  now 
^d  ^'d  *'  ^^^^^'  Queen,  that  is  to  say,  the  first  day  of  May,  in  the  fourteenth 
seised.  7®^^  aforesaid,  into  the  messuage  aforesaid,  with  the  appurte- 

nances, amongst  other  things,  entered,  and  were  thereof,  amongst 
Uses  of  there-  other  things,  seised  (f  1).  And  farther  the  said  jurors  say 
P.^infee.    *     upon  their  oath  aforesaid,  that  the  recovery  aforesaid  of  the 

aforesaid  messuages,  with  the  appurtenances,  amongst  other 
things  in  form  aforesaid  had,  was  had  with  the  assent  and  agf^^- 
ment  of  the  said  Nicholas  and  Simon,  William  Pelham,  Tho- 
mas Bowes,  son  of  the  aforesaid  Martin  BoWes,  Knt.,  and 
Richard  Horsted,  and  without  any  just  title  of  the  said  Nicholas 
and  Simon,  to  the  use  of  the  said  William  Pelham,  his  heirs 
and  assigns,  for  his  farther  assurance  of  and  in  the  aforesaid 
messuage,  with  tlie  appurtenances,  amongst  other  things,  accord- 
ing to  tne  form  and  effect  of  the  covenants  and  agreements  of 


(fi)  Unti]  entry,  or  execution  sued,  the  reco-  record,  1  Prest.  Cost,  151.  In  Lewis  d, 
Terorhas  no  estate  in  him,  Pig.  Rec.  15S.  7H.4.  Earl  t^Derhyy.  WiihaMy  2  8tra.  1185.  1  Wils. 
17  B.  iSlkel^'t COM,  post.  1  Co.  92.  1  Inst.  ii.  461  48.  6  Bro.  P.  C.  347.  5  Crn.  Dig.  2d  edit, 
(p);  and  before  the  14  Geo.  2.  c.  20.  s.  4.  the  411,  it  was  held,  that  if  the  execution  of  a  re- 
award  of  a  writ  of  seisin,  its  execution,  and  covenr  was  not  found  in  a  Special  verdict,  it 
return  must  have  appeared  upon  record  ;  but  would  not  be  presumed ;  but  this  doctrine  ap- 
that  statute  seems  to  have  remedied  the  law  in  pears  to  be  overruled  by  the  case  of  Goodrigm 
this  respect,  and  made  the  recovery  deed  evi-  d.  Bwfwi  v.  Rigf^ify  in  Error,  5  T.  £.  177. 
dence  of  the  recovery,  so  as  to  supply  any  de-  (£9.) 
feet  in  entering  the  writ  of  execution,  &c.  on 
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die  said  indenture  of  bargain  and  sale  specified,  by  the  said 
Thomas  BoweSf  son  of  the  said  Maftin  Bowes,  Knt.  to  the  said 
William  Pelhani,  as  before  is  said,  made ;  by  virtue  of  which 
reeoreryy  as  also  by  force  of  the  aforesaid  act  of  parliament 
far  transfieiring  uses  into  possession,  the  said  William  Pcl« 
ham  was  seised  of  the  aforesaid  messuage,  with  the  appurte- 
aancesy  amongst  other  things,  as  the  law  requireth.     And  that  Afterwards 
tfienrardsy  that  is  to  say,  the  first  diiy  of  December,  in  the  six-  Martin,  ist  son 
teeatb  year  of  the  reign  of  the  said  lady  the  now  Queen,  the  said  died'under'age 
Martin  Bowes,  son  oi  the  said  Thomas  Bowes,  son  of  the  said  without  issue. 
Martin  Bowes,  Knt.  then  being  within  the  age  of  21  years,  that 
11  to  sajf  of  17  years,  died  without  issue  of  his  body  lawfully 
begotten  :  and  that  the  aforesaid  William  Pelham  the  said  mes«  w.  p.  loth 
soaoe,  with  the  iqipurtenances,  amongst  other  things,  as  before  is  September, 
wdf  recovered  in  form  aforesaid,  being  seised  before  the  afore-  ^.  ^^^-  ^^' 
Mid  tifne,  in  which,  &c.  that  is  to  say,  the  10th  day  of  September  fendant  for  2t 
*  in  the  27th  year  of  the  reign  of  the  said  lady  the  now  Queen  de-  [  *  1 0  a.  ] 
■iied  the  said  messuage,  with  the  appurtenances,  in  the  decia-  years  from  Mi- 
ndoD  aforesaid  above  specified,  to  the  aforesaid  Edward  Griffin,  ne^^Sng" 
lo  have  to  bim  and  his  assigns  from  the  feast  of  St.  Michael  the 
Afchangel  tlien  next  ensuing,  until  the  end  and  term  of  21  years 
tkn  next  following :  by  virtue  of  which  demise,  the  said  Edward  who  entered 
Griffin  was  of  the  said  messuage,  with  the  appurtenances,  pos-  " "ggg^^*  ^*' 
Kssed;  and  that  afterwards,  tliat  is  to  say,  the  10th  day  of  Janu-  upon  whom 
aiy,  in  the  29th  year  of  the  said  lady  the  now  Queen,  the  afore-  Thomas  the 
nid  Thcnnas  Bowes,  son  of  tlie  said  Thomas  Bowes,  son  and  ^^J^H^lJ^^t 

1   •      ^  •  .J  -mm-      .     Tfc  Tr        •  r  •  1     inas,  the  tenant 

oar  of  the  said  Martm  Bowes,  Knt.  into  the  messuage  aforesaid,  for  life,  enter- 

with  the  appurtenances,  in  the  declaration  aforesaid  above  speci*  ^^,  ^^  ^^  . 

fied,  upon  the  possession  of  the  said  Edward  Griffin  thereof  en*  ^^f   ^^  ^  ^^"' 

tered,  and  then  and  there  demised,  granted,  and  to  farm  let  to 

Henry  Page  the  said  messuage,  with  the  appurtenances,  to  have 

lo  him  his  executors  and  assigns,  from  the  within  written  feast 

of  the  Birth  of  oar  Lord  then  last  past,  unto  the  end  and  term  of 

die  within  written  six  years ;  and  that  tlie  said  Edward  Griffin  *"<*  defendant 

afterwards,  that  is  to  say,  the  within  written  11th  day  of  Janu-  "^'^c^^^^ 

vj  in  the  29th  year  abovesaid,  into  the  messuage  aforesaid,  with 

the  appurtenances,  upon  the  possession  of  tlie  said  Henry  Page 

diereo^  did  re-enter,  and  the  said  Henry  from  the  possession  of 

the  messuage  aforesaid,  did  expel  and  amove :  and  that  the  said 

Thomas  Bowes,  son  of  the  said  Martin  Bowes,  Knt.  and  father  Thomas,  the 

of  the  said  Thomas  Bowes,  Master  of  Arts,  is  yet  living  and  be-  J]'*^*'^''*  >^' 

2  m  full  life,  that  is  to  say,  at  London,  in  the  parish  and  ward 
rcsaid.  But  whether,  upon  the  whole  matter  aforesaid,  in  form  Jnry  ipmy  the 
sforesaid  found,  the  entry  of  the  said  Thomas  Bowes,  Master  of  advice  of  the 
Arts,  son  of  the  said  Thomas  Bowes,  son  of  the  said  Martin 
Bowes,  Knt*  into  the  messuage  aforesaid,  with  the  appurtenances, 
m  the  declaration  aforesaid  specified,  upon  the  possession  of  the 
sfaesaid  Edward  Griffin,  be,  and  in  law  ought  to  be  adjudged, 
a  lawful  entry  into  the  said  messuage,  or  not,  the  jurors  aforesaid 
sie  altogether  i^^norant,  and  thereof  pray  the  advice  of  the  court 
kfc^  &C. ;  and  if  upon  the  whole  matter  aforesaid,  in  form  afore- 
ittd  fiMmdy  it  shall  seem  to  the  court  here,  that  the  aforesaid  en- 
trj  of  the  said  Thomas  Bowes,  Master  of  Arts,  son  of  the  said 
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Thomas  Bowes,  son  of  the  aforesaid  Martin  Bowes,  Knt.  be  a 
lawful  entry,  then  the  jurors  aforesaid  say,  upon  their  oath  afore- 
said, that  the  said  Edward  Griffin  is  guilty  of  the  trespass,  and 
ejectment  aforesaid,  as  the  said  Henry'  within  against  him  com- 
plaineth,  and  assess  the  damages  of  the  said  Henry,  by  the 
.  occasion  of  the  trespass  and  ejectment  aforesaid,  besides  charges 
and  costs  by  him  sustained  about  his  suit  in  this  behalf,  to  12 
pence  (g  l),  and  for  his  charges  and  costs,  to  5  shillings  and  4 
pence ;  and  if  to  the  court  of  the  said  lady  the  Queen  here, 

{[  *  10  b.  ]  It  shall  seem,  that  the  aforesaid  entry  of  the  aforesaid  *  Thomas 
Bowes,  Master  of  Arts,  son  of  the  said  Thomas  Bowes,  son  of 
the  said  Martin  Bowes,  Knt  be  not  a  lawful  entry,  then  the  ju- 
rors  aforesaid  say,  upon  their  oath  aforesaid,  that  the  said  Ed<- 
ward  Griffin  is  not  guilty  of  the  trespass  and  ejectment  aforesaid. 

Curia  adfntare   as  the  said  Henry  Page  within  hath  alleged.    And  because  the 

To'Hil.siEliz.  ^^^^^  ^^^^  ^^^^  advise  (h  1)  of  and  upon  the  premises,  before 

they  give  their  judgment  thereof,  day  is  given  to  the  parties 
aforesaid  here  until  in  8  days  of  St.  Hilary  next  coming,  to  hear 
their  judgment ;  because  the  barons  here  are  not  thereof  yet,  &C 
At  which  day  come  the  parties  aforesaid,  by  their  attornies  dbre- 
said;  and  because  the  barons  are  not  yet  advised  of  giving  their 
judgment  of  and  upon  the  premises,  further  day  is  given  to  the 

Easter.  parties  aforesaid  here,  until  from  Easter  day  m  15  days  next 

coming,  to  hear  their  judgment;  because  the  barons  are  not 

Jodgmentfor    thereof  yet,  &c.     At  which  day  came  the  said  parties,  by  their 

^  '"^'  *  attornies  aforesaid :  and  upon  this,  the  premises  by  the  Darons 

here  being  seen,  and  mature  deliberation  thereof  had  betwixt 
themselves,  because  it  seemeth  to  the  said  barons,  that  the  afore- 
said entry  of  the  said  Thomas  Bowes,  Master  of  Arts,  son  of  the 
said  Thomas  Bowes,  son  of  the  said  Martin  Bowes,  Knt.  is  a  law-- 
ful  entry;  therefore  it  is  considered,  that  the  said  Henry  Page 
recover  against  the  said  Edward  Griffin  his  possession  of  his 
term  aforesaid,  yet  to  come,  of  and  in  the  messuage  aforesaid^ 
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(o  1)  The  damages  id  ejectment  are  merely  Yerdict,  by  vieecomes  non  mUU  brevfy  post.  p.  65 » 

nominal,  and  it  is  usual  to  remit  them,  in  order  and  aifter  verdict,  or  demurrer,  by  carta  <nfv^ 

to  recover  a  real  compensation  in  an  action  of  tare  vuU,    Continuances,  however,  may  be  en« 

trespass  for  the  mesne  profits.  1  Chit.  Plead,  tered  at  any  time ;  and  in  a  late  case,  the  court 

195.    1  Inst.  iii.  2i3  (l).    As  to  the  action  of  granted  leave  to  enter  continuances  afler  veiw 

trespass  for  mesne  profits,  see  Runn.  Eject.  43S  diet,  in  order  to  arrive  at  the  justice  of  the 

— 446.    1  Inst  iii.  f  13  (l).    (Ed.)  case.  Doe  v.  Dolman^  7  T.  R.  618.     The  want 

(Hi)  The  proceedings  in  a  suit  should  be  of  a  continuance  is  aided  by  the  appearance  of 

regularly  continued  from  term  to  term,  or  from  the  parties,  Wynne  v.  PFymif,  sup.  Humble  v. 

one  day  to  another  in  the  same  term  (hfartin  v.  Bland^  6  T.  R4  255.     Toms  v.  PoweU,  7  East, 

WyviUf  1  Str.  492.     Wynne  v.  Wynne,  1  Wils.  536 ;  and  as  a  discontinuance  can  never  ba  ob« 

40,)  from  the  commencement  of  the  suit  to  final  jected  pendente  placito  (Cro.  Jac.  211),  so,  after 

judgment;   for  if  there  be  any  want  of  con-  judgment,  it  is  cured  by  the  statute  of  jeqfaiU, 

tinuance  that  is  not  aided,  the  parties  are  out  32  H.  8.  c.  30.  Cro,  Eliz.  489.     Smith  v.  Bower^ 

of  court,  and  the  plaintiff  must  begin  de  novo.  Cro.  Jac.  528.     Sedgwick  v.  BichardMon,  3  Lev. 

Before    declaration, '  the  proceedings   in  this  374.    Humble  v.  Bland,  sup.    It  has  even  been 

court  being  by  bill,  tiiere  can  be  no  continuance;  holden,  that  a  continuance  may  be  added  after 

though  in  Sie  Common  Pleas,  or  in  actions  by  judgment  in  a  penal  action,  Wynne  v.  Middle- 

original  in  the  King's  Bench,  the  parties  by  ton,  2  Stra.  1227.  S.  C.  in  Cam.  Scac.     1  Wils, 

consent  might  formerly  have  obtained  a  day  125.    6  T.  R.  255.  618;    but  there  must  be 

before  declaration,  which  was  called  a   diet  something  to  amend  by.  Rex  v.  Ptmsonbyf  t 

datus  prece  partium,  Hardr.365.Gilb.  C.  P.  41.  Wils.  303.     See   farther  as  to  continuances, 

2  Doc.  Plac.  222  ;  after  declaration,  and  before  post.  5  Co.  75,    11  Co.  66,    t  Saimd,  1.  (S)» 

issue  joined,  the  continuance  is  by  imparlance,  2  Tidd's  Prac,  719.    (Eo.) 
ante  p.  9,  n.  (s) ;  after  issue  joSjM,  and  before 
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"with  the  appurtenances^  in  tlie  declaration  aforesaid  above  speci« 
fied,  and  his  damages  by  occasion  of  the  trespass  and  ejectment 
aforesaid,  to  54  shillings  and  4  pence,  by  the  jurors  aforesaid,  in 
form  aforesaid  assessed,  as  also  mrther  8  pounds  and  10  shillings 
to  the  said  Henry  Page^  at  his  request,  for  his  charges  and  costs 
aforesaid  by  the  court  here  of  encrease(i  1)  adjudged;  which 
damages  in  the  whole  amount  to  11  pounds,  4  shillings  and  4 
pence ;  and  that  the  said  Edward  Griffin  be' taken  (k  1),  &c.  And  Writ  of  hob. 
hereupon,  by  a  writ  of  the  said  lady  the  Queen  of  the  court  here  ^'^'  ''**T?*r 
issuing  forth,  at  the  request  of  the  aforesaid  Henry  Page,  it  is  fy^^^Ji'* 
commanded  to  the  sheriffs  ofLondon,  that  to  the  aforesaid  JHenry,  andcMts. 
they  give  to  him  his  fiill  possession  of  his  term,  yet  to  come,  of 
and  in  the  messuages  aforesaid,  with  the  appurtenances,  in  the 
declaration  above  specified,  without  delay;  and  how  the  said  pre- 
cept is  executed,  that  the  said  sheriffs  make  it  appear  to  the 
barons  of  the  Exchequer  of  the  said  lady  the  Queen  here  on  the 
morrow  of  the  Holy  Trinity  next  to  come ;  and  also  it  is  com* 
manded  to  the  said  sheriffi,  that  of  the  goods  and  chattels  of  the 
Slid  Edward  Griffin  in  their  bailiwick  the  said  1 1  pounds,  4  shil- 
lings and  4  pence^  for  the  damages  aforesmd,  in  form  aforesaid 
recovered,  they  do  execution  (l  1);  and  that  the  said  money, 
when  they  have  so  levied  it,  they  have  before  the  barons  here  at 
the  aforesaid  term,  to  the  said  Henry  Page,  or  to  his  attorney  in 
this  behalf  then  here  to  be  paid,  &c.     And  that  afterwards  the  Writ  of  error 
said  lady  the  now  Queen,  *  sent  her  writ  under  her  great  seal  out  E  ^  1 1  a.  ] 
of  her  diancery,  to  the  treasurers  and  her  barons  of  the  Exche-  ^"^^^5^^ 
qper  here  directed,  which  is  inrolled  in  the  remembrances  of  this  retnmable  3d' 
Exchequer,  of  the  Slst  year  of  the  reign  of  the  now  Queen  Eli-  Jnn«»  3i  £^s* 
zabeth,  that  is  to  say,  amongst  the  records  of  Easter  term  re- 
maining with  the  remembrancer  of  the  said  lady  the  Queen  here; 
the  tenor  of  which  writ  followeth  in  these  words :  ss.  Elizabeth,  st^E.  5.  cap. 
by  the  grace  of  God,  of  England,  France  and  Ireland,  Queen,  de-  ^*  p^*tg^'« 
fender  of  the  £aith,  &c.  to  the  treasurers  and  her  barons  of  the  h.  7/13  a?* 
Exchequer,  greeting;  because  that  in  the  record  and  process,  and  Plow.  200  b. 
illso  of  giving  of  judgment  of  a  plea,  which  was  in  our  court  be-  ^j^*  ^*|' 
fere  you  the  aforesaid  barons  in  our  Exchequer  aforesaid  by  bill,  5.)  2  M^ui. 
betmen  Henry  Page  our  debtor,  and  Edward  Griffin  of  a  certain  £xch.  Prac. 
trespass  and  gectment  of  his  farm,  to  the  said  Henry  by  the  said  ^^'^ 
Edward  done,  as  is  said,  manifest  error  hath  intervened,  to  the 
grievous  damage  of  the  said  Edward,  as  of  his  complaint  we  have 

fil)  III  ejectment  full  costs  are  recoyerable,  iii.  fSO.  (p) ;  bat  in  case  of  a  verdict  and  jadc- 

aaa  Uie  plaintiff,  on  a  verdict  and  judgment  ment  against  the  nominal  plaintiff,  or  a  nonsmt 

against  the  tenant,  may  either  take  ont  execa-  upon  the  merits,  the  only  remedy  is  by  attach- 

tien,  or  bring  an  action  for  the  costs,  Knnn.  ment  against  the  lessor  of  the  plaintiff.  Rmm. 

Eject.  415;  or  if  he  be  nonsuited,  owing  to  the  Eject.  415,  416.     Doe  d.  Pnor  and  Wtfe  v. 

^ffendaafs  not  confessing  lease,  entry,  and  ous-  Salter,  S  Taunt.  485.    As  to  the  origin  of  costs 

tR,  the  lessor  of  the  plaintiff  may  proceed  by  de  inerementoy  see  Gilb.  £q.  Rep.  195.    S  Tidd't 

ittKhnent  apon  the  consent  rule,  ib.  1  Salk.  Prac.  973.    1  Inst.  iii.  219,  S20.  (p).    (Ed.) 

SJ^rS.;Sije?^:X°tSi'a»7t.!:       (Kt)Seep«.t.lCo.8,..p.43,n.    (E..) 
My  la  poMessioo,  tbe  only  mode  of  recovering       (l  1)  For  forms  of  writs  of  habere  faeiu  jm«- 

te  costs  b  by  an  action  of  trespass  for  the  sMtioiMm,  with  a  ^. /a.  or  M.sa.  for  the  damages 

— ^  prafitty  1   Chit.  Plead.  195.     On  the  and  costs,  after  verdict,  see  Tidd's  Append, 

ither  side,  if  the  defendant  prevail,  he  Is  en«  chap.  x.  c.  iv.  s.  89,  6ec.    As  to  this  writ  gene« 

tilM  la  hia  coata,  StaC  4  Jac.  i.  c.  5.  1  Inst-  nOly,  see  t  Tidd's  Pnc  1088—1095.    (Eo.) 
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receired.  And  wliereas  in  the  statute  made  in  the  parliament  of 
the  lord  Edward,  late  King  of  England  the  Sd,  our  progenitor,  at 
Westminster,  in  the  year  of  his  reign  the  31st  holden(M  1), 
amongst  other  things,  it  was  agreed  and  established,  that  in  all 
cases  touching  us  and  other  persons,  where  one  complaineth  of 
error  done  in  the  Exchequer,  the  chancellor  and  treasurer  (n  1 ) 
shall  make  to  come  before  them  in  some  chamber  near  unto  the 
Exchequer,  the  record  and  process  out  of  the  Exchequer,  and 
taking  to  them  justices,  and  other  sage  persons,  such  as  shall  seem 
fit  to  them  to  be  taken,  and  also  ccdlinff  before  them  the  barons 
of  the  Exchequer  a&resaid,  to  hear  their  informations  and  causes 
of  their  judgments,  and  hereupon  shall  duly  examine  the  busi« 
sess ;  and  if  any  error  shall  be  found,  to  correct  the  same  and  to 
amend  the  rolls,  and  after  to  send  the  same  into  the  said  Exche^ 
Quer  to  make  thereof  execution,  as  in  the  statute  aforesaid  more 
mlly  is  contained ;  we  therefore  willing,  error,  if  any  be,  accord- 
ing to  the  form  of  the  aforesaid  statute  to  be  corrected,  and  to 
tlus  parties  aforesaid  full  and  speedy  justice  in  the  premises  to  be 
done,  command  you,  that  if  judgment  thereupon  be  given,  that 
then  the  record  and  process  aforesaid  with  all  things  touching 
the  same  before  our  chancellor  of  England,  and  you  the  afore- 
said treasurer,  in  the  chamber  next  unto  the  Exchequer  afore., 
said,  called  the  council-chamber,  the  dd  day  of  Jun^  next  to  come, 
you  cause  to  come ;  that  the  said  chancellor  and  you  the  afore* 
said  treasurer,  seeing  and  examining  the  record  and  process 
aforesiud,  and  your  informations  being  heard,  you  the  said  barons 
fiurther  in  this  behalf  with  Uie  counsel  of  the  said  justices  and 
other  sages,  do  that  which  of  right  and  according  to  the  form  of 
Second  writ  of  ^^  Statute  aforesaid  is  to  be  done.  Witness  ourself  at  West- 
error,  retnm-  minster  the  6t6  day  of  May,  in  the  51st  year  of  our  reign.  And 
[  *  1 1  b.  ]  that  afterwards,  the  said  lady  the  now  Queen,  *  sent  here  another 
^*«  toth  ^rrit  under  her  great  seal,  out  of  the  Chancery,  to  the  treasurer 
Aue,  31  EbM.  ^^^  j^^^  barons  of  this  Exchequer  directed,  which  is  inrolled  in 

the  remembrances  of  the  said  Exchequer,  of  the  S  1st  year  of  the 
now  Queen  Elizabeth,  that  is  to  say,  amongst  the  records  of  Tri^ 
nity  term  Rott  remaining  with  the  remembrancer  of  the  said  lady 
the  Queen  here,  the  tenor  of  which  writ  foUoweth  in  these  words : 
as.  Elizabeth,  by  the  grace  of  God,  of  England,  France  and  Ire- 
land, Queen,  defender  of  the  faith.  Sec.  To  the  treasurer  and 
barons  of  her  Exchequer,  greeting ;  because  in  the  record  and 
process,  and  also  in  giving  of  judgment  of  a  plea  which  was  in 
our  court  before  you,  tne  aforesaid  barons  of  our  Exchequer  afore- 
said, in  Easter  term  last  past,  by  bill  between  Henry  Page  our 
debtor,  and  Edward  Griffin,  of  a  certain  trespass  and  gectment 
out  of  his  farm,  to  the  said  Henry  by  the  said  Edward  done,  as 
is  said,  manifest  error  intervened,  to  the  grievous  damage  of  the 
said  fklward,  as  by  his  complaint  we  have  received :  and  where- 
*  as  in  a  statute  in  parliament  of  the  lord  Edward  late  King  of  Eng* 


(m  1)  Beforo  this  statute,  errors  in  tbe  Ex*  (n  l)  It  irnow  the  practice  for  the  two  clkiof 

raeaoer  were  redressed  either  io  parliameat  justices  alone  to  sit  in  tliis  court  of  error.   See 

(Roll.  Uep,  14^  15),  or  before  oemmissioiiers  JitknMtcm  t.  SuUom^  ia  error,  l.  T.  K.  510.  S 

appointed  onder  the  great  aeal.   Bee  4  lost*  Bl.  Com,  ;i5(b  ed.  ilO.  ($>.  late.  n.  (g  1> 

7«.  105,  6.    Mo.  566.    (Ed.)  (Ed.) 
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knd  tbe  diird,  onr  progenitor,  made  at  Westminster,  in  the  Slst 
year  of  his  reign,  amongst  other  things,  it  was  agreed  unto  and 
established,  that  in  all  cases  the  King  and  other  persons  touching, 
where  any  oomplaineth  of  error  done  in  the  Exchequer,  the  chan- 
cellor and  treasurer  shall  cause  to  come  before  them,  in  some 
chamber  of  council  nigh  unto  the  Exchequer,  the  record  and  pro- 
cess oat  of  the  said  Exchequer,  and  taking  to  them  the  justices 
and  other  sages,  whom  they  shall  think  fit  to  be  taken,  and  also 
to  be  called  before  them  the  barons  of  the  Exchequer  aforesaid, 
to  hear  their  informations  and  the  causes  of  their  judgment,  and 
thereupon  shall  cause  the  business  duly  to  be  examined ;  and  if 
any  error  shall  be  found,  that  they  correct  the  same,  and  the  rolls 
to  be  amended.  We  therefore  willing,  error,  if  any  were,  ac* 
eording  to  the  form  of  the  statute  aforesaid,  to  be  amended,  and 
foil  and  speedy  justice  to  be  done  to  the  parties  in  this  behalf,  do 
command  you,  that  if  judgment  thereof  be  given,  that  then  the 
ncord  and  process  afoi^said,  with  all  things  concerning  the  same^ 
before  our  chancellor  of  England  and  you  the  aforesaid  treasurer 
in  the  council-chamber  near  unto  the  Exchequer  aforesaid,  on  the 
10th  day  of  this  instant  month  of  June,  you  cause  to  come;  that 
the  said  chancellor,  and  you  the  said  treasurer,  the  record  and 
process  aforesaid  being  seen,  and  hearing  your  informations,  you 
the  said  barons  further  in  this  behalf,  of  the  counsel  of  the  ius« 
tioes  and  the  other  sages,  do  that,  which  of  right  and  according 
to  the  form  of  the  statute  aforesaid  is  to  be  done.  *  Witness  our-  [  *  12  a'.  ] 
lelf  at  Westminster,  the  dd  day  of  June,  in  the  Slst  year  of  our 
reign.  At  which  day,  the  aforesaid  chancellor  and  treasurer 
into  the  chamber  aforesaid  did  not  come(o  1);  and  that  afier*  Third  writ  of 
wards  the  said  lady  the  Queen,  that  now  is,  sent  another  writ  ^V^^*  '^°o^ 
under  her  great  seal  out  of  her  Chancery,  to  the  treasurer  and  ^j^  3^  £|^ 
barons  of  this  Exchequer  directed,  which  is  inrolled  in  the  re- 
membrances of  the  said  Exchequer  of  the  31st  year  of  Queen 
Elizabeth,  that  now  is,  that  is  to  say,  amongst  Uie  records  of  Tri- 
nity term  Rot,  remaining  with  the  remembrancer  of  the  said  lady 
the  Queen,  the  tenor  of  which  writ  followeth  in  these  words :  ss. 
Elizabeth,  by  the  grace  of  God,  of  England,  France  and  Ireland, 
Queen,  defender  of  the  faith,  &c.  to  the  treasurer  and  barons  of  » 
the  Exchequer,  greeting :  because  that  in  the  record  and  process, 
and  also  in  giving  of  judgment,  which  was  in  our  court  before 
jfoo,  the  aforesaid  barons  of  our  Exchequer  aforesaid,  in  Easter 

(01)  Afier  the  5t  Edw.  3.  c.  12.  if  the  court  the  writ,  the  aUenee  of  the  lord  chancellor 

vasadfoamed,  and  at  theday  of  achoBminenty  or  lord  treasurer,   shall  be  no   abatement  or 

bstk  me   lord  chancellor   and  lord  treasurer  discontinuance;   but   no  Judgment  could   be 

M  not  attend,  the  writ  of  error  was  diacooti-  given  unless  both  chancellor  aiKl  treasurer  were 

iKd,  and  the  plaintiff  in  error  obli^^ed  to  begin  present,  till  the  20  Car.  2.  c.  4. ;  by  which  it  ia 

anew.    To  remedy  which  inconvemence,  it  was  enacted,  that  judgment  may  be  given  in  writs 

faictfd  by  the  31  £lia.  c.  1.  that  the  not  coming  of  error^  in  presence  of  the  lord  keeper,  oot- 

•f  the  lord  chancellor  and  lord  treasurer,  or  withstanding  the  absence  of  the  lord  chanceU 

dlher  of  them,  at  any  day  of  adjournment,  shall  lor.    From  a  judgment  in  the  Court  of  Ezche- 

W  no  discoatinnance,  so  as-  one  of  tiiem,  or  quer-chamber,  a  writ  of  error  lies  into  parlia- 

Wth  the  chief  justices  are  present.    But  this  ment.  3  Bl.  Com.  411.    8ee  further  as  to  error 

ilttate  did  not  provide  a  remedy  for  the  ab-  in  the  Exchequer^iamber,  s  Tidd's  Prae.  €th 

Ksee  of  these  officers  at  the  return  of  the  writ  ed.  1163—1165.  ISIS.  Itl9.  Bac.  Abr.  Error, 

(I  Leon.  59),  and  it  was  therefore  enacted  by  I  f.  Com.  IHg.  Courts.  D  5.    Pleader  (3  m  5). 

«t  16  Gtr.  t.  c.  t.  that  if  the  chief  justices,  or  4  Inst  105.  3  Maim.  Excheq.  Prac.  486-*4B9, 

tHker  of  then,  or  any  one  of  the  said  great  491«^93.    (Ep.) 
iicflny  be  pmeat  at  the.  day  of  tha  retimi  of 
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tenn  last  past,  by  bill,  between  Henry  Pace  our  debtor,  and  Ed- 
ward Griffin,  of  a  certain  trespass  and  gectment  of  him  out  of 
his  fismn,  to  the  said  Henry  by  die  aforesaid  Edward  Griffin  done, 
as  is  said,  error  manifest  intervened,  to  the  grievous  damage  of 
the  said  Edward,  as  by  his  complaint  we  have  received.  And 
whereas  in  a  statute,  in  the  parliament  of  the  lord  Edward  late 
King  of  England  the  third,  our  progenitor,  holden  at  Westmin* 
ster,  in  the  Slst  year  of  his  reign,  it  was,  amongst  other  things, 
agreed  unto  and  established,  that  in  all  cases  the  King  and  other 
persons  touching,  where  any  complains  of  error  done  in  process 
in  the  Exchequer,  the  chancellor  and  treasurer  shall  cause  to 
come  before  them,  in  some  chamber  of  council  near  unto  the  Ex- 
chequer, the  said  record  and  process  out  of  the  said  Exchequer, 
and  taking  to  them  the  justices  and  other  sages,  as  to  them 
shall  seem  good  to  be  taken,  and  also  to  be  called  before  them 
the  barons  of  the  Ebcchequer  aforesaid,  to  hear  their  informations 
and  the  causes  of  their  judgment,  and  thereupon  the  business 
aforesaid  duly  to  be  examinea ;  and  if  any  error  shall  be  found, 
the  same  to  be  corrected,  and  the  rolls  to  be  amended,  and  after- 
wards to  send  them  into  the  said  Exchequer,  to  do  execution 
thereof  as  belongeth,  as  in  the  said  statute  is  contained.  We 
therefore  willing,  error,  if  any  such  shall  be,  .according  to  the 
form  of  the  statute  aforesaid  to  be  corrected,  and  to  the  parties 
aforesaid  full  and  speedy  justice  to  be  done  in  that  behalf^  com- 
mand  yon,  that  if  iudgment  be  thereof  given,  then  the  record  and 
process,  with  all  things  touching  the  same,  before  our  chancellor 
of  England,  and  you  the  said  treasurer  in  the  chamber  of  coun- 
cil, near  unto  the  Exchequer  aforesaid,  called  the  touncil-cham- 
ber,  the  14th  of  October  (p  1)  then  following,  you  cause  to  come^ 
that  the  said  chancellor  and  you  the  said  treasurer  seeing  and  exar 
mining  the  record  and  process  aforesaid,  and  your  informa- 
tions being  heard,  you  the  said  barons  further  in  this  behalf,  with 
the  counsel  of  the  justices  and  other  sages,  cause'  to  be  done  what 
[*  12b.  ]  of  right  and  according  to  the  form  *  ot  the  statute  aforesaid  is  to 
be  done.  Witness  ourself  at  Westminster  the  13th  day  of  June,  in 
the  Slst  year  of  our  reign*  At  which  l4th  day  of  October  before 
Christopher  ELatton,  KnL  chancellor  of  England,  and  William 
Cecil,  Knt*  lord  Burghley,  treasurer  of  the  Exchequer  aforesaid, 
in  the  said  chamber  near  theExcheouer  aforesaid  at  Westminster, 
came  the  said  Edward  Griffin,  by  Richard  Hatton  his  attorney, 
and  the  aforesaid  treasurer  and  barons  the  record  and  process 
aforesaid,  with  all  things  touching  the  same,  then  and  there  caused 
Special  errors  ^  come ;  and  upon  ^at  the  said  Edward  said,  That  in  the  re- 
T^Su.  does  <^^  A°^  process  aforesaid,  and  also  in  the  giving  of  the  judgment 
not  append,     aforesaid,  it  is  manifestly  erred  (q  1);  first  in  this,  that  is  to  say, 

Sp  1)  See  ante,  p.  9.  d.  (i).  ant  was  under  coverture,  at  the  time  of  com- 

Q  1)  An  assignment  of  errors  is  in  nature  of  mencing  the  action,  or  that  a  sole  plaintiff  or 

a  declaration  ^ac.  Abr.  Error,  K),  and  is  defendant  died  before  Terdict,  or  interlocutory 

either  of  errors  in /oc^,  or  errors  in  loio.  Errors  judgment  (though  the  defendant  in  ejectment 

in  fact  consist  of  matters  of  fact,  not  appearing  is  not  allowed  to  assi|;n  for  error,  the  ddkth  of 

on  the  face  of  the  record,  which,  if  tro^  prove  the  nominal  plaiutifi;  2  Stra.  899.  ud  rtd.  1 

the  judgment  erroneous;  as  that  the  defendant  Sid.  93.  T.  Raym.  59) ;  and  an  assignment  of 

in  the  original  action,  being  under  tLfey  appear-  errors  in  fact  must  conclude  with  a  verifioa^ 

ed  by  attomeyi  that  a  feme  plaintiffor  defend-  tion,  SSuep9hmk$  et  Use,  v,  Lkois,  1  Borr.  410f 
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because  it  doth  not  appear  in  the  record  aforesaid,  that  the  afore*  that  Thomat, 
saklThomasBowesjMasterof  Arts,  in  the  record  aforesaid  above*  ^^  ^ed^ 
named,  was  seised  of  the  remainder  of  the  messuage  afore^id,  theremaiderftt 
with  the  appurtenances,  in  the  declaration  aforesaid  above  spe*  the  time  of  tto 
cified,  at  the  time  of  the  said  recovery  in  the  aforesaid  court  of  "^^**^*^» 
hosting  in  the  Guildhall  of  -London  in  form  aforesaid  had  i 
for  which  cause,  the  entry  of  the  said  Thomas  Bowes,  Master  of 
Arts,  into  the  messuage  aforesaid,  with  the  appurtenances,  in  the 
said  declaration  aforesaid  specified,  was  not  fawfiiL  Item,  in  this  That  Thomas 
also  it  is  erred,  for  that  the  aforesaid  recovery  was  had  in  the  ^^  ^^f^^  ^^^ 
said  court  of  hustings  before  the  8th  day  of  May  in  the  14th  voach«f*and 
year  of  the  reign  of  the  lady  the  Queen,  that  now  is ;  and  that  having  ▼ouch, 
the  said  Thomas  Bowes,  who  before  was  tenant  for  term  of  Hfe^  ^  ^^^S*  ^y 
WIS  vouched  in  the  said  court,  by  the  aforesaid  William  Pelham,  in  the  r^"^ 
m  the  said  recovery  named,  to  waritmt  the  messuage  aforesaid,  ▼«?  «><)  eze- 
with  the  appurtenances,  amongst  other  things ;  which  Ibomas  SflSndcr^MiT' 
afterwards,  by  summons,  by  his  attorney,  appeared  in  court,  and  was  barred, 
fineely  the  messuage  aforesaid  to  the  said  William  did  warrant;  ^pd  therefore 
uid  further  vouched  to  warranty  the  aforesaid  Richard  Horsted,  JlSiJIrfS.^" 
who  being  present  in  the  same  court,  the  messuage  aforesaid,  with 
the  appurtenances,  farther  warranted,  and  afterwards  made  de» 
&nlt;  by  which,  judgment  against  the  said  William  Pelham  in 
the  said  recovery  was  given,  and  execution  thereof  in  the  form 
aforesaid  was  had,  so  as  the  said  Thomas  Bowes,  Master  of  Arts, 
(^  the  remainder,  without  any  demand,  in  the  messuage  afore* 
laid,    with    the    appurtenances,  stood  utterly  excluded;   and 
for  that  cause,  the  aforesaid  entry  of  the  aforesaid   Thomas 
Bowes,  Master  of  Arts,  into  the  said  messuage,  with  the  ap» 
punenances,  after  the  said  recovery  in  form  aforesaid  had  and  exe- 
cuted, was  unlawful.     Item,  in  this  also  it  is  erred,  because  it  was  j^^^  .^  ^^^ 
foond,  that  before  any  entry  of  the  said  Thomas  Bowes,  Master  found,  that  be< 
of  Arts,  the  judgment  aforesaid  was  fully  and  in  due  manner  ex-  ^V^J^^  ^"^ 
ecuted;  after  which  execution  so  had,  although  the  said  Tho-  Kimdnder* 
mas  Bowes,  Master  of  Arts,  before  the  execution  aforesaid  had,  auo,  the  jodf- 
had  title  of  entry ;  yet  the  said  Thomas,  by  the  law  of  the  land,  meat  was  eae. 
into  die  messuage  aforesaid,  after  the  execution  aforesaid  so  had,  ^^^  execa- 
*  could  not  enter.    Item,  in  this  further  it  is  erred,  because  it  is  [  « 13  a.  ] 

tion  he  coald  not  enter* 


Walker  T.  Siokoe,  Carth.  367.   King  v.   Goi-  58.  t  Ld.  naym.  883.  1  Stra.  439 ;  nor  can  any 

ftr^  Yelv.  58 ;  and  in  assigning  the  death  of  thing  be  assigned  for  error  ivhich  contradicts 

the  defendant  In  error,  it  concludes  with  pray-  the  record,  or  was  for  the  advantage  of  the 

lag  a  sdrr/ociof  ad  tmditndvm  errorei  against  his  party  assigning  it,  or  that  is  aided  by  appear- 

representatives.  See  S  Tidd'sPrac.  1201. 1  Sid.  ance,  or  not  taken  advantage  of  in  due  time. 

93,  T.  Raym.  59-  Carth.  339.     Errors  in  law  S  Tidd'sPrac.  1«0«.  And  when  the  assignment 

irc  common  or  special :  the  former  are,  that  has  been  merely  calculated  for  delay,  the  courts 

dM  declaration  is  insufficient  to  maintain  the  have,  in  some  instances,  set  it  aside.   Ibid.  1 

ictioa,  and  that  judgment  was  given  for  one  Stra.  141,545.  S  Stra.  899.  Lit  Ent  S«8.,  and 

party  instead  of  the  other ;  the  latter  are,  the  see  Spooner  v.  Garland^  «  Maul.  &  S.  474.  Ham' 

vaat  of  an  original  writ,  bill,  or  warrant  of  khu  v.  Shwggi,  Id.  476.    But  a  threat  of  bring, 

attorney,  or  any  matter  apparent  on  the  record,  ing  error  for  delay,  uttered  six  months  before 

vhieh  shews  that  the  judgment  is  erroneous,  the  writ  of  error  sued  out,  has  been  held  not 

Scveial  errors  in  law  may  be  assigned,  but  only  sufficient  to  entiUe  the  plaintiff  below  to  ezecn- 

<Bt  error  in  fact,  F.  N.  B.  SO ;  and  the  phun-  tion  pending  the  writ  of  error.  Retford  v.  Gar^ 

tff  taaaot  aarign  error  in  fact  and  in  law  toge-  rod^  7  Taunt.  537.  1  Mooro  C.  P.  Rep.  S53.  See 

^^f  fbr  these  are  distinct  things,  and  require  fhrther  as  to  the  assignment  of  errors,  and  the 

trials^  Baf.  Abr.  £mr,  K.  S.  Telv.  pleadUigt  thereon,  f  Saand.fOl,p.  r.  ••  t  (Ep.) 
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TM  id  wu  £oiiiid  by  die  jurors  aforesaid,  that  the  said  Thomas  Bowes,  the 
toMiM^UAr  fi'*''*^*  *^t  ^^o  was  tenant  for  term  of  his  life,  of  the  mes- 
WW  y^  lmBg»  saages  aforesaid,  with  the  appurtenances,  is  yet  living,  and  is  in  full 
9md  M>  tiiie  ta-  life  •  and  so  the  aforesaid  entry  of  the  said  Thomas  Bowes,  Mas- 
nni^^^^^ium  ^^  ^  ^^^*  ^  ^^  messuages  aforesaid,  with  the  appurtenances, 
daring  his  life  in  farm  aforesaid,  during  tne  life  of  the  said  Thomas  Bowes  his 
wMnotlawfnl.  father  made,  ought  not  to  be  adjudged  lawful:  and  for  these 

eanses  the  jodgment  aforesaid  for  die  said  Henry  Page,  against 
the  said  Edwara  Griffin,  and  all  thereupon  depending,  upon  the 
bill  aforesaid,  against  the  said  Edward  in  form  aforesaid  spoken 
and  exhibited,  is  not  sufficient  in  law ;  and  he  prayeth,  that  the 
said  judgment  aforesaid,  for  the  errors  aforesaid,  and  others  in 
the  record  and  process  aforesaid  being,  be  reversed,  annulled, 
and  utterly  holden  for  none,  and  that  he  unto  all  which,  by  the 
occasion  of  the  judgment  aforesaid  ffiven,  he  lost,  be  restored. 
Scire fadu  od  And  further,  the  said  Edward  GrimR  prayed  the  writ  (b  1)  of 
•*^''*''**  ^  the  Queen,  to  warn  the  said  Henry  Pa^  that  he  should  be  be- 
fore the  sidd  chancellor  and  treasurer  m  the  court  aforesaid  at 
Westminster,  to  hear  the  record  and  process  aforesaid,  and  also 
die  errors  aforesaid,  and  further  to  do  and  receive  what  should 
be  just  in  the  premises,  &c.  And  it  was  granted  to  him,  return* 
able  upon  Tuesday  the  2dth  day  of  October  (si)  next  following 
&c.  At  which  day,  before  the  aforesaid  chancellor  and  trea- 
surer, in  the  court  aforesaid  at  Westminster,  came  the  said 
Henry  Page^  by  his  attorney  aforesaid :  and  the  sheriflb  of  Loo* 
don,  that  is  to  say,  Richard  Goumey  and  Stephen  Soame,  now 
return  by  Thomas  Bickliff  and  Humphry  Walsingham,  good 
and  lawful  men  of  their  bailiwick,  that  they  did  warn  the  said 
Henry  Page,  that  he  should  be  before  the  chancellor  and  trea* 
surer  aforesidd,  in  the  aforesaid  chamber,  at  the  day  and  place 
aforesaid,  to  do  and  receive  as  the  s^d  writ  commanded  and  re* 
qoired ;  and  thereupon  the  said  Edward,  by  John  Ebiwkesworth 
Joinder,  is  ^^  attorney,  came  likewise,  and  demand^  the  hearing  of  the 
■sifaiii  ^  record  and  process,  as  also  of  the  errors  aforesaid*  And  th^ 
"^  are  read  unto  him,  8cc.  which  being  read  and  heard,  the  said 

Henry  Pi^  said,  that  in  the  record  and  process  aforesaid,  made 
in  the  giving  of  the  judgment  aforesaid,  it  is  in  nothingerred  (t  1 ); 


(r  1)  In  modern  practice,  it  la  wnal  for  the  ance  to  saved  by  the  defendant's  appearinf^, 

dcfeadiuit  in  error,  by  content,  to  talie  notice  which  he  may  do  graiis.  Sid.  17S.  Keb.  64S. 

irolontarily  of  the  asMgnment  of  errors;  which  Sup.  n.  (r  i.)    See  further  as  to  this  writ,  f 

coolant  b  testified  by  his  pleading  tm  nuUo  eU  Tidd's  Prac.  1S07.  Bac.  Abr.  Error,  F.    (£d.) 

arraliMi,  and  then  there  is  no  occasion  for  a  (t  l )  In  Weaver  y,  FeUon^  B.  R.  M.  S  Car. 

mn/Mias  od  midiemiwm  errm-f.  Carth.  40.  And  Roll.  Abr.  764, 5.  S.  C.  Jones,  199,  it  was  re- 

\b  enor  from  the  King's  Bench  to  the  Exche-  solved,  that  after  in  nuUo  est  errattan  pleaded 

•ner-chamber  (by  virtoe  of  stat.  37  Ella,  c  8.),  (which  is  the  common  plea,  or  joinder,  m  error, 

cne  court  never  awards  a  tdrefadoM  ad  oMdien-  and  is  in  the  nature  of  a  demnrrer,  and  at  once 

dwM  errarei,  but  notice  is  given  to  the  parties  refers  the  matter  of  law  arising  thereon,  to  the 

.eoocemed.  1  Vent  34.  (Eo.)  judgment  of  the  court,  S  Tidd's  Prac.  1S08.) 

(•  1)  The  plaintiff  in  error  must  assign  his  er-  neither  the  plaintiff  nor  the  defendant  can 

roaa,and8Qeoota0oirtf/aciasadaiidtaM/iim«rroret  allege  diminution;    for  by  the  joinder  they 

(iwless  it  is  waved  bv  consent),  the  same  term,  or  allow  the  record;  and  it  is  there  said,  that 

the  term  next  alter  the  record  is  removed ;  other-  Bishop^t  ease  in  5  (3o.  does  not  agree  with  the 

wiaethewliolematterisdi8eontinued,andbewiU  record;  for  there  the  defendant  aid  not  plead 

be  oblifed  to  sue  a  new  writ  upon  the  record  di^  in  nuUo  est  erraiumy  but  it  passed  against  the 

rcctedtotbejosttcetbeforewhomtherecorditre-  defendant  by  nil  dieU,    But  vet  the  court  ex 

noTed,teproeeedtipontbereoord,aii0dconMiM-  effieio  may  award  a  eertioran  ad  Oiferwumdam 

bisrttidH,  F.  N.  B.  SO  O.  But  audi  disconttna-  eoneieniiam,  and  that  which  if  certified  shall 
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and  jnyed  that  the  coort  here  proeeed  as  well  to  the  eKamn 
uea  of  the  record,  and  the  process  aforesaid,  as  the  csutes  afore^ 
Mid,  for  errors  allured ;  aiid  that  the  judgment  aforesaid  in  all 
Akifp  might  be  affirmed*  And  becanse  the  aforesaid  chan-  Curia 
cdior  and  treasurer  would  adrise  of  and  upon  the  preaiisea»  ^*^' 
befere  they  give  their  judgment,  day  is  given  to  the  partiea 
ifaresaid  here,  that  is  to  say,  in  the  chamber  aforesaid,  until 
Tnetday,  the  1 1th  day  of  November  *  next  following,  to  hear  [  *  13b.] 
dieir  jiMlgment,  &c  At  which  day,  before  the  aforesaid  chtti* 
ceilor  and  treasurer  in  the  chamber  aforesaid,  at  Westminster, 
come  the  parties  aforesaid,  by  their  attomies  aforesaid :  and  be^ 
came  the  aforesaid  chancellor  and  treasurer  are  not  yet  advised 
of  giving  their  judgment  of  and  upon  the  premises,  further  day 
ii  given  to  the  parties  aforesaid,  before  the  aforesaid  chancellor 
or  treaaorer,  in  the  chamber  aforesaid,  until  Tuesday,  the  1 8th 
day  of  November  then  next  following,  to  hear  their  judgment, 
Itc.  At  which  dav,  before  the  aforesaid  chancellor  and  treasurer 
ii  the  chamb^  aroresaid,  at  Westminster,  come  the  parties  afore- 
Mid,  by  their  attomies  aforesaid;  and  because  the  aforesaid 
diaDceflor  and  treasurer  are  not  yet  advised  of  giving  dieir 
Jadgment  of  and  upon  the  premises,  further  day  is  given  to  the 

Cries  aforesaid,  until  Tuesday,  the  25th  day  of  November  fol- 
io^ to  hear  their  judgment,  &c.  At  which  day,  before  the 
tfaresaid  chancellor  and  treasurer,  in  the  chamber  aforesaid,  at 
Westminster,  come  the  parties  aforesaid,  by  their  attomies  afore- 
Mid ;  and  because  the  aforesaid  chanceUor  and  treasurer  are  not 
yet  advised  of  givmg  their  judgment  of  and  upon  the  premises, 
fiirther  day  is  given  to  the  parties  aforesaid  here,  before  the 
aforesaid  chancellor  and  treasurer,  in,  the  diamber  aforesaid, 
imtil  Tuesday,  the  27th  day  of  January  next  following,  to  hear 
their  judgment  thereof,  &c.  At  which  day,  before  the  aforesaid 
diaBcellor  and  treasurer,  in  the  chamber  aforesaid,  at  West- 
fliinster  aforesaid,  come  as  well  the  said  Henry  Page,  by  John 
Hawkeaworth  his  attorney  aforesaid,  as  the  aforesaid  Edward 
Griffin,  by  Richard  Ration,  his  attomey  aforesaid;  and  there-  Ptaapaii  tfor- 
opon  the  said  Henry  said,  that  the  said  Edward  his  writ  afore-  ^^  cMtte- 


for  correcting  of  errors,  against  the  said  Henry  in  this  i^|um  of  errors, 
case^  further  to  prosecute  or  maintain  ought  not,  because  he 
aith,  that  after  the  last  continuance  (u  i)  of  the  [dea  aforesaid, 

■  ■   ■  ■       I  ■    ■        ■         ■■III  — »— .»^^» 

W  iBiiczed  to  the  record,  and  is  called  a  rider-  not  allowed  in  error  in  tbe  Excheqaer-cbam- 

nMj  Noj,  83.  S.  C.  Vid.  $S.  £  4.  46  a.  f  8.  H.  ber,  held  before  the  cfaanceHor  and  treasurer, 

(.   10  Dyer,  3f  b.   9  E.  4.    3it  b.  Pronkiffn  t.  tile  practice  of  this  court  being  yerv  different 

Eanwa,  Ca.  Temp.  Hardw.  118.    And  in  Chnp-  from  that  of  the  conrt  of  Error  in  the  Excheoner- 

mm'M  €m»e  the  difference  is,  if  dhninution  be  al-  diamber,  which  sits  by  yirtne  of  the  S7  Ella.  c« 

kfed  in  a  thing  colfaiteral,  as  a  warrant  of  at-  8.  2  Mann.  Exch.  Prac  489.    (Ed.) 
Ivwj,  or  any  mesne  process  that  to  not  of  the       (n  1)  When  any  matter  of  defence  arises  after 

body  of  the  record,  it  may  be  alleged  after  an  issue  in  fact,  or  a  joinder  in  demurrer  (Hob. 

UmOUuternhm:  but  otherwise,  if  it  be  of  81.  Com.  Dig.  Abatement,  1. 14.   1  Chit.  Plead, 

ibesahstancemiid  part  ofthe  record  itself;  as,  651.  Contr.   1  Str.  493.    1  Ld.  Raym.  f66),  tbe 

if  ictnned  fa  die  oetinue  onlv,  where  the  first  defendant  is  allowed  to  plead  it  fmi»  dtanim 

msOtm  was  io  tbe  debet  and  detmet,  vid.  i.  cmdifnumee;  as  that  the  plaintiff  hmsgireahlm 

B.  T.  tl.  Bae.  Abr.  Error,  E.    t  Tidd^  Piac.  a  release  (as  in  the  present  case),  or  to  out- 

UOa   f  Samid.  XOt»  P*  >•    But  rules  to  al-  lawed,  excommunicated,  or  baiAiupt  ^CanMr 

life  iB^iwliiHi  aad  other  cBlatorr  (brms  are  ▼.  Stewuri,  15  £ast,69»);  or  that  tliedtreiKbyit 
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-«n.    ''z.     aiansmt.  '..  .  fc.     'V^^rr  -qc  plea 
T:eM    n-R    ick.  <  r  ":«    -iMiea.    ma  ciie 
3e  •ieieiKi«aE.    -a  'ne  ^x- 
•irxz:.*a    r         ise  .■.«>!!i     ir 'lun  'i    -na   a  lie- 
im    "'.    K-frr*".  '1    d  « «.  .3e  ^nuinit'  imv  sicB 
lazsxip^t.        uu.     -       .*.      l:.  >urx.   -ri. 

"•-frtt  j::.  Jac  -r.  .H^aa.  ..  "s*!;*  rurdier 
J  }  W9S  «u  r— rji  iacunHMcr.  ^nvn  ue- 
««<ar^.  -BQ  '  :  •  '  jne  .oa   aaoncr     r    •waiiiiic 

Wt.-.    :^'  •  r-«^         IB.   Jic  .ibaienwuu  rL  J?. 

.    V.    1311.    -'.    '    :n9.    Stiw.  N.  H.  iia. 

3»c.  i.  'Vu  ">  .  :au  n  vaai  -ascs  tliev 
vi  «  €'.  Jtae,  .M^%  .  '.A^a,  *.  Jo*,  iml  P. 
xrT  -^m*  aa  Smua^tra  '.  .itf«-vrrT.  *  ramt. 
.fEl.  "A»«irfVFai't  mi  latrt  -.  ^nrntta  -md 
"Lac  !«!?.  9««-  Ej. 
£  leaauue  ^^  i^tr*!.  .i  >rf>iert  .»  io  z«s 
:«;vT«»ar<-.  3  rtier  cut  *iiu  -imrt  ouy 
r  s«r  uxacxac  r  'se  let^i.  Po»t.  lO 
'j.  -z  '.  XBi.  3  \  u.  r*  .  mu  1.  H  :b.  4 
?.  i-  3S.  .-im-  Jifc  l'>'-*aui:r.  i)  :.  But 
vfiea  ne  le^x  •pvraxe*-  muer  '&e  -tatuti*  olf 
Dtfs.  u  I  twkt  um  TitiUM;.  ir  i  'Tovenant  to 
•«u«ti.  m>  inti«rr  .w*:*is  w  nuue.  H£ai<  ▼. 
i.  .-u.  uiu  ict*  j  r  K.  37*1. 
:  Tuma.  •  ,  .  ■.  *' ■».  VM..  i  3o».  inii  P.  J«7. 
*  ':i.  il.  x-i     air   »    c  *ie<.'ttiary  in  dw  case  of 

I  -f-ixniKixt.  r  r.  X  :.-v.  J  r.  R.  j7.:J.  i 
^Sanno.  C  '•  imc*«  tw  ier«i  icrrimpanyijis  it 
.vnrain  l  v;irmiiE^  jr  .uuuiiiun.  •««  \t%nt»  p.  Ii9. 

II  ■♦  i.  ■'..  jur  unirrr  -uv  Jeea  .s  '•rated  a»  in- 
imr^sitfst.  «  T  1{.  :ri.  Com.  Dijs.  Pleader.  O. 
U;  .  *r  ':&e  n^uuciif  ia»  lu  r:^hc  tu  Uie  pOMes- 
cttin  ii'  r.    ir  n  'tif  -nincerpart,  1  <aand.  9  a. 

,  :  V  •>.  :u^  jur  'Vixere  ±e  is^i^^nees  ut'  a 
lan&Tnur  juiic^*v  -ue  in  tbe  bomi,  Cru.  Car. 
iU^  jtir  n  "oae  n  lu  iwari .  n>r  thuu((h  onder 
4**ai.  >t  >  ju  s'v'tfuiity.  i  Siunii.  o.>  b.  (.3). 
But  vuers  i  prji'er^.  or  dn  exL'Use  tijr  the  want 
iir  .1.  .d  3i!C!!>siry.  i  uie  yilaiotiif  prutesw  to  pro- 
■luce  die  itHhi.  when  lie  :»  nut  prepared  to  do 
M,  the  derendunc  i»  tfubcied  tu  oyer,  and  if 
he  pi**ail  tua  -.at  'lutnm,  the  plaintilf  will  be 
nouidited  on  tiie  tnai.  J:»  it  will  not  be  soffi- 
rient  ia  weh  com  to  prv«e.  that  the  deed  was 
bat  or  destroyed,  or  ib  ibe  dcfcadaots  posses* 
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nawTji  in  the  S^  year  aforei^d,  released  and  quit-claimed  to 
tbe  nid  Henry  Page,  hv  the  name  of  Henry  Page,  of  London, 
mercbantrtaylor  (w  1 ),  all  manner  of  actions,  suits,  errors,  writs  of 
error,  cpiarrels,  plaints,  and  demands  whatsoever,   *  which  the  [  *  14*  a.  ] 
aforesaid  Edward  against  the  said  Henry  then  had  depending, 
or  which  at  any  time  then  after  he  might  or  ought  to  have 
igsinst  the  said  Henry,  his  executors  or  administrators,  for  any 
matter  or  thing  whatsoever,  from  the  beginning  of  the  world 
anto  tbe  day  of  the  date  of  die  said  writing  or  release,  as  by  the 
aid  writing  here  in  court  shewed  plainly  appe4reth ;  and  this 
the  said  Hennr  is  ready  to  aver ;  whereupon  he  demands  judg- 
ment, if  the  Uiid  Edward  his  aforesaid  writ  for  correcting  of 
errors  aigainst  the  said  writing  of  release  of  the  said  Edward, 
farther  against  the  said  Henry,  he  ought  to  maintain  or  pro-  f^  l^-  Raym. 
acute  («).  1053.] 

(a)  A  tenant  for  Tife,  the  remainder  in  tail,  the  remainder  in  fee,  bargains  and  Cck  Lit.  251  b« 
kDi  tht  land  in  fee  to  one  who  before  the  statute  14  Elizabeth  suffers  a  recovery,  356  a.  562  a. 
ii  which  A.  is  vonehed,  and  Touches  over,  and  he  in  the  remainder  enters,  ami 
flie  entry  adjudged  lavfalf  and  a  writ  upon  that  is  sued,  and  the  phiinttff  doth 
icfcaae  &e  errors.  Note  to  the  former  editiotu.   [See  post  p.  38.  and  n.  (p  2).  ib.]  6  Mod.  236. 


4  East,  585.  1   Esp.  Rep.  337.    In  such  (1).  289.  (2).  317.  (2).    2  Saund.  9.  (12).  (13). 

esse,  therefore,  tbe  declaration  must  be  amend-  46.(7).  366.  (l).  405.  (1).  410.  (2).    1  Chit, 

ed,  and  the  circumstances  to  excuse  the  profert  Plead.  3d  edit. 331 — 353.  With  respect  to  aver- 

Avoid  be  stated.    Id.  ib.    1  Saund.  9  a.  (l).  ments  in  excuse  of  a  profert,  in  case  the  deed 

1  Chit.  Plead.  3d  ed.  552.    However,  the  omis-  is  lost,  or  in  the  possession  of  the  defendant, 

Moa  of  a  profert,  when  reqnnite,  can  only  be  &c,  see  2  Chit  Plead.  191.    3T.  R.  151.    2 

taken  advantage  of  by  special  demurrer.    Stat.  Campb.  557, 8.    (Ed.) 

4  and  5  Ann.  c  16.   'Com.  Dig.  Pleader,  S.  17.  -  (w  l)  That  in  pleading  a  deed,  the  addition 

See  Arther  as  to  prolfert,  aiid  as  to  the  demand  of  the  parties  neeids  not  £e  slated,  2  Chit.  Plead, 

asd  ciVng  of  oyer,  and  the  manner  of  setting  234  (f).    (£0.) 
«rt  deeds,  d^c.  thereon,  1  Saund.  9.  (t).  9  b. 


SIR  W.  PELHAM'S  CASE. 

Hilary  Term,  32  Elizabeth. 

Betwixt  Page  and  Gb:if7IN. 

1  tenant  for  Hfe,  remainder  to  B,  in  tail,  remainder  to  A.  in  tail,  reiimindef         1590. 

•fer;  A»  by  indenture  inroUed  in^ Chancery,  bargains  and  sells  the  lands  to  C,         ^'^'rIw 

mk  hU  beira ;  and  then  C.  suffers  a  common  recovery  with  voucher  of  A,  ^ 

bdbre  the  atatnte  14  Elizabeth,  c.  8.  and  execution  is  had  thereupon ;  held,       Grtfhn. 

lit,  nnrt  tiiia  was  a  for^^tnre  of  the  estate  of  C. ;  2nd,  That  the  suing  of  exe-  [Pt.  I.~14  b.] 

cadoo  was  no  bar  to  the  entry  of  the  remainder-man.  ?*^  2  Leon. 

00.  4  Leon. 

99.  1  And.  237.  Mo.  271.  [S.  C.  cited  ace.  2  Saund.  42  k.  1  Bnrr.  81. 1  Inst.  251.  b.  ii.  200. 

<l4(c).  17th  edit.  S95  a.  (1).  2  Wood.  Conv.  5th  edit  784.  Shep.  Touch.  4S.  Watk.  Desc.  295. 

f  Cm.  Dig.  495.  VhL.  Abr.  Age  I.  Estate  G.  b.  Q.  b.  Com.  Dig.  Forfeiture,  (a  2. 4).    Recovert 

{t2>.    Bar.  Abr.  Infnicy  aad  Age,  L.6.    ]ftemainder  G.  5th  edit.  V.  8S3,4.  849.    Contra.  IT. 

iLsie.   Dob.  1  Prest.  Conv.  ill.  1  Prest  Abst.  554. 428.  See  the  references  and  notes  infra]. 


b  tlus  term  a  wrk  of  error  was  depending  in  tbe  Exchequer- 
AjBhtij  betwixt  Edward  OriffiH,  plainti^  and  Henry  Irage, 
teodanty  apcm  a  jadgment  given  in  the  Exchequer ;  and  Uie 

f  OL.  I.  D 
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case  was  thus.  Henry  Page  had  in  Hil.  30  Elizabeth,  brought 
an  (Qcctione  Jirmce  in  the  Exchequer  against  Edward  Griffin, 
and  declared  on  a  lease  made  by  Thomas  Bowes,  master  of  arts, 
10  January,  .29  Elizabeth,  to  the  said  Page,  of  a  capital  mes- 
suage in  Lombard-street,  in  the  parish  of  St  Mary  Woolnoth, 
&c.  in  London,  called  the  sign  of  the  White  Lion,  for  six  years, 
and  that  the  said  Griffin  had  ejected  him ;  and  upon  not  guilty 
pleaded,  the  jurors  in  London  by  nisi  prius,  gave  a  special  verdict 
to  this  efi^t.  They  found  that  Sir  Martin  Bowes,  Knt.  was 
seised  of.  the  said  house  in  fee,  and  had  issue  one  Thomas 
Bowes,  and  that  the  said  Thomas  had  issue  Martin  Bowes,  and 
the  said  Thomas  Bowes,  master  of  arts,  now  lessor,  and  one 
George  Bowes ;  and  that  the  said  Sir  Martin,  £9  Julii,  8  Eliz. 
by  his  will  in  writing,  did  devise  to  the  said  Thomas  Bowes  iiis 
son  the  said  house  for  his  life,  without  impeachment  of  wastes 
the  remainder  to  the  said  Martin  his  son,  and  to  the  heirs  male 
of  his  body  begotten,  the  remainder. to  the  said  Thomas  Bowes, 
master  of  arts,  in  tail,  the  remainder  to  the  said  George  Bowes, 
in  tail,  the  remainder  to  the  said  Thomas,  son  of  Sir  Martin,  in  ' 
tail,  with  divers  remainders  over :  and  afterwards,  anno  8  Eliza- 
beth, the  said  Sir  Martin  died,  after  whose  decease,  the  said 
Thomas  his  son  entered,  and  was  seised  of  the  said  house  for 
life,  with  the  remainders  over  as  aforesaid;  and  afterwards  19 
December,  anno  H  Elizabeth  the  said  Thomas,  son  of  Martin^ 
by  deed  indented  and  inrolled  in  Chancery,  according  to  the 
[  ♦  15  a.  }  statute  (x  1)  did  bargain  and  sell  the  said  house  to  Sir  *  William 
Pelham  and  his  heirs,  who  suffered  a  common  recovery,  -in  which 
Thomas,  son  of  Sir  Martin,  who  was  tenant  for  life,  was  vouched, 
3  Co.  00  b.  Co.  and  this  was  before  the  statute  of  14  Eliz.  c.  8.  (y  l),  and  execu- 
Lit.S56a.         tion  was  sued  upon  the  same  recovery;  and  if  this  common 

(xl)  Stat.  27  H.  8.  c.  16.    See  ante,  p.  13,  life  io  possession,  if  after  this  act  a  tenant  for 

n.  (u).    (Ed.)  life  haa  made  a  lease  for  years,  and  the  leasee 

(y  1)    At  common  law,  a  recovery  in  a  real  had  made  a  feofiinent,  and  a  precipe  had  beea 

action  for  the  freehold  of  the  hind,  being  con-  brought  against  the  feoffee,  and  he  had  voacbed 

sidered  as  a  restitution  to  a  former  right  by  the  tenant  for  life ;  snch  a  recovery  was  not 

solemn  judgment,  whether  obtained  aucr  an  within  the  statute,  because  the  tenant  for  life 

actual  defence  by  the  tenant  to  the  writ,  or  in  was  not  then  seised ;  for  the  feoffment  of  the 

consequence  of  his  default  or  feint  plea,  eaually  termor  operated  as  a  disseisin  to  him  and  tiM 

bound  the  right  of  the  land,  and  was  conclusive  reversioner.    Post.  10  Co.  45  a.    1  Inst.  S6f  a. 

on  all  persons  who  had  uiy' interest  therein,  li.  617.    To  remedy  this,  it  was  declared  by 

though  strangers  to  the  action.    Hence  tenants  the  14  Eliz.  c.  8.  ''  that  all  recoveries  bad  or    ' 

having  only  a  particular  estate,  by  selling  the  prosecuted    by  covin   against   any  particular  ' 

lands  and  suffermg  their  purchasers  to  recover  tenant,  or  agamst  any  other,  with  voucher  over    * 

them,  were  enabled  to  bar  the  persons  entitled  of  such  particular  tenant,  should,  as  against  iSk    ^ 

in  remainder  or  reversion.    %  Inst.  73.  321.  persons  m  remainder  or  reversion,  1^  atterly  J 

429.    1  Burr.  115.  Bac.  Tracts,  148.    5Cru.  void ;  provided  that^ this  act  shall  not  extend  te  /> 

'Dig.  2d  edit.  341.    But  this  being  justiy  re-  recoveries    by    good   title, .  or  to   recoveries  "^ 

garded  as  a  grievance,  a  remedy  was  pi'ovided  by    assent    anct    agreement  of  the    persoat    "i 

bpr  Stat.  West.  2.  c.  3.    Further  remedy  was  in.  remainder  or  reversion,  so  that  such  aa-    ' 

l^ven  bv  the  statute,  33  Hen.  8.  c.  31.  which  sent  appear  upon  the  same  record  (either  OB  .  > 

enacted,  tliat  all  covinous  recoveries  suffered  a  voucher,  aid,  prayer,  receipt,  or  the  like, 

by  tenants  for  life  should  be  void;  aud  common  1  Inst.  362  a.  ii.  618.  2  Roll.  Abr.  23.  146)^ 

recoveries  being  viewed  at  this  time  as  a  spe-  in  any  of  her  maj^t/s  courts.**    See  TFtMiMa 

cles  of  conveyance,  tiie  judges  held  that  a  re-  v.  Cr^io,  Cro.  Eliz.  562.    And  it  was  thereby 

covery  against  this  statute  should  have  the  same  further  enacted,  that  the  statute  32  H.  8.  c.  31. 

effect  as  a  feoffment  or  fine,  and  consequently  should  be  repealed.     On  the  constructicm  of 

operate  as  a  forfeiture  of  the  particular  estate,  the  statute   14  Eliz.    c.  8.,  see  post.   p.  88. 

1  Inst.  356  a.  iii.  186.  Vaugh.  51.    But  as  tiiis  o.  {y  2).  1  Inst.  362  a.  ii.  6l7.    483  (f  SJ.  Pig* 

sutute  only  avoided  recoveries  by  teoanU  Iqi  JECec.  18. 83.   5  Cro.  Dig.  434.   (Ed.) 
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< 

enr  should  bar  the  remainder,  or  the  entry  of  him  in  the 
nder  in  tail,  was  the  question.     And  in  the  Exchequer,  For  the  de- 
J  the  first  judgment  was  given,  the  defendant's  counsel  ^"^^ant. 
i,  that  judgment  ought  to  be  given  against  the  plaintiff  in  point.    *  ^'' 
jctionejfmue^  for  two  reasons ;  first,  because  the  remainder 
omas  Bowes,  the  lessor,  was  barred  by  this  recovery ;  for 
ioovery  was  out  of  the  statute  of  32  Hen.  8.  c  31.,  because  I^istinctlonbe- 
\  case,  although  Sir  William  Pelham  was  but  a  particular  fr?aw  alTdT^ 
\f  yet  he  dotn  not  in  this  recovery  vouch  the  common  tenant  in  deed. 
ee,  but  him  who  was  tenant  for  life,  and  so  he  is  a  particu-  '^  ^*  ^  ^* 
lant  in  law,  but  not  in  deed.     And  therefore  it  is  agreed  47**^^  e^inst. 
Elliz.  5.  tit.  Age,  pi.  2.  in  Fitzherbert,  if  the  vouchee  who  455. 4Co.5o\i. 
iDt  in  law,  vouch  the  heir  of  the  husband  in  a  cui  in  vita,  ^  Jf  *>"•  ^*®- 
rol  shall  demur  by  the  statute  of  West.  2.  c.  40.  {z  1 ) ;  for  is  e.4.  le  a. b. 
gh  the  words  of  the  statute  are  general,  yet  they  are  in-  Br.  Ap  43. 
1  when  the  tenant  in  deed  vouchetn  the  heir  of  the  husband,  J^*  b  Sl^CmI' 
It  when  the  tenant  in  law  voucheth  the  heir  of  the  hus-  in  vita.  i7E.s. 
A  2).     And  16.  Hen.  7.  5  a.  tenant  by  receipt  shall  vouch  59  a.  is  E.  4. 
the  degrees  in  a  writ  of  entry  in  the  pier,  for  he  is  but  a  ]^'^i^^xl^^^ 
in  law,  and  not  a  tenant  in  deed  (b  2).    And  it  seemeth,  46  £.  3.  A^e* 
he  letter  of  the  act  of  32  H.  8.  that  this  case  is  not  within  ^6.  7  E.  t. 
tate,  for  in  the  body  of  the  act  it  is  said,  «  All  such  re-  s,^j^i^l^ 
!8,  &c  against  such  particular  tenants  of  any  lands,  &c.  240.  14  H.  7. 
if  the  same  particular  tenant  is,  or  shall  be  seised,  as  te-  ^^  **•  ^9*- 
y  the  curtesy,  &c.  or  otherwise  for  life,  shall  be  void,  &c  Br.  Voucher' 
t  such  persons  to  whom  the  reversion  or  remainder  shall  i64.  2  H.7. 
ppertain,  &c.'*     And  because  the  vouchee  in  our  case  was  iJ  ■•.®'^'  ^ 

■^'^  Voncherl39. 

Bendl.  in  Kel.  211  a.  10  Co.  45  a. 


At  eommon  law,  if  the  husband  aliened  (b  2)  At  common  law,  in  all  real  actions,  the 

of  his  wife,  this  worked  a  discontinn-  tenant  was  permitted   to  vouch  any  person, 

id  drove  the  wife  to  her  writ  of  cui  in  though  he  or  any  of  his  ancestors  never  had 

Ikt  heir  to  his  smr  cui  in  vita ;  and  these  any  thing  in  the  land  whereof  he  might  enfeoff 

were  often  delayed  by  the  purchaser  the  tenant,  or  any  of  his  ancestors ;  and  the 

I  the  heir  of  the  husband,  being  within  person  vouched  might  in  like  manner  vouch  an- 

whith  case  the  tenant  might  pray  that  other ;  and,  as  upon  every  summons  ad  war- 

il  may  demur  for  his  nonage.  2  Inst,  rantizandnmf  there  must  be  a  lapse  of  several 

u  Abr.  Age.  J.  Bac.  Abr.  Infancy  and  months  before  a  return  of  the  writ  could  be  had, 

6.    To  remedy  this  grievance,  it  was  the  delay  was  uifinite,   while  every  voucher 

1  hy  the  statute  Westm.  2.  c.  40.  that  perhaps  was  false.  8  Inst.  240.  2  Reev.  Hist. 

person  aliened  any  land  held  in  right  120.    To  *  remedy  which,   the  statute    W.    l. 

ife,  after  the  death  of  the  husband,  the  (3  Edw.  1.)  c.  40.  was  passed,  which  (amongst 

er  her  httr,  should  not  be  delayed  by  other  restrictions),  provided,  that  in  writs  of 

Ife  of  the  heir  who  ought  to  warrant;  entry  which  made   mention  of  degrees,  none 

tke  purchaser  should  stay  till  the  age  were  to  vouch  out  of  the  line  there  mentioned. 

■mtor,  before  he  should  avail  himself  But  where  a  disseisor  made  a  lease  for  life,  the 

maaty.  Id.ib.2.  Reev.  Hist  191.  But  remainder  in  fee,  if  the  disseisee  brought  a  writ 

is  BOW  of  little  use,  as  this  species  of  of  eiitry  fur  disseiuin  in  the  per  (see  F.  N.  B. 

naace  is   taken  away  by  the  statute  191  D.  Com.  Dig.  Dum  fuit  mfra  statem  (a). 

.  c  2a.  which  gives  the  wife  and  her  l  Inst.  238  b.iii.  198.  and  n.  (c)  ib.  Booth,  172. 

riglkt  to  enter,   notwithstanding   the  3  Bl.  Com.  181.)  against  the  lessee,  who  made 

■  ef  the  husband.   2  Inst  456.  i  Inst,  default  after  default,  and  he  in  the  remainder 

I6ft.iii.  113,  114.    As  to  the  construe-  was  received  (St  W.  2.  c.  30.  Stat  de  defen- 

ttis  statute,  see  l  Inst  326  a.  327  sione  juris  13  U.  2.  c.  17.  1  Inst.  192  b.  i.  763. 

3—117.  and  n.  (r),  (s),  (t),  (u),  (x),  (y),  2  Inst.  345, 3^16)  he  might  vouch  out  of  the  line, 

')t(*l)9  ib.    (j£d.)  because  he  was  not  within  the  degrees  men- 

Aee.  2.  Inst  454, 455,  for  the  statute,  tioned  in  the  writ  2  Inst  242.    (Eo.) 
idevogatioo  of  the  commoii  law,  ought 
'sCrtcOy.    (Ed.) 

d2 


Brt;L 


tvr  «Quirv.   i:  «n»  unifBO. 


iisr.  r  mam:  isr 
disvcMisC  ir  {.nrni*.  bul 
^  •rrr  ir  ciir7  n  iie  unc  .t  i2y. 
vriA  vifuciKc  over  "tlft  ^nsmmuL 
^^^        mum   flf  M  i£.  ^ 

u*  «.  a^iMu    l^Ht.  iuf  iuifCft  n  -txft  coraic^  if  ^LnmiiiiL.  si.  Ui  Hik.  bjp  Ae 
S^wy:*-     jMitiw»  nf -Alt:  ttmnmnL  _        ~ 

<U^Aa  m<«   tafi»»  iTOK  JUR  tfc'  Tm:  (UiaumnC  ti  iiK 

\n  -tuit  dflMiHnxi.  liL  Hut 
X*  II  t;.'  iwt^tiir  i^*!a^CMi  ;£  n  nut 

mmvait  ^  Vk  tL  <^.*  ^MaoBi: 

41?  jum.  n  '&(  7«nauut«E.  miE  inc  iinEir  x^visciittfiirr  m 

AfR  4^:.  «:  IL.  S^  L^  JL  '^  rnsfticiisL.   .c  S  E.  f.  2  bk  ad 
^,,l^^;g^,,„;^     fr«iiiuM«  ^J  -^  «JBiQ»  4^  3S  IL  "K.  :;.  m..  -««»  dJDHL     (J^ 
f 'wf,  im  .««•«-  »(  ^jw%  4iit  rwHfivt:  iur  ^hr  jiumaX-  Jhouhk-  Avar 

mmtstKuut,        Ftiltett;   far  wiiwmnrti  js  b  ammHiE  WEWPKyHj- 
«iutiir toEMfttit  flww^  in-  criimnmi  Tiincf,  ai  a.  iMmwr  Wnzme 

tot,«uc iOM^  ^'^  rr<«r?i(ii^  itf  -ml  aft  n^fiii  &  ime  'fr  itt:ifiinHiL  :  Sir  t&ot  ciaw 
Mt  M  *  'hi!^  St  Krjgpvt  liLuirm:rAL  Bsskxl  Cask,  jmf  JiL  3e  barons  of  die 
^  '''^    £x<:&icf^uer  ipos  ^^rsac  i^Eberseat  &l  ccsd^?^  tftae  dbe  aid  ,  ^ 

10,  %  mm.        kJI  mob  hk  s&c  RBOEBiiia'  m.  ladL  af  «a»  as  mmA.  oi  kna^  m  ff  .T^ 
^JZ^     dbi^iaaiSirWmfiaFe&nkBiIie«vd«fB^ 

»lUui<v.  %(ji^.^^  4  L41M1.  UCL  •  Lcmk  £:.  'Witah.'ftrfc.  £  VAk  rk;(  BfeR.  L»€.  tBLB^fr 
4M.  i««'.  I>  T.  IL  &V(,  :;^K  F^  Bmu  Sri.  skif.  T« 

«^^Y4«wi4,Uu    {>  Oil  lA^  4$$w  C4Mnk.  &  T.  L 

4M^  1^«»t  aito»  ^,  M  flu  'fr  t>.> 


O.  t,  K^  Uf  itrjtA  W  <w#i7  m  Urn  fMt,  we     _ 
|p«6*  M«f  Mtfit  It  Mwy^ff  a  r^jMU  oMicjaBcc,    «o  kt  P.  t€r.  D.  f  bat.  -Mtt.  t  Kkt,  WtlU 


M  M  A^  $p*0Uft^  m4  4^0*  imii  4r«al  m  4»-       (v  f)  As  «»  J«clwai 


1r  fflptf,  <4i.    A'^roMw^f  MM,  fiMC  t0  Ca.  25^    S  C*.  5«.  1  Ssd.  1T4.4  Crv.  Dig.  M  ctf.  1 
ir<AM4f*i*<  «rt^lA^«#wf  ^  •  4h«clite  «f  le-    5CkcA.4i8a.   (£».>  ^ 


^  Mk^  wym  fftafM*  w  M-fliiwflltr  or  re-       («  S)  B«t  see  aailft  t,  C^jfM^  ^''^  ^* 


15  a.  t>. — 16  a.         sift  wiluam  klham's  case.  $<j 

ment    And  a  difference  was  taken  between  a  recovery  by  as-  DittiHctioii 
sent,  which  is  in  the  nature  of  a  common  conveyance,  and  a  Jl^*^"  ^' 
recoveiy  without  assent  of  the  parties,  although  it  be  without  mon  recovei^] 
title  (h  2%  And  it  was  also  adjudged  by  the  whole  court,  {d)  that  "P^  » recovery 
the  entry  of  him  in  the  remainder  in  tail  was  cbngeable  as  ZiSimt  con!' 
well  after  the  execution,  as  after  the  judgment;  for  it  being  a  sent  of  parties. 
fcrfeitare  for  the  reason  aforesaid,  the  suing  execution  will  not  J^^.^  recovery 
UAI  the  entry  of  him  in  the  remainder.    And  the  court  said,  it  ure^Uie^^nr^ 
would  be  mischievous,  if  before  the  statute  of  14  Eiiz.  cap.  8.  it  of  the  remain- 
riumld  be  in  the  power  of  tenant  for  life,  by  suffering  a  common  ^^'??^  ^"i- 
recovery,  to  toll  the  entry  of  him  in  the  reversion,  or  remainder!  aaer^'xec^-^ 
and  put  them  to  their  real  actions,  and  so  in  danger  to  be  dis«  5^n> »  after 
inherited  or  delayed :   and  to  prove  the  same  to  be  a  forfeiture,  "po,^^^'  # 
the  case  adjudged  in  {e)  B  lib.  Ajss.  pi.  3.  and  5  E.  3.  tit    Enire  a  life  esute  bj 
noRgeable  42.  was  cited :  That  where  the  plaintiff  had  demised  «  recovery  in 
die  land  to  one  A.  for  term  of  his  life,  which  A.  procured  his  * j^7teiiaii€ 
ion  to  bring  a  writ  of  entry  upon  the  statute  of  Gloucester  (i  2),  for  life  by  ool- 
imyposing  that  he  held  of  his  demise  for  term  of  his  life,  bv  ^y^iX 
collosioD,  to  oust  the  plaintiff  of  his  reversion;    to  which  writ  Estaieolb.pll 
Am  appeared,  and  could  not  deny  the  action,  for  which  the  son  4.  Com.  Dig.* 
had  judgment;  and  before  execution,  the  plaintiff  entered  upon  n!?^^' »*^ 
Am  and  die  son  sued  execution,  upon  which  the  plaintiff  brought  mainderG.]^ 
in  aarise,  and  had  judgment  to  recover.     And  it  is  to  be  ob*  («)  s  Co.  4.  b. 
lerved,  that  the  entry  of  the  plaintiff  before  execution,  was  no  If^^'i^^' 
canse  of  the  judgment,  for  there  Chauntrel,  ex  assensu  Herle,  124. 125.  ifg*. 
declares  the  reason  of  the  judgment;  that  is  to  say,  because  it  i^t-  Co.  Lit. 
is  bond,  that  Uie  writ  wasbrought  bv  collusion  (x  2),  and  that  the  ^^  ^^ 
noofwery  was  hv  confession  (y*),  whidi  we  hold  but  an  alienation  [vin.  Abr.Es- 
m  law  to  the  disinheritance  of  him  who  is  plaintiff,  for  *  which  [  *  16  a.  ] 
wue  the  court  did  adjudge  that  he  should  recover  his  seisin.  ^^  ^«  b.  pL 
By  which  judgment  it  appeareth,  that  the  suing  execution  was  ^'^ 
not  material,  mrasmuch  as  the  recovery  itself  was  adjudged  a  by  his  join- 
iarfeilnre.  So,  (g)  if  in  a  writ  of  right  brought  against  tenant  for  in^the  miae  in 
tSty  he  join  the  mise  upon  the  mere  right,  it  is  a  forfeiture  (l2),  as  JTsS^^^ 
itii  holden  in  9  H.  5.  14  a.  and  22  Ass.  pi.  31.     So  14  E.  3.  C00V49  Br. 
HL  Reeeiim  135.  that  in  a  precipe,  the    tenant,  being  tenant  forfeit,  de  ter. 

•i  1  BiLasa.  (Bttc.  Abr. Renahider  O.  5th  edk.  v.  839.]  (f) S  Co. 4  b.  Co.  lit.  t5f  a.  S.  Leon.  61, 
iltSa.  6S.  4  Iieoa.  1S6.  Ita.  13«.  Co.  Lit  t\b  bu  356  k  S5t  b.  S  Co.  55.  Buekhi^s  can.  [Viii. 
Abr.  Eitatt,  O.  b.  pL  17.  Com.  Dig.  Forfeidure,  A.  4.] 

• ^^ __^ _        

(u  fi)  Of  •  reeovefy  wkhoot  title,  as  distia-  smst  therefore  have  beea  a  writ  of  entry  m 

|Me4  from  a  conmon  recovery,  see  1  Inst.  eom§itmUi  com,  which  lies  upon  tlie  stat.  W.  f, 

ana.  ii.6t7. ;  and  that  sneha  recovery  had  c.  24.  for  a  reversioner  on  the   alienation  of 

■^tet  •  IcnaBt  far  Kfe  without  his  deraak  or  his  lessee  for  life.  Ibid.    (Ei>.) 

«Min,  aBdcaacotion  soed  thereupon,  will  ope-  (k  it)  So  fraud,  or  coHusioo,  will  prevent  a 

me,  at  this  day,  as  a  discontinuance  to  per-  descent  cast  from  toUinf;  the  entry  or  him  who 

HHia  rennittder  or  reversion,  so  that,  on  the  has  right.     1  last.  sect.  395.  241.  b.  iiL  30, 31, 

h  of  the  tenant  for  life,  they  cannot  enter,  andn.  (c)  ib.  Gilb.  Ten.  27, 28.    (Ed.) 

;  for  the  statute  W.  2.  c.  3.  does  not  ex-  (l  2)  For  it  is  an  implied  claim  of  the  fee, 

I  to  a  recovery  by  action  tried  (2  Inst.  342),  since  none  but  tenants  in  fee  can  join  the  mise 

al  Ike  14  Elii.  c.  8.  is  confined  to  recoveries  in  a  writ  of  right.   1  Inst.  251  b.  ii.  208.    So, 

If  acrreneBt  or  covin.  Ibid.  Ante  p.  34.  n.  upon  reasons  evidently  feudal,  wherever  a  par- 

(T1)l    (Ed.)  ticular  tenant  in  any  court  of  record  disclaims 

(1 2)  The  statnte  of  CUonc  c.  7.  gives  a  writ  to  hold  of  his  lord,    or  does  any  act  which 

citairy  w  mm  fttmim  upon  an  alienation  by  a  amounts  to  a  virtual  disclaimer,  as  by  affirming 

iBHt  m  dower,  in  her  lifetime  (F.  N.  B.  205),  the  fee  in  a  stranger  (either  actwely^  as  by 

^it  does  not  esteiid  to  any  other  particular  praying  in  aid  of  a  stranger,  attorning  upon  re- 

*~~~~^  2  lait*  309.    Hie  writ,  in  this  case,  cord  to  his  grant,  confessing  the  action  u  a  writ 
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•rpkadiagco-  for  life,  pleaded  to  issue  the  first  day,  without  taking  any  ddaj, 
thedUherbon  ^^  ^  ^7  ^^^"^  betwixt  the  tenant  and  the  demanoant,  the  de- 
of the  remain-  mandant  did  recover;  and  it  is  there  held,  that  the  entiyof  him 
der-amn.  j^  the  remainder  was  lawful  (m  2).     Vide  18  E.  3.  28  bl     And 

55s'  ^*  l!^*  *"  ^^  ^*  ^'  ^^  *'  *'  ^^  holden,  that  a  recovery  by  assent,  without  . 
S54  b.  4  Co.      title,  shall  not  devest  areversion  or  remainder  out  of  the  king  (v2), ' 
59  b.  because  the  same  beins:  suffered  by  assent  of  the  parties  without 

bSd    G  s5i  ^'^^*  *^  ^^^  *  conveyance.      And  33  E.  3.   Avowiy  £55.  by 
edit.  ▼?  849.]      Seton,  a  recoveiy  without  title  (o  2)  doth  countervail  a  demise. 
5  Co.  40.  7  H.  And  the  plaintiff  in  the  writ  of  error  in  the  Exchequer-chamber, 
Pliiwd^*55  b    P^^^'i^^^K  ^^^  opinion  of  the  court  to  incline  against  him,  did  , 
Plowd!  4. '   '    release  his  writ  of  error  (p  2). 

AfnuEcTfesfe,  4  E.  S.  58, 39. 


of  entrr  in  Mm  pr^vi»o^  or  pleading  coTinoosly  fering  a  recovery,  on  tbe  gromd  tint  there 

to  the  disherison  of  the  rerersionerjor  ^ctttre/jf,  was  a  legal  sobjeot  for  the  recovery  t»  wmk 

by  accepting  a  fine  mtr  etmummeef  tfc.  of  a  upon,  namely  his  remainder  In  taiL  Smith  v^ 

■trancer,  ibid  and  n.  (f)  ib.    it  wiU  operate  CU/fmrd,  1  T.  R.  758.    This  point,  however, 

as  a  rorfeitnre  of  his  estate.  Finch  270, 1. 1  Inst,  does  not  seem  to  be  folly  settled.  See  1  Prett 

f5t  b.  ii.e06,&c.andn.(D)ib.  Coni.Dig.  For-  Con  v.  ill.     l.  Abst.  554.  4«8.     In 


feitnre  (a  5).    (Ed.)  qoence  of  the  proviso  in  the  statnte  14  EUa. 


(m  f )  So,  if  the  demandant  recovers  bv  render,  c.  8  (ante  p.  34.  n.  (t  l ).  a  tenant  1 

dennlt,  niaU  dedirey  or  feigned  plea  of  the  ten-  with  the  remamder-man  in  tail  or  reversioner  ta 

ant  for  life,   it  is  a  forfeitnre  of  his  estate,  soffering  a  common  recovery,  withontincwilng 

1  Roll.  Abr.  855.    For  other  instances  of  tbe  a  forfeitnre,    Wuemm  v.  Crsv,  Cro.  Elia.  56t« 

forfeiture  of  a  life  estate,  see  1  Inst.  251  a.  b.  Salk.  571.    JUarote  CoiUge  ecsf,  post  5  Co.  60, 

S06 — f09,  and  the  notes  there.Oim.  Dig.  tit  For-  6t.  1  Inst  562  a.  iL  617,  618 ;  but  for  greater 

feitnre  (m  1,  2, 5, 4, 5).    (En.)  caution,  a  chinse  is  now  nsnally  faisertBd  in  fha 

(n  2)  Bat,  before  the  54  H.  8.  c.  20.,  a  tenant  recovery  deed  for  making  void  the  estate  coar 

in  tdl,  the  remainder  or  reversion  being  in  the  veyed  to  the  tenant  to  the  writ  of  entry,  aaleM 

king,  might  have  barred  the  estate  tail  by  a  tbe  snm  of  100,0002.  should  be  paid  within  a 

common  recovery,  or  fine,  though  it  did  not  given  time  to  the  tenant  for  life ;  by  the  ope* 

affect  the  king's  reversion.  1  Inst  572  b.  535  ration  of  which  condition,  the  tenant  for  m 

a.  ii.  61 8.  iii.  144.  Plowd.  555.    Setjeaneg  etue,  will  be  restored  to  his  former  estate,  nastfected 

a  RolL  Abr.  595.     8tmu  v.  Nntrntm^  5  Cro.  by  any  of  the  incumbrances  of  the  tenant  la 

427.  On  the  construction  of  diis  statute,  which  tail ;  and  as  the  tenant  to  the  predpe  had  tha 

protects  estates  teil  granted  by  the  crown  for  frediold  at  the  time  of  suffering  the  recoveiy^ 

services  from  being  barred  by  a  fine  or  reco-  it  vrili  remain  in  force  notwithstanding  that 

Tery,   see    VKismMn**  cose,    post  2.  co.  l5,  estate  be  afterwards  defeated  by  the  cwMttJaa. 

p.  584.  586,  and  the  notes  ib.   1  Inst  572  b.  5  Prest  Conv.  458,  9.  Sugd.  Pow.  56.  1  Isit 

575  a.  ii.  618^^25.  Com.  Dig.  Estates  (B.  51).  5  IL  616(c).  By  the  statute  14  Geo.  2.  c.  20.  in 

Cm.  Dig*  2d  edit  517—529.  (Ed.)  the  case  of  premises  in  lease  for  lives,  tlie  per* 

^o  2)  llie  expression  **  a  recovery  without  sons  entitled  to  the  next  freehold  estate  inj«> 
title,''  here  sigmfies  a  co 


\ 


common  recovery,  but  it  mainder  or  reversion  may  make  a  good 

is  somethnes  used  in  a  different  sense.  See  n.  to  the  precipe,  without  any  shmnder  of  tnoh  - 

(H  2)  sup.  1  Inst  561  b.  562  a.  iii.  176,  7.   Of  a  lease,  or  the  lessee's  joining  in  makii^  a  tenant  •» 

recovery  by  default  as  distinguished  from  a  re-  to  the  writ  of  entry;  and  Siis  shall  not  pr^)n>  « ,^ 

eovery  with  voucher,  see  1  Inst  ii.  625.  (i).  dice  the  estate  of  the  lessee.    On  the  constrao-     * 

(Ed.)  tion  of  this  statute,   see  1  Inst  IL   616  (0%     ' 

(p  2)  So  if  tenant  for  life  suffers  a  reeovary,  1  Prest  Conv.  69.  As  to  the  nature  and  opem- 

though  he  afterwards  reverses  it  by  a  writ  of  tion  of  common   recoveries   in   general,  sen 

error,  yet  it  is  a  forfeiture  of  his  esute.  1  Sid.  1  Inst   615.  625— and  notes    Ib.    2  Savnd. 

90.  Skin.  74.  42.  (7).  2  BL  Com.  557.  Pig.  Rec.  Cm.  Ree.  5 

But  in  a  modem  case  it  was  held,  that  when  Cm.  Dig.  2d  ed.  521,  dec.  1  Prett  Conv.  c.  1«  ,. 

tlie  tenant  for  life  has  a  remote  estate  of  inhe-  (Ed.) 
ritance,  ha  wiU  not  incur  a  forfeiture  by  suf- 


[39] 


PORTER'S  CASE. 

Remembrances  of  the  Exchequer  of  the  S4th 
of  Queen  Eh'zabeth,  that  is  to  say,  amongst 
lecords  of  the  Term  of  St.  Hilary,  in  the  Year 
said,  and  Rot.  149.  remaining  in  the  Exche- 
,  in  the  custody  of  the  Queen's  Remembrancer 
y  amongst  other  things,  it  is  contained  thus : 

nembered,  that  John  Popham,  Rsq.  the  now  Queen's  at-        2592. 
eneral,  who  prosecutes  for  the  same  lady  the  Queen,  be-        v^^^ 
^ot  here  in  court  the  3d  day  of  February,  for  the  Queen  «£ y-Ge]!^rTl 
court  to  understand  and  be  informed  (a),  That  whereas  v, 

he  key  and  wharf,  called  the  Old  Wool-key,  and  all  mes-  Porter  anp 
uildings,  lands,  advantages,  commodities,  and  proiSts,  rpi.^LT^iTb.] 
me  any  way  belonging,  or  appertaining,  situate  and  be-  Information  by 
B  parish  of  All  Saints  Barking,  in  the  city  of  London,  in  Jj®  Attoraey- 
B  and  possession  of  the  said  lady  the  now  Queen,  the  intrusion,  in^ 
of  January  in  the  Sifih  year  of  her  reign,  and  long  be-  tbeExchequer. 
i  continually  afterwards  were  and  stood,  and  of  right 

fbnnation,  on  behalfofthe  crown,  filed  There  is  also  an  information  in  rem,  when  any 
eooer  by  the  King's  attorney-general,  goods  are  supposed  to  become  the  property  of 
Off  toil  for  recovering  money  or  other  the  crown,  and  no  man  appears  to  claim  them, 
for  obtaining  satisfaction  in  damages    or  to  dispute  the  title  of  the  King;  as  anciently 

■OBsl  wrong  committed  in  the  lands  in  the  case  of  treasure  troTe,  wrecks,  waifs, 

■ewioDs  of  the  crown.  Mo.  375.  Com.  and  estrays  seized  by  the  king's  officers  for  bis 

c.  D.  72.    It  differs  from  an  in-  nse,  upon  which  seizure  an  information  was  asa- 

led  in  the  court  of  King's  Bench ;  ally  filed  in  the  King's  Exchequer,  and  there- 

t  is  instituted  to  redress  a  private  upon  a  proclamation  was  made  for  the  owner  (if 

vliich  the  property  of  the  crown  is  any)  to  come  in  and  claim  the  effects;  and  at 

iai  is  calculated  to  punish  some  pub-  the  same  time  there  issued  a  commission  of  ap« 

•r  heinous  misdemeanor  in  the  de-  praisement  to  value  the  goods  in  the  officer's 

t  is  grounded  on  no  writ  under  seal,  hands ;  after  the  return  of  which,  and  a  second 

ctk  the  intimation  of  the  King's  of-  proclamation  had,  if  no  claimant  appeared,  the 

tomey-general  (or  solicitor-general,  goods  were  supposed  derelict,  and  condemned 

icancy  in  the  office  of  attorney-ge-  to  the  use  of  the  crown.  And  when,  in  later  times, 

▼.  Wilkes,  4  Burr.  2553.    Bac  Abr.  forfeitures  of  the  goods  themselves,  aswellas  per- 

I  A.)y  who  gives  the  court  to  under-  sonal  penalties  on  the  parties^were  inflicted  bv  act 

le  informed  of  thti  matter  in  ques-  of  parliament  for  transgressions  against  tiie  laws 

which  the  par^  is  put  to  answer,  of  the  customs  and  excise,  the  same  process  was 

had,  as  in  suits  between  subject  and  adopted  in  order  to  secure  such  forfeited  goods 

W  most  usual  informations  are  those  for  the  public  iise,thongh  theoffender  himsenhad 

and  deln:  «Uncn<m,  for  any  trespass  escaped  the  readi  of  justice.  3  Bl.  Com.  t61,  t. 

Ml  the  lands  of  the  crown,  as  by  en-  An  information  is,  in  many  re^spects,  analogous 

eon   without  title  (1   Inst.  $77  a.  to  a  declaration  in  the  case  of  a  common  person, 

ittg  overj  after  a  lease  is  determined  and  it  ought  to  be  certain,  that  tiie  party  may 

f  RoU.  Abr.  fl5),  taking  the  profits,  perfectly  know  what  he  is  to  answer  to,   and 

n  timber,  or  the  like,  Cro.  Jac.  21^.  the  court,  on  what  they  are  to  give  judgment. 

Savil,  49.  Plowd.  547.  Co.  Ent.  379.  Plowd.  329.  But  it  has  been  held,  not  to  be  ne- 

B.  90  I.  Com.  Dig.  Prerog.  D.  71 ;  cessary  to  repeat  the  words,  "gives  the  court 

HI  any  contract  for  monies  due  to  the  hereto  understand,  and  be  informed,"  in  the 

r  any  forfeiture  due  to  the  crown  up-  beginning  of  every  distinct  clause,  if  the  want  of 

eh  of  a  penal  statute.    This  latter  is  them  mar  be  supplied  by  a  natural  and  easy 

only  used  to  recover  forfeitures  oc-  construction.    See  1  Salk.  375.    Raym.  34.    2 

transgressing  those  laws  which  are  Hawk.  P.  C.  c.  26.  Bac.  Abr.  Information,  C. 

thesupport  of  the  revenue;  others,  And  an  information  of  intrusion  is  sufficient, 

d  mere  matters  of  police  and  public  though  it  be  general,  that  the  King  was  seised 

!,  being  osoally  lert  to  be  inforced  of  certain  lands,  without  describing  the  particu- 

faifomiers,  in  qui  tarn  informations  lar  species  or  quantity ;  for  it  is  but  a  personal 

But  after  the  attorney-general  has  suit,  and  in  the  nature  of  a  trespass  quare  ctaU" 

loo  the  breach  of  a  penal  law,  no  sumfregii,  Sav.  48.  Plowd.  337.  561.    (£0.) 
tttioo  can  be  received.  Hard.  201. 


i 
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ought  to  be,  as  in  the  right  of  her  crown  of  England  (b),  as  in 
very  many  records,  rolls,  and  remembrances  of  this  Exchequer, 
it  more  fully  appeareth  of  record ;  yet  one  John  Porter  of  Lon- 
don, fishmonger,  and  Henry  Cockain,  8&c.  the  laws  of  the  said 
lady  thenowQueen  little  regarding,  but  intending  the  disinherison 
of  the  same  lady  the  Queen  in  the  premises^  with  force  and  arms, 
&c.  the  said  26th  day  of  January  in  the  34th  year  aforesaid,  in 
and  upon  the  possession  of  the  said  lady  the  now  Queen  of  the 
premises  entered,  intruded  (c),  and  made  entiy,  and  the  issues 
and  profits  thereof  arising,  took  and  had  to  their  own  uses,  and 
do  yet  take  and  have,  the  trespass  aforesaid  hitherto  and  yet  con* 
tinning  (d),  in  contempt  of  the  said  lady  the  now  Queen,  and  con- 
trary to  her  laws*     Whereupon  the  aforesaid  attorney-general 
of  the  said  lady  the  now  Queen,  for  the  said  lady  the  Queen 
prayeth  the  advice  of  the  court  in  the  premises ;  and  that  tha 
^foresaid  Porter  and  Cockain  come  here  to  answer  the  said  lady 
the  Queen  in  the  premises :  upon  which  it  is  awarded  to  the  she- 
riffs of  London,  that  the  said  John  Porter  and  Henry  Cockaia 
be  attached  by  their  bodies,  wheresoever^  &^  to  answer  to  the 
£  *  17  a*  ]    said  lady  the  Queen  in  the  premises,  &c.  *  And  it  is  commanded 
to  the  aforesaid  sberifis  of  the  said  city  of  Londcm,  that  they 
attach  the  said  John  and  Henry  in  form  aforesaid,  so  as,  &c.  in 
eight  days  of  the  Purification  of  the  blessed  Mary  the  Virgin  in 


(b)  Ab  to  pleading  seUin  in  the  King,  fi.fte  post,  cats  down  anoUier's  trees,  kills  his  horses,  dogs, 

1  Co.  S8  b.  and  the  note  there.    (£lu.)  or  rabbits,  or  takes  away  his  goods ;  but  in  thesf 

(c^  With  respec^  to  intrusion  upon  the  King,  cases,  if  the  trespasses  were  conUnued,  it  Is  np* 

aee  post.  4  Co.  58  a.  Stajmf.  Prerog.56  b.  67  a.  cessary  to  allege  that  tliey  were  committed  09 

Pitx.  Prerog.  IS.  Sav.  69.   Com.  Dig.  Prerog.  different  days  and  times,  or  to  insert  as  many 

(D.  71.)  Sup.  n.  (a)i  as  to  intrusion  in  general,  counts  in  the  declaration  as  there  are  trespasses^ 

1  Inst.  277  a.  i.  75,  (17.)  m.  1,  2,  and  n.  (c)  ib.  t  Saund.  23  n.(l.)  Com.  Dig.  Plead,  (3  M.  10). 

Bract  lib.  f.  c.  2.  F.  N.  B.  203.  S  Bl.  Com.  169 ;  Bac.  Abr.  Trespass,  I.    The  plaintiff^  if  be  ior 

as  to  the  remedy  by  writ  of  intrusion.  New  Nat.  tends  to  give  evidence  of  repeated  acts  of  tres» 

Br.  S09.    Booth,  181.  190.  192.  F.  N.  B.  203.  pass,  must  confine  himself  to  the  time  in  the  dOf 

Kast.  Eot  4^5.   Reg.  Brev.  235.    Eastman  v.  elaration.  whether  it  be  Uid  with  a  coHluoMaiOp 

Baker,  t  Tasqt  174.  3  Chit  Plead.  611.  (Ed.)  or  "  on  divers  days  and  times  f  but  he  is  at  li« 

(d)  In  trespass,  to  which,  as  already  showiy,  berty  to  waive  the  time  in  the  dedaratioD,  and 
pi  bill  of  intrusion  is  analogous,  where  the  injury  prove  a  trespass  at  any  time  before  the  coofe 
has  been  either  continued,  without  intermissipn  mencement  of  the  action.  Brook  v.  Bishop^?  Mod. 
for  more  than  one  day,  or  repeated  on  a  snbse-  152.  S.  C,  2  Ld.  Ravm.  823.  2  Salk.  639,  Afsaler 
flneni  day,  the  plaintiff  may  declare  with  a  conr  ion  ▼.  Pathky,  2  Ld.  Raym.  974.  976.  S.  C.  % 
ivuutndOf  to  prevent  the  necessity  of  briiigiBg  Salk.  639.  Comb.  427.  The  improperly  laying 
several  actions,  2  Roll.  Abr.  545.  The  dcciarar  a  trespass  with  a  anUinuandOj  or  the  laying  sc^ 
tion  either  alleges  the  trespass  with  a  continuanr  veral  trespasses  with  a  continuandOf  some  of 
do  from  the  day  on  which  the  first  trespass  ja  wrfajch  are  proper  and  others  not,  is  bad  upon 
charged  until  a  subsequent  day  mentioned  in  special  demnrrer,  but  aided  by  verdict  FoHfi^ 
the  dedaration,(thouffb  a  eontinuandojran^e$'  rou  v.  AyUuir^  1  Ld.  Raym.  240.  7  Mod.  15f.  X 
9hn*  jtradict/  generally,  is  good,  1  Sid.  224.  5  Ld.  Raym.  823.  2  Salk.  6:59,  So,  If  it  be  inpnw 
Mod.  179),  or,  as  is  now  the  more  usual  way,  perly  laid  **  on  divers  days  and  times;''  as  where 
**  that  the  defendant  on  auch  a  day,  in  such  a  a  declaration  charges  the  defendant  with  having 
year  and  on  divers  other  davs  and  times  between  committed  one  entire  individual  act,  e,g.  an  a^ 
that  day  and  some  other  day,''  committed  tj^e  sanlt  on  such  a  day,  and  on  diyers  otlier  days 
trespass  coiaplained  of,  Sal.  639.  1  Saund.  23.  and  times  bctw.een  that  dav  and  the  cpnnnmepc(^ 
(}.)  And  tlus  is  said  to  be  the  proper  way  in  -inent  of  the  suit ;  it  will  be  bad  on  special  de- 
alleging  a  coa/tniauu/o  inan  information  of  intrur  murrer,  English  v.  Purser,  6  £ast,  395.  JVtd^ 
sion,  because  an  intruder  cannot  gain  any  estaie  ell  v.  f^eid,  Cowp.  828;  but  if,  ins^d  of  di^ 
or  possession  against  tiie  KMg*  Plowd.  54,6,  words  <*  made  an  assault,"  the  wprd  *'  assaulW 
llowever,  in  mt  formation  in  WaUwghms^M  ed"  be  used,  ^hc  declaration  will  be  good;  bcr 
cofc,  Plowd.  547  a.  ^be  fiurm  of  alleging  the  cause  that  may  mean  that  the  defendant  coi% 
pontinnance  is  the  same  as  here.  A  continMondo  mitted  so  many  different  assaults  on  the  diffetr 
(Cannot  be  alleged  for  a  trespass  which  in  its  da-  ent  days.  See  Bwrgen  v.  fireehts,  i  Bps,  aod 
^re  has  not  continuance,  as  a  single  act,  or  an  Pnl.  42)$ r  (£»•) 
jici  yrt4ck  terminal  in  itself;  as  ivhere  a  nm 
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this  term :  before  which  day,  that  is  to  say^  the  4th  day  of  Fe- 
iHiiary  in  the  said  year,  the  aforesaid  John  Porter,  here  in  court 
being  fonnd,  and  of  the  premises  by  the  barons  here  being  spoken 
to^  is  for  the  said  premises  committed  to  the  prison  of  the  lady 
the  Queen,  of  the  Fleet,  there  to  stay  until,  &c.  And  presently 
the  same  day  the  said  John  Porter  was  brought  hither  to  the  bar 
by  the  warden  of  the  prison  aforesaid,  and  by  favour  of  the  court 
was  let  to  bail  to  Hesury  Qx:kain  of  the  parish  of  All  Saints, 
Barking,  in  the  ward  of  the  Tower,  London,  and  Robert  Dodd 
of  the  parish  of  Su  Botolph  without  Aldg^te,  London,  that  is  to 
sayt  to  every  of  them  body  for  body,  until  the  next  day,  and  so 
fiom  day  to  day,  and  from  term  to  term,  until,  &c.  By  pretext 
of  which  bail,  die  said  John  Porter,  from  the  prison  aforesaid  is 
delivered^  and  thereupon  came  then  here  the  said  John  Porter 
and  Heniy  Cockain,  that  is  to  say,  the  said  John  Porter  in  his 
proper  person,  and  the  aforesaid  Henry  Cockain  by  Arthur  Sal- 
way  his  attorney,  specially  admitted  by  the  favour  of  the  court  (e), 
and  pray,  &c.  the  hearing  of  the  information  aforesaid.  And  it 
if  read  unto  them ;  whi(£  being  read,  heard  and  by  them  under- 
tloodt  the  said  John  Porter  and  Henry  complain  that  they  by 
colour  of  the  premises  in  the  information  specified,  are  grievously 
troubled  and  disquieted,  and  that  not  justly,  because  protesting  Protestntiso. 
[w)f  that  the  information  aforesaid,  and  the  matter  in  the  same 


^^^ 


(e)  Sec  4  iMt  1 10.    (Bo.)  sad  this  the  advene  pmrty  cajuiot  trsYerM.  SdlVt 

(v)  A  |Ht>lestetion  is  defined  to  be,  a  savins    When  a  person  is  to  answer  two  matters,  and 
tm  the  farty  who  takes  it,  from  being  concluded    yet  by  Uw  be  can  only  plead  to  one  of  them, 
hj  amj  matter  aUeged,  or  objected  against  him    then  in  the  beginning  or  his  plea  be  msv  **9f 
9m  Ike  other  side  inoa  vhich  he  gmuuUtake  t»-    <<  protesting  and  not  acknowledging  sach  pari 
me,  Gfmgthnak  v.  Fox,  Piowd.  976  b.   Finch,    of  the  matter  to  be  true,''  and  add  **  bat  for 
V,  399.966.    Thas,  in  an  information,  the  de-    plea  in  tliis  belialf,"  See,  and  so  take  iisnOy 
fwiilat,aa  in  this  case,  shall  take  by  protest,  that    or  traverse,  or  plead  to  the  other  part  of  the, 
pt  b  iasaffieicnt  in  law.  Bu^ntr  v.  Fogosstf,  1    matter ;  and  then  he  is  not  concluded  by  any  ot 
PlMid.  1. ;  so  in  an  action  tor  taking  goods  of   the  restof  the  matter  which  he  has  by  proteata- 
tho  valne  of  51.  the  dcdfendant  may  protest  that    tion  so  denied,  but  may  at  another  tune  take  u- 
fhey  were  not  of  SMNre  than  the  valac  of  Si.  4d.    sue  upon  it.  Reg.  PUc.  70, 71.  Vin.  Abr.  tit. 
Lit.  latO;  wad  where  in  trespass  the  plauitiif   Protestation.  SSaund.  103.  (1.)  A  protestatioB 
fivea  a  aane  or  quality  bi  his  writ  and  deda^    may  be  taken  in  a  replication ;  as  it  in  assump- 
ratiflB,  aa  that  the  defendant  broke  his  ck>se,  via.    sit  the  defendant  plead  an  acoord  and  satisiac> 
fD  or  30  acrea  of  land,  dtc.  the  defendant  cannot    tion,  as  that  he  delivered  to  the  pUiatiff,  and 
vary  or  give  another  name  or  oualitv,  but  must    the  latter  accepted  a  pipe  of  wine  in  satisfiM- 
aay  by  protestation,  that  the  biQd  is  called  B,    tion  of  the  promises  mentioned  in  the  dedara- 
0r  that  U  coDtabis  another  qwUity,  and  for  plea    tion,  the  plaintiff  may  protest  the  delivery  in 
that  tiw  place  is  his  freehold.  Bro.  ProtesUtion,    satinlaction,  and  reply  that  he  did  not  accept 
IS.  Trespass  966.  Protestation  SI,  S2.    A  pro-    the  wine  in  satisfaction,  3  Wentw.  135.    Bao. 
Ififarimi  ia  styled  by  Lord  Coke,  aa  evitation  of   Abr.  Accord.  C. ;  or  m  trespass,  where  the  da^ 
a  cauckisioa,  or  a  safegnard,  which  keeps  the    fondant  in  his  plea  has  justified  an  arrest  and 
party  from  being  coachided  by  the  plea  he  is  to    wounding  under  a  writ  and  warrant,  the  plain- 
pnke,  if  the  issue  be  found  for  him.  1  Inst.  S4  b.    tiff  may  protest  the  writ  and  warrant,  and  ra« 
iii.  4S4b  Doc.  PhM.  t95.    And  it  is  said  to  be    ply  de  ui/aria  taa  propria  abiqui  retiduo  causa 
jf  tW9  aorta;  first  when  a  man  pleads  any  thing    (l  Burr.  3S0),  or  may  protest  one  foct, and  trar 
he  dares  not  directly  affinn,  or  cannot    verse  another,  Poph.  1 ;  or  if  to  a  plea  of  pcr- 
for  iSear  of  making  hia  plea  doable ;  as  if   formance  of  several  matters  in  the  condition  of  a 
ivaying  to  hinsaeif  by  his  plea  a  title  to    bond,  the  phihitiff  mean  only  to  insist  on  the 
the  dwndant  ought  to  ptead  divers  d^    breach  of  one,  be  may  protest  the  performaiice 
t  fma  several  persons,  but  dares  not  affirm    of  the  others.  Dyer,  1B4  a.  1  Chit.  Plead.  3rd 
tb^  were  all  seised  at  the  time  of  their    ed.  605.    The  proper  place  in  the  plea  for  the 
;  or,  ahboagh  ha  could  do  so,  it  would    protestation,  is  immediately  after  the  words 
hia  plea  doaMa  fo  aUei^  two  descents,    a^io  aoa,  6lc.  and  in  a  replioation,  after  the 
daacant  wool!  be  a  saffident  bar;    words  precludi  rnn.  See  Plowd.  276.  2  Sound. 


the  dcfopdaiit  oufht  to  ple«d  and  allege  the    103.  (1).  Com.  Dig.  Pleader,  (a  3).    Wentw. 

.  Itis        ■     " 


. ,  iflUDdocfliig  ihe  ward  arsfasAmdO)  thus,    135.  it  is  a  rule,  that  matter  which  is  the  ground 

''ffstMiipf  liMl  sac^  a  mgit  dMwiflcd,  ^c."   of  the  suit,  or  vpoo  which  issue  flight  be  takeup 
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contained,  are  not  sufficient  in  law,  to  which  they  have  not  ne- 
Plea.  As  to  c^sity  nor  by  the  law  of  the  land  are  bound  to  answer;  yet  for 
the  force  and  plea,  as  to  the  force  and  arms,  and  what  is  contrary  to  the  peace 
jrnSty  "  nd  ^^  ^®  ^^^  ^^^  ^^  Queen,  or  in  contempt  of  the  same  lady  the 
Lae  thereon.    Queen,  the  said  John  Porter  and  Henry  Cockain  say,  that  they  are 

in  nothing  thereof  guilty,  nor  either  of  them  is  guilty.     And  of 
this  they  put  themselves  upon  the  country :  and  the  aforesaid  at- 
At  to  the  entry  tomey-general  likewise.    And  as  to  the  entnr  (g),  intrusion,  and 
lldi"AwS2"*   inffress  into  aU  that  the  aforesaid  key  and  wharf,  called  the  Old 
Knevett,  Wool-key,  and  the  aforesaid  messuages,  buildings,  and  other  pre- 

widow,  late      mises,  with  the  appurtenances,  in  the  information  above  specified 
choiaa  OibMn^  supposed  to  be  done,  the  said  John  Porter  and  Henry  Cockain  say, ' 

•eUed  in  fee  of  the  premises, 

cannot  be  protested ;  as  in  detinue  by  the  exe-    he  might  be  immediately  pat  ont  of  posses- 
cutor  of  A.  the  defendant  cannot  protest  that  A,    sion,  for  a  title  for  the  King  was  shown  npon  the  ' 
did  not  make  the  plaintiff  his  executor,  for  it  is    information,  if  no  title  appeared  upon  record  for 
the  ground  of  the  writ,  and  utterly  destroys  the    the  defendant,  4  Inst  116.   Dyer,  7.    But  by 
pkuntiff's  action.    Com.  Dig.  Pleader,  (n  2).    stat.  SI  Jac.  1.  c.  14.  where  the  King  has  been 
Saund.  lOS.  (1).  Plowd.  S76.  Doc  Plac.  S96.    out  of  possession,  and. not  received  the  profits 
Mo^  555,  6.    Cote  qf  Langforth  Bridge^  Cro.    for  SO  years,  the  defendant  may  plead  the  gene- 
Ctar.  365.   Godfrey  ▼.  SoMnderg,    S  Wils.  109.    ral  issue,  and  retaUi  his  possession  till  trial ;  and 
116.    And  a  protestation  must  not  be  repug.    no  scire  faeioi  shall  issue  to  put  the  defendant 
nant  to,  or  Inconsistent  with  the  plea;  thus  in    to  plead  specially.    As  an  information  of  intm- 
•   mayhem,  if  the  defendant  proietUauio  that  it  was    sion  is  in  the  nature  of  trespass,  it  is  sufficient  if 
di  SM  oiitmU,  pleads  nul  may  hem,  it  will  be  bad.    the  defendant  pleads  so  much  as  shews  his  title 
Kd.  95  a.  2  Saund.  lOS  n.  (1).  Bro.  Abr.  Pro-    to  the  possession  without  answering  to  the  resi- 
testation,  B  5.  Plowd.  276.  So  it  must  not  be    due ;  as  a  iointure  of  a  third  part,  which  entitles 
idle  or  twperflaons ;  as  in  an  action  by  the  exe-    the  defendant  to  the  possession  of  the  whole  in 
cntor  of  if.  the  defendant  cannot  make  protes-    common  with  the  Kmg.  Semb*  Mo.  370.  376.  . 
tation  that  A,  did  not  make  a  will,  and  also  that    But  if  the  defendant  pleads  his  title,  he  must 
A.  did  not  make  the  plaUitiif  executor;  for  if   shew  a  good  one»  Mo.  385 ;  therefore,  if  intm* 
lie  made  no  wHl,  the  other  part  is  included,    sion  be  alleged  in  M.  Marsh,  it  is  not  sufficient 
Plowd.  276.  However,  a  repugnant  or  super-    to  shew  a  grant  by  patent  of  S.  Marsh,  without 
flonsprotestation  does  not  vitiate  the  plea,  though    an  averment  ^va  ett  eudem^  Sav.  48.    And  if  the 
it  be  shewn  for  cause  of  demurrer,  for  the  intent    defendant  shews  an  insufficient  titie  in  form,  tlie 
€f«  protestation  is,  that  the  parWmaynotbe    attorney-general  may  demur,  Dyer,  238  b.; 
coBoaded  in  mM#/^  action.  Com.  Dig.  Pleader,    though  if  he  joins  issue  upon  a  (act  alleged, 
N.  2  Saund.  103  b.  (l).  A  protestation  is  whol-    which  is  found  against  him,he  cannot  afterwarda 
ly  inoperative  in  the  particular  suit  in  which  it  is    take  advantage  of  the  defect.  Ibid.  Com.  Big. 
used,  for  the  allegation  protested  against  is,  in    Prerog.  D.  74.  The  defendant  cannot  plead  se- 
eStetf  admitted  in  that  suit,  so  that  no  evidence    veral  pleas  in  bar,  bv  the  4  Ann.  c.  16.,  as  the 
needs  be  adduced  in  support  of  it;  and  it  is  of    King  is  not  bound  by  that  statute,  Attorney* 
no  service  in  any  other  action,  if  the  issue  be    rerural  v.  Algood^  Parker,  1.  Rex  v.  Sir  C.  9r. 
found  againstthepersonmakinffit(Bro.Protest-    PiU/2t|it,  H.  20  Geo.  2.  Parker,  16.    l  Tidd's 
atloa,  14.  Fuich,L.  359.  Plowd.  276  b.    1  Inst.    Prac.  6th  ed.  702,  3.;  and  therefore  where 
126.  a.  iii.  434.),  unless  it  be  of  matter  which    the  defendant  intends  to  justify  the  whole  act 
could  not  be  pleaded,  or  on  which  issue  could    complained  of,  except  the  force  and  arms,  he 
not  l>ejoined,ftndUien  the  party  protesting  will    must  plead,  as  in  Uiis  case,  the  general  issue, 
not  be  .concluded,  though  the  issue  l>e  round    as  to  the  force  and  arms,  and  justify  as  to  the 
against  him ;  as  where  an  infant  brings  an  ac-    residue.  Co.  £^t.  644. 647.  Rast«  £nt.  605, 6.  It 
tiofi  of  waste  against  liis  guardian  and  appears    has  indeed  been  held,  that  if  the  defendant,  in 
by  attomcnr,  which  no  one,  unless  he  be  of  full    an  action  of  trespass,  justify  all  the  residue  of 
age,  should  do,  if  the  guardian  takes  the  non-    the  trespass,  it  is  not  necessary  to  give  an  an- 
age  Inr  protestation,  it  shall  save  him  the  ward-    swer  as  to  the  force  and  arms,  on  the  suppoei- 
ship,  because  he  cannot  plead  it.  Finch,  L.  359.    tion,  probably,  that  the  words  vt  ei  armtM  are 
Bro.  Protestation,  21.  2  Saund.  103.  (1).  See    words  of  form,  JLoio  v.  King,  1  Saund.  81. ;  but 
fhrtfaer  as  to  protestation,  3  Bl.  Com.  311, 12.    the  better  opinion  seems  to  be,  that  these  words 
3  Reev.  Hist  437.  2  Saund.  103.  (l).  1  Chit,    are  words  of  substance,  see  Com.  Dig.  Pleader. 
Plead.  605—607. 1  Inst.  124  b.  1 26  a.  lit  434, 5.    3.  M.  7 ;  and  if  so,  there  ought  to  be  an  answer 
and  n.  (o).  ib.   (Ed.)  as  to  them.  Bac.  Abr.  Trespass,  I.  3.  By  the  4 

(o)  At  common  law,  in  an  information  of  intru-  Ann.  c.  16.  the  omission  of  the  words  vi  et  armii 
sion  the  defendant  might  plead  mm  inirunt  ge-  in  a  dechvation  in  trespass,  is  now  matter  of 
nerallv  (Sav.  4.),  or  not  guiUy  TSav.  66.),  but  form,  and  aided  on  a  general  demurrer.  So  the 
the  King,  in  virtue  of  Ids  prerogattve;  could  com-  omission  is  cured  by  verdict,  by  the  statute 
pel  hUn  by  a  oeirefaeUu  to  shew  his  title  sped-  16  and  17  Car.  2.  c.  8.  2  Saund.  81.  (1).  140. 
all^,  Pyer,  236  b. ;  and  if  he  pleaded  not  guilty ,   (4).  1  Chit;  Plead.  376, 7.  Jenk.  Cent.  186.  (£o.) 
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duit  the  said  lady  the  now  Queen,  them  the  said  John  Porter  and 
Henry  Cockain  or  either  of  them  thereof  ought  not  to  sue  or  trou- 
ble; because  they  say,  that  long  before  the  aroresaid  26th  day  of  Ja- 
nuary in  the  said  information  mentioned,  one  the  lady  Avice  Kne^ 
vet,  widow,  late  the  wife  of  Nicholas  Gibson  of  London,  grocer,  > 

ivas  seised  of  and  in  all  that  aforesaid  key  and  wharf,  and  other 
the  premises,  with  the  appurtenances,  in  the  said  information  spe- 
cified, in  her  demesne  as  of  fee ;  and  so  being  seised,  the  said 
lady  Ayice  long  before  the  said  time  in  which  it  is  supposed  the 
said  entry,  intrusion  and  ingress  to  be  done,  that  is  to  say,  the 
13th  day  of  April  *  in  the  Sd  year  of  the  reign  of  the  lord  Edward    t  .  f^ .    3 
the  6th,  late  King  of  England,  at  London,  in  the  parish  of  All  3  £|  ^^j;^* 
Saints,  Barking,  aforesaid,  in  the  ward  of  the  Tower  of  London,  mUed  to  B.  G 
demised  all  that  the  aforesaid  key  and  wharf,  and  other  the  pre-  ^^  ^i^^ 
mises,  with  the  appurtenances,  to  one  Bartholomew  Gibbs,  to  nms  1566. 
have  to  him  and  his  assimis,  from  the  feast  of  thel)irth  of  our 
Lord  in  the  year  of  our  Lord  1566,  .from  thence  next  ensuing,  • 
unto  the  end  and  term  of  40  years,  from  thence  next  following 
and  fully  to  be  ended ;  by  yirtue  of  which  demise,  the  aforesaid  . 
Bartholomew,  after  the  aiforesaid  feast  of  the  birth  of  our  Lord 
in  the  aforesaid  year  of  our  Lord  1566,  and  before  the  aforesaid 
time  in  which,  &c.  entered  and  was  thereof  possessed  (h),  and 
so  being  thereof  possessed,  the  said  Bartholomew  before  the  B.  O.  1st  Ja* 
said  time  in  which,  &c  that  is  to  say,  the  first  day  of  January  in  ""^'J^^ » 
the  year  of  our  Lord  1552,  at  London  aforesaid,  in  the  parish  iTwriting,  ap- 
and  ward  aforesaid,  made  his  testament  and  last  will  in  writing  pointioffhiB 
(i)t  and  of  the  same  his  testament  and  last  will  made  and  con-  ^^      ®  J*^ 
stitated  one  Alice,  his  then  wife,  his  executrix ;  and  afterwards  died, 
the  said  Bartholomew  the  same  day  and  year  there  died,  of  all  the 
aforesaid  key  and  wharf,  and  other  the  premises,  with  the  ap- 
purtenances, possessed  ;  after  whose  deaUi,  and  before  the  said 
time  in;wfaich,  &c.  the  same  Alice  taking  upon  her  the  charge 
and  execution  of  the  testament  and  last  wul  aforesaid  (k),  into  all 
the  aforesaid  key  and  wharf,  and  other  the  premises,  with  the 
a{^Qrtenances,  entered,  and  was  thereof  possessed  (l),  and  so  Alice  proTed 
beuiff  thereof  possessed,  the  same  Alice,  before  the  said  time  in  ^^  ][Jj>"»  *nd 
which,  &C.  that  is  to  say,  the  4th  day  of  May  in  the  1st  year  of  IturmlVriS 
the  reiffn  of  the  late  Queen  Mary,  at  London,  in  the  parish  and  T.w.and  they 
ward  aforesaid,  took  to  husband  one  Thomas  Wilcox,  by  which  ^?^*i?*5 
the  said  Thomas  and  Alice,  in  the  right  of  the  said  Alice  (m),  right  of  the 
were  of  all  that  the  aforesaid  key  ana  wharf,  and  of  other  the  said  Alice, 
premises,  with  their  appurtenances,  possessed ;  and  so  thereof 

(b)  The  earlier  editioiifl  agree  with  the  edi-  1  Inst  46  b.  i.  650.  ii.  403.  (a).  501.  and  b; 

tiaa  ef  1777,  In  this  sUtement,  bat  it  is  clearly  (d  S).  ib.  5tl,  2.  565.    (Ed.) 

aairtriLe,  for  it  is  alleged  immediately  below,  (i)  As  to  pleading  a  wiU,  ante,  p.  12.  n.  (t). 

tad  se feoiid  la  the  special  verdict,  post  1  Co.  90  (Ed.) 

Mhat  Besjamln  Gibbs  died  on  the  1st  Janoary,  (k)  That  in  pleading  title  to  a  chattel  real  by 

15Sf,  wkidi  was  before  the  term  commenced ;  so  will,  it  is  necessary  to  state  the  proof  of  the  willy 

Ihttatdie  time  of  his  death  he  had  but  an  inier^  see  2  Stra.  716.  1  Saund.  106, 7.  S  Chit  Plead. 

tm  Unmndf  and  In  such  case,  the  pleading  should  3d  ed.  274.    (Ed.) 

fca^  by  virtoe  of  which  odd  demise  the  said  B.  (l)  See  n.  (h)  sup. 

G. Jim  aad  there  became  and  was  possesed  of  cm)  As  to  pleading  possession  of  a  term  In 

thtlBlereft  of  the  said  term.^   See  post  1  Co.  right  of  a  wife,  see  Plowd.  191  a.  Dongt  3S9.- 

19  a.  f  cut.  Pleail.  150.    As  to  the  imUruu  t  Chit  Plead.  246.  (o).   Vin.  Abr.  tit  Baroa 

ace  J  8aBiKUS51.0>  t  Sannd.  I76b  (5).  aod  Femci  D.  b.  pL  SO.   (Bd). 
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being  possessed,  the  said  Thomas  Wilcox  and  Alice,  before  the 
»nd  i^th  No.  said  time  in  which,  &c.  that  is  to  say,  the  16th  day  of  Novem- 
ISd  «dPh?  *>«r,  in  the  1st  and  2d  years  of  the  reign  of  the  lord  Philip  and 
and  Mar.  as-  the  lady  Mary  late  King  and  Queen  of  England,  at  London,  in 
signed  to^.H.  |||^  parish  and  ward  aforesaid,  by  their  writing  sealed  with  their 

seals  and  here  into  court  brougnt,  whose  date  is  the  same  day 
and  year,  gave  and  granted  all  their  estate,  right,  title,  interest, 
and  term  of  years,  which  they  the  said  Thomas  and  Alice  then 
had  to  come,  of  and  in  all  that  the  aforesaid  key  and  wharf,  and 
the  rest  of  the  premises  af(M*esaid,  with  their  appurtenances,  by 
reason  of  the  execution  of  the  testament  of  the  aforesaid  Bartbo- 
lomew  Gribbs  aforesaid,  to  one  John  Haynes :  by  virtue  of  which 
gift  and  grant,  the  same  John  Haynes,  before  the  said  time  in 
which,  8^.  into  all  that  the  aforesaid  key  and  wharf,  and  other 
[  *  18  a.  ]    the  premises,  ^  with  the  appurtenances,  entered ;  and  was  thereof 
J.  H.  by  his     possessed ;  and  so  being  thereof  possessed,  the  said  John  Haynes^ 
oSSi'l^r'iSV    °^^^  *®  ^*'^  ^^^  in  which,  &c,  that  is  to  say,  the  21st  day 
devised'tbe  '    of  December,  in  the  year  of  our  Lord,  1559,  at  Lcmdon,  in  the 
premises  to  his  parish  aforesaid,  did  make  his  testament  and  last  will  in  writing, 
appofnted'bef  *"^  ^7  ^®  same  devised  and  bequeathed  the  premises  to  one 
executrix,        Joice  then  his  wife,  and  thereof  made  and  ccmstituted  the  said 
,  Joice,  then  his  wife,  his  executrix,  and  afterwards  the  same  day 
and  year,  there  of  all  the  aforesaid  key  and  wharf,  and  other  tM 
who*  on  his      premises  with  the  appurtenances  di€^  possessed :  after  whoso 
bron^the       deadi,  and  before  the  said  time  in  which,  &c.  the  aforesaid  Joice, 
wiU,  and  enter-  taking  upon  her  the  burthen  of  the  execution  of  the  testament  and 
^l^l^odinis       las^wiQ  of  the  aforesaid  John  Haynes  (n),  into  all  the  afiNfcsaid 
^*'**®'*®*^'        keyand  whar^  and  other  the  premises,  with  the  appurtenances,  en- 
tered, and  was  thereof  possessed,  by  virtue.of  the  execution  of  the 
same  testament  and  last  will  of  the  aforesaid  John  Haynes;  and 
BO  being  thereof  possessed,  the  said  Joice  before  the  said  tisse  ill 
which,  see,  that  is  to  say,  the  6th  day  of  Oetober^  in  the  91st  year 
and  afterwards  of  &e  reign  of  the  said  lady  the  now  Queen,  at  London,  in  the 
married  tiie      parish  and  ward  aforesaid,  took  to  husband  the  aforesaid  John 
^[J^^^JJJIj       jPbrter,  by  which  tibe  said  John  Porter  was,  and  yet  is  thereof 
became  pos-      possessed :  by  reason  whereof  the  same  J(^n  Porter  m  his  owb 
ssMed ;  and      right,  and  the  aforesaid  Henry  Cockain,  as  servant  to  (he  said 
riffiiL  and^  J^n,  and  by  his  commandment  (o)  into  all  the  aforeisaid  key 
oiPdefeod/  and  whar^  and  other  the  premises,  with  the  appurtenanees^ 
ant«shis  ser-   Jn  the  said  information  specified,  at  the  said  time  in  which,  8Cc. 
faJfT^mma^     entered,  and  the  issues  and  profits  thereof  for  the  whole  time  in 
entered,  &c     the  said  information  specified,  took  and  had,  and  do  yet  take 

and  have,  as  to  tliem  it  was  and  is  lawful ;  without  this,  that  the 
Traverse.         said  John  Porter,  in  and  upon  the  possession  of  the  said  lady  the 

now  Queen,  of  the  aforesaid  key  and  wharf,  with  the  appurte- 
nances, in  the  said  information  mentioned,  or  any  part  thereof 
intruded,  or  either  of  them  did  intrude  in  manner  and  form  as 
in  the  said  information  above  is  supposed :  and  without  this  (p) 

!ii)  See  n.  (a)  ante  p.  48.    (Ed.)  B.  ;  and  the  conunand  is  now  held  lo  be  trar 

or)  la  pleadiaa  a  j«aeift»tion  as  servant,  it  versable,  Cktmben  v.  BsmUsm,  11  East,  ^ 

must  be  slated  Siat  fktt  act  was  done  *<  by  die  (£o.) 

ooasmand"  nf  Ike  prkicipa]«  1  Chit.  Plead.516.  (p)  See  WaUindiam'siMse,  Pkmd.  548, where 

cites  C4mM and  JMfadic, Uil. T. 51  Gee.  X  iL  a  ptea  ofaspdbd  UUein  thedtfeMlaat 
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that  die  aforesaid  quay  and  wharf,  and  other  the  premises,  with 
the  appurtenances,  in  the  said  information  mentioned,  or  any 
parcel  thereof,  the  said  26th  day  of  January,  in  the  thirty-fourth 
year  aforesaid,  in  the  same  information  mentioned,  or  ever  be- 
fore, or  after,  stood,  or  were,  or  was  in  the  hands  and  posses- 
sioQ  of  the  said  lady  the  now  Queen,  in  manner  and  form  as  in 
the  said  information  is  before  supposed.  And  also  without  this, 
that  there  is  any  record,  roll,  or  remembrance  in  the  court  of 
the  Excheaaer  here,  besides  the  record  of  the  information  afore- 
said, by  which  it  may  appear  the  aforesaid  key  and  wharf,  and 
other  the' premises,  or  any  parcel  thereof,  with  the  appurtenances, 
^  be,  or  of  right  ought  to  be,  in  the  hands  and  possession  of  [  *]  B  b.  3 
the  said  lady  the  now  Queen ;  all  and  singular  which  things  the 

-^  -  1 1 I 

dades  with  a  traverse  of  the  IntniMOD.    Atra-  Com.  Dig.  Pleader,  (g  15, 16.)   1  Ld.  Raynu 

fcnc  u  m  denial  (usually  in  the  words  '*  witkoot,  39.    11  East,  407.  410,  411.    l  Chit.  Plead.  3d 

ttis,  fhat,  ScCf  thoogh  any  words  tantamount  ed.  603,  4.  613.    The  conclnsion  must  in  gene* 

are  iniBcient,  aa  H  aoii,  1  Saund.  n.  1  Lev.  193.  ral  be  with  a  verification,  and  not  to  the  coon- 

Bac  Ab.  Pleasy  H.  5.)  of  a  material  fact  in  the  try,  unless  where  no  new  matter  i«  stated  by 

pffaceding  pleading,  whether  declaration,  plea,  way  of  inducement,  or  where  it  comprises  the 

RpUeatioDy  &c.;  and  it  is  in  general  prenced  whole  matter  of  the  plea.  1  Sannd.  109  a.  b* 

hy  a  particular  specification  of  matter  contrary  Dong.  428.    There  cannot,  in  general,  be  a  tra* 

la  the  allegation  of  the  other  party,  which  verse  aAer  traverse,  where  the  first  was  mate- 

b^called  an  inducement  to  the  traverse,  1  Chit,  rial,  for  the  parties  are  not  to  go  on  od  h^nim 

3d  ed.  693.    Dyer,  365.  pi.  33.    It  is  turn.  Hob.  105.   Mo.  -869.    Com.  Dig.  Pleader, 


a  ccnenl  rule,  that  where  any  material  fact  is    (o  17.)    Vaughan,  en.     1  H.  Bl.  376.  419.     4 
wged  in  pleading,  which  if  denied,  will,  upon    T.  R.  439,  reversed  by  5  T.  R.  367.     2H. 
issae  joined,  decide  the  cause  one  way  or  the    Bl.  183.    1  Chit.  Plead.  613.;  but  it  is  other- 
•Iher,  if  the  adverse  party  plead  a  matter  in-    wise,  where  the  first  traverse  was  not  to  the 
coBiisteat  with,  and  contrary  to  such  allegation,    point  of  the  action,  or  immatcHaL  1  Sannd.  2!2^ 
be  Bust  traverse  it,  Digbu  v.  Fiiihtrbertf  Hob.    (2).  Com.  Dif;.  Pleader,  (g.  18).    Bac,  Abr. 
103.    TVl^M  V.  TempU,  Vaugh.  8.    Courtney  v.    Picas,  (li  4).  Lutw.  1438.  1 H.  Bl.  403.   4T.  R. 
Pftf^H,  1  Sid.  301.    WaUhtm  v.  SparkB^  1  Ld.    439, 440.  reversed  by  5T.  R.367.  3  H.  B1.363. 
Bayas.  41.    Ewer  and  il/vi/e,  Yelv.  I'K);  or  if    1  Chit.  Plead.  613.    The  King  may  take  a  tra«^ 
there  are  several  facts  equally  material  alleged,    verse  after  a  traverse,  where  bis  title  appears 
be  Bort  traverse  one  of  them,  Read*M  cosf,  post,    by  office,  or  other  matter  of  record  -,  though  if 
6  Co.  S4  b.    Griffith  v.  WiUiam»t  1  Wils.  330.  1    it  do  not  so  appear,  such  S(*cond  traverse  cannot 
flaimd.  S3.    (2).  And  though  where  there  is  an    be  taken.    Vaugh.  63.  Com.  Big.  Pleader,  (9 
afirasatire  and  negative,eitiier  in  express  words,    17,19).    A  defective  traverse,  as  where  it  is 
ar  by  necessary  implication   (3  Str.  1177.   i    without  an  inducement,  or  a  traverse  taken  of 
Wilt.  6.),  a  traverse  is  superfluous ;  yet  where-    an  immaterial  point,  or  of  one  that  is  not  the 
ever  there  arc  two  affirmatives,  which  do  not    most  material,  or  where  it  is  too  large,  or  too 
~  y  negative  each  other,  or  a  concession    narrow,  or  after  a  former  traverse,  can  only  be 
avotdance  by  argument  onl^,  a  traverse  is    taken  advantage  of  by  special  demurrer ;  and  an 
y,  for  otherwise  pleadmgs  would  run    immaterial  traverse,  or  the  want  of  a  traverse^ 
to  infiidte  prolixity,  1  Wils.  353.   1  Saund.  33.    when  necessary,  is  merely  form,  and  aided  on  » 
<S)s.  1  ChiL  Plead.  609.    A  traverse  should  con-    general  demurrer,  after  verdict,  or  by  pleading* 
•lit  of  some  issuable  fiict,  cither  expressly  al-    over.   4  Ann.  c.  16.  s.  1.    1  Sannd.  14.(3).    1 
le^  or  neces«arily  implied.  VrUdU  mdSapper^t    Chit.  Plead.  613.  See  further  as  to  traverses  in 
otf,  post.  11  Co.  10  b.  Koiicoi  v.  Bogoa,  Yelv.    general,  1  Ld.  Haym.  641.  1  Burr.  330.  1  Chit. 
SDO.    Plowd.  S30  b.  331  a.    The  King  v.  L^me    Plead,  dd  ed.  593,  &c.    1  last.  iii.  363.  (d)« 
Aegii,  Dougl.  154.    And  therefore  matter  of    Com.  Dig.  Pleader,  G.   Bac.  Abr.  Pleas,  H. 
iadatement,  or  conveyance  to  the  action,amere    Vin.  Abr.  Traverse.  1  Sannd.  85.  (1).  133.  (4). 
tifiestion,  surmise,  or  snpposal,  the  time  and    307  c.  (3),(4),  (5).  309.  (7),  (8).  3  Sannd.  5.  (3). 
Haee,  or  what  is  alleged  under  a  acilieety  if  im-    50.  (3).    Com.  Dig.  Pleader,  0. 1  to  23.    Bar. 
■aterial,  is  not  allowed  to  be  traversed;  nor    Abr.  Pleas  and  Pleading,  H.  1  H.B1.376— 413^ 
Mtter  of  law,  or  mere  legal  inference ;  matter    1  Chit.  Plead.  3d  ed.  609;  what  may  or  may 
ifintentioo,  whidiisnottriable,  asthescieasin    not  be  traversed,  1  Saund.  33.  (5).  398.  (3)^ 
ai  action  of  deceit;  matter  of  record,  which  is    313  d.  (4).  (5).    3  Saund.  10.  (14).  306  a.  (<fi). 
BM  thjible  by  the  country ;  or  any  other  matter    ^123).  1  Chit.  Plead.  603—605 ;  in  what  manner  a 
which  ii  nut  expressly  alleged,  or  necessarily    traverse  should  be  taken,  1  Saund.  83.  (3).  368. 
i^l^Iied.    But   matter  of  inducement,  &c.  is    (1).  369.  (3).    3  Suund.  207  a.  (34).  395  c.  (3). 
tiaverubic.  If  material,  3  Tidd*s  Prac.  6th  ed.    1  Chit.  Plead  605—614 ;   of  a  traverse  after  • 
77.    I  Chit  Plead.  6U3.  Com.  Big.  Plead-    traverse,  1  Saund.  33.  (3).   1  Chit.  Plead.  613, 
e7,  (  G  10, 11, 13, 13, 14.)    A  traverse  must  nei-    613;  and  when,  and  how  the  vrant  of  traverse,  or 
iWr  be  too  large,  nor  too  narrow,  that  is,  it    a  bad  or  defective  traverse  is  aided,  1  Saund. 
ihrald  deny  so  much  as  b  material,  and  no  more,    14.  (3.).  20.  (l).  1.  Chit.  Plead.  613.    (Ed.") 


raviEB^fi  ctfE.  Aoft  L 


said  John  Porter  and  Henrr  CodEun  wre  Tcadr  toiFeiiFrCcV  >■ 
the  court  here,  £lc.  Whereupon  tfaer  pn^  jniigiiieiit,  md  dnft 
their  as  to  the  premiseE  from  this  comt  may  be  dkniiBsd,  ibc 
«DO  eadi  of  them  be  diamisBed.  &£.  And  becBiaetfaecimniiiS 
advise  of  the  pka  afarraaid,  until,  &c.  further  dar  if  pven  hoe 
to  the  afijresaid  John  Porter  and  Henrr  Cockain.  in  -die  aane 
state  as  now  h  is,  undl  to  fifteen  davs  of  Easter :  at  wiiidi  daj 
the  aforesaid  John  and  Henrr  came  here  as  befon^ :  and  d» 
a&nvsaid  Jcdm  Popham,£B9.  attomey-fienem)  of  the  ladrdenNr 
Queen,  who  prosecutes  for  the  said  laoj  die  Queen,  pmmtliaie 
in  court,  at  the  same  daj,  in  lus  proper  person,  protealingtK^ 


(q)  W»  m  role  in  pkadiag,  tlmt  vfaesKver  i  Ciut.  Plead.  bSb.    1  finnui.  105 

m  imrodiioed,  tbe  pk»duif  nnwt  Pinuler,  £.  3S.    Vliere  a  pte 

eoBcMe  witli  sb  mvenDeolyiD  urder  tu pve  the  fication, it  fawnlhr  conchtdhM. w  intiMr 

fMTty  SB  npytutvuuty  of  «j0w«niur  H,  1  iovtuice,  with  m  pn^rar  of  jndiaiiaa  n 

108.  (1).   Com.  Di^  Pleader,  £.  35 ;  cf  tbe  defendMiit.    Thift,  Wbici:  i* 

bfoaarallyuitlwoe  words,  ^  And  tkiift  be  dtfVMnu/ or  jM<itM«  of  the  ptaa  ^£  Bob. 


mnmdfi^  verifyror  if  arw»rd  bepleadcd,it  4£S.  2rSaoDd.£iOa.  4£Mi,Ml£;),oiifd0tD 
it  addody  ^  vcmr  by  tbe  record.*' ConL  Pii:.  apoDdwitlitlieprfSBiiflesintliepleo^lliaii 
Pleader^  £.  f9«  WiUet,  IJC.  l  lust.  iu.  43S.  (m  of  defence  oriiuii;  after  imiiiimiireiBBnud'i 
1)*  Bet  wfaea  lliere  is  a  oonipleie  iwne  Ue-  sait  ihoold  be  condnded  witL a  prayerat  «• 
tmwm  Ifce  parCiM,  yia.  a  direct  affirmative  and  fartber  maintenance  ofthenxt.  4  EbclMS; 
BC^S"'^*^  ^  wbea  the  geoeral  ime  is  iileaded ;  a  plea  in  alntement.  triiich  rnmaBm 
or  wkm  Ihe  drfradant  afanply  denies  wuuftm^  part  abatement  of  the  writ,  shonld  in 
terM  fifect  aBefed  ia  tbe  dorlaratioa,  tbe  lulea  be  pleaded  accordmcH,  £  Bob.  and  FoLdSO; 
■MWt  cosdade  to  the  eoaaftry^CoaBL  Di|;.  Plead,  bat  a  austake  in  tbeiie  cases  (esccpt  a^buc  tfca 
£.  9f .  Stfiaad.  ay.(l).  Ifiaaod.  lOS.  (1);  definidampkmd^in  abatamaitio  thewbsleda- 
aad  this  nde  eqaaDv  prevails  wbeCber  tbe  «f-  daratioa  fur  a  defect  in  one  aomii  oniK^flflrTam 
firamtive  be  first  IB  1^  pleadi^  and  tlie  Be|».  t.  Jnmiwm,  5  T.  R.  557.  l  Oiit.  PtoadL  444X 
tMFC  aabaeqataiL  or  viee  wrm,  aoe  CarliL  SS,  will  not  rxtiate,  and  the  conrt  will  crq|Sais 
99.  CoBi.  Di^.  Pleader,  E.  3S.  So  wbere  a  plea  jad^MSt  in  faroar  of  tbe  defeadant.  i 
pots  is  issue  antter  of  &et  as  weD  as  matter  of  to  tbe  sabctance  of  tbe  plea,  without 
reeord.  it  ahooM  condiade  to  tbe  ooonlnf ,  Cohl  to  Hs  condasiaiL  Plowd.  66.  SSaand.  tlO  a. 
Di^ Pleader.  E. St.  9]dod.79.  Sarer'sKep.  4£Mt,30f.  SBos.  andPaL4ifn.  lOdt-Flead. 
fOS.t99;aMif1hepleacoiiclodewitbaspecml  559.  As  to  the  oonclnsinn  uftiieplflafia^^lBad- 
jaeative  to  the  affirmative  in  the  decfanafioB,  is|r  antter  of  eotnpprl.  f«f^  1 1n«L  SOS  Km.  43S. 
ai  if  m  debt  on  boiid,  the  defendant  plead  that  and  a.  (m  1>  ib.Com.  Dig. Plead.  E.  Si,  Cmp 
he  delivered  the  deed  as  an  escrow,  he  may  con-  pd,  E.  Dal.  6B.  i  Saancl.3t5.  WIBes,  iS^aad 
dadt  to  the  coantry,  Coul  Dig.  Pleader,  E.  5g.  as  to  tbe  diffoeDoe  in  tbe  praver  of jadf^meat  in 
%  Soft.  f74.  4  Esp.  Sep.  255.  Bat  where  there  pl^diag  atenderin  dc^  and  wiMsn  dae  deftnd 
b  not  a  direct  nesative  and  affinaative,  the  antpleABnAapleainaMBanwit,lChilPlead> 
■iaitiffneedsnotconclodetothecoantry^Com.  540.  S  Salk.  6ft,  S.  i  Ld.  Ra\in.  t54.  ViDe^ 
iKf.  Pleader,  E.  9«.  t  LeT.5 ;  and  where  the  13.  ^nce  the  statote  of  4  Aim.  c  16.  awra^f 
declaration  Is  foaoded  on  nmtter  of  record,  or  defective  condasion  either  to  theioanUj  or 
which  is  traversed  ia  the  plea,  it  shonld  not  ia  with  a  verification.  See.  is  redaced  la  meie 
fcneral  eondade  to  the  ooantry,  bat  shonld  al-  fona,  and  can  only  be  obyected  to  by  qpcial 
Kfo  that  there  is  no  socfa  record,  and  asaaDy  demarrer.  t  Saand.  190,  (5).  Ona.  Dif .  Plead. 
«mdades  with  a  verification,  and  prayer  of  E.  t9.  St,  S3.  See  farther  as  ta  the  canda- 
jttdfmeat,  «s  oc<m.  See  t  Wils.  ii4.  lil.  sion  of  pleas,  when  with  an  avcnaen^  and 
Cat.  tSt.  4CH.  475.;  bat  a  verification  seeau  to  when  to  the  conntrv,  AnkMa-  Blm.kmwmtt^  oast, 
be  aaneccioary,  ia  thiscase,as  tbe  plea  is  ia  the  post.  8  Co.  161. 'The  Bfribsp  ff  S^itkmfft 
necative (Com. Dig. Pleader, E.t9.  Fortes.S99.  ease,  post.  10  Co.  59  a.  l  lost.  SOS  b.  ui. 
Mk.  yth\  and  if  an  action  ^  debt  be  broaght  435.  and  n.  (p  1),  ib.  Com.  Dif.  Pleader,  E. 
here, on  a  jadfasent  in  Ireland,  the  plea  of  aal  3t,S3.  1  Saand.  i03  a.  (i>.  1  Chit. Plead.  5SS« 
iid  TunfT^^  aMttt  eondade  to  the  eoontry,  3  East,  540.  (Ed). 

473*  «  Hauth's  Rep.  t5.  1  Chit.  Plead.  3d  edit.  (a)  As  to  protesUtion,see  mrte  p.  41,  n.  (p). 

636, 9.  1  Inst.  iii.  433.  in  1).   An  avowry  does  Tbbogh  it  is  not  nnosaal,  when  it  is  doabtfal, 

not  reqaire  any  conclusion,  l  Inst.  303.  n.  iii.  whether  a  plea  is  sufficient  in  law,  to  protest  tbe 

434.  rtowd.  M9»  163  a.  1  8aand.  1(48  (7) ;  and  sufficiency  of  it  in  tbe  be|Wiinf  of  the  replica- 

a  plea  of  bankrwptey,  though  introductory  of  tion,  yet  this  seems  annecessary ;  for  without 

new  matter,  should  roudude  to  the  country,  i  such  protestation,  the  plaintiff  would  afterward! 

P.  Wms.  t58,9.  10  Mod.  160.  t47.  Fortes.  334.  be  equally  at  liberty  to  object  to  the  plea  by 

Barnes,  330.  4  T.  K.  146.  3  Bos,  and  Pnl.  171 ;  motion  in  arrest  of  judinnent,  writ  of  error,  &c. 

and  where  ooe  of  several  facts  ia  a  declaration  i  Chit.  Plead.  607.    Cri^  v.  Bdwmi,  3  Lef . 

Is  6tem\fAjhjk  a  formal  traver*e,  the  plea  may  4t5.    (Ed.) 
coochrfHMi  II  verificatioB,  or  to  the  coimtry, 


18  b. — 19  a.        ^  FLSADIM08  IN  PORTER's  CA6E.  .  .47 

« 

DOC  acknowledging  any  thing  in  the  plea  of  the  said  John-  Porter 

and  Henry  Cockain,  by  them  before  pleaded,  to  be  true  in  manner 

and  form  as  the  said  John  Porter  and  Henry  Cockain  in  the  plea  of 

thenid  John  Porter  and  Henry  Cockain,  by  them  above  pleaded, 

to  be  true  in  manner  and  form  as  the  said  John  Porter  and  Henry 

GxkaLa  in  their  plea  aforesaid  above  have  pleaded ;  yet  for  repli-  Replication, 

cation  (s)  the  same  attorney  of  the  s^d  lady  the  now  Queen,  for  ^ISIu  did^^' 


the  said  lady  the  Queen  saitb,  as  he  formeriv  said,  that  the  afore-  trude. 
aid  John  Porter  and  Henry  Cockain  in  and  upon  the  possession 
of  die  said  lady  the  now  Queen,  of  the  aforesaid  key  and  wharf, 
cilled  the  Old  Wool-key,  and  other  the  premises  in  the  informa- 
tion aforesaid  specified,  entered,  intruded,  and  made  entry  in  man- 
ner and  form,  as  in  the  information  aforesaid,  above  is  alleged. 
And  this  the  same  attorney  of  the  said  lady  the  Queen,  for  the  said  iggue  joined, 
hdy  the  Queen  prayeth  that  it  may  be  inquired  of  by  the  coim-  Venire  award* 
tiy;  and  the  said  defendants  say  as  before,  and  pray  likewise;  ^ 
therefore  let  inquisition  be  made  thereof,  &c.  and  it  is  commanded 
to  the  sheri£&  of  London,  that  they  do  not  omit,  &c.  and  that 
Aej  canse  to  be  here  firom  Easter-day  in  one  month  in  this  same 
tecB,  twelve  free  and  lawful  men  of  their  bailiwick,  of  the  neigh- 
bouhood  (t)  of  the  parish  of  All  Saints,  Barking,  in  the  city 
€f  LoodoD,  aforesaid,  whereof  each,  &c  by  whom,  &c.  and  who 
Midler,  &c  to  recognise  in  the  premises.    And  the  same  day  is 
gcfea  here  to  the  said  John  Porter  and  Henry  Cockain ;  at  which 
Oij  the  said  John  and  Henry  came  here  as  before,and  the  sheri£&, 
that  is  to  say,  William  Rider  and  Benedict  Bumham,  returned 
the  writ  aforesaid,  together  with  the  pan^l  of  the  names  of  the 
jurors  which  are  in  the  file  of  writs,  executed  for  the  Queen  of 
this  thirty-fourth  year  of  the  reign  of  the  said  lady  the  now 
Qmen,  with  the  remembrancer  of  London.    And  the  jurors  did 
not  appear;  therefore  it  was  commanded  the  sheriffs  that  they  ^K^^°f^*^ 
distrain  the  jurors  by  their  lands,  &c.  so  that,  &c.  in  eight  days 
«f  die  Holy  Trinity,  or  in  the  mean  time,  be  before  the  beloved 
snd  Cuthfiil  to  the  lady  the  Queen,  Roger  Manwood,  Knt.  Chief 
Biion  of  this  Exchequer,  at  GuildhalT,  of  the  city  of  London, 
•Caccsaid,  upon  Friday,  the  26th  day  of  May,  in  the  thirty-fourth 
year  of  the  said  lady  the  now  Queen,  in  the  afternoon  of  the  same 
itjf  if  he  shall  first  come  thither.     And  it  is  said  to  the  afore- 
■ud  John  Porter,*  and  Henry  Cockain,  that  they  expect  their  day    [  «  1 9  a.  3 
Ubie  the  aforesaid  Chief  Baron,  at  the  said  day  andplace,  ana 
Ibt  they  be  here  at  the  said  eight  days  of  the  Holy  Trinity,  to 
ksr  dieur  judgment,  if,  &c    At  which  day  the  said  John  Porter 
»d  Henry  Cockain  came  here  as  before,  and  the  aforesaid  Chief 

(•)  Thtt  ID  an  iofomuition  of  intnuion,  if  the  seised,  by  which  there  was  a  descent  to  the  de- 

plouls  a  title,  which  avoids  the  sop-  fendant ;  a  traverse  absaue  hoc,  that  he  died 

icsHoo  bi  the  king,  the  king  is  not  seisedof  such  moiety  will  be  good.  Id.  lb.  As  to 

tt  ■aintain  the  information,  bat  may  the  mode  of  coacluding  replications,  see  Bre«- 

the  title  alleged  by  the  plea,  see  Sav.  don's  cwte,  post.  1  Co.  73  b.  and  AUtmy'i  auey 


U^^Csa.  Die.  Prerogative,  D.  75.    Ahd  it  is    post  1.  108  a.  l  Saund.  103.  (1).  3t7.  (1).  334. 
^   Mf  the  king  by  his  replication 


traverses  (9).  338.  (5).  (7).  359.  (8).  t  Sannd.  190.  (5). 

h  of  the  title  as  encoonters  the  informa-  1  Chit.  Plead.  3d.  edit.  630.    (£o.) 

^vilhsat  answering  to  the  whole  title  al-  (t)  As  to  the  alteration  of  tbe  old  law,  with 

^ky  the  defendant;  as  if  In  an  Information  respect  to  the  visnej  see  ante  p.  10.  n.  (n). 

l^ywaion  in  the  moiety  of  a  manor,  the  de-  (£o.) 
^^njft  it.  was  lelaed  of  the  whole,  and  died 
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P4rtL 


Poftea. 


Some  of  tiie 
jory  appear. 


Tales  prayed* 


Special  ver- 
diet. 

Long  before 
the  supposed 
intmsioo,  Ni- 
cholaaGibMO 
.•eised  in  fee, 
of  the  pre- 
mises, held  of 
theQaeenin 
free  burgage, 
23d  Sep* 
tember,  92  H. 
8,  by  his  will 
in  writing  de- 
vised the  same 
to  his  wife 
Alice  in  fee^la 


I  ♦iQb.  ] 


Baroo,  before  whom,  &c.  delivered  here,  the  tenor  of  the  record 
aforesaid,  in  form  aforesaid  directed,  which  is  amongst  the  in- 

auisitions  and  extents  of  this  year,  viz.  of  the  thirty-fourth  of 
ie  reign  of  the  now  Queen,  with  this  remembrance  indorsed 
thus :  ss.  Afterwards,  diat  is  to  sav,  the  day  and  place  within 
c<mtained,  before  Roger  Manwooc^  Knt.  Chief  Baron  of  the 
Exchequer  df  the  said  lady  the  Queen,  came  as  well  the  within 
name  John  Popham,  who  prosecutes  for  the  said  lady  the  Queeiiy 
as  the  said  within  wiitten  John  Porter  and  HenryCockain  in  their 
proper  persons,  and  the  jurors  of  the  jury  whereof  within  men- 
tion is  miidef  being  called,  some  of  th^  cam^  and  some  of 
them  did  not  come,  as  it  appeareth  in  the  panel,  &c.  and  some 
of  them  now  appeari^- that  is  to  say,  Roger  Tasker,  Hum- 
phry Street,  George  (^nbey,  Thomas  Cox,  Thomas  Langfaom, 
Jos^h  Eaton,  William  Fruit,  and  Joseph  Moth,  upon  the  jury 
aforesaid  are  sworn;  and  because  the  rest  of  the  jurors  oi  the 
said  jury  did  not  appear,  therefore  others  of  the  standers  by,  by 
the  sherifis  of  the  county  aforesaid,  to  this  chosen,  at  the  re« 
quest  of  the  said  John  Popham,  who,  &c.  and  by  the  command 
of  the  aforesaid  Chief  Baron,  were  new  put,  whose  names  to  the 
panel  within  written  are  filed,  according  to  the  foi^n  of  the  sta- 
tute in  such  case  lately  made  and  provided  (u).  And  the  jurors 
so  anew  put,  that  is  to  say,  Thomas  Wiggs,  Henry  Aylewardy 
Ralph  Bailey,  and  Cuthbert  Booth,  being  called,  likewise  came, 
who  to  speak  the  truth  of  the  matter  within  contained,  together 
with  the  other  jurors  aforesaid  first  impanelled,  elected,  tried, 
and  sworn,  do  say,  upon  their  oath,  that  long  before  the  afore- 
said time  of  intrusion  aforesaid,  above  supposed  to  be  dpne^  one 
NichoIaB  Gibson  was  seised  of  and  in  the  wharf  and  tBiementa 
aforesaid,  with  the  {qppiurtenances,  in  the  information  aforesaid 
specified,  in  his  demesne  as  of  fee,  and  the  wharf  and  tenements 
^foresaid,  held  of  the  lady  the  Queen  in  socage,  that  is  to  say, 
of  his  free  burgage  of  the  city  of  London  by  fealty  only ;  and  so 
being  thereof  seised,  the  said  Nicholas  afterwards,  and  before 
the  said  time  of  the  intrusion  aforesaid,  &c«  that  is  to  say,  the 
2Sd  day  of  September,  in  the  thirty-second  year  of  the  reign  of 
the  lord  Henry  the  8tb,  late  King  of  England,  at  London,  in 
the  parish  of  St.  Dunstan  in  the  east,  made  his  testament  and 
last  will  in  writing  (v),  and  constituted  and  ordained  one  Avioe 
then  his  wife,  executrix  of  his  said  will,  and  by  his  said  will  be* 
queathed  and  devised,  amoi^t  other  things,  the  wharf  and 
tenements  aforesaid,  with  the  appurtenances,  to  the  aforesaid 
Avice  and  her  heirs,  in  these  English  words,  and  in  form  follow* 
ing,  that  is  to  say,  *^  In  the  name  of  God,  Amen,  *I,  Nicholas 
Gibson,  citizen  and  grocer  of  London,  whole  of  mind  and  of 
perfect  remembrance,  albeit  sick  of  body,  make  this  my  present 


to  talesmen  at 
fteeante  p.  11* 


(u)  Stat.  35  H.  8.  c.  6.  As 
comDon  low,  and  by  tlie  statste, 
n.(Q).    (Eo.)  .     , 

(v)  In  3  Ves.  Jan.  7S6.  it  is  said,  by  mistake, 
that  this  waa  a  ease  of  devise  by  enstom,  bat  it 
appears  here  tiMit  the  will  was  executed  after 
the  statate  of  wills,  (which  commenced  in  ope* 
ration  from  the  20th  Jaly,  15-10) ;  besides,  if  the 


custom  had  been  relied  on,  it  would  have  beea 
found  by  the  verdict,  as  in  Pelhamft  coat, 
ante  p.  11.  See  also  Cro.  Car.-  561»  <•  Via* 
Abr.  Devise  £.  2.  As  to  the  statement  of  a  dap 
vise  in  fee,  ante  p.  12.  n.  (t).  1  Sannd.  276  a« 
(2).  Dyer,  85  b.  2  Chit  Plead.  3d.  edit.  273. 
(Eo.) 
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last  will  and  testament,  as  well  concerning  the  order  and  dis- 
position of  ni3r  goods,  chattels,  and  other  things  moveable,  as  of 
mj  lands  and  tenements,  rents,  reversions,  and  services,  and 
hereditaments  whatsover.    First,  I  give  and  bequeath  my  soul 
unto  Almighty  God  my  Maker,  Redeemer,  and  Saviour,  and 
my  body  to  be  buried  where  it  shall  please  God,   after  the 
discretion  of  my  well-beloved  wife  A  vice  Gibson,  my  sole  ex- 
ccatrix  under-written,  whom  I  put  in  special  trust,  that  she 
shall  see  these  things  hereafter  declared,  to  be  well  and  truly 
executed,  done,  and  declared,  and  performed,  as  hereafter  shall 
be  recited :  unto  whom  I  also  give  and  bequeatli  all  my  goods, 
diattels,  debts  and  other  things,  as  well  moveable  as  unmoveable, 
real  and  persooal,  lands  and  tenements,  rents,  reversions,  scrnccs, 
aod  all  mine  other  profits,  commodities,  and  other  heredita- 
ments whatsoever,  with  all  and  singular  die  appurtenances ;  to 
Ittve  and  to  hold,  possess  and  enjoy,  all  and  singular  my  said 
hods  and  tenements,  rents,  reversions,  and  services,  with  the 
appurtenances,  ^oods,  chattels,  and  other  things,  and  all  and 
iin^ar  other  Uie  premises,  with  the  appurtenances,  unto  the 
iaid  Arice   Gibson,  her  heirs,  executors,  administrators,  and 
isdgns,  for  ever,  upon  condition  following:  that  is  to  say,  where  Vp°"5*^"**^" 
ithath  pleased  God  to  put  me  the  said  Nicholas  Gibson  in  mind  to  ^y  the'advicc 
edify  divers  meases,  mansions,  and  places  convenient  for  a  free  of  counsel,  in 
school,  the  master  of  the  same,  and  certain  headmen  and  bead-  ^.®"^^^"* . 
women,  and  that  the  same  cannot  be  established  to  continue  decease,  con- 
inthout  great  charges  to  be  employed  and  bestowed  upon  the  veycd  the  same 
same,  and  also  lands  and  tenements,  and  other  hereditaments,  J^*"  ^*®g™'J[" 
to  be  assured,  for  the  continuance  of  the  same,  I  will  and  declare  free  school, 
by  this  my  last  will  and  testament,  that  the  said  gift,  legacy,  master,  aqd 
and  bequest  of  my  lands  and  tenements,  goods,  chattels,  and  n^en^d  wl" 
odier  things  aforesaid,  shall  enure  and  take  eftect  by  reason  men; 
hereof  unto  my  said  wife,  upon  condition  following :  that  is  to 
say,  that  my  said  wi£e,  by  tne  advice  of  learned  counsel,  in  all 
convenient  speed  after  my  decease,  shall  assure,  ^ve  and  grant 
all  my  said  lands  and  *  tenements,  and  other  hereditaments  what-  [  *  20  a.  3 
soever,  for  the  maintenance  of  the  said  free  school,  alms-men,  and 
alms-women  for  ever,  if  it  shall  please  God ;  and  that  my  said  ^^^  devisee  to 
wife  Avice  Gibson  shall  have  all  the  issues,  revenues,  and  pro-  and^profits^for 
fits  yearly  comings  arising,  and  growing  of  the  premises,  during  her  life,  mam- 
her  natural  life,  bearing  Uie  charges  for  the  keeping  of  the  said  taming  the  said 
achool,  headmen  and  headwomen,  and  other  charges,  for  die  '^  ^ ' 
maintenance  of  the  premises,  in  manner  and  form  as  I  the  said 
Kcbolas  Gibson  have  kept  and  maintained  the  same,  and  as  the 
laaie  is  now  kept  and  maintained,  without  any  diminution  in  any 
vise :  which  Avice  Gibson  I  make  my  sole  executrix  of  this 
Bv  present  testament  and  last  wiU.    These  being  witnesses, 
liiomas  Rnshton,  Serjeant  at  law;  William  Gunston,  csq.,Tho- 
Bas  Wood,  cooper,  Thomas  Reynolds,  clothworker,  and  John 
Baddowe,  scrivener.    In  witness  whereof  I  have  hereunto  put 
r»l    By  seal.    Given  the  23d  day  of  September  in  the  year  of  our 
!ftl    ^^  ^^  ^°^  thousand  five  hundred  and  forty,  and  in  the  two 
^^>  I   ttd  thirtieth  year  of  the  reign  of  our  sovereign  lord  King  Henry 

YOL.  I.  £ 
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N.  G.  6th  Oct.  the  eighth;*'  as  by  the  said  will  more  fully  appeareth.  And  after- 
seiscd.^*  ^^^^    wards  the  said  Nicholas  Gibson  at  London,  in  the  parish  of  St. 

Dunstan  in  the  East  aforesaid,  the  6th  day  of  October,  in  the 
32d  year  of  the  reign  of  the  said  Henry  the  eighth  late  King  of 
England  aforesaid,  died  of  such  his  estate  so  seised,  of  and  in  the 
wharf  and  tenements  aforesaid,  with  the  appurtenances,  without 
Avice  entered  issue  of  his  body  begotten :  after  the  death  of  which  said  Nicholas, 
•died**  ^^^  aforesaid  Avice,  in  the  aforesaid  parish  of  St.  Dunstan,  took 

upon  her  the  burthen  of  the  execution  of  the  testament  aforesaid, 
and  before  the  aforesaid  time  of  the  intrusion  aforesaid,  &c.  en- 
aDdisthADril  ^^^  ^"^^  ^^^  wharf  and  premises,  and  was  thereof  seised,  as  the 
sd  Edward  6. '  law  requires :  and  she  the  said  Avice  being  by  virtue  of  the  said 
demised  the  testament  so  thereof  seised,  she  the  said  Avice,  before  the  afore- 
S!^G."foV40  ®®'^  ^^°^®  ^^  intrusion  aforesaid  supposed,  that  is  to  say,  the  13tli 
years,  from  day  of  April  in  the  3d  year  of  the  reign  of  the  lord  Eldward  the 
Christmas,  sixth,  late  King  of  England,  at  London,  in  the  parish  of  All 
^  ^  '  Saints,  Barking,  aforesaid,  demised  the  wharf  and  tenements 

aforesaid,  with  the  appurtenances,  to  one  Bartholomew  Gibbs, 
to  have,  and  to  occupy,  to  him  and  his  assigns,  from  the  feast  of 
the  Birth  of  our  Lord,  which  then  should  oe  in  the  year  of  our 
B.O.  byhis      Lord  1566,  until  the  full  end  of  the  term  of  40  years,  from 
^*t*j"^'^*^"^'  thence  next  following  and  fidly  to  be  ended.  By  virtue  of  which 
1359,  appoint-    demise,  the  same  Bartholomew  was  of  the  interest  of  the  term 
ed  his  wife        aforesaid  possessed,  and  so  thereof  being  possessed,  the  said  Bar- 
[  •  SO  b. .]  tholomew  •before  the  said  time  in  which,  &c.  that  is  to  say,  the 
^x^Md  d^ed    ^^^  ^^y  of  January  in  the  year  of  our  Lord  1552,  at  London,  in 
' '  *  the  parish  of  All  Saints  aforesaid,  made  his  testament  and  last 

Alice  proved     ^iU  in  writing,  and  constituted  and  ordained  one  Alice,  then  his 
the  will  and      wife,  his  executrix  of  his  said  last  will  and  testament.     And  af- 
married  t!  W  •  ^^^wards  the  said  Bartholomew  then  and  there  died  of  such  his  es- 
tate possessed,  of  and  in  the  wharf  and  tenements  aforesaid,  with 
the  appurtenances ;  after  whose  death,  and  before  the  said  time  in 
which,  &c.  the  said  Alice  took  upon  her  the  burthen  of  the  ex- 
ecution of  the  testament  aforesaid  in ,  the  aforesaid  parish  of 
All  Saints,  Barking,  and  was  of  the  interest  of  the  term  aforesaid, 
of  40  years  possessed,  as  executrix  of  the  testament  of  the  said 
Bartholomew;  and  so  thereof  being  possessed,  the  said  Alice,  be- 
fore the  said  time  in  which,  &c.  at  London,  in  the  parish  of  All 
Saints,  Barking,  aforesaid,  took  to  husband  one  Thomas  Wil- 
cox, by  which  the  said  Thomas  and  Alice,  before  the  said  time 
in  which,  &c.  were  of  the  interest  of  the  aforesaid  term  of  40 
years,  of  and  in  the  wharf  and  tenements  aforesaid,  with  the  ap- 
and  they,  16th  purtenances,  possessed ;  and  the  said  Thomas  and  Alice  so  there- 
November,       Qf  being  possessed,  before  the  said  time  in  which,  &c.  that  is  to 
signed  toTn.  ^ay,  the  16th  day  of  November,  in  the  2d  year  of  the  reign  of 

the  lady  Mary,  late  Queen  of  England,  at  London,  in  the  parish 
of  All  Saints,  Barking,  aforesaid, granted  all  their  estate,  interest, 
and  term  of  vears,  which  they  then  had,  of  and  in  the  wharf  and 
tenements  aforesaid,  with  the  appurtenances,  to  one  John  Hay  nes. 
By  virtue  of  which  grant,  the  said  John  Haynes  was  of  the  inte- 
rest of  the  aforesaia  term  of  40  years,  of  and  in  the  wharf  and 
tenements  aforesaid,  with  the  appurtenancesi  possessed;  and  so 
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thereof  being  possessed,  the  same  John  Havnes,  before  the  said  J*  H.  9itt  De* 
time  in  which,  &c.  that  is  to  say,  the  21st  day  of  December,  in  m^e^hU^CdU* 
the  year  of  our  Lord  1559,  at  London,  in*  the  parish  of  All  in  writing,  ap. 
Saints,  Barking,  aforesaid,  made  his  testament  and  last  will  in  Pointing  his 
wridng,   and  made  and  ordained  one  Joyce,  his  then  wife,  his  ^*ecutnx^o 
executrix  of  his  said  last  will,  and  by  the  same  his  will  willed  whom  he  be. 
and  bequeathed  all  his  estate,  interest,  and  term  of  years,  which  ^".eathed  the 
he  then  had  of  and  in  the  wharf  and  tenements  aforesaid,  with  "*  ^*"°' 
the  appurtenances,  to  the  said  Joyce.     And  afterwards  the  said 
John  Haynes,  at  London,  in  the  parish  of  All  Saints,  Barking, 
aforesaid  died,  of  such  his  estate  of  and  in  the  wharf  and  tene- 
ments aforesaid,  with  the  appurtenances,  possessed.  After  whose  who,  on  his 
death,  the  said  Joyce  took  upon  her  the  burthen  of  the  execution  death,  proved 
of  the  testament  aforesaid,  and  was  of  the  interest  of  the  afore-  ^^^^i 
laid  term  of  40  years,  of  and  in  the  wharf  and  tenements  afore- 
nid,  with  the  appurtenances,  possessed ;  and  so  thereof  being  ^nd  after, 
possessed,  the  said  Joyce,  before  the  said  time  in  which,  &c.  "*  at  f  *  21  a«l 
London,  in  the  parish  of  Ail  Saints,  Barking,  aforesaid,  took  to  wards  married 
husband  the  aforesaid  John  Porter,  by  which  the  said  John  Por-  **>«  ^^^  J«  ?• 
ter  and  Joyce  were  of  the  interest  of  the  aforesaid  term  of  4-0  becYme^po^^ 
years,  of  and  in  the  wharf  and  tenements  aforesaid,  with  the  ap-  sessed  ofUie 
partenances,  possessed.     And  the  jurors  aforesaid  further  say,  premises. 
apon  their  oath,  that  one  John  Gibson  is  cousin  and  heir  of  the  lawof  the^rald 
nid  Nicholas  Gibson,  that  is  to  say,  son  and  heir  of  Hugh  Gib-  N.  G., 
BOD  deceased,  brother  and  heir  of  the  said  Nicholas  Gibson ;  and 
that  the  said  John  Gibson,  before  the  said  time  in  which,  &c.  that 
is  to  say,  the  24th  day  of  January  in  the  d4ih  year  of  the  reign  of  s-^th  January 
the  lady  the  now  Queen,  entered  into  the  wharf  and  tenements  ^{^  ^"r 
aforesaid,  with  the  appurtenances,  claiming  the  same  wharfs  and  breach  of  the 
teDements  aforesaid,  with  the  appurtenances,  by  force  of  the  tes-  condition  i 
tament  and  kist  will  of  the  said  Nicholas  Gibson,  by  pretence  of 
forl^tare,  and  by  reason  of  the  condition  in  the  said  last  will  be- 
fore specified,  by  the  aforesaid  Avice,   in  her  life  forfeited  and 
broken,  and  was  thereof  seised  in  his  demesne  as  of  fee ;  and  so 
thereof  being  seised,  the  said  John  Gibson,  before  the  aforesaid 
time  in  which,  8cc.  that  is  to  say,  the  25th  day  of  January  in  and  25th  Jann. 
the  34th  year  of  the  reign  of  the  said  lady  the  now  Queen,  by  ary  aforesaid, 
his  writing  indented,  bearing  date  the  same  day  and  year,  in  the  of  barealn'and 
ooort  of  the  said  lady  the  Queen  of  her  Chancery  at  Westmin-  sale  inrolied. 
Iter,  being  in  due  manner  inroUed,  and  to  the  aforesaid  jurors  conveyed  Uia 
ID  evidence  shewed,  bargained,  granted,  and  sold  the  wharf  and  fhe^^a^n^iQ 
tenements  aforesaid,  with  the  appurtenances,  to  the  said  lady  the  fee,  upon 
iwir  Queen,  to  have  and  to  hold  to  the  said  lady  the  now  Queen,  J^**^™'!^*^^ 
W  heirs  and  successors  for  ever.     By  pretext  of  which  grant,  tered. 
btmin,  sale,  and  inrolment,  the  said  lady  the  now  Queen  was 
of  ue  wharf  and  tenements  aforesaid,  with  the  appurtenances, 
•eiied  in  her  demesne  as  of  fee  in  the  right  of  her  crown  of  Eng- 
Ind;  and  the  said  now  Queen  so  thereof  being  seised,  the  afore- 
Mid  John  Porter  claiming  the  wharf  and  tenements  aforesaid, 
io  his  own  right,  and  the  aforesaid  Henry,  as  servant  of  the  said 
Min  FoiteTy  hnd  by  his  commandment  at  the  aforesaid  time  in 
^h,  &c*  into  the  wharf  and  tenements  aforesaid,  with  the  ap- 
Fttteoaocesy  upon  the  possession  of  the  said  lady  the  now  Queen 

e2      . 
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jTar^ pray  the    thereof  entered  and  made  ingress  ;  but  whether  upon  the  whole 
touru  °  matter  aforesaid,  by  them  the  jurors  in  form  aforesaid  found, 

the  aforesaid  entiy  of  the  aforesaid  John  Porter  and  Henry  into 
the  wharf  and  tenements  aforesaid,  with  tlie  appurtenances,  be  an 
intrusion  upon  the  possession  of  the  said  lady  the  Queen,  of  and 
in  the  wharf  and  tenements  aforesaid,  or  not,  the  said  jurx)rs  there- 
of pray  the  advice  of  the  said  court  of  Exchequer,  here,  &c.  And  if 
upon  the  whole  matter  aforesaid,  by  them  the  jurors  in  form  afore- 
said found,  it  shall  seem  to  the  said  barons  and  court  here,  that 
the  aforesaid  entry  of  the  aforesaid  John  Porter  and  Henry,  into 
the  wharf  and  tenements  aforesaid,  with  the  appurtenances,  be 
and  ought  tQ  be  adjudged  an  intrusion  upon  the  possession  of 
the  said  lady  the  Queen ;  then  the  said  jurors  say,  upon  their 
oath,  that  the  aforesaid  John  Porter  and  Henry  in  and  upon  the 
possession  of  the  said  lady  the  now  Queen,  of  the  aforesaid  key 
[*  21  hJ]  and  wharf,  cdlled  the  Old  Wool-key,  *and  other  the  premises- 
in  the  information  above  alleged,  entered,  intruded,  and  made  in- 
gress, in  manner  and  form,  as  in  the  information  aforesaid  above 
js  alleged.  And  if,  upon  the  whole  matter,  aforesaid,  by  them 
the  juf'ors  in  form  aforesaid  found,  it  shall  seem  to  the  barons 
and  court  here,  that  the  aforesaid  entry  of  the  aforesaid  John  Por- 
ter and  Henry  into  the  wharf  and  tenements  aforesaid,  with  the  ap- 
purtenances, be  not,  nor  ought  to  be  adjudged  an  intrusion  upon 
the  possession  of  the  said  ladv  the  Queen,  of  and  in  the  aforesaid 
wharf  and  tenements  aforesaid,  with  the  appurtenances ;  then  the 
same  jurors  say,  upon  their  oath,  that  the  said  John  Poiter  and 
Henry  in  and  upon  the  possession  of  the  said  lady  the  now 
Queen,  of  the  afoi*esaid  key  and  wharf,  called  the  Old  Wool- 
key,  and  other  the  premises  in  the  said  information  above  alleged, 
did  not  intrude  and  make  entry  in  manner  and  form,  as  the  in- 
Curiaadviiore  formation  aforesaid  above  is  alleged.  And  because  the  court 
»«'*•  here  will  further  advise  of  the  premises  before,  &c.  day  is  given 

here  to  the  said  John  Porter  and  Henry  Cockain,  in  the  same 
[Ante  p.  9.  state  that  now  is,  until  in  eight  days  of  St.  Michael.  Be* 
sJt^f^joiini.  ^^^^  which  day,  that  is  to  say,  on  the  morrow  of  St  Michael,  in 
€d.  the  34th  year  of  the  reign  of  the  lady  the  now  Queen,  the  pro- 

cess aforesaid,  with  all  tilings  touching  the  same,  by  the  writ  of 
the  kdy  the  now  Queen,  of  common  adjournment  (w)  under 
her  great  seal  of  England,  bearing  date  at  Westminster,  the  23d 
day  of  September  in  the  34th  vear  of  the  reign  of  the  said  lady 
the  now  Queen  aforesaid,  to  the  aforesaid  treasurer  and  barons 
of  the  Exchequer  directed,  which  is  inroUed  elsewhere  in  the  re« 
membrances  of  this  Exchequer,  of  the  aforesaid  34th  year  of  the 
said  now  Queen,  that  is  to  say,  amongst  the  records  of  this  Ex- 
«t.e.onthe  chequer,  of  the  term  of  St.  Michael,  Kot.  on  the  part  *of  this 
side.  remembrancer,  until  a  month  of  St.  Michael  then  next  following; 

AdjoDrnment    at  which  day,  the  said  process  aforesaid,  with  all  things-  touching 
to  Hertford,      ^jj^  game,  by  another  like  writ  of  common  adjournment,  bearing 

(w)   Adjournments  of  the  term  were  for-  Prcf.  it  is  said  that  the  last  adioummentof  the 

inerly  frequent  on  account  of  the  plagne,!  Lev.  court  of  Exchequer  was  in  Hilary  tennl665, 

176. 178.    1  And.  279.  Cro.  Car.  13.  ^7.  Com.  when  the  court  was  removed  to  Windsor  Castle 

Dig.  Adjournment.    In  Bart.  Excheq.  Pnu:.  on  that  account.    (Eik.) 
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date  at  Hampton  Court  the  25th  day  of  October,  in  the  S4tk 
year  aforesaid,  and  amongst  the  records  of  the  said  term  of  St. 
Michaely  in  the  roll  aforesaid,  on  the  part  of  the  remembrancer 
aforesaid,  likewise  inrolled,  were  further  adjourned  until  the  mor- 
row of  All  Souls,  from  Westminster  aforesaid,  unto  the  castle  of 
the  lady  the  Queen  of  Hertford,  in  the  county  of  Hertford.  And 
the  same  day  is  given  here  to  the  aforesaid  John  Porter  and 
Henry  Cockaia.     At  which  day  the  said  John  and  Henry  come 
here  as  before :  and  the  verdict  aforesaid  being  seeo,    and  the 
other  premises,  by  the  barons  here,  and  mature  deliberation  there- 
of amongst  them  being  had ;  because  upon  the  whole  matter 
aforesaid,  by  the  jurors  aforesaid,  in  form  aforesaid  found,  it 
seems  to  the  barons  here,  that  the  entry  of  the  aforesaid  John 
Porter  and  Henry  Cockain,  into  the  wharf  and  tenements  afore- 
said, with  the  i^purtenances,   is  an  intrusion  upon  the  posses- 
sioo  of  the  said  lady  the  Queen^  of  the  same  wharf  and  tene- 
ments aforesaid;    therefore  it  is  gi'anted   (x)  by  the  same  ba*  judirmentfor 
rons,  that  the  aforesaid  John  Porter  and  Henry  Cockain,  of  the  the  Queen. 
aforesaid  entry,  ^intrusion,  and  ingress  in  and  upon  the  posses-  [  *22  a.  ] 
sion  of  the  said  lady  the  Queen,  of  the  aforesaid  key  and  wharf 
and  other  the  premises,  be  convicted,  and  either  of  them  be  con- 
victed (t)  ;  and  that  the  aforesaid  wharf  and  tenements,    with 
the  appurtenances,  be  taken  into  the  hands  of  the  said  lady  the 
DOW  Queen,  &c.    And  that  the  said  John  Porter  and  Henry  Capimtur  pr^ 
Cockain  be  attached  by  their  bodies  wheresoever,  &c.  to  make  •^^' 
a  fine  {a)  for  the  contempt  aforesaid,  &c.  (z).    And  further,  to  ^  ^^2:  J^' 

92,93,94.  iRo.  771,  774.  Cro.Car.  442.  445.  Cro.  Jac.  3B6.6S2.  Ydv.  130.  Hob.  194.  1  Ro, 
JR.  279.  Post.  40  a.  Stat.  166c  17  Car.  2.  cap.  8.  Stat.  23  &  24.  Car.  2.  cap.  4.  Cro.  Jac.  6.  Jenk. 
CeBL15.Cro.  El.  145.  Palm.  260.  N.Bend.  184.  pi.  226.  Poph.  203.212.  Noy,77.  Latch.  78.  83. 
IW.   Hob.d27.  iBalstr.  125^  126.    Hob.  17.  19.  1  Co.  83  a.  1 19  b.   1  Syd.  70.    1  Bolstr.  179. 

(x)  In  Robins  ▼.  SoHden,  Cro.  Jac.  386.  pi.    for  the  King,  no  writ  of  inqniry  of  damages  is 
17.  the  jodgment  was  entered,  as  in  the  pre-    awarded,  but  a  capias  pfofine^  1  Bart.  Excheq. 
**  it  is  granted,"  instead  of  *'  it  is  con-    Prac.  85.    Formerly  in  actions,  oi  et  armis^ 


f  and  to  make  good  this  entry  several  as  trespass,  and  the  like,  if  judgment  passed 

precedents,  were  cited  in  Lord  Coke  (see  post,  against  .the  defendant  !n  a  court  of  record,  it 

t  Co.  40  a.  57  b.  83  a.  119  b.);  but  it  was   an-  was  adjudged;  that  he  should  be  arrested,  or 

ivered,  that  it  was  a  mistake  of  the  printer,  and  ca;na/itr,  for  his  wilful  delay  of  justice,  till  he 

die  jfMigment  was  held  to  be  erroneous.    S.  C.  paid  aline  to  the  King,  considering  it  as  a  pub- 

3.  BalsE  92.  and  see  SlocomJb^a  case,  Cro.  Car.  lie  misdemeanour,  coupled  with  the  private  in- 

442.  pL  13.     Fuller  v.  Righitmu,  1  Bulst.  125,  jury.    But  now  it  is  provided  by  stat.  5  and  6 

6.  Vuk  Abr.  Error  B.  b.  pi.  21.    But  now  by  W.  and  M.  c.  12.  that  in  all  cases  of  trespass, 

•talnte  16  and  17  Car.  2.  c.  8.  no  judgment  shall  ejectment,  assault,  and  false  imprisonment,  be- 

kt  lerened  by  reason  that  ideo  concesswii  est  tween  party  and  party,  no  writ  of  cmias  shaU 

pit  auiam,  is  entered,  for,  ideo  consideratum  est  issue  for  the  fine,  nor  any  fine  be  paicl ;  but  the 

fcr  mrMM.    (Ed.)  plaintiff  shall  pay  6s,  Sd,  to  tlie  proper  officer, 

(t)  In  an  information    of    intrusion,    the  and  be  allowed  it  against  the  defendant  among 

jtofment  for  the  Ring,  is,  quod  capiatur  ^ro'  his  other  costs.    Before  this  act,  when  the  fine 

Jbf,  for  the  King  is  supposed  in  possession,  was  pardoned,  the  jud^cnt  was  entered  nihil 

Fnemi  ▼.  thit  Duke  qf  Richmond^  Hard.  460 — 462.  define  quia  pardonaiur  ;  and  so  the  practice  now 

Ord.  Dig.  Prerogative  D.  67. ;  and  thereupon  is  in  C.  B.  upon  this  statute,  the  entfy  there 

tkere  issues  an  injunction,  or  a  writ  of  amoveri  being  nihil  de  fine  quia  remittitur  per  stat,  but 

hanyfar  the  possession,  against  the  party  him-  in  K.  B.  judgment  is  entered  up  without  any 

ielfuid  all  claiming  nnder  him,  Sav.  35.  Hard,  notice  taken  of  the  tine;  for  the  law  is  altered 

462.  Plowd.  561.   1  Finch.  241.    But  such  a  and  taken  away  in  etfect  by  this  statute,  lAn" 

jadgnent  does   not  debar  a  stranger  of  his  sey  v.  Clark,  1  Salk.  54.  Carth.  390.    In  cases 

catry ;  for  there  is  no  judgment  quod  recuperet  not  within  this  statute,  the  omission  of  a  capia* 

iririw ^  nor  does  an  habere  facias  possessionem  tur  pro  fine  in  the  judgment,  is  made  no  longer 

fane.  Hard.  460.  462.  (Rd*)  material,  by  the  statutes  16  and  17  Car.  2.  c. 

(x)  So  in  trespass,  where  judgment  b  given  8.  and  4  Ann.  c.  16.  s.  2.^  by  the  former  of  which 
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di>  what  rn  rhe  c!raim.  Jtc  .ind  it  m  conniuaided  to  tbe  she- 
rfflb  nf  I»nrtnTU  rti^  rberattadi  dusn  in  ibrm  aforesaid,  so  that, 

7?^-iwti#mnw       ^j^,  :n  -!**  »:».hth   iar  tT  St.  Hilarrr.       Before  which  day,  that  is 

to  ^ar,  rhi-  ^S:h  dar  *Tt  November  in  the  3oth  Tear  ot  the  now 
Qupen,  '.lie  procs?s  iiforesaid.  roeethcr  with  all  things  touching 
tbe  premi'ie?^  were  Snrther  aiiioiurned  by  another  writ  of  common 
adjoommer.t.  ander  her  ^reac  seal  of  Knghind,  to  the  treasurer 
and  bamn:4  of  the  Excbeqner  directed^  which  is  inroUed  else- 
where in  the  remembranczs  of  this  Excfaeqaav  ^f  the  54th  year 
of  tt)e  now  Queen*  and  b^inningtfae  35\h,  that  is  to  say,  amongst 
the  records  of  Mirhi  hnii  tenn,  Boc  2.  with  die  said  remem- 
brancer, fram  die  aforesud  caide  of  Hertford,  onto  Westminster 
aforesaid.  At  which  dsy*  the  mad  John  Pbrter  and  Henry 
G)ckain,  at  WestminstEir  afavesBd,  came  here  as  bdbre,  and  the 
sherifi  did  not  recnm  die  writ :  yet  the  aforesaid  John  Porter 
and  Henry  Cockain^  at  the  same  txme  came  here  as  befiM^  and 
for  the  premises  sobmitted  thcmaebpes  to  the  fo^oor  (rf'the  court, 
and  that  they  mtsht  nuc  be  findier  in  die  premises  trooUed, 
prayedy  with  the  bvnrar  at"  dke  emt*  to  be  admitted  to  make  a 

^«*€  fwa-         reaionabie  &ie»wtth  the  hdr  the  QiKen,  in  tbe  premises,  which 

by  the  court  here  cs  graota^  tD  tbem*  And  upon  this,  by  pre- 
text of  a  writ  of  Ae  »Mi  Imiy  tbe  QiMca.  of  her  pri^y  seal,  to  the 
treasnrer,  dianceflor,.  and  baroBs^  and  other  officers  of  this  court 
of  Exchequer,  in  die  second  year  of  this  Queen,  that  is  to  say, 
amoog:^  the  writs  cSiected  to  die  barons,  and  in  tbe  term  of 
Easter,  in  this  EsLcheqner  inroOed,  remaining  with  the  remem- 
brancer of  the  Queen,  of  posoos  to  be  admitted  by  the  afore- 
said treasnrer,  cfaancrilor,  baroos,  and  other  officers  of  this  Ex- 
chequer, according  to  their  &credoos,  they  are  admitted  to  make 
such  fine,  Slc  acconfing  to  the  tenor  of  the  aforesaid  writ;  and 
they  made  a  fine  in  the  premises,  as  is  contained  in  these  re- 
membrances, that  is  to  say,  amongst  the  fines  of  this  term,  re- 
maining on  the  part  of  the  remembrancer  of  the  Qpeen;  byrea- 
son  of  which  fine  h  b  granted  hj  the  baroos  here,  that  against 
tbe  aforesaid  John  Porter  and  Henry  Cockain,  for  the  contempt 
aforesaid,  there  be  not  here  further  execution  made^  &c. 


ft  H  «fMet«<l,  fkat  BO  jvdfBMnt  after  Yenfict,  eiitewi  to  tbe  cmse  of  mdduif  a  a^miwr  where 

^oHf^Mion  bj  c^fptt^H  •rttSofw,  or  reiUtm  rcrj^  bobc  fies,  tho«fk  sot  expr^dy  mentioDed  in 

^^i4&i^,  iMI  be  reversed  for  want  of  a  miaeri-  tlw  16  and  17  Car.  S.    Bmcket  ▼.  MmrtkaU,  t 

t'^0in,  (ff  a  etrpitdmr^  or  becante  one  b  pot  for  Stra  313.  t  Sound.  19S.  (1).  See  farther  as  to 

'^e  oHier ;  and  the  tetter  statute  extends  tbe  fines  and  a—erceaients,  post.  8  Co.  59.  and  the 

f -rmer  net  to  jodirmento  oo  wVUI  dtdl,  or  nsn  notes  there.  S  Sannd.  l95.(lX  Bac.  Abr.  Fines 

^'^V^'MrlM,  and  npon  a  writ  of  inquiry  of  and  Amercements,  c    (En.) 
d«Mf 00  execated  thereon.  And  these  statntes 
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PORTER'S  CASE. 

BETWBBlf 

THE    QUEEN    AND    PORTER. 

Mich.  34  and  35  Eliz. 

Devbe  of  a  messuage  and  wharf  in  London  to  testator's  wife  and  Iter  heire,  on  1 59^. 

coaditioa  to  convey  the  same,in  convenient  time  after  bis  decease,  for  the  esta-         V^v^/ 
bfiskment  of  a  grammar  school  for  ever,  the  rents  and  profits  for  her  life,  she  TbeAiTOHNET 
■aitttaining  the  charity;  on  the  death  of  the  testator,  the  devisee  entered,  and       General 
eight  years  after  demised  for  a  long  term  of  years,  and  died ;  the  heir  at  law    Porter  and 
having  entered  for  breach  of  the  condition,  conveyed  to  the  Queen ;  and  upon      Another. 
iatmsioo  by  the  attorney-general  against  the  assignee  of  the  lease,  held,  ist.    [Ft.  I. — 2$  b.] 
That  tlie  condition  vras  good,  charitable  uses  not  being  taken  away  by  the  sta-  [^'  ^-  cited 
tate  t3  H.  8.  c.  10.  against  superstitions  uses.     2nd.  That  the  lease  was  a  54^1^^  b 
breach  of  the  condition,  for  which  the  heir  nii;;ht  enter.  ^  \Mi.  $56  a' 

(l>iL  118.(182).    3Salk.  534.    5  Ves.  Jun.  726.    5  Ves.  Jun.501.    2  Wood, 5th  edit  15.  Shep. 

TsMh.  515. 521.    2  Bum,  EccL  Law,  7th  edit.  549.    2  Bl.  Com.  275.     1  Sand.  Uses,  48.  50.  57. 

4Gre.Dig.f  d  edit  127.  Vin.  Abr.  Condition  C  b.  pi.  18.  Mortmain  a  2.  pi.  6.  Sututes  s  6.  pi.  I5i . 

CtB.  Dig.  Condition  m  5.    Prerogative  i>  72.    Uses  n  1,  2,5, 4.  6,  7. 10.    Bac.  Abr.    Charitable 

tieSyC.  Condition  o.  p  5.  Uses  e  2.  See  the  marginal  references  and  the  notes  infra.] 

Iv  an  information  of  intrusion  in  the  Exchequer  against  Jolin 
Porter  and  others,  for  an  intrusion  into  a  wharf  and  a  house 
called  the  Wool-key  in  London,  and  on  issue  joined  upon  non 
tntnuit,  the  jury  gave  a  special  verdict  to  this  effect :  Nicholas 
Gibson  was  seised  of  the  wharf  and  house  aforesaid,  and  held 
them  in  free  burgage;    and  24  September,  32  H.  8., by  his 
last  will  in  writings  devised  the  said  wharf  and  house  to  Avice 
hit  wife,  and  her  heirs,   upon   the   condition  following,  viz. 
^  Upon  condition(a),  that  where  it  hath  pleased  God  to  put  me  (a)  Hob.  124. 
the  said  Nicholas  Gibson,  in  mind  to  build  divers  houses,  con-  Latch.  58. 
fcnient  for  a  free  school,  the  master  of  the  same,  certain  bead- 
aen  and  beadwomen :  and  that  the  same  cannot  be  established 
to  continue  without  great  charges  to  be  employed  and  bestowed 
qxNi  the  same ;  and  also  lands  and  tenements,  pr  other  here- 
ditaments to  be  assured  for  the  continuance  of  the  same ;  1  will 
ind  declare  by  this  my  last  will  and  testament,  that  the  said 
gift  of  my  lands  and  tenements  shall  enure,  and  take  effect  to 
my  said  wife  upon  condition  following :  that  is  to  say,  that  my 
ood  wife  npon   advice  of  learned   counsel,  in  all  convenient 
fpeed  after  my  decease,  shall  assure,  give,  and  grant  all  my  said 
lands  and  tenements  for  the  maintenance  and  continuance  of 
tbe  said  free  {b)  school,  alms-men  and  alms-women  for  ever,  as  {h)  4  Co.  105 
it  shall  please  God.     And  that  my  said  wife  Avice  Gibson  shall  ^*  ^^^'  ^**' 
Ittve  all  the  issues  and  profits  yearly  coming  of  the  premises 
during  her  life,  bearing  the  charges  of  the  said  school,  &c.  as 
the  same  is  now  kept  and  maintained."     And  made  the  said 
Avice  his  wife  his  executrix,  and  died  6  October,  32  Hen.  8. 
Aer  whose  death  Avice  entered  into  the  wharf  and  house,  and 
vtt  thereof  seised  accordingly*    And  afterwards,  13  April, 
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[  *23  a.  ]  anno  3  E.  6.  *the  said  Avice  did  demise  the  said  wharf  and  house 
to  one  Bartholomew  Gibbs,  from  the  feast  of  Christmas,  which 
should  be  in  the  year  1566,  for  forty  years;  which  term  was 
by  divers  mesne  conveyances  conveyed  to  the  said  John  Porter; 
and  afterwards  John  Gibson,  cousin  and  heir  to  the  said  Nicho- 
las Gibson,  %4  January,  anno  34  Eliz.  entered  into  the  said 
wharf  and  house,  prcetextu  forisfacf  Sf  conditionis  in  dido  testa- 
mento  specijicaf  perprced!  Avice  in  vitd  sudforisfacf  Sffracf^  and 
afterwards  25  January,  in  34  Eliz.  by  deed  indented  and  en- 
rolled in  the  Chancery,  did  bargain,  grant,  and  sell  the  said 
wharf  and  house  to  our  sovereign  ladv  the  Queen,  her  heirs 
and  successors  (a  1) :  by  force  whereof  the  Queen  was  thereof 
seised  in  fee,  and  being  so  seised,  the  said  John  Porter  did 
enter  upon  her,  claiming  his  teim  aforesaid.    And  if  the  entry 
of  the  said  John  Porter  was  lawftil  or  not,  was  the  doubt; 
which  was  referred  to  the  consideration  of  the  court     And 
Mich.  34  and  35  Eliz.  at  Hertford,  this  case  was  argued  by 
Egerton,  then  attorney-general,  and  Coke,  solicitor,   for  the 
For  die  de-       Queen,  and  by  Atkinson  and  others  for  the  defendant.     And 
fendant.  ^^  ^^  defendant's  part  it  was  said,  first,  that  the  said  condi- 

tion  mentioned  in  the  said  will  was  against  law,  and  so  the 
estate  of  Avice  absolute  (b  1).     Secondly,  if  her  estate  was  con- 
ditional, yet  it  did  not  appear  by  any  thing  found  by  the  (a) 
verdict,  that  the  condition  was  broken.     And  as  to  the  firs^ 
c*io*^TOhibit8  ^^^  That  the  condition  was  against  law,  it  was  said  by  the  de- 
conveyances     &ndant's  counsel,  that  this  point  rests  only  upon  the  construe- 
to  the  use  of    tion  of  the  statute  of  lb)  23  H.  8.  cap.  10  (c  1) :  the  letter  of 

societies  not  ^  ' 

incorporated,  as  being  equally  prejudicial  as  alienations  in  mortmain,    (a)  LitR.  152.    {h)  11  Co. 

71  a.  Cro.  £1.  288.    Fult.  de  Pace  73  a.  b.    [3  Salk.  6th  edit.  334.    1  Sand.  Us.  3d  edit  48.] 

■  '  \         '  II..  ■  ,  ,  I,         I  ., 

>  (a  1)  The  conveyance  to  the  Queen  appears  lands  to  the  use  of  ecclesiastical  or  lay  corpo- 

to  have  been  made  with  a  view  to  establish  tlie  rations  were  declared  to  bt  mortmain.    But  ai 

charity.    It  seems  that  at  this  period  the  court  these  statutes  did  not  extend  to  societies  not  in« 

of  Chancery  had  not  jurisdiction  upon  informa-  corporated,  it  was  provided  hy  the  f  3  H.  8.  c 

tions  for  establishing  charities,  but  the  parties  10,  that  all  dispositions  of  lands  to  the  use.  of 

made  out  the  case-  as  well  as  they  could  at  law,  parish  cburches,chapelsi  churchwardens, goifds. 

Sec,    Attorney-gtneral  v.  Bowyer,  S  Ves.  Jnn.  fraternities,  commonalties,  coriipanies,  or  bro- 

7t6.    The  jurisdiction  of  equity  in  these  mat-  therhoods.  erected  for  devotion,  or  by  common 

ten  probably  arose  soon  after  the  statute  43  assent,  without  incorporation,  and  also  all  dis- 

Elii.  c.  4.    See  post.  p.  63,    (Ed.)  positions  to  the  intent  to  have  perpetual  (rbits 


^ig.  i^oDQiuon  U.7,  vin.  Aor.  (;on<]ition  Y.;  ~";;'^' ^    •*• 'i  I  "      -.    j    ' 

and  Oiat,  in  the  case  of  illegal  conditions,  if  the  T^T  ?^  ""'^^  "S^  k°^'  ^"^  ^^"^S  .,   a  k 

condition  be  subsequent  the  wtate  is  absolute;  T^'^^2!!!''  "^^""^  ^^IT'  *?  V^^  ^'• 

but  where  Oie  con JiUon  is  precedent,  boUi  the  f^^*  -^iddfetoii  v.  Cater,  4  Bro.  C.  C.  409.  For 

estate  and  the  condiUon  are  void,  l  list  206  b.  ^^^e  construction  of  Uiis  statute,  which,  it  is 

ii.  19.  (K). ««.  (N).  Com.  Dig.  Condition  D.  3.  ^*^', J^^^^ '^*^'^*°'  superstitious  usCs,    see 

BacAbr.  Conditions  I.  Vin.  Abr.   Conditions  ^'^,'^*^;  ^''^Jf*"vP''*U^  ^'o  ^^^^• 

T.  Shep.  Touch.  126-129.    Plowd.   32.   34.  'B"  ^'f  ^?^  Jn^*^*"'^^!?:,  ^^/'  ^^\^Z: 

133.  (Ed.)  ^iawthom,  2  Bam.  and  Aid.  96.    As  to  What 

/\\  ^       ^  -  shall  be  deemed  a  superstitious  nse,  and  the 

(c  1)  The  statutes  of  mortmain,  (9  H.  3.  construction  of  tiie  statute  1  E.  6.  c.  14,  see 

Magna  Charta,  c.  36.   7  Edw.  i.  stat.  2.  c.  1.  Adanu  and  LamberVa  case,  post.  4.  Co.  104.  and 

13  Edw.  1.  St  1.  c  32.   13  Edw.  1.  st  1.  c.  33.  the  notes  there.  Com.  Dig.  Uses  M.  Bac  Abr. 

2^.^  u 'jV  *^  ^'  ^^  ^**7-  ^-  '^  ^-  ^-  ^-^  ^^^^^'  Charitable  q^s,  D.  Vin.  Abr.  Mortmain,  A.  2. 
bited  bodies  corporate  from  purchasing  lands  ^ukt's  Charitable  Uses,  105.  Ambl.  1 07, 108.  De 
without  the  licence  of  tiie  King  and  mesne  Costa  v.  De  P«,  Ambl.  228,  De  Gamer  v.  Law- 
lords -,  and  by  the  hitter  statute  conveyances  of  ion,  4  Ves.  433.  Smart  v.  Prirf«ii,  6  Ve».d<jr. 


is  a.  b.  porter's  case.  5t 

which  act,  as  to  this  purpose,  is  as  followeth  :  **  That  bjr  rea- 
son of  feoffments,  &c.  made  of  trust,  of  manors,  8cc.  to  (be  use 
€i  parish-churches,  chapels,  churchwardens,  guilds,  fraterni- 
ties commonalties,  companies,  or  brotherhooas  erected  and 
jnade^  of  devotion,  or  by  common  assent  of  the  people,  with- 
out any  corporation,  &c  and  to  the  uses  and  intents  to  have 
obits  perpetual,  or  any  continual  service  of  a  priest  for  ever, 
kc  or  to  any  other  like  uses  and  intents,  there  groweth  and 
issueth  to  the  King  our  sovereign  lord,  and  to  other  lords  and 
saUects  of  the  realm,  the  same  like  losses  and  inconveniences, 
and  is  as  much  prejudicial  to  them,  as  doth  and  is  in  case  where 
fands  be  aliened  in  mortmain :   Be  it  therefore  enacted.  That  ' 

dl  and  every  such  uses,  intents,  and  purposes,  of  what  name, 
mtnre  or  quality,  the  same  shall  be  called,  &c.  shall  be  utterly 
void;  and  if  any  person  in  de&aud  of  this  statute,  do  bind,  &c. 
Alt  then  every  such  pain,  penalty,  craft,  colour,  and  every  other  i 

thing  and  things,  &c.  shall  be  utterly  void.  And  that  this  sta- 
tute shall  be  Siways  interpreted,  &c.  most  beneficially  to  the 
destruction  of  such  uses,  &c.  and  of  all  *  other  like  uses  and  in-  [  *  23  b.  ] 
tents.  Provided  that  this  act,  &c.  shall  not  extend  or  hinder 
tiie  uses  as  shall  be  declared  in  writing  by  the  executors  of  Ro- 
bot Jammes,  and  {a)  John  Terrey,  late  aldermen  of  Norwich,  («)  Hob.  i  j^; 
of  any  lands,  &c.  to  be  employed  for  the  discharge  of  tolls  and 
cnstoms  within  the  said  city,  at  the  gates  of  the  same,  for  the 
discfaai^  of  poor  people  within  the  same  city,  of  taxes  and  tal- 
lages, &C.  or  for  the  cleansing  of  the  streets,  &c.  or  for  any  of 
m  said  good  purposes,  so  tliat  the  same  ordinance,  &c*  be  had 
ftc.  within  two  years  next  ensuing."  And  it  is  objected,  that 
the  mischief  before  the  making  of  this  statute  was,  that  when 
feoflments  were  made  upon  trust  and  confidence,  that  certain 
companies  erected  by  assent,  without  any  corporation,  shall 
take  the  profits,  &c.  the  same  was  as  prejudicial  to  lords,  a? 
afienations  in  mortmain.  For  the  statute  of  15  R.  2.  c.  5.  (n  1)  [i  Saiid.Us4 
btth  provided  for  feoflments  made  unto  the  use  of  any  body  in-  48.] 
corporate,  as  well  spiritual  as  temporal ;  that  such  feoffments 
dudl  be  as  purchases  made  by  themselves.  But,  as  it  appears 
bj  die  preamble  of  the  said  statute  of  £3  (i)  H.  8.  feoffinents  (6)  Poph.  r. 
inade  unto  the  use  of  companies  not  incorporate,  were  as  pre- 
judicial to  lords,  as  alienations  in  mortmain ;  and  for  that  rea- 
son, the  said  act  of  23  H.  8.  made  provision  against  diem.  And 
although  the  erection  of  a  grammar  school  to  mstruct  youth,  as 
vdl  in  good  learning  as  in  good  manners,  was  a  work  of  cha- 
nty, and  good  in  itself;  and  so  to  maintain  and  rdieve  poor 


OL  t  FonbL  Tr.  £a.  S17.  (A).    With  regard  to  of  eyadiDg  the  law,  the  15  R.  2.  c.  5.  enacted, 

ckwitmble  uet,  and  the  proyisioni  of  tiie  stats,  that  the  Uuids  which  had  been  so  parehased  to 

43  Bh.  c  4.  and  9  Geo.  i.  c.  36.    see  post,  uses,  should  be  amortised  by  licence  from  the 

ti  fv.  1.)  (Ed.)  crown,  or  else  be  sold  to  priyate  persons ;  and 

(D 1)  Before  this  act,  ecclesiastical  persons  that  for  the  future  uses  shall  be  subject  to  the 

(hong  disabled  by  the  former  statute  of  mort-  statute  of  mortmam,  and  forfeitable  like  the 

■MB,  from  getting  lands  by  purchase,  g^,  lands  themselves.    Hee  2  Bl.  Com.  15th  edit, 

i«ie,  or  recoveiy),  used  to  procure  convey-  271, 2.    3  Reev.  Hikt.  178,  9.    (Ep.) 
Mccs  to  be  made  to  nominal  feoffees,  to  the  use 


j 
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meauid  wamcn;  yet  wlicn  fisoffinents  were  made  to  a  great 
number  of  pcrioos  to  socfa  good  uses,  the  same  was  as  prejudi- 
cul   to  lords  tor  tinar  wards,  relie&y  escheats,  &c.  as  if  the 
ftoffinent  had  been  made  to  the  use  of  a  body  corporate,  spi- 
ritual or  temporal,  lor  any  good  intent  or  purpose.     And  be- 
cause die  benefit  of  lords  was  n^arded  by  the  statute,  and  it  is 
fer  their  boiefit  to  take  away  ail  sndi  uses,  it  was  therefore 
satti,  that  die  said  uses  and  intents  mentioned  in  the  said  will 
were  Toid  by  the  saul  act  of  23  H.  8.    2nd,  The  statute  saitb, 
^  such  uses,  and  all  other  like  uses,  intent^  ftc"     3d,  The  in- 
tent of  the  said  act  was  to  include  good  uses,  for  at  the  time  of 
(r)  Cn^  EL       the  making  of  the  said  act,  the  finding  of  (c)  an  obit,  and  the 
449.  4  €•.  115  ^^jyce  of  a  priest,  &c.  moitioned  in  the  said  act,  were  account- 
ed good  uses.     4tli,  It  is  prorided,  that  the  said  act  shall  be 
construed  as  beneficial  as  may  be,  for  the  destroying  of  the 
(<i)  Ptofi.  7.      said  uses,  and  all  like  uses.     5th,  The  last  pnnriso  {d)  contain- 
ing an  exception  of  certain  good  uses,  as  to  discharge  the  poor 
citizens  of  Norwidi,  of  tcdls,  customs,  taxes,  and  tallages  out  of 
the  said  act,  but  not  simply  and  absolutely  to  except  them,  but 
to  except  them  saA  wkmIo,  that  b  to  say,  if  the  said  ordinance  be 
made  within  two  years  following^  or  otherwise  to  leave  the  said 
£  *  £4  a.  3  good  uses  to  be  within  the  general  purview  of  the  said  *  act, 
strondy  prov^  (as  it  was  urged)  that  such  good  uses  were  in- 
cluded within  the  said  act;  and  by  consequence,  the  said  condi- 
tion being  a  penal^  added  by  the  testator  for  die  maintenance 
of  the  said  uses,  was  void  hy  the  express  words  of  the  statute; 
and  then  the  entry  of  the  heir  of  the  testator,  not  lawful.  Unto 
FortlieQaecD«  which  it  was  answered  by  the  Queen's  counsel.  That  our  case 

was  out  of  the  intent  and  meaning  of  the  said  act  of  25  H.  8.,  for 
T^cfatentioo  two  reasons :  (a)  First,  because  it  was  not  the  intention  of  the 
not  toocteiid'  ^^  ^^  ^  extend  to  such  good  and  charitable  uses^  as  the  uses 
to  good  aad  in  OUT  case  are.  For  disttnguenda  stmt  temparoj  and  the  time 
^y^l^  when  this  was  made  is  to  be  considered.  And  as  to  that,  first 
touke  awa/  ^^  ^  ^^  known,  that  before  that  time  all  the  clergy  of  England 
•vpentitioiit  had  acknowledged  King  Henry  the  Eighth  to  be  supreme  (6) 
V^^  head  of  the  church  of  England  (£  1);  and  before  that  time,  di- 

fM.  Poltde  ^^^  superstitions  and  errors  in  the  Christian  religion,  which 
Pace  74  a.  had  a  pretence  and  semblance  of  charity  and  devotion,  were  dis- 
Palm.  it5.  covered  by  the  light  of  God's  word ;  therefore  to  take  away  such 
5%.  74L  (^)  ioperstitious  uses,  as  to  pray  for  souls  supposed  to  be  in 

the  act  does  purgatory,  and  the  like,  that  statute  was  made^  and  not  to  pro-* 
aot  maka  the  hibit  the  erecting  of  grammar-schools,  and  relief  for  poor  men. 
•elf  ^"Imm*  ^^^  "^  ^^^  ^^  ^  (^  barbarous,  as  to  abolish  learning  and 
give  the  lord  knowledge,  nor  so  uncharitable,  as  to  prohibit  relieving  the 
Urfy^Vl^  poor.  Sesides,  it  is  to  be  observed,  that  this  statute  doth  not 
main  (like  the  niake  the  feofihient  or  other  conveyance  void,  nor  gives  the  lord 
t5U.  t, c. 5.) ;  any  title  to  enter  for  mortmain  (as  the  statute  of  1 5  R.  2.  cap. 
tKSl^.*^*''*  5.  doth)  but  only  makes  the  use  void;  so  that  the  feoffees  shall 

tliat  the  ftoffees  would  stand  seised  to  the  use  of  the  feoffor  and  his  heirs ;  or,  if  there  ¥ras  a  re* 
ierration  or  consideration,  though  merely  nominal,  the  use  would  vest  in  the  feoffees,  and  then 
tbcpr  might  maintain  the  charitable  uses,  and  so  the  statute  of  little  effect.  (6)  Co.  Lit.  7  a.  b. 
3  Co.  74.     (c)  Popb.  8.  4  Co.  106  a.    (d)  11  Co.  71  a.  b.  [1  Sand.  Us.  50.] 

(■  1)  See  4  Reev.  Hist.  205. 1^18.  257.   (Eo.) 
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Dotwithstanding  the  declaration  of  such  uses,  be  seised  to  the  [use 

of  the]  feoffor  and  {e)  his  heirs;  and  then  it  cannot  be  intended  (0  s  Syd.  47. 

that  the  design  of  the  makers  of  the  said  act,  was  to  make  good  ^J^f^  Simd!'' 

god  charitabhs  uses  and  intents  void  :  and  the  rather,  because  if  Us.  5o.  Cont^ 

the  feoffor  had  reserved  but  a  (y)  penny  rent,  or  had  taken  a  iSalk.  j62.j 

penny  in  consideration  of  the  feofiment  then,  although  the  statute  g^,  d.%^.^2^' 

makes  roiil  the  use  expressed,  yet  the  feoffees  shall  be  seised  Fonbl.  Tr.  £q. 

to  their  own  use^  and  not  to  the  use  of  the  feoffor  (f  1);  in  ?i?'p^  ,^ 

vhich  case,  as  great  loss  would  be  to  the  lords,  of  their  wards,  tusRofR.ios. 

leliefe,  escheats,  &c  as  if  the  good  uses  had  continued:  and  io Co.  24 a. 34 

Hotwidistanding  the  said  act,  the  feoffees  in  such  case  might  *g|  ^^y^' ' 

have  maintained  the  good  uses  without  any  penalty  or  danger ;  5^',  Sbep.  * 

md  therefore  it  seemed  to  them  that  the  said  act  of  23  Hen.  8.  Touch.  521.  s 

ki  «>fflfi"g  the  use  only  void,  was  of  little  or  no  effect.     They  The  25  H.  a. 

Iftewise  said,  that  the  said  act  of  23  Hen.  8.  was  the  first  act  fliSlf^AS"! 

mat  was  made  against  superstitious  uses ;  and  then  were  the  supentitioiis 

acts  *  of  25,  26,  and  28  H.  8.  made  to  abolish  the  usurped  au-  [  ^  24  b.  ] 

imity  of  the  Pope,  &c.  and  then  the  acts  of  27  H.  8.  and  31  ««•>  none  of 

H.  8.  were  made  to  suppress  abbies,  priories,  nunneries,  &c  gutnteTrm*"* 

And  afterwards  the  statutes  of  (a)  37  H*  8.  and  1 E.  6.  for  chaun-  panmateria) 

tries,  colleges,  &c.  obits,  and  all  such  superstitious  uses,  were  ^h^^?^/}^  ^^ 

Bade;  but  by  none  of  these  acts,  good  and  charitable  uses  (as  the  nsel^^cannotbe 

OSes  in  our  case)  are  taken  away,  abolished,  or  made  void,  but  intended  to 

ladier  by  the  act  of  1  E.  6.  they  are  intended  to  be  maintained ;  ™*^®  ^^^    ' 

aaappeareth  by  the  preamble  thereof  (o  1),  viz.  ^^  For  theedu-  food's  Co 

cation  erf*  youth  in  virtue  and  piety  at  grammar  schools,  for  the  15. 1  Sand.  Us. 

fbrther  augmentation  of  the  universities,  and  the  better  provi-  50.57.  4  Cm. 

son  of  the  poor  and  needy,"  which  by  the  said  act  of  1  K  6.  fjj^i**^  ***'^ 

are  called  good  and  godly  uses;  and  therefore  it  shall  not  be  (a)  Co.  lit. 

intended  that  such  good  and  godly  uses  were  made  void  by  the  ^s«*  ^^^ 

mtateof  (6)  23  H.  8.  (h  1).    And  as  to  the  said  proviso  for  ^7*1.^.'"' 

oeepting  certain  good  uses  out  of  the  statute  of  23  H.  8.  the  Lateh.58.'4 

was  rather  to  satisfy  some  burgesses  of  the  parliament,  ^-  m  ^ 


vho  were  ignorant  in  the  laws,  than  for  any  necessity;  as  in  the  cro!!'£l.^449. 
Mnte  of  (c)  5  E.  6.  c.  16.  the  body  of  the  act  extends  only  to  [Com.  Dig. ' 
ofioes  concerning  the  administration  of  justice^  or  the  King's  re-  l^ses,  ni.j 
vcmie,  as  receiver,  controller,  treasurer,  aulneger,  auditor,  and  0  ^^^ifi'Sl 
nnreyor,  and  yet  the  keeper  of  a  park  is  excepted  out  of  the  paim.  125.  • 
mmtf  more  for  the  (d)  satisfaction  of  some  ignorant  burgesses,  Poph.  e. 
dun  for  any  necessity.     And  so  they  concluded,  that  good  and  [Com.  Dig. 
charitable  uses  (not  favouring  of  any  superstition)  as  to  find  ^)^"rd.  375. 
pmmar  schools,  to  relieve  poor  men,  or  any  such  good  use,  44s. 
n  not  made  void  by  the  said  act  of  23  H.  8.  but  {e)  only  super-  ^^^'j:®' 
riilioiis  nses,  and  so  hath  the  statute  in  common  opinion  been  (e)Vop^8.^ 

11  Co.  71  a.  b.  Co.  Lit.  542  a.    [2  HI.  Com.  273.    5  Salk.  S34.] 

(ri)  As  to  the  alteration  to  the  law  with  re-  mji  ▼.  Armiiage,  IS  Ves.  36.  The  King  v.  Pierce^ 

mi  to  chwitaUe  dispositions,  by  the  statute  9  3  Maul,  and  S.  66,    (Ed.) 

VM.f.  c.  36.;  lee  post.  n.  (t  1)  (£0.)  (h  1)  That  it  is  a  rule,  that  statutes  made 

in  pari  maieria  are  to  be  taken  together  in  con« 

(ci)  As  to  the  Infloence  of  the  preamble  in  struction,  2  Enn.  105.  Dougl.  30.  1  Inst.  i.  29. 

^  OMtniction  of  statutes,  see  1  Inst.  79  a.  (p).    Loft  371.  Rex  v.  Exctse  Commisnaners,  f 

<H  i.  18.(17).    Bac.  Abr.  SUtutes,  I.  1  Ves.  T.  R.  387.    Rex  ▼.  Mason,  Id.  586.    4  Maul. 

^  CtofigMg  r.  WUiimMH,  4  T.  R.  793.  Mif  and  S.  210.    Bac.  Abr.  8UtuteS|  I.    (£0.) 
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Commoii  opLo-  itlwajs  taken  (i  1).  For  almost  all  the  lands  belonging  to  the 
and^ilb^e  ***^^s  ^^  boroughs  not  mcorporate,  are  conveyed  to  several  in- 
iuea,Dot  with^.  habitants  of  the  parish,  and  their  heirs,  upon  trust  and  confi<* 
in  the  29  H.  8.  dence  to  employ  the  profits  to  such  good  uses,  as  defraying  the 

tax  of  the  town,  repairing  the  highways,  repairing  the  church, 

maintaining  the  poor  of  the  parish,  or  supporting  other  charges 

of  the  parish,  and  no  such  uses  (although  they  are  common 

almost  in  every  town)  were  ever  made  void  by  the  statute  of 

23  H.  8.     And  it  would  be  a  thing  dishonourable  to  the  law  of 

the  land,  to  make  such  good  uses  void,  and  to  restrain  men 

A  feoffiawmt  ta  from  giving  lands  to  such  good  uses.    And  a  {e)  case  reported  by 

poorg€iierally    B^idlowe,  seijeant  at  law,  was  cited,  by  which  it  appeareth, 

is  good.         '  diat  it  was  holden  in  the  Common  Pleas  in  5  and  6  £•  6, 

7«r*  g£'  i?"*  ^^^  ^  feofl&nent  to  the  use  of  poor  people,  was  not  within  the 

44.]ku;.  Abr.    ^^  ^^  ^^  ^^  Hen.  8.      And  the  second  reason  that  the 

UseiCClHui-   Queen's  counsel  gave,    was,  admitting  that  good   and   char 

t$bhV9^^.t,  ritable  uses  were  made  void  by  the  said  act  of  23    H.  8.| 

[*25a..]  vet  the  condition  is    not    voiu,    as  our  case   *  is,    for    he 

hath  devised,  that  his  wife  shall  have  his  lands  and  tenements 

upon  condition,    that  she  by  the  advice  of  learned  counsel, 

in  convenient  time  after  his  death,  shall  assure  all  his  lands  and 

tenements  for  the  maintenance  and  continuance  of  die  said  free 

school,  and  alms -men  and  alms-women  for  ever;  so,  that  al« 

Though  the      though  the  said  uses  were  prohibited  by  the  said  act,  yet  the 

hibited^^^'^   testator  hath  devised,  that  coimsel  learned  should  advise  how 

here  the  con-     the  said  lands  and  tenements  should  be  assured  for  the  mainte* 

vow"beca"^*    nance  and  continuance,  &c.  and  that  may  be  -advised  lawfully, 

lawful  mode  of  ^-  ^^^^  to  make  a  corporation  of  them  by  the  King's  letters  pa- 

performing  it    tent,  and  afterwards,  by  {a)  licence,  to  assure  the  lands  and  to- 

^IS'lS^^^n-  ^^^^^'^^  ^^  ^'^^"^  (^  !)•     So,  if  a  man  devise  that  his  executors 

8elyYis.bypro-  shall  by  the  advise  of  learned  counsel  convey  his  lands  to  any 

coriDg  letters    corporation,  spiritual  or  temporal ;  this  is  not  against  any  act  of 

coipor»ti<m'      parliament,  because  it  may  be  lawfully  done  by  licence,  &c.  (l  1). 

aQQ  a  licence  in  mortmain;  as  in  case  of  a  devise  that  executors  shall  convey  the  lands  to  a  corpo- 
ratioo;  (a)3Keb.  224. 

■^— ^— ^— ^»»— ^■»— ^^  II  '  ^1^— 

(i  l)  That  common  opinion,  acted  npon,  is  Queen  Anne's  bonnty,  by  stat.  2  and  3  Ann.  c. 

etidence  of  ivhat  the  law  is,  Uherwood  t.  Oldk-  11.  s.  4,  see  post.  n.  (v  1);  of  the  incorporation  of 

now,    3  Manle  and  S.  396;  7.    i  Inst.  364  b.  i.  commissioners  for  Bedford  Level,  by  stat.  15 

20.  (k).    (Ed.)  Car.  2.  c.  17 ;  and  of  purchasers  of  the  fee-fana 

(k  1)  As  to  the  king's  power  of  granting  li-  rents  of  the  crown,  by  stat.  22  Cha.  2.  c.  6.  and 
cences  to  alien  or  purchase  in  mortmain,  see  i  subsequent  statutes  authorizing  the  sale  tbere- 
Inst.  99  a  (1).  ii.  361,  %  and  n.  (6).  ib.    2  Bl.  of.    See  also  the  statutes  mentioned  in  n.  (v  l) 
Com.  272.    Stat  18  £.  3.  stat.  3.  c.  3.  and  7  post,  as  excepting  certain  charities  out  of  the 
and  8  W.  3.  c.  27.,  which  latter  statute  extends  operation  of  the  9  Geo.  2.  c.  36.  which  restrains 
the  operation  of  the  King's  licence,  so  as  to  gif^s  in  mortmain  by  will.    For  the  history  and 
prevents  forfeitire  to  other  lords  as  well  as  progressof  the  laws  prohibitory  of  conveyances 
to  the  King  himself.  1  Inst.  99  a.  (1).  i.  362  (6).  in  mortmain,  see  2  lust.  75.    2  Bl.  Com.   :;68» 
By  stats.  35  Eliz.  c.  7. 39.  c.  5.  (made  perpetual  Highmore's  Charitable  Uses.    (Kd.) 
by  21  Jac.  1.  c.  l),  lands  may  be  given  to  hospi-  Cl  1)  But  at  this  day,  such  a  devise  would  be 
taJs  without  obtaining  any  licence  in  mortmain :  void  by  the  statute  of  mortmain,  9  Geo.  2.  c.  .36. 
and  the  17  Car.  2.  c.  3.  for  the  augmentation  of  see  n.  (v  l).   In  Widmore  v.  Woodraffe^  Ambl. 
poor  livings,  provided  that  appropriators  may  ^36.    1  Bro.  C.  C.  13.  a  devise  to  the  corpora- 
annex  the  great  tithes  to  the  vicarages,  and  that  tion  of  Queen  Anne's  bounty  was  held  void,  be— 
all  benefices  nnder  100^.  per  annum  may  be  cause  the  corporation  are  bound  by  their  rnles^ 
augmented  by  the  purchase  of  lands  without  li-  confirmed  by  the  King  under  the  great  seal,  Up 
cence  of  mortmain ;  and  a  similar  provision  has  lay  out  their  funds  in  the  purchase  of  lands ;  iC 
since  been  made  in  favour  of  the  governors  of  was  urged;  that  a  power  was  reserved  to  the 
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And  so  doubtless  was  the  intent  of  the  testator,  forh^  wo^d- ft^d  ttie  wife, 
kave  the  land  assured  for  the  maintenance  and  continuance  of  STimd'to  per- 
the  free  school  and  poor  for  ever,  which  cannot  be  dcme  without  form  Uie  con- 
inoorporation  and  licence,  as  is  aforesaid ;  wherefore  as  the  case  ^^^-  Adm. 
ii,  this  condition  is  not  against  law;  and  because  it  might  be  '^^*^* 
lawfully  devised  and  done  (although  the  use  had  been  prohibit- 
ed, as  it  really  was  not),  the  wife  was  bound  to  perform  it,  quod 
fiit  concessum  per  curiam  (m  1).      Thirdly,  admitting  the  use  Whetherthees 
VBs  prohibited  by  the  said  act,  and  that  the  reference  to  coun-  ^\  ^  ■»  *<J.^ 
lel  learned  would  not  exempt  the  same  out  of  the  act,  yet  the  ^IJJJj^Jd^^ 
stttotes  of  32  and  34  H.  8.  of  wills  have  (as  it  seemeth)  taken  the  statutes  of 
twiy  the  force  of  the  said  act  {b)  23  H.  8.  for  the  words  of  the  /fv^^r- 
tfitate  of  52  and  34  H.  8.  are,    <^  That  all  and  every  person  W  ^^ul  ^ep^ 
hsring  a  sole  estate  in  fee-simple  (n  1)  of  any  manors,  &c.  shall  92. 
have  mil  and  free  liberty,  power,  and  authority,  to  give,  dispose, 
vill  or  devise  to  any  person  or  persons  (c)  except  bodies  politick  (c)  Hob.i36. 
fld  corporate  (o  1)  by  his  last  will  and  testament  in  writing,  or  *  B«^tr.  ss, 
otberwise  by  any  other  acts  lawfully  executed  in  his  life-time,  p]'^^  ^* 
lU  his  manors,  &c  at  his  own  free  will  and  pleasure,  any  law, 
Mate,  custom,  or  other  thing  heretofore  had,  made,  or  used  to 
the  contrary,   notwithstanding."     So,  forasmuch  as  bodies,  poli-    . 
lid  and  (x>rporate  are  only  excepted,  it  seems  that  companies 
lot  incorporated  are  designedly  included  and  not  excepted ;  and 
dttTBther,  because  it  is  said  in  the  end  of  the  clause  <<any  law, 
rtatote.  See.  to  the  contrary  notwithstanding."     And  there  is  not  Thestatntcsof 
my  statute  which  hath  any  colour  to  restrain  conveyances  or  de-  Wills, liberally 
naes  to  diese  good  uses,  but  the  statute  of  23  Hen.  8.,  and  there-  construed  in  fa- 
C)re  that  statute  is  taken  away  by  the  said  acts  of  32  &  34  i^ngand d^irit- 
Hen.  8.      And  these  acts  of  32  &  34  Hen.  8.,  as  to  that  able  uses, 
purpose,  will  have  a  kind  and  *  favourable  construction  for  the  [  *  25  b.  ] 
■aintenance  of  learning,  and  good  and  charitable  uses  (p  1). 
And  upon  the  same  reason  it  was  agreed  in  Michaelmas,  8  &  9 
Biz.  reported  by  the  lord  Dyer,  {a)  fol.  £55.  b.,  that  the  statute  case  of  a  de- 
of  1  &  8  Phillip  and  Mary,  shall  be  favourably  expounded ;  for  vise  in  4  and 
where  a  devise  was  made  to  the  master,  fellows,  and  scholars  of  l^xi^tv^^' 
Trinity  College,  in  Cambridge,  for  finding  of  certain  grammar  College,  Cam- 

idiools,  and  poor  scholars,  &c.,  that  devise  was  held  f?ood  by  the  bridge,  held 
*^  -»        >  t>  J  good  by  the  1. 

Ic  S  P.  ^  M.  («)  1  Co.  71  a.  Jenk.  Cent  ca.  6.  Hob.  136.  3  Keb.  554. .  Co.  L.  99  a.  Hob.  les. 
1  KolL  556.  S  Brownl.  «46.  1  Rol.  Rep.  418.  2  Keb.  66.  168.  Raymond,  112.  Style,  391. 
Gidh.  J94.     1  RolL  166. 

cnva  to  make  new  mlet,  and  the  point  was  3S,  33,  34,  35. 66.    4  Co.  4. 31.  61.    5  Co.  68. 

Sited,  whether,  if  snch  a  law  were  to  be  6  Co.  18.  «3.  76,  77.  8  Co.  84,85. 163, 164,165. 

,  it  would  not  extend  to  the  case ;  bnt  by  173.    9  Co.  33. 133. 136.    10  Co.  80, 81 ,  82, 83, 

^  covt,  the  legacy  roust  take  pkice  at  the  84,  85. 11  Co.  24.  1  Inst  111  b.  112  a.  11.  236— 

teh  of  the  testator,  or  be  void  at  that  tiroe,  245.  and  the  notes  ib.  Evans'  stats.  P.  2.  CI.  11. 

^  the  right  vests  in  another.    But  bequests  to  As  to  the  history  of  the  powei^  of  disposing  of 

^  gDvemorsof  this  charity  are  now  excepted  land  by  will,  see  1  Inst.  111.  b.  (l).  ii.  636.  (2). 

^  of  the  statute  of  mortmain;  see  infra  n.  (t  1).  (£o.) 

(E».)  (o  1}  See  n.  (v  l)  post  p.  63.    (Ed.) 

(■  1)  See  the  last  note  and  post  n.  ( v  1 ).  (Ed).  (pi)  So  held  upon  construction  of  the  statute 

(■  1)  Or  seised  in  fee-simple  in  coparcenacy,  43  Eliz.  c.  4.  see  Free.  Cb.  272.    Gilb.  Rep.  45. 

« ta  common,  stat.  34  and  35  H.  8.  c.  5.  s.  4;  l  P.  Wms.  248.  Duke  84.  As  to  the  favour  which 

occptfeoiet-covert,  infants,  idiots,  and  persons  onr  law  shews  to  charities,  see  post  n.  (v  1), 

iTmrnaDe  memory,  s.  14.    See  post.  6  Co.  23.  and  the  cases  there  cited ;  and  that  the  civil 

Djcr,354.    Hob. 225.  llnst  L  132. (n).    For  law  was  also  peculiarly  favourable  to  them,  2 

^ttmincUnt  of  the  statutes  of  Wills,  see  post  Domat,  161, 2.    (Ed.) 
>Ce.  35. 76,77.93,94.    3  Co.  27,  28.  30,  31, 
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equity  of  the  said  act,  for  it  was  out  of  the  letter  of  it,  and  that 
for  the  maintenance  of  learning,  and  ffood  and  charitable  uses 
(q  1).  But  the  said  acts  of  32  &  34  Hu  8.  have  sufficient  words 
R  1  th  t  lecM  ^  ^^^  away  the  said  act  of  23  H.  8,  (as  to  the  preservation  of 
p^eriaretp^  good  uses),  and  leges  {b)  posteriores  priores  contrarias  abrogarU 
€f€9  c<mtraria$  (r  1);  but  as  to  that  the  barons  did  not  deliver  their  opinions, 
^^^f^  because  they  resolved  upon  the  two  first  points.   And  as  to  that 

diet  '    which  was  said,  that  the  (r)  condition,  if  it  was  good,  is  not 

(6)iiCo.6:eb.  found  to  be  broken  (si),  it  was  said  by  the  Queen's  counsel, 
Si^^ii  Cof59'  ^^^^  ^^  ^^  clearly  broken  by  matter  apparent  in  the  verdict : 
a.  8  Co.  197  b.  for  when  the  wife  had  the  estate  upon  condition,  that  she,  by  the 
8tamf.Pr«ro|f.  advice  of  counsel  learned,  in  all  (d)  convenient  time  shall  assure, 
sRoiL^lfs!''^'  &C.,  and  the  jury  find  that  she  continued  seised  until  3  £.  6. 
s  Inst  S85*.  •  and  then  made  the  lease  for  forty  years,  ut  supra:  here  appeareth 
Godb.  169.       a  double  breach  of  the  condition :  1st,  that  she  hath  uot  made 


the  assurance  in  convenient  time  (f ),   for  in  effect  the  j 
have  found  that  she  did  not  make  it  in  eight  years  (t  1).     2n 


uiy 
fnJ, 


By  the  making  of  the  lease  she  hath  {e)  disabled  herself  to  per- 
form the  condition,  as  Littleton,  sect  383  (u  1).  If  feoffee  upon 
such  condition  take  a  wife,  orcharge  the  lands,  or  bindhimselfln  a 
statute  merchant  or  staple,  these  are  breaches  of  the  condition, 
and  44  E.  3.  9.  b.  and  26  E.  3.  73.  accord;   a  fortiori  in  this 
case,  the  wife  by  making  of  the  said  lease  hath  broken  the  con- 
dition, and  therefore  the  heir  of  the  testator  hath  lawful  cause 
I'tlSJA  fs  of  entry.    And  afterwards  in  that  term,  upon  a  motion  made, 
H.  8.  c.  10.  did  ^^  barons  said  that  they  were  resolved,   1st  that  the  statute  <^ 
not  extend  to    (/ )  23  H.  8.  did  not  extend  to  take  away  the  good  and  chari- 
^^?^j^**     table  uses  in  the  case  at  the  bar :  and  secondly,  that  the  condi- 
uses  in  this       tion,  for  the  causes  aforesaid,  was  broken  :  and  thereupon  they 

case.  2d.  That 

tiieconditionwasbroken.  (c)LitR.ld2.  (d)Palm.7d.  (f)  Bac.Abr.  CoDdition  P.  3.  (e)Lit 
Sect  SS7, 358.  Perk.  Sect  801.  Co.  Lit  221  a.  b.  222  a.  2  Co.  59  b.  79  a.  13  H.  7.  23  b.  Br. 
Condition  26.  217.  44  Am.  26.  20  H.  6. 34  b.  5  Co.  21  a.  Cro.  El.  450.  479.  2  And.  18.  Mo. 
452.  Poph.  110.  Hutt  48.  1  Ro.  447,  448.  9  Co.  29  a.  b.  10  Co.  49  b.  1  Rol.  Rep.  168. 
[Vin.  Abr.  Condition  C.  b.  pi.  18.  Com.  Dig.  Condition  M.  3.  Bac.  Abr.  Condition  0. 1.1  if) 
11  Co.  71  a.  b.  Cro.  £1.  288.  Co.  L.  342  a.  Poph.  8.  Polt  de  Pace,  74  a.  Hob.  124.  2'Bnltt 
34.  [3  Ves.jnn.726.  5  Yes.  301.  3  Salk.  334.  1  Sand.  Uses,  49.  2  Bl.  Com.  273.  Vm. 
Abr.  Mortmain  a  2.  pi.  6.    Com.  Dig.  Uses  N.  1.    Bac.  Abr.  Charitable  Uses  C]. 

(q  1)  The  statute  of  1  and  2  Ph.  and  Mar.  c.  Bac.  Abr.  Verdict  £.  Vin.  Abr.  Trial  b  g;  and 

8.  ny  which  gifts  or  devises  of  land  to  spiritual  as  to  amending  special  verdicts,  Ajite  p.  11. 

corporations  were  expressly  allowed,  was  re-  n.  (r).  (Ed.) 

pealed  by  1  Eliz.  c.  1.  s.  2 :  but  now  by  statute  (T  l)  And  wherever  the  act  is  to  be  done  to 
43  Eliz.  c.  4.  a  devise  to  a  college  is  good.  1  a  stranger  and  for  his  benefit  only  (whether  it 
Lev.  284.  2  BL  Rep.  1182.  As  to  the  excep-  be,  to  pay  money,  make  an  estate,  or  the  likeX 
tion  in  the  mortmain  act  in  favour  of  the  two  and  no  particular  time  is  appointed  for  the  per- 
Universities  and  their  coUeges,  &c.  see  n.  (t  1)  formance  of  the  condition,  it  most  be  done  im- 
post.   (Ed.)  mediately,  that  is,  within  a  reasonable  time ;  for 

(R 1)  As  to  this  mle  in  the  construction  of  othervrise  the  stranger  will  lose  the  profits  in  the 

statutes,  see  J>r,  Forgtet't  cauy  post  11  Co.  64  meantime.  1  Inst  208  b.  219  b.  ii.  46,  47.  62. 

b.    1  Bl.  Com.  89, 90.    1  Inst  i.  34.  (r).  Hot-  i  Roll.  Abr.  437. 439.  Shep.  Touch.  134, 5.  Sea 

eouri  y.  FoXf    1  Show,  520.     Ex-parte  Carru-  further  as  to  the  time  for  performance  of  con- 

ihersy    9  East,  44.    Dore  v.  Grayy  2  T.  R.  365.  ditions,  1  Inst  208  a.  b.  209  a.  ii.  45.  47.  and  tu 

Vin.  Abr.  Statutes,  £•  6.  pi.  132.  and  the  refe-  (b  l)  ib.    Shep.  Touch.  134,  135.    Com.  Dig. 

rences  cited  in  n.  (b)  sup.    (Ed.)  Condition  G.3to0.8.   Vin.  Abr.  Condition  C. 

(s  1)  With  regard  to  what  shaU  be  deemed  a  b.to  M.  b.    Bac.  Abr.  Conditions  P.  3.    (En.) 
•nfficient  findinc  in  a  special  verdict,  see  Lodge       (u  1)  As  to  the  breach  of  a  condition  bv  a  dis- 

▼.  JemdtigB,  Oilb.  Eq.  Rep.  255, 6.    Com.  Dig.  ability  to  perform,  see  post  2  Co.  59  b.  and 

Pleader,  S.  26.  to  S.34.  Bac.  Abr.  Verdict  D.  the  note  there.    1  Inst  220  b.  221  a.  b.  222  b. 

Vin.  Abr.  Trial  (u  f  2).  Ante  p.  11.  n.  (r).  and  U.  75.  80.    Shep.  Touch.  146. 148.    Com.  Dig. 

cases  there  cited;  when  It  shall  be  aided  by  a  Condition  M.  2.  to  M.  5.   Vin.  Abr.  Condition 

•pecial  conclusion,  Com*  Dig.  S.  35.  to  S.  40,  A  c.    Bat,  Abr.  Conditioiif  0,    (Eo.) 
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commanded  the  last  Monday  of  the  term,  that  judgment  should 

be  entered  for  the  Queen.     And  the  same  day  judgment  was 

given  in  the  King's  Bench  in  the  like  case  upon  the  said  statute 

of  23  H.  8.     So  the  law  in  this  case  was  resolved  by  Sir  Roger  -. .  ^     ^ 

Manwcxxi  and  all  the  barons  of  the  Exchequer,  and  by  Sir  John  ^88.  Mo.  594. 

Popham  and  all  the  justices  of  the  King's  Bench,  betwixt  (A)  8  Co.  isi  a. 

John  Gibbons  plaintiflF,  and  Thomas  Maltywade and  John  Mars-  a^^m^Iv"^ 

ton  defendants,  in  an  ejectionejirmie  of  lands  in  E.  in  the  county  main  a  2.  pi. 

of  Suffolk,  and  judgment  there  given  accordingly.  ^\ 

♦Note  reader,  that  any  man  at  this  day(v  1)  may  (a)  give  lands,  C  .^  ^?  *•  3 

^  V  \       /       rf  \   ^  o  Girls  of  landg 

lidBritmble  uses,  good  at  this  day.  (a)  Pult.  dc  Pace,  74  a.  [Gibs.  645.  2  Burn.  EccL  Law,  7th 
edit  349.  Vid.  Abr.  Mortmaio  A.  2  pi.  6.  Com.  Dig.  Uses,  N.  1, 2, 3, 4, 6, 7.  10.  Bac.  Abr.  Cha* 
ritaUe  Uses  C] 

(r  i)  Charitable  uses,  we  have  seen,  are  not  rities  may,  in  cases  of  abuses  of  trust,  be  re« 

Acted  by  the  statutes  made  for  the  snppres-  lieved  upon  petition^  see  Ex-parie  Berkhampstead 

MB  id  saperstitToos  uses ;  and  in  order  to  pre-  Free  School,  sup.    Ex-parte  Reei,  S  Ves.  and 

Kne  them  from  mismanagement,  the  43  Eliz.  c.  B.  10.    Ex^parte  Skinner  in  re  Lauifbrd  Charity^ 

4.  giTes  anthority  to  the  lord  chancellor,  or  lord  2  MeriY.  458.    1  Wils.  Ch.  Rep.  14.    Jn  re  SleW" 

keqper,  and  to  the  chancellor  of  the  dntchy  of  rij^s  Charity y  S  Mer.  App.  707.  Ex'parte  Green* 

Uacuter  (2  Inst  710.)  respectively,  to  grant  ibtistf,  1  Swanst.  60.    1  Wils.  Ch.  Kep.  18.    1 

iwiiiii li  I  their  several seab,  to  inquire  Inst  i.  195  ^h);  and  a  late  statute  gives  addi- 

JKsiny  abuses  of  charitable  donations,  and  recti*  tional  facilities  to  applications  to  courts  of  eouity, 
^Ihe  saase  by  decree;  which  may  be  reviewed  in  regarding  the  management  of  estates  or  rnnds 
Ik  respective  courts  of  the  several  chancellors  belonging  to  charities,  stat.  59  Geo.  3.  c.  91.  s. 
spoa  exceptions  taken  thereto.    But  though  1. ;  and  by  the  5th  section  of  this  act,  where  the 
dM  is  dose  in  the  petty  bag  office  in  the  court  regulations  of  a  charity  are  insufficient  for  a  due 
<f  chancery,  because  the  commission  is  there  administration  of  the  funds,  the  trastees  may 
retaraed,  it  is  not  a  proceeding  at  common  law,  apply  by  petition  to  the  court  of  chancery,  or 
bat  treated  ns  an  original  cause  in  the  court  of  to  the  court  of  exchequer  sitting  in  equity,  for 
e^ty.    The  eridence  below  is  not  taken  down  relief.     Purchasers  for  valuable  consideratioa 
is  writing,  and  the  respondent  in  his  answer  to  bona  fide,  having  no  notice  of  the  charitable  nses^ 
ike  exceptions  may  allege  what  new  matter  he  are  exempted  ^m  the  operation  of  the  statute 
pleases ;  upon  which  they  go  to  proof,  and  exa-  43  Eliz.  c.  4.  s.  6;  see  also  stats.  9  Geo.  2.  c.36. 
■Be  witnesses  in  writing  upon  all  the  matters  in  58  Geo.  3.  c.  91.  s.  6.  59  Geo.  3.  c.  91.  s.  4.  But 
■ne ;  and  the  court  may  decree  the  respondent  a  purchaser  who  has  bought  either  for  an  inade- 
is  pay  aU  the  costs,  though  no  such  authority  is  quate  consideration  (that  is,  under  half  the  value 
fives  by  the  statute.    An  appeal  lies  from  the  of  the  lands,  see  Duke,  177.  Baldwin  v.  Rock* 
chncellor's  decree  to  the  house  of  lords,  3  BL  /orf,2  Ves.517.  Sugd.  Vend. 5th edit  233.577), 
Cam,  4S7.  cites  Duke,  62.  Burford  v.  Senthill,  in  or  of  a  person  who  had  notice  (Eatt  Greensteatts 
Ch.  9th  May,  1743.  But  the  commission  by  virtue  ease,  Duke,  64),  will  be  bound  by  the  decrees  of 
sf  this  statute  does  not  extend  to  the  colleges  the  commissioners.  Duke,  173.  Sucd.Vend.  578* 
aad  halls  in  Oxford  or  Cambridge,  the  colleges  The  statute   43  Eliz.  c.  4.    has    received 
of  Eton,  Westminster,  or  Winchester,  the  ca-  a  very   extensive  copstruction   in  lavour  of 
thedrmi  or  collegiate  churches,  or  the  University  charities,  it  being  held  that  it  supersedes  and 
iCsrIf,  Dake,  171 ;  nor  to  cities  or  towns  corpo-  repeals  all  former  statutes,  Gilb.  Rep.  45.    1 
fate  where  there  b  a  special  governor,  nor  to  P.  Wms.  248 ;  and  supplies  all  defects  of  assn* 
any  college,  hospital,  or  free  school,  which  has  ranees,  either  in  the  giver  or  receiver,  where 
a  special  Tisitor  appointed  by  the  founder,  or  a  the  donor  has  full  power,  and  is  of  capacity  to 
vistor  by  operation  of  law  (see  the  case  of  Kirk-  convey  ^Duke,  1 10.    Jegua  College  ease,  Duke, 
iy  AflrvanrartA,  8  East,  221.    15  Ves.  305.  and  78.    Collieoi^a  case.  Hob.  136),  so  as  such  uses 
CMca  there  cited),  except  in  respect  of  lands  be  declared  in  writing,  or  be  established  by 
g;iven  Co  them  on  a  collateral  charity,  as  to  mend  such  evidence  as  is  necessary  in  other  cases  of 
wds.     Attamey-Generai    v.  Harrow  School,  2  trust,  Adlington  v.  Conn,  Barnard,  130.  High- 
Tea.  551.    And  the  court  of  chancery  will  not  more's  Charitable  Uses,  1st  edit  67,    Attorney* 
where  there  are  local  visitors,or  where  General  v.  SpiUet,  Highm.  68.    Mnekkstan  ▼• 
\  are  established  by  charter,  unless  Brown,    6  ves.  52 ;   thus  a  settlement  by  te- 

appointed  as  visitors  or  governors,  nant  in  tail  bv  deed,  without  fine  or  recovery, 

nho  the  management  of  the  revenues.  1  to  the  use  of  a  charity,  has  been  held  to  be 

Tea.  7S.   Attorney-General  v.  MiddUton,  2  Ves.  valid  by  vray  of  an  appointment,  Tay  v.  Slaugk- 

SS7, 50t5.  3  Atk.  106.  Attorney-General  v.  Found-  ter,    Prec.  Ch.  16.    So  a  conveyance  to  charit- 

iiBf  UmpiUd,  4  Bro.  C.  C.  165.    2  Ves.  Jun.  able  uses,  defective  on  account  of  the  uses  be- 

4f.    AUornef-General  ▼.  Dixie,  13  Ves.  519.  ing  limited  to  certain  officers  of  a  corporation, 

TMfmrie  BeHdmmpatead  Free  School,  2  Ves.  and  and  not  to  the  corporate  body,  was  aided  under 

1. 1J4.    With  respect  to  the  right  of  visitation,  this  statute,  Attorney-General  v.  Tanered,  Ambl. 

«c  Higlnore  oo  Charitable  Uses,  l  Inst  i.  194,  354. 1  Bl.  Rep.  91. 1  Eden's  Rep.  10.  So  where 

A. (■)»    By  tb»  ftatate  5t  Geo.  3,  c.  lOl.  cha-  money  wMgiveogenerallytoapmbyitwiftbeldi 
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tenements,  or  hereditaments  to  any  person  or  persons  and  their 
(h)  Hob.  136.  ^^^^  ^^^  ^^  finding  of  a  preacher  (&),  maintenance  of  a  school, 
[Com.  Dig.  '  relief  and  comfort  of  maimed  soldiers  (f ),  sustenance  of  poor 
^T'Ah^riM.  P^^P'^  reparation  of  churches,  highways,  bridges  (§),  causeways, 

riliible  Utes,  C]  (t)  Hob.  136.  [Com.  Dig.  Uses,  N.  S.   Doke,  134.    (f)  Com.  Dig.  Uses,  N.  4. 

■  p 

tiiatitmiist  be  intended  to  the  poor  of  the  pariah,    tion  or  the  death,  and  inroUed  in  the  court  of 
Cha.  Ca.  134 ;  so  a  legacy  to  the  poor  inhabitants    chancery  within  six  montlis  after  its  execution 
ofSt.  Leonard's,  Shoreditch,  was  dechired  to  go    (except  stocks  in  the  public  funds,  so  as  the 
to  the  poor  not  receiving  ahns,  Attornetf'Gaie'    same  be  transferred  six  calendar  months  pre- 
nd  ▼.  Clarke^  AmbL  492 ;  and  a  bequest  to  the    vions  to  the  donor's  death),  and  unless  such  gift 
widows  and  children  of  seamen  belonging  to    be  made  to  take  elTect  in  possessioa  (see  Doe  <f. 
the  town  of  L.  (PowtU  v.  Attorney-Generai,  3    Tkompmm  ▼.  PiiiJkfr^  3  Maul,  and  S.  410),  and 
Meriv.  48),  and  even  to  poor  relations  gene-    be  without  power  of  revocation ;  and  that  all 
rally,  has  oeen  supported.  White  v.  White,    7    other  gi(ts  shall  be  Toid."   The  statute  contains 
Ves.  4f3.    Attorney-General  v.  Price,    17  Ves.    an  exception  of  purchases  or  transfers  made  for 
S7l.  Itaac  v.  De  Friez,  ib.    Again,  if  a  man  by    valuable  consideration,  see  Attorney-GenenU  v. 
his  win  give  property  to  such  person  as  he  shall    Dcy,  1  Ves.  218 ;  but  where  a  lease  of  land 
hereafter  name  to  be  his  executor,  and  after-    vras  granted  to  trustees  of  a  dissenting  congre- 
wards  appoints  no  executor,  or  if  having  ap-    jration,  in  consideration  of  their  laying  oht  4001. 
pointed  an  executor,  he  dies  in  the  testator's    m  enlarging  and  repairing  the  meeting-hoaae 
lifetime,  and  BO  oUier  is  appointed  to  supply  his    before  built  on  the  land,  reserving  a  pepper* 
place ;  in  cither  of  these  cases,  as  to  individuals,    com  rent  during  the  life  of  the  lei^sor,  and  lOl. 
the  testator  must  be  held  intestate,  and  his  next    a-year  to  his  executor  after  his  death;  U  was 
of  kin  will  take  the  estate ;  but  to  give  effect  to    held  to  be  an  assignment  of  land  either  to  a  su- 
a  bequest  In  favour  of  charity,  the  court  will,    perstitions  use  within  the  2S  H.  8.  c.  10.,  or  a 
in  bolk  instances,  supplv  the  place  of  an  exe-    charitable  use  within  the  9  Geo.  2.  c.  36.,  and  not 
cntor,  and  carry  into  etfect  that  which,  in  the    within  the  exception  of  the  latter  statnte,  no 
case  of  individiials,  must  have  fiiiled  altogether,    money  being  actually  paid  to  the  lessor  as  a 
Aad  in  all  cases  where  a  testator  has  expressed    consideration  for  granting  the  lease,  Doe  v.  Hmp» 
an  intention  to  give  to  charitable  por|M>sPs,  if   thorny  2  Bam  and  A.  96.    The  two  universi* 
that  intention  is  declared  absolutely,  and  no-    ties,  their  colleges  (that  is,  colleges  establish- 
tiiing  left  uncertain  but  the  mode  of  effecting    ed  at  the  time  of  passing  the  act.   Attorney^ 
it,  the  conrt  will  supply  the  mode ;  and  it  makes    Genera/  v.  Taneredy  1  Ed.  Rep.  16. ;  but  see 
no  difierence  as  to  the  validity  of  the  bequest,    Atiomey-General  v.  Bmryer,  3  Ves.  728),  and 
whether  the  testator  has  or  has  not  named  an    the  scholars  upon  the  foundation  of  the  colleges 
cxecator  to  carry  those  purposes  into  effect.  1    of  Eton,  Winchester,  and  Westminster,  are  iSso 
Heriv.  95,  96.    So  before  the  9  Geo.  2.  a  de-    excepted  out  of  this  act,  subject  to  a  proviso, 
Tlse  in  mortmain,  to  charitable  uses,  not  being    tiiat  no  college  should  be  at  liberty  to  purchase 
nithin  the  statute  of  vrills,  was  allowed  to  take    more  advowsons  than  were  equal  in  number  to 
effect  a&^  appointment,  FUo^i  case.  Hob.  136.    a  moiety  of  the  fellows,  &c.,  see  Attomey^Gtm* 
The  KmgY.  JVcimoi,  1  Lev.  284 ;  and  a  devise  of   rai  v.  Grem,  2  Bro.  C.  C  492 ;  which  resMc- 
land  to  the  churchwardens  of  a  parish  for  cha-    tion,  however,  so  far  as  it  relates  to  the  cottc^ges 
ritable  purposes,  though  void  of  law,  they  not    or  houses  of  learaing  within  the  two  unlver^ 
being  a  corporation  capable  of  taking  in  sue-    ties  of  Oxford  and  Cambridge,  is  repealed  hv 
csssion,  was  yet  sustained  in  equity,  l  Bl.  Rep.    the  45  Geo.  3.  c.  101 .    But  the  exception  in  th» 
91.    So  where  an  impropriator  devised  to  one    last  statute  does  not  extend  to  a  grant  of  land 
who  served  the  cure,  and  to  all  that  serve  the    to  a  college  not  beneficial,  but  in  trust  for  other 
cure  after  him,  all  tne  tithes,  6cc.  tiiough  the    objects.  Attorney-General  v.  Mtmby^    i  Meriv. 
curate,  not  being  a  corporation,  was  incapa-    327.  Ca$e  ^  Christ  CoHege^  CmJindgtj  1  BL 
ble  of  taking  by  the  devise,  yet  it  was  held,  that    Rep.  90.     Attorney-General  v.  Toacred,    1  Ed. 
the  heir  of  the  devisee  should  be  seised  in    Rep.  16.    By  statute  12  Geo.  2.  c.  31.  dispoai- 
trust  for  the  curate  for  the  time  being,  2  Vent,    tions  in  favour  of  Bath  Hospital  are  excepted 
349 ;  and  an  estate  might  pass  by  a  devise  of  a    out  of  tiie  mortmain  act ;  and  by  the  43  Geo.  3. 
copyhold  without  surrender,  Attorney-General  v.    c.  107.  land  may  be  devised  to  the  governors  of 
Jndroff.  1  Ves.  225 ;  but  not  by  a  will,   not    Queen  Anne's  bounty,  and  by  the  45  Geo.  3.  c. 
cxecnted  with  the  solemnities  required  by  the    84.  personal  property  may  be  given  to  this  cha- 
.statute  of  frauds,  29  Car.  2.  c.  3.  Aitomey-Ge-    rity  ^thout  deed.  By  statute  43  Geo.  3.  c.  106. 
mertd  v.  Bcfstfs,  Free.  Ch.  270.     But  now  by    persons  possessed  in  their  own  right,  and  not 
statute  9  Geo.  2.  c.  36.,  in  order  to  prevent  the    being  under  any  disability,may  by  deed  inrolled 
wublic  inconvenience  which  might  result  from    (in  England,  under  stat.  27  H.  8.  c.  16.  and  in 
large  and  improvident  dispositions,  made  by    Ireland,  under  10  C.  st.  2.  c.  1.  s.  17.),  or  by 
persons  on  their  death-beds,  even  for  purposes    will  executed  three  months  before  their  de- 
m  thenraelves  laudable,  it  is  enacted,  ^  that  no    cease,  give  lands  not  exceeding  ^we  acres,  or 
lands  or  tenements,  or  money  to  be  laid  out    goods  and  chattels  not  exceeding  5001.  for  the 
thereon,  shall  be  given  for,  or  charged  noon  any    purpose  of  promoting  the  building  or  repairing 
charitable  uses  whatsoever,  unless  hj  deed  in-    of  churches  and  <^pels,  and  of  houses  for  the 
dented,  executed  in  the  presence  of^  two  wit-    residence  of  ministers,  and  for  the  providing  of 
nesses.twelfe  calendar  months  before  the  death    church-yards,  and  glebes.    And  bv  statute  51 
•f  >or|  including  the  days  o^tbe  execa<   Geo.  3.  c.  105»  the  mortmiii  act  shall  not  ei- 
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diachaisiDg  of  poor  inhabitants  (*)  of  a  town  of  common  charges;  (•)  coih.  Dig. 
far  making  of  a  stock  for  poor  labourers  in  husbandry  and  poor  Uses,  N.  lo. 
apprentices ;  and  for  the  marriage  of  poor  virgins  (f ),  or  for  any  u^^^^J'v^ro 

Car.  625.  Duke)  136! 

teadtodiipoftitiotisfailavoarof  the  Royal  Naval  336.),  eveii  a«  forming  a  part  of  a  general 

Aiylan.    Aod  the  9  Geo.  t.  c.  36.  contains  a  residne,   Pickering  v.  Lard  SUmiford,  8  Ves. 

imiso  tiMt  the  act  shall  not  extend  to  the  dispo-  Jun.  272.    White  v.  EvatUf  4  Yes.  «1.  Johfuion 

HOoo,  graoty  or  settlement  of  estates  in  Scotland ;  v.  Swann  and  othera^  3  Mad.  Rep.  457. ;  a  right 

wA  a  deTUC  of  money  to  be  laid  oat  in  land  in  to  lay  mooring  chains  on  the  Thames,  f^eguM  r. 

Scotlaad  for  charitable  purposes  has  been  held  Coulter^  Ambl.  367. ;  money  secnrcd  upon  mort* 

fMd,  OUpkant  ▼.  Hemdrie^  l   Bro.  C.  C.  571.  gage  of  turnpike  tolls  (Knoffp  v.  Williams,  4 

imk    ▼.    Towmaemdy    J  6  Ves.  330.     So  Ves.  430.  n.),  or  by  assignment  of  the  pom^s 

given  to  a  charity  in  Ireland,  to  be  laid  rates  and  county  rates  (Finch  v.  SquirCf  10  Ves. 


mi  m  the  pnrcluue  of  lands  in  Ireland,  is  not  41.),  or  of  navigation  shares,  and  turnpike  bonds, 

vilhia  the  statate,  Oaipbell  v.  Earl  of  Radnofj  Uowse  v.  Chapmun,  4  Ves.  542. 

1  BIO.C.  C  t71.    But  a  devise  of  a  real  estate        3d.  The  prohibition  as  to  money  to  be  laid 

b  EaglBBd  to  be  sold,  and  the  produce,  with  out  in  land,  extends  to  a  disposition  to  pay  off 

the  pcrtonal  estate,  upon  trust,  to  be  laid  ont  in  a  mortgage  in  favour  of  a  charity  (Corbin  v. 

ladi  or  the  funds  for  the  maintenance  of  a  French,  4  Ves.  418. )»  or  to  enable  trustees  to 

ckvity  in  Srottand,  is  void,  as  to  the  real  estate,  complete  a  purchase  of  land,  lb.  arg. ;  but  as 

hit  good  as  to  the  personalty  by  the  effect  the  bequest  oi'  money  generally  is  allowed,  so  a 

tf  IM  option,  Carttj  v.  HmHen,  14  Ves.  537.  bequest  of  money  to  be  laid  out  in  Uuds  or 

The  jUiermef-Gementl  v.  Lepuu,  19  Ves.  309.  otherwise^  to  a  charitable  use,  at  the  discretion 

Itoe  farther  as  to  the  operation  of  the  act,  of  the  trustees,  is  good,  VumghoH  v.  Farrar,  2 

ailh  reference  to  locality  of  propeity.  Camp-  Ves.  182.   Grimmett  v.  Grimmeitf  Ambl.  210. 

hi  T.  Earl  of  Radmor,  1  Bro.  C  C.  271.     OU-  Soreaby  v.  HoUins,  Gratjaon  v.  AtkinaaUy  cit.  ib. 

fte  T.  Uemdrie^  1  Bro.  C  C.  571.    Mackin-  Curtias.  Hutton,  14  Ves.  537.  Attorney-General 

Idk  V.  TmcmMeud^  16  Ves.  330. ;  and  the  late  v.  IVilliama,  1  Cox's  Rep.  387. ;  though  it  seems 

cue  Aitsnujf-Gemeral  v.  8lewart\  in  which  it  otherwise,  where  the  clause  to  invest  it  in  land 

aahddythat  the  statute  does  not  extend  to  the  is  directory,  and  not  discretionary.  See  EngUak 

iawt  e€  a  real  estate  situated  in  the  ishind  of  v.  Ordj  Higlunore  82.  Grievea  v.  Case,  1  Ves. 

Gflcaada  m  tiie  West  Indies ;  the  ci)urt  observ-  Jun.  584.  S.  C.  2  Cox,  301 .  2  Fonbl.  Tr.  £q. 

iig,  thU  the  object  of  the  statute  of  mortmain  5th  edit  216.    A  bequest  of  money  to  be  laid 

vas  wholly  pohlical,  that  it  grew  out  of  local  ont  in  repairing  a  cliapel  already  l)uilt,  or  for 

circHMtanres,  and  was  intt  nded  to  have  only  a  building  upon  or  improving  land  already  in 

hal  eperatioo.    Per  Sir  W.  Grant,  Master  of  mortmain,  is  valid.  Glubb  v.  Attamey^Generaly 

the  Boila^  s  Meriv.  143. 161.  Ambl.  373.  Harria  v.  Bameay  Ambl.  651.  Bra- 

Upan  dbe  coastractioa  of  tlic  statute  of  mort^  die  v.  Duke  iff  Chandoa,  cit.  Ambl.  751.  Atior- 

it  has  been  held,  1st.  That  it  does  not  ney-General  v.  Bowlea,  2  Ves.  547.  3  Atk.  806. 

I  ta  wills  previoosLy  made,  though  the  tes-  Aitomry- General  v.  Biahap  t^  Cheater,  1  Bro. 

id  not  die  tUl  afterwards,  Aahbwmham  v.  C.  C.  444.    Attorney-General  v.  Nash,  3  Bro. 

%  jr.  Atk.  36.  Barnard,  6.  Attomey-Ge-  C.  C.  595.  Attorney-General  v.  Parsons,  8  Ves. 

■9ri  Y.  litffrf,  1  Ves.  33.  WiUH  V.  San^ford,  1  186.      Attomev-General  v.  Munby,  1   Meriv. 

Vh.  17a.  Miaraey-Gensr^  v.  Downing,  Ambl.  327.    But  if  the  land  is  to  be  purchased  out 

AM.  JUasi^if-Genaral  v.  Howes,  Feb.  1793.  At-  of   the    fund   bequeathed,    the    bequest   will 


▼.  Bratffnf,  1  Ed.  Rep.  482. ;  but  be   void.   Attorney -General  v.    TindalU  Ambl. 

ition  of  a  will,  or  a  confirmatory  co-  614.  Attorney-General  v.  Hutchinson,  Dick.  518. 

after  the  statote,  renders  the  dispo-  Chapman  v.  Brown,  6  Ves.  404.  Foy  v.  Foy,  l 

void.     AUorney-General   v.  Heartwell,  Cox,  163.   Pelham  v.   Anderaon,  2  Eden,  296. 

4iU  S.C  2  Eden's  Rep.  234.  Attorney-General  v.  Paraona,  sup.  Attomey-Ge- 

,  With  respect  to  the  subjects  upon  which  nerul  v.  Datia,  9  Ves.  535. ;  though,  where  the 

itaacfBtesas  iiaag  real  estate,  the  statute  is  testatoronly  directed  that  a  proper  school-house 

hcM  lo  inclade  copyhold  as  well  as  freehold  should  be  provided,  it  was  held  to  be  a  valid 

Armsid  ▼.  Ckapman,  1  Ves.  108.  Dot  d.  charitable  donation,  as  the  intent  might  be  ex- 

a  ▼.  Waieriam,  3  Ban.  and  A.  149. ;  and  ecu  ted  by  the  hire  of  a  school-house  without 

a  deviae  of  money  ont  of  land  is  construed  a  necessity  for  the  purchase  of  land,  Johnston  v. 


of  the  land  itself  (  Attorney-General  v.  Sarann  and  othera,  3  Mad.  Rep.  457 ;  so  a  bequest 

Lead  Wefoaomtk,  Ambl.  20.  Curtis  v.  Hutton,  of  money  to  erect  a  blue  coat  school,  and  esta- 

14  Ves.  541.>y  all  devises,  charges,  trusts,  sums  blish  a  lilind  Asylum,  with  a  direction  that  lands 

r,tk€.  devised  ont  of  land  to  a  cfaarit-  should  not  be  purchased,  and  the  expression  of 


,  are  held  to  be  within  the  statute,  Hal-  an  expectation  that  lands  would  be  given  for 

▼.  James,  cit.  Mogg  v.  Hodges,  2  Ve».  52.  the  chanties,  has  been  held  good,  Uenahaw  and 

mM  v.  Ck^moMj  1  Ves.  lOd.  Cwrie  v.  Pye,  othera  v.  Atkinson  and  othera,  3  Mad.  Rep.  306. 

tr  Vea.  4M.    It  is  also  held  to  comprehend  4th.  Where  a  dii^position  of  land  for  charitable 

•enM,  AUasTteff-Generut  v.  Grarea,  Ambl.  155.  purposes  is  void  by  the  sUtute,  a  personal  be- 

Htmmy-Gemsrai    v.     Tmnkius,    Ambl.    216. ;  quest  attached  to  it  as  an  endowment,  must  fall 

■■VT    doe   on    aMrtgage   (Attorney-General  with  its  principal;  see  Attorney-General  v.  Gould- 

V.  mtfriekj   t   Ves.   44.   AUarney-General  v.  tag,   2.  Bro.  C.  C.  428.    Attorney-General   v. 

,mk^Attamey'4ieneralw.  Caldwell,  \mbU  Whitchurch,  3  Ves.  141.  Chapman  v.  Browne, 


4S).   Wkde  T.  EooMSj  4  Bro.  C.  C.  21. 16  Ves.    .  6  Ves.  404.  Attorney-General  v.  DacUy  9  Ves. 
TOU  I.  F 
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Adfit^i^mm    <stiicr  eJwrifahte  mei  'w  l\    Aad  it  m  good 
«K«3iABfB     — L  it.-iK . —  WBBKrfeaaiMllrBnt  to 


5CS.  545. :  bar  It :« .tftwrwtJgTttiwgttiebt^iMic  aid  A.  710.    As  tv  »oret  tiwtB  of  Inds  for 

^ftbmfemmuk  pniyim  .«  ost  iii  u  —  il^  (9»-  etentiai,  «ee  JfcilrfntfiMi  t.  Jbi— ,  6  Yes.  5t. 

iJftif  ipHh  (fei»  rieviflK  4f  the  taio^  JffiiM|  iniiiifMrf  w.  Jfiri^rr.  9  Tcs.  517.   Pint  ▼. 

^<«wr«l  9.  Ai|pwiy.  10  Vek  2S.  aidiegllfwi  B^  18  Tol-ITS.  Steviif  ▼. POv,  1  Etei^ 

iS^  wtMemabisyi!iit<<rpe«ia»rfBen— i€MaiB  ios.    ^Eu."^ 

»  a  mMtiw.  to  t&kft  a  iMSK  tor  a  Khooi  ai  (Wi)  WkhiapocttowfaitaUibedeaMda 

rWAiJB  and  ^faniii?fciiArwi  rf  ggrfia^  dwitnliieaK:— 11testatBte43Efix.c4.cnctB, 

<ir  the  QMtMDr,  ml  ocher  cUUrb,    dac  t&e ■■■■iiiinii  riHfl  iaqmre  cf  Ibe  fol- 

itetfwpaftkilfhfBCttiAiHKh.  lawmsaKaasfpHri  am 

iw<  JO  a  ^etnrt  <Aartty,  — ter  fho  iiiin  i  ii  Qefof  afHlndinipotBit  nd poorpeo^;  for 

,imWkiU^.Wmi,7^m.4aS^Jt'  ■Httamccflf9iekaBdaMBedioldKn,ichoidi 

(  V.  P)rur,  17  Tea.  JTI.   Amt  v.  of  iBHaiii^  freo  whooli,  nhnhri  ia  «H¥cr- 

ib. dbywntio—  to  poor  leiMM—  were  stiei^  honeo  if  corrretioB;   te   fopoin  of 

■iWiong  m  yiierat  thoi'irioj.  aote  p^  &k.  bridees^if  portoaaikaTeoi,  of  camoiimys,  of 

51b.  A  lKipM>9C  «f  Mwy^  ehar^ed  iB  hoik  ihonhii.  if  iii  hoiiii.  nf  hithTnj-.  (ttt  Hi 

tfktonlMdpefMMl  eocato,  tboofbvoid  mm  mmmt  Gort  ▼.  JHnim^JGtmtrmiy  6  J>ow.ld6.); 

Ibo  MeaCfy,  •  ]pM<l  JO  •»  tbe  jfnJOBl  catoK:  §m  odocstiaB   aad    pfe^enoeot  flf  orpbaw ; 

if  Iboooortwtflaoc  ■ni*il  aiwoi  »  ao  to  fci  ■on'^iii  if  [lifli  liiii:  fnr  nqtrtrrr  mi 

#00 a dwrttabte  h^pcy  a  piUuoaeo  ■  ibooy>  brip  of  yoof  tnoig— eo,  of  hailiiiift—i  ii, 

of  fbe  pFniMrf  cJOOe.  aod  ikrav  a  <f  pcrMoo  decayod ;  far  redoaptMi  or  relief 

«nbcmMiihofcaI  estate  nreipectjf  <f  piii— n   or  captives;   fer  ease  aai  aid 

d  sttor  kcaeie%  Jficp  v.  ffi%in>  i  of  posr  iababtei^;  Lsasiiwag  pajnent  of 

T«o.  5$.  ^idUrarp-GflHrof  v.    TMrf.  AidbL  Hnib%  settiB^  oat  of  sol&rs,  nd  otber 

«!♦.  t  Ede%<fl7.  F<iter  ▼.  mfrfm^  A^hLTlH.  tneo^  Otber  (ciAs,  tboagb  aot  witbiB  tbo  letter, 

>iM0rarp.€;flirfol  V.  Jfrpndk,  t  Tes.  M.  J».  baw  beca  beUtoceaewitbiatboentyoftbo 

l^dv.Toylir,  AabL7l5.  JfirfdfatMv.J^wr,  stttaie.osfarthe  bofldJaf  of  aaboipitaifcrtbo 

1  Hfo.  C,  C.  fm.  Mwkfk  —  ▼.  flMpcr,  4  Biol  lefirt'of  posr  people,  rosfAsa  ▼.  Fmrwr^  t  Vet. 

C.C.  15.1s,  Tbe  coort  wiB,bo«rever,  durect  tbe  187.  Doke,  109.;  to  awatoia  a  pcacbiag  ad- 

cbortffufleipeiesaaddebtitobebsffaebytbo  afaicr.  PophL  15».  Dafce,  109. 1  Yes.  Stl.  .ittir«> 

iMfereat  iperies  of  pfnsail  estate  pro  ndd.  wrf^Gmtr^  ▼.  >wMBrf,  14  Yes.  1.;  to  a pro- 

MUrmm-Otmermi  ▼,  fTrndUsn,  S  Bio.  C.  C  testsat  dfcwratiag   cbipd,    wbetber  qaaken^ 

S7X   H^mu  ▼,  CbspoMB,  4  Yes.  5«t.    iVis  t.  baptbts*  or  otbeis,  Jlteracp-Grairol  r.  CjsIl  % 

The  iircMidUp  ^  Csotorftorp,    14  Yea.  SM^  Yes.  f73w  .dtteracp^^flvrol  ▼.  Fnokr,  15  Yot. 

Cmrtk  r.  Hmitmy  14  Yes.  557.  85^  (except  MitariaaB»  ftr  tbe  iflBpacabif  tto 

Ab,  Wbereaderuentoaebafity^aadande  doctriae  of  tbe  Trivty  is  sa  ofieace  ftdictdile 

ooid  hff  tbis  ftatate,  tbe  property,  accordiof  to  at  riMSina  kw^aotwitbttaadiag  tbe  5S  Goo.  5. 

icsaatare,  wiljp»totbebetratkw,oraextof  cl60.,aBd  tbercfee  tbe  coort  will  aoCesecata 

bia.  SeolVCMtev./>rPot,Aiabl.S«8.  ArasU  atrast  tbeobjectof  wbicb  b  tosoppoita  wor- 

o.  rftMOMB,  1  Yes.  108.  GrosnairT.  flollflo,  1  ibip  oppoicd  to  tbat  doctriae,  dUsracp-GaMrof 

Bfo.  C.  C  61.  AbU.  648.  Cirtpo  ▼.  Fremek,  4  ▼.  PflvsM,  3  MetiT.  896.  410.);  to  taaiatala  a 

Yes.  438.  A  Toid  cboritabie  legacy  of  penoB-  scbeoteaster,  see  8  FoabL  Tr.  £q.  SIO. ;  for  tbe 

alty,  or  real  estate  coarerted  oat  aad  oat  iato  boil^af  a  leiiiOM  boo  if  for  a  city  or  ooaBty, 

^orioaolty  (Dmrtmr  ▼.  M^ttemx^  1  Yes.  3«l.)y  tbe  Bokiaf  of  aaew,or  repair  of  anoldpnlpit 

orabe^pesf  of  leaseiBold premises  too  cbarity,  ia  a  cbarcb, or  tbe  bayiag  of  a  pDlpit-ck>tb  or 

ftlb  iato  tbe  geaeralresidae,AsalfpT.Bwb«r,  palpit-casbba,  or  tbe  settiag  ap  of  aew  beUs, 

4Yes«73f.;  botia  caieofa  be^ioest  opootrast  wbere  aooe  are,    or  aoMiiding  tbem  wbeia 

tOfell,aad  par  tbe parcbose  sMmey,  or  a  par-  tbey  are  oat  of  order,  Doke,  109.   IWraer  t. 

Ikobr  part  tbereof;  to  a  cbarity,  'tbe  beir  b  Ojfdra.  1  Coz«  316. ;  for  tbe  esUblishaient  of  a 

oatHlod  to  tbe  aaMmat  cirea  to  tbe  cbarity,  Iile4wat,  if  jadgcd  expedient  by  tbe  trastees, 

Atkr^fd  T.  SmUmm^  l  Bro.  C.  C  503.  GUiU  Jdbulsa  ▼.  Smaa  oad  sCbrrs,  3  Mad.  Rep.  457. : 

▼«  Rtmiff  t  Yes.  sad  B.  294.;  nnlea  tbere  b  to  a  minister  to  preacb  an  annnal  lermon,  aad 

a  defieieney  ia  tbe  fands  prorided  for  payawat  keep  a  tombstone  and  inscriptioB  in  repair,  and 

of  tbo  otber  lecaeies,  wben  tbe  legatees  will  be  to  a  corporation  for  keeping  acconntii  Ibereof, 

preferred  to  tbe  beir.   Corrtr  r.  PU^  17  Yes.  Daroorr.  JMteax,  1  Yes.  3M.  See  also  Grteoes 

469.    If  on  estate  be  derised  to  a  person  sob-  ▼.  Cose,  4  Bro.  C.  C  67.  TmtmUf  ▼.  BedweO,  6 

j«ct  to  cbaritable  legacies,  tbe  legacies  wUl  sink  Yes.  194.  Ose  d.  Tbsmpssa  r.  Piieker^  3  ManL 

ior  tbe  benefit  of  tbe  derisee,  Jodksoa  r.  Umr-  and  S.  407.  S  Marsb.  61.  6  Tannt  359.    So  It 

hekf  AmM.  487.  Wright  r.  Row,  1  Bro.  C  C.  seems,  monies  raised  by  8  dntr  given  by  act  of 

61.  K'mg  r.  DeniMm,  1  Yes.  and  B.  S60. ;  bot  parliament,  and  applied  to  public  purposes,  as 

wbere  a  demise  in  fee  was  accompanied  with  a  repairing  sea  walls,  &c.  are  a  charitable  ose, 

destre  that  tbe  dcTisee  woold  convey  to  some  within  the  statute  of  Elix.,  itf/lonwy-Gsacmd  r. 

charitable  oses,  and  tbe  will  afterwards  con-  Brova,  1  Swanst.  Rep.  897.  Duke,  135. 

tatoed  a  beqaest  to  him  of  an  esUte  for  life,  it  With  respect  to  gifts  to  charitable  uses,  wbere 

was  held  that  the  whole  of  the  former  derise,  ao  specific  description  of  objects  b  pointed  out, 

Mrt,  merely  the  trust,  was  void ;  for  the  sta-  the  general  charitable  intention  will,  nerertbO' 

^akes  rold  not  merely  tbe  trust,  but  also  kas,  bo  carried  into  efieet ;  bot  the  fond  mns8 

il  estate  gfren,  Doe  r.  Wright^  8  Bam.  be  applied  (whether  the  8n»liC8tioo  b  to  hm 


96  a.  porter's  case*  ^y 

hit  heirsi  or  to  express  some  such  consideration  of  some  (^)  (0  Ant  94  a. 
small  som,  for  the  cause  before  rehearsed  (x  1 )  ( I ).  rsj  ^ufco 

(1)  See  the  statate  43  Eliz.  c.  4,  for  redress  of  themisemployment  of  lands,  &c.  24  a.  34  a. 

gifCD  to  charitable  nses.  [See  ante  p.  63.  n.  (v  1).].   But  note;  all  superstitions  8  Co.  i3o!    S 

■sa  are  void,  and  given  to  the  King,  by  sUtute  1  Ed.  6.  cap.  14 ;  and  wherever  Inst  710.  Hob. 

1  Bie  n  giren  or  devised  to  any  person  or  company,  which  is  not  a  charitable  136.  Cro.  Car. 

or  good  use  in  the  eye  of  the  common  law,  or  within  the  aforesaid  statute  of  43  40.  5?5.    Hee 

ESL  lach  use  seems  void  and  of  no  effect  within  the  statute  of  23  H.  8.  cap.  10.  3  Salk.'334. 

S§it  H  farmer  £tfiHoM.— [By  the  1  £.  6.  c.  24.  gifts  to  certain  superstitious  uses  384.    2  Siderf. 

tkeroD  eomnerated.  are  declared  to  vest  in  the  crown,  (sed  rid,  Adanu  and  Lamberl'M  13. 34. 46.  Post 

«aw,  post,  4  Co.  104);  bntin  ilea;  v.  Lady  Poriington,  iSalk.  16S.  it  was  held,  that  129.  133,  &c. 

siher  gilts,  though  void  as  to  the  superstitions  use,  shall  neither  vest  in  the  crown  [1  Sand.  Us. 

w&tnmk  i9  ike  ketTf  but  shall  be  appointed  to  such  uses  as  the  King  shall  order.  50.  Oibs.  645. 

Bat  It  appear*  from  Salkeld's  Report,  that  the  point  received  very  little  discus-  2  Bum.  Ecct 

Ml  the  court  seem  to  have  overlooked  the  present  case,  which  is  a  Law,  549.  Yin. 

antbority  that  the  nse  shall  result  to  the   heir,  unless  there  is  some  Abr.  Mort- 

I  consideration  expressed  in  the  gift.    And  see  ace.  De  Costa  v.  De  main  a 2.  pi.  6.1 

Plai^  Ambl.  228,  where  a  distinction  was  taken  by  Lord  Hardwicke,   C — 


faj  tmsteea  appointed  by  the  testator,  or  objects  ofhis  bounty,  the  con  rt  construe  his  inten- 

W  te  fclng  asforexs  ffotrUt,  see  The  Attorney-  tion  imperatively  to  be,  not  only  in  exclusion  of 

GoMna/  T.  Maitkewsj  2  Lev.  167.  Moggridge  v.  his  next  of  kin,  but  to  the  disinheriting  ofhis  heir 

tkmkmM,  7  Vet.  36, 37. 1  Inst  1. 187.  (e).  Post  at  law ;  and  they  uniformly  decree  the  surplus 

4  Co.  104.  il\  to  purposes  expressed  in  the  rents  and  profits  to  the  augmentation  of  the  cha- 

mtL  43  Elis.   c   4.,   or  analogous  to  those,  rities,  upon  the  ground,  that,  as  the  charity  must 

Mtrkt  T.    The  Bidtop  qf  Dwrhum^    10  Yes.  have  borne  the  loss  if  the  value  of  the  thing  de- 

S*l.    See  also  AttorMey-General  v.  Herrick,  vised  had  decreased,  it  shall  enjoy  the  benefit 

AabL  612.    Attoney-GenenU  v.  The  PaUtertf  of  its  increase.  Cose  of  Thetford  School,  post,  8 

Gnpoy,   t  Cox,  56.   Moggridge  v.  ThackweU,  Co.  130.  AmoU  v.  Attorney-General,  Show.  P. 

nf.  JfBIs  ▼.  Fecrmtr^  1  Meriv.  55.    And  where  C.  22.    Attomey-Generak  v.  Aftwor  of  Coventry, 

i  charily  cannot  be  executed  as  directed,  but  Colles'sP.  C.  280.  2  Bro.  P.  C.  236.  2  Vem. 

Ae  gOMiml  purpose  appears  distinct,  and  ma^  397.  Attomey-General  v.  Price,  3  Atk.  109.  At- 

ke  ia  tobatance  attained  by  another  mode,  it  tomey-General  v.  Smart,  1  Yes.  72.    Attorney" 

lUB  be  execnted  ey  pre$*  Attomey^General  v.  General  v.  Johnson,  Ambl.  190.   Attorney-Gene-' 

irUfaftardb,  3  Yes.  141.    If  not  only  the  ge-  nil  v.  Sparks,  Ambl.  20i.  Shepherd  v.  Ae  Cor- 

aeial  pvpoae  appear,  but  also  a  particular  des-  poration  of  Bristol,  3  Mad.  Rep.  320. ;  and  the 

cripti—  of  persons  or  objects  be  referred  to,  court  will  either  increase  the  bonntv  limited  to 

Ifcaagh  aa  between  such  persons  or  objects  the  the  objects  {Attorney -General  v.  ijinshuU,    4 

pMtv  haa  made  no  selection,  yet  the  court  will  Yes.  li.),  or  if  the  fund  is  very  considerable  in 

caane  ita  discretion  in  supplying  such  omission  proportion  to  the  objects*  it  will  apply  the  sur- 

vidia  the  limits  of  such  general  description,  plus  upon  the  principle  of  cy  pres  for  the  be- 

WklU  T.   Wkiiey  1  Bro.  C.  C.  12.   Moggridge  nefit  of  tlie  same  obiects,  to  purposes  not  ex- 

V.  nacfaeall,  sap.  3  Bro.  C.  C  517.  Attorney-  pressly  pouoted  out  by  the  will.  The  Bishop  of 

ITiBfraf  ▼.  Clarte,  Ambl.  42f .  Waller  v.  Childs,  Heirrford  v.  Adams,  7  Yes.  324. ;  or,  after  pro- 

imU.  524.    Attoruy-General  v.  WMleley,  11  viding  for  the  maintenance  of  those  already 

VcBb  241.  AUorney-General  v.  TFinisay,  15  Yes.  established,  will  extend  the  bounty,  by  increas- 

SSL    Where  the  object  of  the  gif^is  certain,  ing  the  number  of  objects  of  the  same  descrip- 

Vat  not  at  present  ta  esse,  yet  if  its  existence  tion  with  those  pointed  out  by  the  testator.  At- 

■ij  be  expected  hereafter,  tlie  court  will  nei-  tomey-General  v.  Earl  of  Winchelsea,  3  Bro.  C. 

Atr  coMiaer  the  gift  lapsed,  nor  apply  it  to  a  C.  373.  Attorney-General  v.  HaberdaJshers*  Com- 

Afcrcntnae.  J9lfftv.i>odd,2Atk.238.  Doira.  pojiy  or  TVniff,  2  Yes.  Jnn.  l.  4  Bro.  C.  C.  103. 

kg  CoBege  case^  Ambl.  550. 571.  Attomey-Ge-  Attorney-General  v.  Hurst,  2  Cox,  365.  Attorney- 

mr^  V.  Ogkmder,  3  Bro.  C.  C  166.   2  Ponbl.  General  v.  Wansay,  15  Yes.  231.    Attomey-Ge- 

Ec  tiS.    And  if  the  charity  or  object  of  the  merai  y,The  Cooper^  Company,  19  Yes.  187.  (Eu.) 


^  be  precifely  pointed  out  and  fail,  or  be  ille-  (x  l)  See  ante  p.  59.  Ae  9  Geo.  2.  c.  36. 
■d,  yet  Ike  duuitable  intention  will  be  carried  as  already  shown,  avoids  all  dispositions  of  land 
ms  cfiset.    Attorney-General  y.  City  of  London^    to  charitable  uses,  not  made  by  deed  indented, 


SBia.C.  Cl7l.  Vary  v.  Abbot.  7  Yes.  410.  executed,  and  inrolled  pursuant  to  the  direc- 
Btt  tlie  conrt  vrill  not  execute  a  cnaritable  pur-  tions  of  the  act,  ante  p.  64.  n.  (v  i) ;  and  it  re- 
pma,  Hiless  the  wQI  contains  a  description  of  quires  the  grant  to  be  withont  anv  reser- 
Att,  whieh  the  law  acknowledges  to  be  a  cha-  vation,  trust,  condition,  or  limitation,  for 
lilible  pirpoie,  or  devotes  the  property  to  pur-  the  benefit  of  the  donor  or  persons  claiming; 
fans af  charity  in  general.  MoHoey.  The  Bishop  under  him,  otherwise  ttie  grant  is  void;  bnt  as 
tf  JMUaiy  10  Vea.  540.  TRm  AHomey-Genernl  th^  object  of  the  statute  was  to  prevent  a  reser- 
?.  flltyiy,  10  Yea.  2t.  And  a  bequest  for  bene-  vation,  under  colour  of  a  charitable  use,  of  some 
faM  parpoaes  In  the  discretion  of  the  trustees,  substantial  benefit  to  the  donor  himself,  it  haa 
\m  hacD  ncM  to  be  void  for  uncertainty*  it  be-  been  held  that  a  grant  upon  condition  to  repair 
lag  a  term  dbtingoishable  fW>m  a  charitable  a  tomb,  and  permit  the  same  to  be  used  by  the 
ayipMii^  Morieo  ▼.  The  Biiiksf  of  DnrhoMy  9  grantor  and  his  family,  and  in  default,  then  over 
VaB»  599.  itaMf  T.  Atten,  3  Meriv.  17.  to  other  trustees,  was  not  touched  by  the  art ; 

WMk  fcapect  to  the  application  of  surplns  for  the  reservation  was  only  in  furtherance  of 
Mitos— Wbcaa  teatatmrhns  devised  Ua  eatate  to  the  act.  Doe  d.  Thompson  v.  PUdter^  3  Maul. 
ckHtollt«e%nNllHi»poialadtattbikparticmlar    and  S.  407.    (Ed.) 


6$  PLEADINGS  IN  THE  CASE  OF  ALTON  WOODS.  Part  I. 

That  when  the  devise  is  to  a  superstitions  use,  and  made  Void  by  statute ;  ot 
to  a  charity,  and  made  Void  by  statute  of  mortmain ;  there  it  should  belong 
to  the  heir  at  law  or  neit  of  kin,  (see  the  cases  cited  ante  p.  66.  n.  (v  l), 
6th);  but  where  it  is  in  Itself  a  chanty,  but  the  mode  in  which  it  is  tobedia- 
posed  is  such,  that  by  the  law  of  Eneiand  it  cannot  take  effect,  as  in  the 
case  then  before  the  court j  (which  was  a  bequest  ot  a  legacy,  to  ^  establtdi 
a  Jesuba  for  instructing  Jews  in  their  religion),  it  promotmg  a  religion  con- 
trary  to  the  established  one ;  there  the  crown,  by  sign  manual  directed  to 
the  attorney-general,  may  give  orders  In  what  charitable  manner  it  shall  be  dis- 
posed. See  AUorne^'General  v.  Guise,  2  Vem.  ^66.  Attorwif'Gneral  ▼.  Ex- 
eaUorst^Dr,  Berriman^  11th  February,  175«.  Attonuy-Genertd  v.  Baxter,  1  Vem. 
248.]     (Ed.) 


THE  CASE  OF  ALTON  WOODS. 

Triu.  Term.  37  Eliz.  Rot.  199. 
In  the  Exchequer. 

1595-1600.  Be  it  remembered,  that  it  is  found  elsewhere  in  the  remembrances 
wv/'W        of  this  Exchequer,  in  the  d7th  year  of  the  now  Queen  Elizabeth, 

^^Qeheral  ^^^^  ^^  ^^  ^^y»  ft^ongst  the  records  of  this  term  of  Holy  Trinity, 
r.  on  the  side  of  the  Queen's  remembrancer,  in  these  words,  that 

BusHOPP  AMD  ig  to  say,  Worcester,  ss.  memorandum,  That  Edward  Coke,  Esq. 
rPt?l[^86*b.]  attorney-general  of  the  lady  the  now  Queen,  who  prosecates  for 
Information  by  ttie  said  lady  the  Queen,  present  here  in  court,  the  20th  day  of 
^e  Attorney-  jyn^  jn  ^jg  term,  in  his  own  person,  for  the  said  lady  the  Queen, 
inti-usionyinthe  g^^^  ^^^  court  here  to  understand  and  be  informed  (a),  that 
)£xchequer.  whereas  a  {a)  wood  with  the  appurtenances,  called  Alton,  other- 
iielw%4  b*  il  ^^*®  Alvington  Wood,  containing  by  estimation  SOOO  acres  of 
Co.  45  b.  5  Co.  wood,  in  Alton,  otherwise  Alvington,  and  Rock,  in  the  aforesaid 
li.  county  of  Worcester,,  in  the  hands  and  possession  of  the  said 

lady  the  now  Queen,  the  first  day  of  October  in  the  first  year  of 
her  reign,  and  long  before,  and  continually  after  hitherto  were 
and  stood,  and  of  right  ought  to  be,  and  still  ought,  as  in  the 
right  of  her  crown  of  England,  as  in  very  many  records,  rolls, 
and  remembrances  of  this  Exchequer,  it  is  evident  and  appear- 
eth  upon  record ;  yet  one  Anne  Countess  of  Warwick,  Humphry 
Hill,  Richard  Bushopp,  and  Edward  Bushopp,  little  re^a]xlin|( 
the  laws  and  statutes  of  the  said  lady  the  now  Queen,  but  intend 
ing  the  disinherison  of  the  said  lady  the  Queen,  in  the  premises, 
with  force  and  arms,  &c.  the  first  day  of  October  in  the  fi7th 
year  of  the  reign  of  the  said  lady  the  now  Queen,  and  divers  days 
and  times  between  the  same  first  day  of  October  in  the  said  27th 
year,  and  the  day  of  exhibiting  this  mformation  (b),  in  and  upon 
the  possession  of  the  said  lady  the  Queen,  of  and  in  the  premises, 
entered,,  intruded  (c),  and  made  entry,  and  the  issues  and  pro- 
fits thereof  coming,  perceivjed  and  had,  and  as  yet  do  perceive 
and  have  to  their  own  uses,  and  the  same  trespass  as  yet  con- 
tinuing in  contempt  of  the  said  lady  the  now  Queen,  ana  against 
her  laws :  whereupon  the  aforesaid  attorney  of  the  said  la^  the 
Queen,  for  the  said  lady  the  Queen,  prays  the  advice  of  the  court 
f  *  27  a*  ]  in  the  premises.  *  And  the  aforesaid  Anne  Countess  of  War- 
wick, Humphry  Hill,  Richard  Bushopp,  and  Edward  Bnshopp 


(a)  As  to  tbe  nature  of  an  information  by  the       (b)  Ante  p.  40.  n.  (i>). 
Attomey.Qeneral,  see  ante  p.  39.  n.(A)    (Ed.)       (c)  Ante  p.  40.  n.  (c). 
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come  here,  to  answer  the  said  lady  the  Queen,  of  and  in  the 
premiseSy  as  it  is  contained  there ;  and  now,  that  is  to  say,  from 
the  day  of  the  Holy. Trinity  in  three  weeks  in  this  term,  came 
here  the  aforesaid  Richard  Bushopp,  by  Arthur  Salway,  his  at- 
torney, to  this  by  special  favour  of  the  court  specially  admitted 
(o),  and  prayeth  die  hearing  of  the  information  aforesaid,  and  it 
is  read  unto  him,  &a;  which  being  read  and  heard,  and  by  him 
the  said  Richard  fully  understood,  the  said  Richard  complaincth, 
that  he  by  colour  of  the  premises  in  the  information  aforesaid, 
aboTe  specified,  is  troubled  and  disquieted,  and  that  not  justly; 
because,  protesting  (e),   that  the  information   aforesaid,  and  Protetution. 
matter  in  the  same  contained,  is  not  sufficient  in  law,  and  to 
which  the  said  Richard  is  not  necessitated,  nor  by  the  law  of  the 
lind  bound  to  answer  in  any  manner ;  protesting  also  that  the 
wood  aforesaid,  in  the  information  aforesaid  abovementioned, 
doth  not  contain,  nor  at  the  aforesaid  time  of  the  trespass  and  in- 
trusion aforesaid  above  supposed  to  be  done,  did  contain  in  it 
3000  acnes,  in  manner  and  form,  as  by  tlie  information  afore- 
idd  above  is  supposed.    Yet  for  plea,  the  said  Richard,  as  to  ^^- 
tbe  fierce  and  arms,  or  whatsoever  is  against  the  peace  of  the  said  ^q^^  arms,  &c. 
lady  the  now  Queen,  as  also  the  whole  trespass,  contempt,  and  and  the  intm- 
iittrosion,  io  the  information  aforesaid  above  specified  supposed  !^^?'^!^?f^l?° 
to  be  done, besides  the  entry  and  mgress  into  tbe  wood  atoresaid  jist  Feb.  st 
cded  Altim  Wood,  otherwise  Alvmgton  Wood,  the  21st  day  £iiz.,not  g^iil- 
of  February,  m  the  32d  year  of  the  reign  of  the  lady  the  now  ^eVt^n."*"* 
Qaceo,  and  fi*om  the  same  day,  until  the  day  of  exhibiting  the 
iofiNiaation  aforesaid,  and  besides  the  perceiving  the  issues  and 

Efiti  thi&reof  by  that  time  coming  above  supposed,  the  said 
hard  saitb,  that  he  in  nothing  thereof  is  guilty  (f),  in  manner 
md  forpip  as  by  the  information  aforesaid  above  is  supposed ; 
and  upon  this  he  puts  himself  upon  the  country :  and  the  afore- 
iiid  attorney-general  of  the  said  lady  the  now  Queen,  who  for 
tbe  said  lady  tne  Queen  in  this  behafr  prosecutes,  likewise,  &c. ; 
therefore  let  an  inquisition  be  made  thereof,  &c.     And  as  to  the  And  as  to  the 
Mt^and  ingress  into  the  wood  aforesaid,  the  aforesaid  Qlst  day  b^fo,!^^'ihe^ 
of  Febmary,  in  the  S2d  year  aforesaid,  and  from  that  day,  intrusion,  one 
ontil  the  day  of  exhibiting  the  information  aforesaid,  and  the  ^°"^J.^^^ 
taking  of  tbe  issues  and  profits  thereof,  by  the  same  time  there-  wick,  widow, 
of  coming,  above  supposed  to  be  done,  the  said  Richard  saith,  seised  in  fee  of 
that  the  said  lady  the  now  Queen,  him  the  said  Richard  ought  JjJbSey^ 
aot  any  ways  to  impeach  or  trouble  for  the  8ame,  because  he  Whereof  the' 
ttidi,  that  long  before  the  aforesaid  time,  in  which  it  is  supposed  locus  imp^ 
One  entry,  intrusion,  and  ingress  aforesaid  to  be  done,  one  Anne  jh^^lit  to* 
Conntess  of  Warwick,  widow,  sometime  wife  of  Richard,  some-  Robert,  Earl 
time  Earl  of  Warwick,  was  seised  of  the  manor  of  Abbottesley,  oJJ-  *»«'«; 
othcrwiae  Abberley,  otherwise  Abbedeley,   with  the  appurte-  ^as' parcel,* 
ninces,  in  the  aforesaid  county  of  Worcester,  whereof  thp  afore- 
aid  wood  in  which,  &c.  ^  then  and  until  the  time  of  the  grant  [  *  27  b.  ] 
kfcafter  specified,  made  to  Robert  Earl  of  Leicester,  the  3a  dav 
of  Joly  intheSOth  year  of  Queen  Elizabeth,  hereafter  mentioned, 
and  from  the  time  whereof  the  memory  of  man  then  was  not  to 


(»)  Ante  p.  41 .  a.  (■).  (f)  Aate  p.  4f .  n.  (q). 

(t)  Aatc  p.  41.  B.  if). 
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levied  a  fine, 
of  the  said 
manor,  where- 
of,  &c.  Hilary 
Tenn,SdH.7. 
to  King  Henry 
the  Seventh  in 
tail  male,  the 
reversion  to 
herself  and 
her  heirs. 


The  conntess 
died  seised  of 
the  reversion 
infee. 


thecontrary,  was  parcel  (o),  in  her  demesne  as  of  fee;  and  so  there- 
of being  seised  (h),  levied  a  fine  in  the  court  of  the  lord^Henry 
late  King  of  England  the  7th,  at  Westminster,  in  the  county  of 
Middlesex,  from  the  day  of  St.  Hilary  in  15  days,  in  the  Sdyear 
of  his  reign,  before  Thomas  Brian,  Roger  Townsend,  and  John 
Haugh,  justices  (i),  and  other  the  said  late  King's  faithful  sub- 
jects then  there  present,  between  him  the  lord  the  King  plain- 
tiff (k),  and  the  aforesaid  Anne  sometime  countess,  sometime 
wife  of  the  aforesaid  Richard  Earl  of  Warwick,  by  the  name  of 
Anne  Countess  of  Warwick,  deforceant,  of  the  manor  aforesaid, 
with  the  appurtenances,  whereof,  &c.  amongst  other  things, 
&c. ;  whereof  a  plea  of  covenant  was  sued  between  them  in  the 
same  court,  that  is  to  say,  that  the  said  countess  granted  to  the 
said  lord  the  King,  the  manor  aforesaid,  with  the  appurtenances, 
whereof,  &c.  and  the  same  rendered  to  him  in  the  same  court, 
to  have  and  to  hold  to  the  said  lord  the  King,  and  the  heirs 
male  of  his  body  begotten ;  and  if  it  should  happen,  that  the  said 
lord  the  King  shouul  die  without  heir  male  of  his  body  b^^tten, 
then  after  the  decease  of  the  said  lord  the  King,  the  atoresaid 
manor,  with  the  appurtenances,  whereof,  &c.  should  wholly  re7 
vert  to  the  same  countess,  and  her  heirs  quieted  from  the  other 
heirs  of  the  aforesaid  lord  the  King,  as  by  tlie  record  of  the  afore- 
said  fine  in  the  court  of  the  said  lady  the  now  Queen,  of  the 
Bench  at  Westminster  aforesaid  remaining,  more  fully  appear- 
eth  (l).  By  virtue  of  which  fine  (m),  the  aforesaid  late  King 
Henry  the  7th  was  seised  of  the  manor  aforesaid,  with  the  ^>- 
purtenances,  whereof,  8cc.  in  his  demesne  as  of  fee-tail,  that  is  to 
say,  to  him  and  the  heirs  male  of  his  body  issuing  (n),  the  re- 
version thereof  to  the  aforesaid  countess,  sometime  wife  of  the 
aforesaid  Richard  Earl  of  Warwick,  and  the  heirs  of  the  said 
countess  expectant  And  the  said  late  King  so  thereof  being 
seised,  and  the  reversion  thereof  to  the  said  countess  in  form 


(g)  For  the  difference  between  things  appen- 
dant or  apportenant,  and  that  which  is  part  or 
parcel  of  a  thing,  see  Doderidge's  Treat,  on 
Adv.  Sa.    1  Inst.  1  Jl  b.  (6).  i.  X06.  (16).  (Ed.) 

(h)  In  pleading  a  fine,  it  is  not,  in  general, 
necessary  to  allege  a  seisin  in  fee,  or  of  any 
other  esute.  Com.  Dig.  Fine  H.  2. 1  Leon.  155. 
t  Sannd^  175  (l);  nor,  if  it  be  alleged,  U  it 
traversable,  Lut.  1621.  Say.  85 ;  but  in  plead- 
ing a  fine  tur  cotnuonce  de  droit  tantvMf  it  ought 
to  be  alleged;  see  Lut.  I69t.  Com.  Dig.  Fine, 
H.2.    (En.)  ' 

(i}  It  seems  advisable  to  state  the  names  of 
an  the  judges  before  whom  the  fine  was  levied, 
see  Com.  Dig.  Fine,  H.  t.  Bro.  Fines,  1«5. 
Plowd.  353.  Co.  Ent.  171  a.  182  a.  Clift.  305. 
2  Lutw.  1016.  2  Saund.  175.  (2);  and  it  is 
necessary  to  shew  in  what  term  and  what  pUce, 
as  at  Westminster ;  for  the  party  may  plead  no 
such  record  or  fine,  Bro.  Pleadings,  167.  And  it 
is  a  fine  of  the  term  in  which  the  writ  of  cove- 
nant was  returnable;  for  the  agreement  in  court 
makes  the  fine  complete.  Lloyd  v.  Lord  Say  and 
tSele,  1  Salk.  S4i.  It  is  not,  however,  neces- 
sary to  allege  that  the  fine  was  levied  in  the 
Common  Bench,for  coram  juitkmrHi  domuU  r». 
/If  tjimd  w  u  tufuA  and  well    Ptowd.  i3l  b. 


Com.  Dig.  Fme,  H.  2.  2  Sannd.  175  (2).  As 
to  the  nature  and  operation  of  fines,  see  1  Init. 
121  a.  (1).  u.  606.  (1).  2  Bl.  Com.  348.  357.  1 
Saund.  379.  (l).    (Ed.) 

(k)  The  King  may  take  by  fine,  though  he 
cannot  be  a  conusor  ;  nor  can  he  suffer  a  com- 
mon recovery,  for  the  King  cannot  be  seed. 
Pigot,74.  5  Cru.  Dig.  2nd  edit.  420.  Watk. 
Conv.  254.  But  when  the  Kuig  is  conntee  in  a 
fme,  be  may  render  the  lands,  and  thus  indi- 
rectly levy  a  fine,  post,  7  Co.  32.  Cro.  Car,96» 
97.  5  Cm.  Di|.  131.  1  Prest  Conv.  257.  As 
to  the  restrictions  imposed  by  statote  law  on 
the  alienation  of  crown  lands,  see  post,  41  a. 
n.    1  Inst  ii.  605  (a).    (Ed.) 

(l)  a  reference  to  the  record  of  the  fine  may 
be  omitted,  WUUnn  v.  Berkley,  Plowd.  224. 
ZoifcA  and  Ban^tld't  case,  1  Leon.  77.  So,  in 
pleading  a  fine  with  proclamations,  a  reference 
to  the  proclamations  is  unnecessary,  1  Leon.  77. 
2  Sannd.  176.  (2)..  (Eo.) 

(m)  As  to  this  statement,  see  2  Rich.  C.  P. 
352.    (Ed.) 

(n)  As  to  pleading  seisin  in  tail,  see  1 
Sannd.  225  b.  (8).  2  Hicfa.  C.  P.  350.  2  Chit. 
Plead.  244.  1  init  26  a*  (l).  i.  542.  (40).  liL 
365.  (3).    (Ed.) 
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tforesaid  expectant,  the  said  countess  afterwards,  and  before  the 
time  aforesaid,  in  which,  &€.  at  Abbottesley,  otherwise  Abberley, 
in  die  aforesaid  county  of  Worcester,  died  so,  as  before  is  said,       ^ 
ef  die  reversion  aforesaid  seised ;  after  whose  death  the  reversion  ^^^^J^**  «. 
aforesaid  (o),  with  the  appurtenances,  descended  to  one  Edward  ^imiy  Earl  of 
Eiil  of  Warwick,  as  cousin  and  heir  of  the  said  countess,  that  is  w.  ber  cousin 
to  tav,  son  and  heir  of  Isabel,  daughter  of  the  said  countess  (p) ;  ^^  ^^^*  ^^'* 
W  wmch  the  said  earl  was  seised  of  the  reversion  of  the  manor 
twresaid,  with  the  appurtenances,  whereof  &c.  as  of  fee  and 
right;  and  the  said  Edward,  Earl  of  Warwick,  so  thereof  being  ^ho  was  at- 
losed,  by  an  act  of  parliament  («)  of  the  said  late  King,  holden  ^ouhyllt'^t' 
ft  Westminster,  aforesaid  the  ^5th  day  of  January,  in  the  29th  year  parliament, 
of  his  reign,  amongst  other  things,  it  was  enacted  by  him  the  said  |^^^  ^^'  ^^ 
hte  Kin^  by  the  assent  of  the  lords  spiritual  and  temporal,  7  co?6b.  s 
md  the  commons  in  the  said  parliament  assembled,  and  by  the  Inst.  5.  Ba- 
aathoriQr  of  the  same.  That  whereas  Peter  Warbeck,  with  others  i^^llJ^^^'  ^ 
of  the  iuoresaid  late    King's   rebellious   enemies  and  traitors, 
Hn  a  great  moltitade  and  number  to  him  associated,  entered,  and  [  *  28  a.  1 
•rrived  in  this  kingdom,  in  a  certain  place  called  Whitesonbay, 
m  die  parish  of  St.  Bercie  in  the  countv  of  Cornwall,  the  7th 
dajT  of  September,  in  the  ISth  year  of  the  reign  of  the  said  late 
Kmff ;  and  levied  war  against  the  aforesaid  late  King,  notwith« 
tfuafaig  the  aforesaid  Peter,  in  his  journey,  and  issue  to  the 
add  fidse  and  malicious  purpose,  was  overthrown,  and  was  taken. 
Hid  hj  the  same  late  King  committed  to  the  prison  of  the  Tower 
of  London,  where^  and  in  which  place,  the  aforesaid  Ekiward 
Earl  of  Warwick,  confederated  wim  the  aforesaid  Peter,  ima- 
ginii^  and  intending  falsely  and  traitorously  the  death  and 
destruction  of  the  said  late  King,  and  the  overthrowing  of  this 
kingdom  of  England,  and  intending  to  make  the  aforesaid  Peter 
king  of  the  same  kingdom,  by  divers  devices  amongst  them  con* 
cdved  and  inspired,  endeavoured  with  divers  his  adherents, 
qieedilv  by  divers  &lse  messages  and  notes,  to  set  him  at  liberty 
«id  at  large,  to  the  intent  to  execute  his  false  and  traitorous  pur- 
pose, to  aid  and  assist  him  to  his  utmost  endeavour;  for  which  the 
ibresaid  Eldward  Earl  of  Warwick,  by  due  course  of  law  of  the 

(o)  As  to  pleading  a  reversion  in  general,  see  Dig.  Pleader,  2  E.  if.  Vin.  Abr.  Descent,  «. 
1  Sand.  tS4.  (S),  (4).  (Ed.)  14,  15.  t  Saiind.  45  a.  305(13).  2  Lutw.  117S. 
(p)  Utttthis  is  the  proper  form  of  pleadinga  5  East,  272.  1  Salk.  355.  1  Inst  11  b.  ii.  164— 
drseeaC  fnna  a  grandfather,  or  grandmother,  166.  1  Stra.  230.  2  Chit.  Plead.  254. ;  a  descent 
see  12  Mod.  6l9.  So,  in  pleading  title  as  heir  in  tail,  1  Saond.  255.  Post  4  Ck>.  101  a. ;  as  co- 
la M  QBcle,  it  is  necessary  to  shew  how  the  heirs,  1  Saund.  255.  2  Chit.  Plead.  252,  3.  3 
lUntiff  is  heir,  and  make  the  father  a  roedlom.  Bos.  and  P.  453 ;  to  the  Kinc,  infra,  p.  73.  4 
(tSaiBd.  45  a.  5  East,  272.  1  Salk.  355.  3  Bos.  Mod.  355 ;  and  in  a  copyhold  estate,  post  4 
mi  P.  455.x  vis.  that  the  inheritance  descended  Co.  22  b.  Vin.  Abr.  Copyhold,  u.  b.  (Ed.) 
la  him  nl  MBSflnraiiiM  d  iikevrci/t,  tIx.  son  of  sach 

■■'^e,  who  is  brother  and  heir  to  the  nncle,  12  (q)  As  to  pleading  acts  of  parliament,  see 
.619.  But  tiUe  may  be  made  by  one  bro-  HoUtauFt  cme^  post  4  (}o.  76.  and  the  notes 
r,  or  kbrepresentatiTeSjf*  or  fAnw^A  another  there,  1  Inst.  i.  25(16).  Boll.  N.  P.  224.  Bac, 
r,  wKkoat  naming  their  common  father,  Abr.  Statute,  L.  1  Saund.  9  b.  (1).  193.  As  to 
e  a  desoeat  between  brothers  is  immedi-  bills  of  attainder,  2  Wooddes.  621.  648.  4  Inst. 
aiB,  post  2  Co.  27  b.;  and  the  son  of  one  bro-  36.  Post.  41. 111.379.  Case  qf  Sir  John  Femrick, 
Iker  may  claim  as  cousin  and  heir  to  the  son  of  5  Hargr.  Stat.  Tr.  38 — 138. ;  and  see  3  KeeT. 
the  •dm'  brother^  without  naming  the  grand-  Hist.  379.  iv.  129,  130.  where  it  is  said,  that 
teher:  tl»a,aa  son  of  Francis,  who  was  the  bro-  the  distinction  between  private  and  public 
iher  m  Johiiy  who  was  the  father  of  Matthew,  acts  was  6rst  made  in  the  reign  of  Richard  3. 
t9L  CmKL  tt6.  Vin.  Abr.  Heir  (l  1).  pi.  18,  who  applied  this  new  invention  to  the  purpose 
te.  5  Eutf  279.  Ai  to  pleading  title  by  de*  of  destroying  his  enemies  by  parliameatary  al- 
ia geaeiali  tec  S  BL  Cool  200. 240.  Com.  laiiidtn   (Ed.) 
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whereby  it 
was  enacted, 
that  he  should 
forfeit  to  the 
Kingan^  his 
heirs  aUhU 
Umds,  See, 
which  he  had 
the  Sd  of  A  a- 
gusty  14 IL  7. 


[  *  28  b.  ] 


By  force 
whereof  King 
H.7.  was  seised 
of  the  said  re- 
version in  fee 
in  right  of  his 
crown. 
King  H.  7. 
died  seised  of 
the  reversion 
In  fee  and  es- 
Ute  tail, 


said  late  King,  out  of  his  own  confession  was  convicted,  and 
attainted  of  high  treason,  as  his  deserts  in  that  behalf  required: 
that  the  said  earl,  for  his  offences  aforesaid,  by  authority  o£ 
parliament  aforesaid,  should  be  convicted,  adjudged,  and  at- 
tainted of  bi^  treason ;  and  that  he  should  forfeit  to  the  afore* . 
said  late  King  and  his  heirs,  all  his  honours,  castles,  manors, 
lordships,  hundreds,  franchises,  liberties,  privileges,  advow- 
sons,  nominations,  presentations,  fees,  tenements,  rents,  serw 
vices,  reversions,  remainders,  portions,  annuities,  pensioDS^ 
rights,  possessions,  hereditaments,  goods,  chatt^  and  debts, 
whereof  the  said  earl,  or  any  other  to  his  use,  was  seised  or 
possessed  on  the  day  of  the  treason  either  committed  or  done^ 
or  at  any  time  after,  within  the  kingdom  of  England,  Irdandy 
Wales,  Calice,  or  the  counties  or  marches  thereof,  in  fee*sim-» 
pie,  fee-tail,  for  term  of  life  or  lives,  or  in  which  Uie  said  ^arl 
then,  or  at  any  time  after,  had  lawful  cause  of  entry,  widua 
England,  Ireland,  Wales,  Calice,  or  the  marches  of  them* 
And  furdier  that  the  aforesaid  Eklward  Earl  of  Warwick  should 
forfeit  to  the  said  late  King,  and  bis  heirs,  all  honours,  castles^ 
manors,  lordships,  hundreds,  franchises,  liberties,  privilc^gesy 
advowsons,  nominations,  presentations,  feea,  lands,  tenementSf 
rents,  services,  reversions,  remainders,  portions,  aonuitiei^ 
pensions,  rights,  possessions,  hereditamente,  goods,  chattdsf 
and  debts  whereof  the  said  earl,  or  any  other  person  to  his  use^ 
was  seised  or  possessed  the  2d  day  of  August  in  the  14th 
year  of  the  reign  of  the  aforesaid  late  King,  or  at  any  time 
then  after,  as  by  the  said  act,  amongst  other  things,  more 
ftiUy  appeareth.  And  the  said  Richard  saith,  that  the  afore* 
said  Edward,  *  Earl  of  Warwick,  cousin  and  heir  of  the  said 
Anne,  Countess  of  Warwick,  in  the  fine  aforesaid  named,  and 
the  aforesaid  Edward,  Earl  of  Warwick,  in  form  aforesaid  at- 
tainted, and  in  the  act  aforesaid  named,  are  one  and  the  same 
person,  and  not  other  or  divers.  By  colour  of  which  convio- 
tion  and  attainder,  and  bv  force  of  the  aforesaid  act  of  parlia- 
ment, the  aforesaid  late  King  Henry  the  7th  was  seised  of  the 
reversion  of  the  manor  aforesaid,  with  the  appurtenances,  where- 
of, &c.  as  of  fee  and  right  (r),  in  right  of  his  crown  of  Eng- 
land (s) ;  and  so  thereof  being  seised,  and  of  the  manor  afore- 
said, with  the  appurtenances,  in  his  demesne  as  of  fee-tail  (t), 
in  form  aforesaid  being  seised,  the  said  late  lord  the  King  after- 
wards and  before  the  aforesaid  time  in  which,  &c.  at  Westmin- 
ster aforesaid  died,  of  the  manor  aforesaid,  witli  the  appurte- 


(r)  In  pleading  seisin  hi  fee  of  a  reversion,  if 
the  reversion  depends  on  an  estate  of  freehold, 
the  words  tn  his  demetne  should  he  omitted,  see 
Plowd.  191  a.  1  Inst.  17  b.  iii.  365,  6.  and  the 
notes  ib.  Com.  Dig.  Pleader,  C.  35.  Doc.  Plac. 
287. ;  but  in  the  -aise  of  a  reversion  after  an  es- 
tate for  years,  pleading  either  seisin  in  demesne 
as  of  fee,  or  seisin  as  of  fee,  wiU  be  proper,  2 
Chit.  Plead.  250  (0.    (Ed.) 

(s)  In  pleading  seisin  in  the  King,  it  mast  be 
Ao^naqmojure  the  King  is  seised,  whether  in 
right  of  his  crown,  dnchy  of  Lancaster,  &c. ; 
for  he  may  be  seised  in  either  of  these  capa- 
cities, and  the  mode  of  granting  bv  the  Kmg 
;  according  to  the  right  in  which  he  is 


seised ;  the  possessions  of  the  crown  being  only 
grantable  under  the  great  seal,  and  those  of 
the  dnehy  of  Lancaster  under  the  seal  of  the 
dnchy  or  county  pahitine,  I  Sannd.  187  (1). 
2  Bl.  Com.  105,  6.  4  Mod.  355.  Heath's  Max. 
146.  2  Chit.  Plead.  243.  Aad  astiie  King  may 
be  seised  of  a  less  estate  than  a  fee-simple,  it  is 
necessary  to  show  of  what  estate  the  King  is 
seised.  See  1  Sannd.  187  (i).  Newman  ▼•  Mmrckf 
Lnt  14. 121.  Dyer,  85  b.    (Ed.) 

(t)  That  an  estate  taU  is  not  mejiged  by  union 
with  the  reversian  in  the  same  person,  see 
post  2  Co.  61  a.  and  the  note  tben.  Plowd. 
296. 1  Inst.  1 549  (p).  it  556  (s).  3  PreaU  Coav. 
945.    (Ed.) 
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nances,  whereof  &c.  and  of  the  reversion  aforesaid,  in  form 

aforesaid,  seised ;  after  whose  death  the  manor  aforesaid,  with  the  "^^i^^  ^e- 

sppurteaaiices,  whereof,  &c.  and  the  reversion  aforesaid,  de-  KfnffH.s^ 

sceoded  to  the  lord  Henry  late  King  of  England  the  sdi,  as 

soo  and  heir  of  the  aforesaid  late  King  Henry  the  7th  (u);  by 

which  the  said  late  King  H^iry  the  8th  was  seised  of  the  ma« 

nor  aforesaidf  with  the  appurtenances,  whei*eof,  &c.  in  his  de- 

nesoe  as  of  fee- tail,  that  is  to  say,  to  him  and  the  heirs  male 

of  his  body  issuing^  and  of  the  reversion  of  the  said  manor,  with 

tbt  appurtenances,  as  of  fee  and  right.    And  the  said  late  Kii^  Bj  inquisition 

Henry  the  8th  so  being  .thereof  seised,  by  a  certain  inquisi-  Ju^lJ  ^^'l^ 

tion  (w),    taken  at  the  castle  of  Worcester,  in  the  aforesaid  ofieii,5ikjuiy^ 

coanty  of  Worcester,  the  5th  day  of  July  in  the  £3d  ^ear  of  the  23  H.  a. 

Zof  the  aforesaid  late  King  Henry  the  8th,  before  Roger 
ter,  Esq.  then  escheator  of  the  said  late  King  in  the  same 
OMnty,  by  virtue  of  his  office,  by  the  oaths  of  Richard  Frier, 
Genu  Richard  Sheltoo,  Gent.  W  iliiam  Andrewes,  Gent.  Ri- 
diardDedicky.Gent.  Richard  Hill  of  Leigh,  Edward  Enolt, 
Hcuy  Dison,  Roger  Ibud,  Henry  Woodward,  John  Porter 
«f  Clajnes,  John  firodford,  Walter  Solly,  Roger  Aldem  of 
Martlc^r*  and  Richard  Walter,  taken,  it  was  found,  amongst 
scber  things^  that  the  aforesaid  Anne,  Countess  of  Warwick, 
iithe  fine  aforesaid  named,  was  seised  of  the  manor  aforesaid, 
with  the  appurtenances,  whereof,  8lc  in  her  demesne  as  of  fee; 
sad  that  she  being  thereof  so  seised,  the  fine  aforesaid  in  form  it  was  found 
sforesaid  was  levied ;  by  which  Xbe  aforesaid  King  Henry  liie  that  the  said 
7th  was  seised  of  the  manor  aforesaid,  with  the  appurtenances,  lev^ed^tbe  said 
vhereo^  &c*  in  his  demesne  as  of  fee-taii,  that  is  to  say,  to  fine, 
him  and  the  heirs  male  of  his  body  issuing;  and  that  the  said  and  died  seised 
coontess  was  seised  of  the  reversion  of  the  said  manor  as  of  &e  ^f^^^  'if'^h'd 
and  right,  and  that  the  said  countess  of  the  said  reversion  being  scended  to  the 


so  seised,  of  such  her  estate  thereof  died  seised ;  and  that  after  said  Edward, 

the  death  of  the  said  countess,  the  said  reversion  descended  to  ^^lofw. 
the  abovesaid  Edward,  late  Earl  of  Warwick,  as  cousin  and 
heir  of  the  said  countess,  that  is  to  say,  son  and  heir  of  Isabel, 
daughter  and  heir  of  the  said  countess ;  by  which  the  said  Ed- 

iranJ,  Lite  Earl  of  Warwick,  *  was  seised  of  the  reversion  of  the  [  *  29  a.  ] 
manor  aforesiud,  with  the  appurtenances,  as  of  fee  and  right ; 

and  that  the  said  late  earl  being  thereof  so  seised,  that  the  who  being 

aforesaid  act  in  the  aforesaid  parliaroent  of  the  aforesaid  late  ^^[^y^J^i^ 

King  Henry  the  7th  in  the  aforesaid  19th  year  of  his  reign,  act  attainted  ^ 

was  made  in  manner  and  form  aforesaid,  and  that  by  colour  ^Kf*?^^P^ 
of  the  same  act,  the  said  late  King  Henry  the  7th  was  sebed  of  h.  r.  im  ^ 

the  manor  aforesaid,  with  the  appurtenances,  as  of  fee  and  right;  seised  of  the 
and  that  the  said  late  King  Henry  the  7th  being  so  thereof  reversion  in 

sdsed,  and  of  the  manor  aforesaid,   with  the  appnrtenances,  ^' 
whereof^  Sec.  in  form  aforesaid  being  seised,  of  such  his  estate 

thereof  died  seised;  after  whose  death  the  manor-aforesaid,  with  and  the  said 
the  upurtenances,  whereof,  &c.  and  the  reversion  aforesaid  de-  estate  tail  and 

scended  to  the  aforesaid  Henry  the  8th  late  King  of  England,  ^clnd^d  to^"^ 

as  soo  and  beir  ci  the  aforesaid  lord  King  Henry  the  7tn ;  by  King  H.  s. 

— ^— — ~— ^  II  I  ■  III  ■  '  ■  ■!    I         I        I        ■■■  ■     -I      I       l»l     ■■» 

(p)  Antit,  p.  71.  n.  (p).  (w)  See  post  4S  a.  n. 
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King  H.  8. 
seised  of  the 
manor  ia  tail 
and  of  the  re- 
renioD  in  fee, 
by  letters  pa* 
tent  Sd  Not. 
53  H.  S.y 


which  the  said  late  King  Henry  the  8th  was  seised  of  the  manor 
aforesaid,  with  the  appurtenances,  whereof,  &c.  in  his  demesne 
as  of  fee-tail,  that  is  to  say,  to  him  and  the  heirs  male  of  his 
body,  lawfully  issuing,  the  reversion  thereof  to  him  and  his 
heirs  in  form  aforesaid  expectant,  as  by  the  inquisition  afore- 
said in  the  Court  of  Chancery  of  the  said  lady  the  Queen  at 
Westminster  aforesaid  in  due  manner  returned,  and  there  re- 
maining on  record  more  fully  appeareth.  And  the  'said  Richard 
iurther  saith,  that  the  aforesaid  late  King  Henry  the  8th,  so 
of  the  manor  aforesaid,  with  the  appurtenances,  whereof  &c. 
and  of  the  aversion  thereof  in  form  aforesaid  being  seised^  the 
said  late  King  Henry  the  8th  the  Sd  day  of  November,  in  the 
3dd  year  of  his  reign,  at  Westminster  aforesaid,  by  his  letters 

Sitent  under  his  great  seal  of  England  sealed  (x),  which  the  said 
ichard  here  in  court  brings  (y),  bearing  date  at  Westminster 
aforesaid,  the  same  day  and  year,  reciting.  That  whereas  the 
said  late  King  Henry  the  8th,  the  SOth  dav  of  October,  in  thef 
19th  year  of  his  reign,  by  his  letters  pat^t,  had  given  and 
granted  unto  Walter  Walshe,  by  the  name  of  Walter  Walshe^ 
one  of  the  grooms  of  his  privy-chamber,  his  manor  of  Grrafton 
Flevere,  ^by  the  name  of  the  manor  of  Grafton  Fleeford,  with 
its  appurtenances,  in  the  coun^  of  Worcester,  and  the  advowson 
of  the  church  of  Grafton  Fleeford  aforesaid,  as  also  all  and  sin- 
gular his  messuages,  lands  and  tenements  whatsoever,  in  Gra& 
ton  Fleeford  in  the  coimty  aforesaid,  together  with  the  knigfatsT 
fees,, wards,  marriages,  reliefs,  rents  and  services  whatsoever, 
to  the  manor  and  other  the  premises,  and  to  every  part  thereof 
any  wise  soever  belonging  or  appertaining ;  to  have  and  to  hold 
the  said  manor,  and  oUier  the  premises,  with  all  and  singular 
their  members  and  appurtenances  whatsoever,  to  the  above  said 
Walter,  for  the  term  of  his  life^  as  in  the  said  letters  patent 
more  fully  it  was  contained.  And  whereas  also  the  sdd  late 
King  Henry  the  8tb,  the  6th  day  of  December,  in  the  21st 
year  of  his  reign,  by  other  his  letters  patent,  had  given  and 
granted  to  the  aforesaid  Walter  Walshe,  and  to  one  Elizabeth 

(x)  In  pleading  a  grant  by  letters  patent,  it 
nrast  be  shown  under  wliat  seaL  1  Vent.  SSS. 
Com.  Dig.  Patent  (o).    (Ed.) 

(t)  Forroeriy  when  a  person  pleaded  letters 
patent  to  himself  or  another  to  whom  he  was 
prlyy^or  nnderwhoro  he  justified,  profertof  the 
letters  patent  under  seal  was  necessary,  i>r. 
LeufiOift  cose,  post  94  b.  Mo. 849.  Dyer,  S9b. 
1  Inst  ii6  b.  iiL  STl,  Sc  n.  (i).  ib. ;  but  by  the 
3  and  4  Edw.  6.  c.  4.  explained  by  stat  ISElis. 
c.  6,j  all  patentees  and  every  other  person  hav* 
ing  from  them  any  estate  or  mterest  in  any  lands. 
hereditament8,or  otherthingwbatsoever,grantea 
by  letters  patent,  since  the  4th  February,  t7  H. 
8.,  may  convey  to  themselves  title  tosudi  lands, 
hereditaments,  or  other  thing,  in  any  pleading 
whatsoever,  by  showing  forth  an  exemplifieaiiimj 
or  cmiiM  under  the  great  seal,  of  the  inrolment 
of  the  letters  patent,  or  of  so  much  thereof  as 
may  serve  for  such  title,  the  letters  patent  then 
being  in  force,  as  fully  as  if  the  letters  patent 
themselves  were  pleaded  and  showed  forth,  1 
8tiuid«  189.  (f  )•   So  profert  of  exsmplificatious 


under  the  seal  of  the  court  of  a  county.  ^•M»«H.«r, 
or  of  courts  established  by  act  of  parliament,  Is 
sufficient,  bv  stat  f7  Eliz.  c.  9.;  but  exempli- 
fications under  the  seal  of  inferior  courts  are  not 
evidence  of  themselves,  Mci§e$  v.  Tl«rfitoa,  8 
T.  R.  SOS. ;  though  it  is  otherwise  as  to  exeai- 
plifications  under  the  seal  of  the  City  of  Londoa 
IWoodmauY,  Mtt$em,  1  Esp.  Rep.  53.),  or  of  the 
Prerogative  Court  of  Canterbury  (Kemftmi  v* 
Crof8,Ca.  temp.  Hardw.  100.)»  or  under  the  seal 
of  a  notary  toaprotest  in  aforeign  countrv»^nsa^ 
Roll.  Rep.  346.  WhUehonu  v.  PorttmaMik  Mayerv 
10  Mod.  66.  BnU^  N.  P.  196.  228.  1  Inst.  iiL 
37S,  3.  (k).  That  oyer  is  not  grantable  of  let- 
ters patent,  though  pleaded  with  a  profert,  Rex 
v.  Amery^  1  T.  R.  149.  1  Saund.  9.  b.  (l);  and 
the  omission  of  a  profert  when  necessary  can 
only  be  taken  advantage  of  by  special  demurrer, 
Stat  4  and  5  Ann.  c.  16.  Ante  p.  S3,  n.  (vl); 
Com.  Dig.  Pleader,  A.  17.  1  Inst.  iU.  370(a>. 
As  to  pleading  leases  and  other  grants  firom  the 
King,  see  infra  Com.  Dig.  Patent  H.  1  Saund; 
189.  S  Bl.  Conu  346.  1  lost  iL  605.  (a).  1 66. 
(B).    (Eo.) 
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then  his  wife,  by  the  names  of  Walter  Walshe,  one  of  the  grooms 
<if  his  privy-chamber,   and  Elizabeth   his  wife,  the  manor  of 
Charleton  in  the  county  of  Somerset,  by  the  name  of  his  manor 
of  Charleton  in  the  county  of  Somerset,  *  with  all  and  singular  [  *29  b.  ] 
its  members  and  appurtenances  whatsoever,    by  whatsoever 
right  or  title  the  same  manor  in  the  hands  of  die  said  late  King 
then  werei  to  have  and  to  hold  the  said  manor,  with  the  appur- 
tenances, to  the  said  Walter  and  Elizabeth,  and  their  assigns, 
far  the  term  of  the  lives  of  the  said  Walter  and  Elizabeth,  and 
the  longer  liver  of  them  (z),  as  in  the  said  letters  patent  it  was 
more  fiuly  contained.     The  aforesaid  late  King  Henry  the  8th,  in  coosidera- 
dien  in  consideration,  of  the  true  and  laudable  service  to  the  said  p^^lL!T^^ 
lord  the  King  by  the  aforesaid  Walter  Walshe,  before  that  time  «nd  themr- 
done^  and  firom  thence  after  to  be  done ;  and  for  that  the  said  render  of  let- 
Walter,  the  aforesaid  other  letters  patent  to  him  of  the  afore-  ^^^^^^ 
mid  manor  of  Grafton  Fleeford,  alias  Fleuard,  and  the  same  O.  F.andC. 
WalteTt  and  the  aforesaid  Elizabeth,  the  aforesaid  other  letters  granted  ex  ^pe^ 
patent  to  them  of  the  aforesaid  manor  of  Charleton,  with  all  tov^u^^^' 
dbcir  members  and  appurtenances,  in  form  aforesaid  made,  to  Walshe,  and 
die  said  late  Kinff  Henry  the  8th  in  his  Chancery  had  restored  ^}^^^'  '^ 
ttieie  to  be  cancelled,  to  the  intent  that  the  said  late  King  Henry  nors  of  o!^ 
die  afiMressud  manor  of  Grafton  Fleuard,  with  the  appurtenances,  and  Abbottes- 
andthe  said  advowson  of  the  church  of  Grafton  Fleuard,  and  ^^» 
all  and  singular  messuages,  lands,  and  tenements  of  the  said 
lord  the  King  in  Grrafton  Fleuard,  as  also  the  aforesaid  manor 
of  Abbottesly,  in  the  aforesaid  coun^  of  Worcester,  with  their 
appnrteoaoces  whatsoever,  and  the  advowson  of  the  church  of 
Abbottesly,  in  the  coun^  aforesaid,  and  all  lands  and  tenements 
of  the  said  lord  the  Kinff  whatsoever,  with  the  appurtenances  in 
Abbottesly,  otherwise  Abberley,  by  other  letters  patent  of  the 
said  late  King  to  the  said  Walter  and  Elizabeth  he  would  be 
pleased  to  grant ;  which  said  former  letters  patent,  in  the  Court. 
of  Chancery  aforesaid,  at  Westminster  aforesaid,  to  the  same 
intent  at  the  time  of  the  making  of  the  aforesaid  letters  patent 
here  in  court,  were  delivered  up  and  pancelled ;  of  the  spe- 
cial grace  of  the  said  King,  and  of  his  certain  knowledge 
and  mere  motion  (a  1),   by  the  same   letters  patent  here  m  kabeuAmto 
court  shewed  forth,  gave  and  granted  unto  the  said  Walter  ^^^^^^1 
Wabhe^  and  Elizabeth  his  wife,  the  aforesaid  manors  of  Graf-  his  wife,  and 
ton  Fleuard,  and  Abbottesly,  otherwise  Abberley,  with  all  and  to  tfaebein 
■ngnlar  their  members  and  appurtenances,  as  also  all  and  sin-  ^jt  of  ^ 
pbr  lands,  tenenfents,"  reversions,  services,  knights'  fees,  liber«  hoitand. 
fiancfaises,  court  leets,  views  of  frank-pledge,  parks,  war- 
ifi,  estrays,  and  other  commodities  and  privU^^es  what- 
within  the  aforesaid  manors,  or  any  of  them  being,  or 
iBtD  the  said  manors,  or  any  of  them  in  any  manner  belonging 
ar  appertaining^  to  have  and  to  hold  the  manors  aforesaid,  and 
every  of  them,  and  all  the  premises  so  as  before  is  said,  by  the 
mid  lettCTS  patent  here  in  court  shewed  forth,  granted  the  same 
and  every  part  thereof,  with  their  members  and  appurtenances 
vha^oever,  to  the  said  Walter  Walshe  and  Elizabeth  his  wife, 


(t)  Scs llait.  191  a.  L 760 (IS).   (Ed.)  (Al)8sepoitiSb.B. 
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and  to  the  heirs  male  of  the  body  of  the  said  Walter  begot- 
ten (b  1),  as  by  the  said  letters  patent,  amongst  other  things, 
ThesaidW.W.  ™ore  fully  appeareth.  And  the  said  Richard  in  fact  saith,  that 
was  one  of  the  the  aforesaid  Walter,  long  before  the  making  of  the  aforesaid 
[  ^  30  a.  ]  letters  patent,  and  at  the  time  of  the  making  thereof,  *  and 
groorosof  the  jQjjg  after,  was  servant  of  the  said  late  King  Henry  the  8th, 
to  Ku^  h!  s!"^  and  one  of  the  grooms  of  the  privy-cfaamber  of  the  said  late 
and  bad  done  King,  and  many  good,  laborious,  and  laudable  services  to  the 
service;  gj^y  j^^g  King  Htnry  the  8th,  before  the  making  of  the  said 

and  he,  the  '  letters  patent,  and  afterwards,  did  and  performed  (c  1);  and  that 
said  letters  the  said  Walter,  the  aforesaid  other  letters  patent  of  the  afore- 
KLnor^fa'F  *^^^  ^^^  ^^  Grafton  Fleuard,  and  the  said  Walter  and  Eliza- 
and  he  and  bis  beth,  the  aforesaid  other  letters  patent  to  them  of  the  said  ma- 
wife  the  letters  nor  of  Cbarleton,  with  their  several  members  and  appurte- 
manor  of  cf  nances  in  form  aforesaid  made  by  the  said  late  King  Henry  the 
hnd  siiriendeiv  8tb,  befi>re  the  making  of  the  said  other  letters  patent  to  them 
^  in  form  aforesaid  made,  and  here  in  court  shewed  forth  in  his 

Chancery  aforesaid  at  Westminster  aforesaid,  had  surrendered 

and  procured  to  be  cancelled  (d  1),  as  in  the  said  letters  patent, 

here  in  court  shewed  forth,  it  is  aJleged  and  testified.   By  vir* 

tue  of  which  letters  patent,  here  in  court  shewed  forth,  the  said 

Walter  and  Elizabeth  were  seised  of  the  said  manor-of  Abbot- 

tesly,  with  the  appurtenances,    whereof,    &c.  amongst  other 

things,  that  is  to  say,  the  said  Walter,   in  his  demesne  as  of 

fee*iail,  that  is  to  say,  to  him  and  the  heirs  male  of  his  body 

issainff,  and  the  aforesaid  Elizabeth  in  her  demesne  as  of  free- 

Elizabethdied  liold  for  the  term  of  her  life;  and  the  said  Walter  and  £U- 

aud  w.  w.    '  zabedi  to  being  thereof  seised,  the  said  Elizabeth  afterwards, 

in  teU  o/tfie^**  and  before  the  time  in  which,  &c.  at  Abbottesly  aforesaid  died; 

manor  of  Ab-    ^^^  the  aforesaid  Walter  overlived  her,  and  held  himself  in  the 

hottesley,  by    aforesaid  manor  of  Abbottesley,  with  the  appurtenances,  whereof, 

survivorship,    g^^^  ^^^  ^^^^  thereof  sole  seised  in  his  demesne  as  of  fee-tail,  in 

By  act  of  par-  form  aforesaid,  by  right  of  survivor  (e  1).  And  the  said  Walter,  so 

liament  8th       thereof  being  seised,  Dy  an  act  of  parliament  of  the  same  late  King 

July,  28  H.  8.    Henry  the  8th,  made  at  a  parliament  holden  at  Westminster  afore- 

t 

(b  1)  In  what  cases  the  husband  takes  an  es-  Patent,  £.  9.    As  to  a  sorreoder  in  general,  and 

4ate  tail,  and  Uie  wife  for  iii« only, ore  coftvetto,  tlie  mode  of  pleading  it,  1  Inst.  ii.  551  (a),  t 

and  as  to  the  pleading  in  sndi  cases,  sec  1  Inst,  BL  Com.  396.  1  Sannd.  235.  c  (9).  276  a.  (1), 

!26  a.  i.  252.  and  n.  (40).  (l).  ib.  2  Chit.  Plead.  Ct).  Com.   Dig.  Sarrender  n.  6  East,  86.   t 

9U(m),    (Ed.)  Chit.  Plead.  «67.    (Ed.) 

(c  1)  Where  the  consideration  of  a  patent  Is  s 
€xecnted,astbatthegnintoe'shfl}releas«adebt,  (e  i)  Where  an  estate  u  limitad  to  the  hat- 
performance  ought  to  be  averred,  Plow.  455  a.  band  and  wife  joiotiv  dnring  the  coTorture^ 
Hob.  231.  Jones,  294. ;  or  If  tiie  consideration  be  their  interest  is  denominated  a  tenancy  by  entire- 
the  surmise  of  the  pAtentet,  as  if  Itia  King  pro  tios ;  and  f\rom  the  unity  of  their  persons'^  by  maiw 
eo  that  the  manor  is  esctieatcd  grants,  it  oaght  to  riage,  they  have  eadi  the  whole  estate  in  the  pre- 
bc  averred  that  the  manor  was  escheated|  21  mises  cntirelv,  as  one  person,  %nd  on  the  death 
Edw.  4. 4B,  49.  Com.  Dig.  Pleader,  C.  63.  Jones,  of  one  the  whole  belongs  to  the  other ;  and  nei- 
294. :  but  if  the  oonsideration  be  cxccated,  as  ther  of  them  alone  has  iMwer  to  alien  or  prejn- 
in  the  present  case,  where  the  Einff  grants  for  dice  tba  other's  right  See  Gr€imel€ff*$  wm^  post 
service  done,  performanceneedsnot  be  averred,  8  Co.  71  b.  Bcmtmoni's  case,  post  9  Co.  138. 
Plow.  455  a.  Hob.  t31.  And  where  an  aver-  Back  v.  Andrews^  »  Vem.  120.  Prec.  Ch.  1. 
ment  is  necessary,  it  is  soAcient  to  allege  tfio  Great  v.  King,  2  Bl.  Rep.  1211.  Dm  v.  PwrrwH^ 
consideration  to  be  performed,  as  in  tibja  case,  5  T.  R.  652.  1  Inst.  i.  740  (i.).  For  the  iDO<te 
that  the  surrender  was  made,  without  saying  of  pleading  a  sole  seisin  by  survivorship  In  case 
that  there  vras  a  lease.  Post  43  a.    (Ed.)    ^  of  a  joint  tenancy,  see  2  Chit.  Plead.  252,    As 

(u  1)  As  to  the  surrender  of  letters  patent,  to  alleging  sole  seisin  in  general,  2  Saiind.  10. 

see  St,  Savwur'8  cote,  post,  U)  Co.  67.  Com.  Dig.  (14>    (Ed.) 
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said,  the  8th  day  of  July,  in  the  28th  year  of  his  reign,  reciting  by 
the  said  act,  whereas  the  aforesaid  Anne,  Countess  of  Warwick, 
in  the  fine  aforesaid  above  named,  in  the  3d  year  of  the  reign  of 
the  late  King  Henry  the  7th,  by  fine  then  levied  before  the  jus- 
tices of  the  King  of  the  Common  Bench  at  Westminster,  had 
given  and  granted  unto  the  said  late  King  Henry  the  7th, 
amongst  other  things,  the  lordship  and  manor  of  Abbottesley, 
widi  the  appurtenances,  in  the  county  of  Worcester,  to  have  to 
the  said  King,  and  the  heirs  male  of  nis  body  issuing,  as  by  the 
same  fine  remaining  on  record,  amongst  otner  things,  it  more 
fully  appeared;  by  virtue  of  which  the  said  late  King  was  seised 
of  the  said  manor,  with  the  appurtenances,  in  his  demesne  as 
of  fee-tail ;  and  so  thereof  being  seised,  the  said  countess  died ; 
after  whose  death  the  i*ever8ion  of  the  said  manor,  with  the  ap-    ' 

Grtenances,  in  fee-simple  did  descend  and  come  to  Edward, 
e  Earl  of  Warwick ;  which  said  reversion  and  fee-simple  of 
the  said  manor,  amongst  other  castles,  honours,  manors,  lands, 
tenements,  and  hereditaments,  then  after  escheated,  and  came 
iBtD  the  band  and  possession  of  the  aforesaid  late  King  Henry 
the  7th  and  his  heirs,  by  the  attainder  of  high  treason  of  the 
said   Edward,  Earl  of  Warwick,  as  by  the  *  record  thereof  [  *  SO  b.  1 
nore  fiillv  did  appear.     And  thc  aforesaid  late  King  Henry  the 
7th,  ao  thereof  being  seised,  died ;  after  whose  deaui,  the  same 
castlea,  honours,  manors,  lands,  tenements,  and  hereditaments, 
and  odier  the  premises  in  the  fine  aforesaid  contained,  amongst 
odier  lands,  manors,  tenements,  and  hereditaments,  descended 
and  came  to  the  said  late  King  Henry  the  8tb,  as  son  and  heir 
of  the  aforesaid  late  King  Henry  the  7th,  by  due  course  of  in- 
heritance; by  virtue  whereof  the  said  late  King  Henry  the  Sth 
liad  been,  and  was  then  thereof  seised ;  and  because  the  afore* 
snd  castles,  manors,  lordships,   lands,    tenements,  and  other 
the  oremises  were  of  great  value,  and  had  many  great  and  am- 
|>le  liberties,  pre-eminences,  commodities  and  delights  to  the 
same  belonging;  therefore  then  and  there  it  was  enacted  by  the  it  was  enacted, 
authority  of  same  parliament.    That  the  aforesaid  late  King  '^**  ^''^f  aII* 
Henry  the   Sth,  his  heirs  and  successors  from  thence  after  hotteaieyOnUr 
should  have,  hold,  and  enjoy  for  ever,  all  and  singular  the  afore-  alia;  should  be 
said  castles,  manors,  lands,  tenements,  and  hereditsments,  with  KiiT^H^a'^iii 
the  appurtenances,  and  all  and  singular  thc  premises :  and  that  fee-simple ; 
the  said  castles,  manors,  lands,  tenements,  and  hereditaments, 
with  the  appurtenances,  and  all  and  singular  other  the  pre- 
nises,  by  authority  of  the  said  parliament  should  be  adjudged 
in  the  aforesaid  late  King  Henry  the  Sth,  his  heirs  and  suooes- 
sors  in  fee^mple  for  ever,  the  fine  aforesaid,  or  any  other  thing 
or  things  before  then  had,  made,  or  used,  or  to  be  allowed,  to  the  saving  the 
contrary  in  any  thing  notwithstanding,  as  by  the  same  act  more  "S^^  o^  all 
fidly  appearcth.     Saving  always  to  all  and  singular  person  and  cepTthe^^' 
pwsons,  bodies  politick  and  corporate,  their  heirs  and  succes-  said  late  Conn- 
ion^  and  to  the  heirs  and  successors  of  every  of  them,  other  ^^^.  ^'  *"(* 
than  the  aforesaid  late  Countess  of  Warwick,  and  her  heirs,  the  hein'of 
■id  the  heirs  of  Richard  late  Earl  of  Warwick,  father  of  the  said  Richard,  late 
Isle  coantess,  all  such  rights,  titles,  uses,  interests,  terms  of  ^rofthesai'd 
tears,  demisei  demises,  rents,  fees,  annuitiesi  oossessions,  re-  late  coonteM. 
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Tenions,  remainders)  distresses,  entries,  actions,  grants,  oflBceSf 
commons,  conditions,  liberties,  profits,  commodities,  and  suits, 
in  such  manner  and  form,  and  conditions,   as  they,  or  any  of 
them,  their  heirs  and  successors,  or  the  heirs  or  successors  of 
any  of  them  had,  could,  mi^ht,  or  ought  to  have  had,  if  the  act 
aforesaid  never  had  been  had  or  made,  any  thing  in  the  said  act 
of  parliament  to  the  contrary  notwithstanding,  as  by  the  said 
By  ^rtira         act,  amongst  other  things,  it  more  fully  appeareth.   By  virtue  of 
whereof  KioK    which  act  the  reversion  aforesaid  of  the  aforesaid  manor  of  Ab- 
of  thcrevei^  bottesley,  otherwise  Abberley,  and  the  manor  aforesaid  in  rever* 
tion  expectant  sion,  after  the  estate  and  interest  of  the  aforesaid  Walter  Walshe 
^^^tueof  and  Elizabeth  his  wife,  so  as  aforesaid  granted,  did  belong  to  the 
Elii.  Us  wife,    aforesaid  late  King  Henry  the  8th,  bis  heirs  and  successors  in 
ia  fee-simple,    fee-simple,  according  to  the  form  and  effect  of  the  act  aforesaid. 
[  *  31  a.  ]  *Bywhich  the  said  late  King  Henry  the  8th  was  seised  of  that  rever- 
sion as  of  fee  and  right;  and  the  said  late  King  so  being  thereof 
seised,  and  the  said  Walter  of  the  aforesaid  manor  of  Abbottes* 
ley,  with  the  appurtenances,  whereof,  8cc.  in  form  aforesaid,  be* 
'W^^iedMised    ^S  ^^^f  the.aforesaid  Walter  at  Abbotteslev,  aforesaid,  before 
'  the  aforesaid  time,  in  which,  &c.  died  of  such  his  estate  thereof 
and  the  seised.     After  whose  decease  the  said  manor,  with  the  appurte- 

■""^'^^         nances  whereof  &c  descended  to  one  Walter  Walshe  his  soDy 
sonWalt^       ^  son  and  heir  male  of  the  body  of  the  same  Walter  WsJshe  his 
Walshe  as  son  father  issuing:  by  which  the  said  Walter  Walshe  the  son,  after, 
SwITbod^*    and  before  the  tune  in  which,  ,&c.  entered  into  the  said  manor 
^'      of  Abbottesley,  whereof  8cc.and  was  thereof  seised  in  his  demesne 
88  of  fee-tail,  that  is  to  say,  to  him  and  the  heirs  male  of  his  body 
issuing  (f  1);  and  the  aforesaid  late  King  Henry  the  8th  was 
seised  of  the  reversion  thereof,  as  of  fee  and  right ;  and  so  ther^ 
of  being  seised,  the  said  late  King  afterwards,  and  before  die 
time  in  which,  &c.  at  Westminster  aforesaid,  died  of  such  his 
Ktoa  H.  8.       estate  thereof  seised.    Aft;er  whose  death,  the  reversion  of  the 
^Tf^enionL    ^^^^said  manor  of  Abbottesl^  with  the  appurtenances,  where- 
wMeh  de-         of,  &c.  descended  to  the  lord  £dward  late  King  of  England  the 
scended  to        5th,  as  SOU  and  heir  of  the  aforesaid  late  King  Henry  the  8th: 

M  b^^^d    by  ^b^^b  ^^^  ^^  ^^^  ^^S  £dward  the  6th  was  seised  of  the 
heir;  reversion  of  the  said  manor,  with  the  appurtenances,  as  of  fee 

and  riffht;  and  so  thereof  being  seised,  the  said  late  KLing  Edward 
the  6th  afterwards,  and  before  the  time  in  which,  &c.  at  West- 
minster aforesaid,  died  of  such  his  estate  thereof  seised,  without 
npon  whose  issue  of  his  body  issuing  (g1).  After  whose  death  the  reversion 
death  it  de-  of  the  aforesaid  manor  o^bbottesley,  with  the  appurtenances,  d»> 
Mary^^hif '  ^^^^^^  ^  ^^^  ^^7  Marv,  late  Queen  of  England,  as  sister  and 
sister  and  heir;  heir  ofthe  said  late  King  fxlward  the  6th  (ul):  by  which  the  said 


(pl)  As  to  pleading  a  descent  in  tail,  see  1  and  P.  453 ;  and  that  he  was  heir  .to  the  person 

Sannd.  t55.  S  Chit  Plead.  t54.  ante  p.  71.  n.  last  seised.    1  Inst  11  b.  it  164,5.  Vin.  Abr. 

(p).    (Ed.)  Heir,  L.  pl.  14, 15.   1  Stra.  230.  f  Chit  Plead. 

(o  1)  That  it  may  be  pleaded,  that  one  is  heir  s54.    As  to  pleading  a  descent  between  bio- 

to  A.  without  saying  either  that  A.  is  dead,  or  thers,  ante  p.  71.  n.  (p).    (Ed.) 
had  no  son,  see  Dal.  67.  f  Lntw.  Il7f .  S.  Saund. 

305  a.  (13);  but,  as  already  obserfed,  it  must  (hi)  With  respect  to  the  descent  of  the  crown 

be  shown  how  he  is  heir,  whether  as  son,  or  .and  its  possessions,  see  l  lost  15  b.  i.  64, 6S. 

daoghter,graDdson,coasin,&c.,antep.71.n.(p).  and  n.  (a),  ib ;  as  to  pleading  a  descent  to  the 

t.  Saond.  45.  1  Salk.  355. 5  East,  S7S.   3  Bos.  King,  4  Mod.  355.  Ante  p.  71.  n.  (p).    (En.) 
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hte  Queen  Mary  was  seised  of  the  said  reversion,  as  of  fee  and 
light ;  and  so  thereof  being  seised,  the  said  late  Queen  Mary  af- 
terwanls,  and  before  the  time  in  which,  &C  at  Westminster  afore» 
saidy  died  of  such  her  estate  thereof  seised,  without  issue  of  her 
body  issuing.      After  whose  death  the  said  reversion  did  de-  ^^^  after  the 
soend  to  the  said  lady  the  Queen  that  now  is,  as  sister  and  heir  death  of 
of  the  aforesaid  Queen  Mary:  by  which  the  said  lady  the  now  SorocalSiL 
Qoeen  was  seised  of  the  said  reversion,  as  of  fee  and  right ;  and  as  her  sitter 
dbe  said  lady  the  now  Queen  so  thereof  being  seised,  and  the  <^d  heir. 
aforesaid  Walter  Walshe  the  son,  of  the  aforesaid  manor  of  Ab- 
bottesley,  whereof,  &c«  in  his  demesne  as  of  fee-tail,  in  form  afore- 
said beinff  seised,  the  said  Walter  afterwards,  and  before  the 
time  in  which,  &C  at  Abbottesley  aforesaid,  died  of  such  his  es« 
tate  thereof  seised.  Afler  whose  death  the  said  manor,  with  the  W.W.the 
appartenances,  whereof  &c.*  did  descend  to  one  William  Walshe  ^|^*^i]i^ 
lus  son,  as  son  and  heir  of  the  body  of  the  aforesaid  Walter  said  manor 
Waldie  the  son  issuing :  bv  which  the  said  William  afterwards,  ^^ch  de- 
and  before  the  time  in  whicn,  &c.  into  the  said  manor,  with  the  ^^^H^  ^ 
appurtenances,  whereof  &c.  *  entered,  and  was  thereof  seised  in  [  •  31  b.  i 
Ids  demesne  as  of  fee-tail,  that  is  to  say,  to  him  and  the  heirs  Walshe,  as 
male  of  his  body  issuing.  And  so  thereof  being  Iseised,  the  said  '^°,*H^''' 
William  afterrords,  that  is  to  say,  the  3d  day  m  July  m  theSOth  body. 
lear  of  the  reiim  of  the  said  lady  the  now  Queen  at  Abbottesley 
foresaid,  by  his  indenture  of  bargain  and  sale,  between  Robert  ^"^^l^ 
then  Earl  df  Leicester,  by  the  name  of  the  Right  Hon.  Robert  sdJnly^aoUi 
Earl  of  Leicester,  Baron  of  Denbigh,  Knt  of  TOth  the  most  no-  ^^  ViJ°^^°' 
Ue  orders  of  the  garter  and  of  St    Michael,    Lord  High  J^d  ialSS/" 
Stewardof  her  Majesty's  most  honourable  Household,  Chief  Jus-  rolled,  iMr- 
tioe  of  Oyer  and  Terminer  of  all  her  Majesty's  forests  and  **/J?^"jij 
diasesby  South  Tr^it  (i  1),  and  one  of  her  Majesty's  most  ho-  ^ood»  io 
nonraUe  privy  council,  of  the  one  part,  and  the  aforesaid  Wil-  which,  &c. 
liam  Walshe,  by  the  name  of  William  Walshe  of  Whitley  in  the  J^^'^JlJ^e^ 
county  of  Worcester,  Esq.  of  the  other  part,  made,  and  afler-  r  4nte  p.  ss.  n. 
wards  the  8th  day  of  the  said  month  of  July,  according  to  the  ^wi)]. 
fimn  of  the  statute  in  that  case  made  and  provided,  in  the  Court 
of  Chancery  (k1)  of  the  said  lady  the  now  Queen,  at  Westminster 
aforesaid,  in  the  said  county  of  Middlesex,  then  being  in  due 
manner  c^  record  inroUed,  one  part  of  which  sealed  with  the  seal 
of  the  sud  William  Walshe,  the  said  Richard  Bushopp  here  in 
the  court  sheweth  forth  (l1),  whose  date  is  the  same  Sd  day  of 
July  in  the  SOth  year  aforesaid,  for  and  in  consideration  of  a 
certain  sum  of  money  (m  1)  to  the  said  William  by  the  aforesaid 
Earl  of  Leicester,  then  and  there  beforehand  paid,  bargained 
and  sold  to  the  said  Earl  of  Leicester  the  wood  aforesaid, 
widi  the  appurtenances,  in  which,  &c.;  to  have  and  to  hold  to  the 
sud  Earl  of  Leicester,  his  heirs  and  assigns  for  ever.    By  virtue 
of  which  aforesaid  bargain  and  sale,  and  mrolment  thereof  (n  1), 

(i  1}  Tlie  office  of  the  justices  in  Evre,  NorUi  consideration  must  be  stated,  Stnu  ISSS.  Com. 

MdSo«th  of  Trent,  is  abolished  by  thesta-  Die.  Bar|rahiandSale,B.iS.sSaand«  IS.(SO). 

Hie  57  Geo.  5.  c  61.   See  1  Inst  iii.  531.  (b).  1  Sf  od.  S63.  S  Chit  Plead.  S59.  («)•    As  to 

(Rb.)  pleading  a  bargain  and  sale,  in  general,  see  S 

(■  1)  Ante  p.  IS.  D.  (c).  Saund.  97  c.  251.  (S>  S75.  S  East,  346.  Lntw. 

(L 1)  Aace  p.  3t.  d.  (▼  l).  1«07.  Carth.  307.  3  Lev.  370.  S  Chit  Pleader^ 

(■  1)  Ttet  IB  pleadiqg  ^'bargain  and  sale,  or  SSS,  9.    (Ed.) 
1^  other  eoBveyaace  nidtr  the  statute  of  nses 

(ficcpt  a  covBoant  to  stand  teitod),  a  ralnaMt  (ir  i)  la  plesdhig  a  bargafan  and  lale,  tha 
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tbe  said  Elarl  of  Leicester  into  the  woods  aforeiaidi  with  the  ap- 
purtenances,  entered,  and  was  thereof  seised  in  his  demesne  as  of 
The  taid  earl  fee  (o  1);  and  SO  thereof  being  seised,  the  said  Earl  of  Leicester 
totlSd^t^  afterwards,  that  is  to  say,  the  5th  day  of  September  in  the  30th 
^hichde-  year  of  the  lady  the  now  Queen  aforesaid,  at  Abbottesley  afore* 
•cended  to  gaid,  died  of  such  bis  estate  thereof  seised,  without  heir  of  his  body 
^"wfut  toh  iMuing ;  after  whose  death  tbe  wood  aforesaid,  with  tbe  appurte* 
ther  imd  hehr ;  nances,  descended  to  Ambrose,  then  Earl  of  Warwick,  as  brother 

and  heir  of  the  aforesaid  late  Earl  of  Warwick :  by  which  the  said 
•Ambrose,  Earl  of  Warwick,  into  the  wood  aforesaid,  with  the  ap- 
purtenances, entered,  and  was  thereof  seised  in  his  demesne  as  of 
fee.  And  so  thereof  being  seised,  the  said  Ambrose,  Earl  of  War- 
^bo,by  ioden-  wick,  afterwards,  that  is  to  say,  the  24  th  day  of  January  in  the  S2d 
tare,  *4th  J»-    year  of  the  reign  of  the  said  lady  the  now  Queen,  at  Abbottesley 
co?eniiatJd       aforesaid,  by  his  indenture,  made  between  him  the  said  Ambrose^ 
^ith  certain      Earl  of  Warwfck,  by  the  name  of  the  Right  Honourable  Am- 
trustees  to        brose.  Earl  of  Warwick,  Knt.  of  the  most  noble  order  of  the  gar- 
ofAe'Sd        ter,  of  the  one  part,  and  Edward,  then  Earl  of  Bedford,  and  Wil^ 
[  *  SS  a«  ]  liam  Russd,  Knt.  *  Charles  Morrison,  Knt.  and  Ambrose  Co- 
wood,  to  the     pinger,  Esq^  by  the  names  of  tbe  Right  Honourable  Edward 
fw  itf  *'^"^"'   Earl  of  Bedford,  William  Russel,  Knt.  Charles  Morrison,  Knt. 
rraiainder  to     and  Ambrose  Copinger,  Esq.  of  the  other  part,  one  part  of  which, 
his  wife,  the      sealed  with  the  seal  of  the  said  Ambrose,  Earl  of  Warwick,  the 
CooBi^of      **^  Ricliard  Bushopp  brings  here  into  court,    whose   date 
W.  In  iee.         is  the  same  day  and  year,  for  and  in  consideration  of  tbe  natural, 

entire  and  cordial  love  and  affection  (p  1),  which  the  aforesaid 
Ambrose,  Earl  of  Warwick,  then  had  and  bore  to  his  most  dear 
and  beloved  then  wife,  the  said  Anne  Countess  of  Warwick  in 
the  information  aforesaid  above  named,  daughter  of  the  Right 
Honourable  Francis  Earl  of  Bedford,  deoea^,  grandfother  of 
the  said  Edward  then  Earl  of  Bedford,  and  &ther  of  the  said 
William  Russel,  as  for  and  in  consideration  of  a  marriage  be- 
fore that  time  had,  between  the  aforesaid  Ambrose  then  Earl  of 
Warwick,  and  the  aforesaid  lady  Anne,  now  Countess  of  War- 
wick, then  his  wife,  and  for  and  in  consideration  of  the  increase 
of  the  jointure  of  the  said  Anne,  before  that  time  made  in 
respect  of  the  aforesaid  marriage ;  and  in  consideration  also  of 
the  better  advancing  and  enaUing  of  the  said  Anne,  after  the 
death  of  the  said  Ambrose  then  Earl  of  Warwick,  if  she  her  said 
beloved  h  usband  should  survive,  to  support  and  sustain  her  honour- 
able estate,  and  to  pay  such  debts,  which  the  said  earl  might  owe 
at  the  time  of  his  death,  and  also  such  legacies,  as  the  said  E&vl 
of  Warwick  by  his  last  will  in  writing  might  bequeath ;  the  said 


'words  "  and  by  force  of  the  statute  for  trans-  in  tail ;  and  until  it  be  so  determined^  snch  es- 

ferring  uses  into  potsesskm,"  should  be  added  ;  tatehasallthe  incidents  of  a  fee-simple,  Mm- 

for  the  estate  passes  not  by  the  statnte  of  en-  chell  v.  Clarke^  2Ld.  Rayro.  778.  1  Inst.  iii.  9:1. 

rokncat, but  by  the  statute  of  uses.  Dimm^k*$  (a).   130.  (m  i).    l  Saund.  SCO.   (l).  As  to  the 

rose,  Hob.  136.   Bac.  Abr.    Bargain  and  Sale,  conveyance  by  bargain  and  sale  in  general,  see 

5th  edit.  464.   Ante  p.  17  Sc  n.  (b1)  ifo.  «  Chit,  poet  t  Co.  15.  n.  49,  and  the  books  cited  ante 

Plead. t.*^.  lSauiid.«51,t.«Saand.97c.  (Ed.)  p.  I4.n.(i;).  (£u.) 

(ol)  That  the  bM-gaaoee  of  a  tenant  in  tail       (f  1)  As  to  the  consideration  of  a  covenant 

has  an  estate  of  inheritance  detemuooble  on  the  to  stand  seised,  see  post  9  Co.  15.  n.     l  Inst, 

deathofthetenantintail^by the cntryofthe issue  ISd.  a.  (8)  i.  147.  (8)  ii.  1S3.  581,  9.  (b).   (Eo.) 
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eail  GOTenanted'and  granted  for  him,  his  heirs,  executors  and 
administrators,  to  and  with  the  aforesaid  Edward  Earl  of  Bed- 
ford, William  Russel,  Charles  Morrison,  and  Ambrose  Copin- 
cer,  their  heirs  and  assigns,  and  every  of  them,  that  immediately 
trom  and  after  the  sealmg  and  delivery  of  the  said  indenture, 
the  said  Earl  of  Warwick  his  heirs,  and  assigns,  and  every  of 
them  should  stand  and  be  seised  of  and  in  the  wood  aforesaid, 
with  the  appurtenances,  amongst  other  things,  by  the  name  or 
names  of  Alton  Woods,  otherwise  Alvington  Woods,  with  the 
ippurtenances,  situate  and  being  within  the  parish  of  Rock,  or 
elsewhere,  witliin  the  several  counties  of  Worcester  and  Salop, 
or  any  or  either  of  them,  to  the  uses,  intents,  and  purposes,  after- 
wards in  the  said  indenture  expressed  and  declared ;  that  is  to 
say,  to  the  use  of  him  the  said  Ambrose  Earl  of  Warwick,  for 
the  term  of  his  life,  without  impeachment  of  any  waste ;  and  af- 
ter the  decease  of  him  the  said  Earl  of  Warwick,  to  the  use  of 
the  aforesaid  Anne  Countess  of  Warwick,  in  the  information 
aforesaid  named,  by  the  name  of  the  Lady  Anne,  Countess  of 
Warwick,  wife  of  him  the  said  Earl  of  Warwick,  and  the  right 
heirs  of  the  said  Anne  for  ever;  by  pretext  and  force  of  which 
cofcnant  and  grant  aforesaid,  and  by  force  of  a  certain  act 
for  transferring  uses  into  possession  in  the  parliament  of  the 
aforesaid  lord  Henry,  late  King  of  England  the  8th,  the  most 
dear  fiit&er  of  the  said  lady  the  now  Queen,  holden  at  West- 
laimter  aforesaid,  *the  4th  day  of  February,  in  the  27th  year  [  *  82  b.  ] 
of  his  reign,  made,  and  provided,  the  aforesaid  Ambrose  Earl  of 
Warwick  was  seised  of  the  wood  aforesaid,  with  the  appurte- 
nances, amongst  other  things,  in  his  demesne,  as  of  freehold 
during  his  life  (q  1)>  without  impeachment  of  waste,  the  remain- 
der thereof,  after  the  decease  of  him  the  said  Earl  of  Wai*wick, 
to  the  aforesaid  Anne  late  Countess  of  Warwick,  and  her  heirs 
expectant;  and  the  said  Ambrose  Earl  of  Warwick,  so  thereof  The  said  Am- 
being  seised,  the  remainder  thereof  in  form  aforesaid  expectant,  ^*|?  Jf' ^  ®^ 
die  said  earl  afterwards,  that  is  to  say,  the  aforesaid  2 1st  day  of  ' 

Febroary,  in  the  82d  year  of  the  reign  of  the  lady  the  now  Queen 
aforettidf  at  Abbottesley  aforesaid,  died ;  after  whose  death  the  and  the  said 
stid  Anne,  now  Countess  of  Warwick,  into  the  wood  aforesaid,  Anne,  Conn- 
with  the  appurtenances,  as  into  her  remainder  thereof,  entered,  J^red  w^n  her 
and  was,  and  yet  is  thereof  seised  in  her  demesne  as  of  fee,  by  remainder. 
virtne  and  force  of  the  premises  (r  I);  by  which  tl)e  said  Rich-  ^^^  was  seised 
iid  Boshopp,  as  servant  unto  the  aforesaid  Anne,  now  Countess  l°ndant"en-^*" 
cf  Warwick,  by  her  command  (s  I),  the  aforesaid  2 1st  day  of  tered  as  her 
Febroary,  in  the  32d  year  of  the  reign  of  the  said  lady  the  now  wrvant,  &e. 
Qoeen  aforesaid,  and  on  the  days  and  times  aforesaid,  betwixt 
the  same  £lst  day  of  February,  in  the  3£d  year  aforesaid,  and 
the  day  of   exhibiting   the  information   aforesaid,    into    the 

(q  1)  As  to  pleading  seisin  for  life,  see  Com.  ration,  where  the  title  is  stated  merely  as  induce- 

ML  Pleader,  C.  M>.  l  Saund.  231. 1  T.  R.  94.  ment.  Id.  ib.    (Ed.) 

SXaaleft  8.  58S.  Post,  6  Co.  14  b.    3  Chit.  (r  1)  See  a  precedent  of  pleading  a  remain- 

Fkad.  M4.:  and  that  the  commencement  of  such  der  in  tee,  t  Saund.  S35.;  as  to  the  mode  of  plead* 

aMtte  muut  be  shown  in  a  plea,  Com.  Disr.  ing  a  remainder  in  fee  in  a  copyhold,  1  Saund. 

Holier,  C  55.  £.  19.     1  Sannd.  187.  (1).  8  T.  146, 7.  and  notes  ib.  2  Chit  Plead.  25l.    (Eo.) 

1 40^  tkemf/k  tfaia  it  not  necetsar  j  in  a  decla-  (si)  Ante  p.  44.  n.  (o).    (Ed.) 

f  OL.  U  (^ 
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wood  aforesaid,  with  the  appurtenmices  entered,  and  the  issues 
and  profits  thereof  by  that  time  arising,  to  the  use  of  the  said 
Anne,  now  Countess  pf  Warwick,  took  and  had,  and  doth  yet 

w.  w.  is  now.  take  and  have ;  as  it  was  and  is  lawfiii  for  him  to  do.    And  the 

living.  aforesaid  Richard*  further  saith,   that  the  aforesaid  William 

Walshe,  yet  overliveth,  and  is  in  full  life  (t  J),  that  is  to  say,  at 

Trairerie.         Abbottesley  aforesaid.  Without  this(u  1),  that  the  wood  aforesaid, 

with  the  appurtenances,  or  any  parcel  thereof  in  the  hands  and 
possession  of  the  said  lady  the  now  Queen,  is,  or  before  this  was, 
or  of  right  ought  to  be  in  manner  and  form,  as  in  and  by  the 
information  aforesaid  is  supposed ;  and  without  this,  that  the 
said  Richard  Bushopp,  in  or  upon  die  possession  of  the  said  lady 
the  now  Queen,  of  the  wood  aforesaid,  with  the  appurtenances, 
or  any  part  thereof  entered,  intruded,  or  made  ingress,  in  man- 
ner and  form,  as  by  the  information  aforesaid  is  above  suppos- 
ed ;  and  without  this,  that  thefe  is  any  record,  roll,  or  remem- 
brance, l)esides  the  record  of  the  information  aforesaid,  by  which, 
it  may  appear,  that  the  wood  aforesaid,  with  the  appurtenances, 
in  the  information  above  specified,  or  any  parcel  thereof,  in  the 
hands  and  possession  of  the  said  lady  the  now  Queen,  is,  or 
standeth,  or  of  right  ought  to  be  or  stand,  in  manner,  and  form  as 
in  the  information  aforesaid  above  is  supposed;  all  and  singular 
which  said  matters  the  said  Richard  Bushopp  is  ready  to  aver  (w  1), 
as  unto  the  court,  &c.  Whereupon  he  prayeth  judgment,  and  that 
he,  as  to  the  premises,  from  this  court  be  dismissed.  And  because 

Curia  advisare    the  court  here  will  advise  of  the  plea  aforesaid,  before  that,  &c. 

^^'-  further  day  is  given  unto  the  aforesaid  Richard  Bushopp,  in 

[  *d3a.  ]  t^^  same  state  as  now,  until  8  days  of  St  Michael,  &c«    *At 

[Ante  p.  9.  n.    which  day  the  said  Richard  Bushopp  came  here  as  before;  and 

('^*J  the  said  attorney-general  of  the  said  lady  the  now  Queen,  who 

pMsecutes  for  the  said  lady  the  Queen,  present  here  in  court  in 
his  proper  person, for  the  said  lady  the  Queen,  by  protesting(xl), 
not  acknowledging  any  thing  in  the  plea  aforesaid  of  the  said 
Richard  Bushopp,  by  him  above  pleaded,  to  be  true  in  manner 
and  form  as  the  said  Richard  in  his  plea  aforesaid  above  hath 
pleaded :  yet  for  reply,  the  said  attorney-general  of  the  said  lady 
the  Queen,  for  the  same  lady  the  Queen  saith,  that  the  plea  ci 
the  said  Richard  Bushopp,  as  to  the  entry,  intrusion,  and  ingress, 
aforesaid  into  the  aforesaid  wood,  by  hi|n  the  said  Richard  in 

pemorrcr.        the  information  aforesaid  supposed  to  be  done,  is  not  sufficient 

in  law  (t  1 )  to  discharge  the  said  Richard  of  the  said  entry,  in- 


(t  1)  As  it  is  now  settled,  that  the  grantee  of  to  the  judgment  of  the  court,  and  for  thit  ret- 

a  tenant  in  tail  has  an  estate  of  inheritance,  it  son  is  termed  an  issue  in  law,  l  last.  71  b.  iii. 

seems  to  be  the  better  opinion,  that  it  is  not  ne-  438.  5  Mod.  139.    Where  the  pleading  is  de- 

cessary  to  aver  the  life  of  the  tenant  in  tail,  or  fective  in  substance,  it  is  in  general  adVisable 

the  continuance  of  the  estate  tail.  See  1  Saund.  to  demur,  because  the  party  suceeding  thi^reon 

9S!f,  (8).  S  Chit.  Plead.  244.    (Ed.)  is  entitled  to  costs,  which  are  not  allowed  where 

(u  1)  Ante  p.  44.  n.  (p).  ^>e  judgment  is  arrested  (Cowp.  407),  or  re- 

(wi)Antep.46.n.(Q>  11"!?  ^L*  r"^''^^"'''^'    1  Stra.  617.    1  Oiit 

;       '           *^            ^  ^  Plead.  654, 5.  Demurrers  are  either  general  or 

(X  1)  Ante  p.  41.  n.(F).  special ;  the  former  arc  to  the  sabsUnce,  the 

(t1)  a  demurrer  has  been  defined  to  be  a  latter  to  the  form  of  pleading  ;  thus,  if  a  defec- 

declaration  that  the  party  demurring  '*  will  go  tive  title  be  alleged,  it  is  a  rault  In  substancey 

no  further,"  because  the  other  has  not  shown  for  which  the  party  may  demur  generally  ;  bat 

sufficient  matter  against  him,  5  Mod.  133  ;  it  ad*  if  a  title  be  defectively  stated,  it  is  only  a  Hnft 

mits  the  facts,  and  refers  the  law  arising  thereon  in  form,  whtcfa  must  be  specially  assigned  hr 
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trosion,  and  ingress ;  whereupon  for  default  of  sufficient  answer 
in  this  behalf  Uie  said  attorney-general  of  the  lady  the  Queen, 
fiar  the  said  lady  the  Queen  prayeth  judgment,  and  that  the 
aforesaid  Richard  of  the  same  entry,  intrusion,  and  ingress,  by 
the  aforesaid  Richard  thereof  supposed  to  be  done,  may  be  con- 


•f  denmirer.  1  Inst  79  a.  iU.  440.  Bac.  be  not  deariy  of  that  natnre,  it  b  saf^  to  de- 
Abr.  Pleas,  N.  5.  At  commoii  law,  a  special  de-  mar  specially,  in  which  case  the  party  may  not 
marrer  was  not  necessary,  except  in  the  case  of  only  take  advantage  of  those  particularly 
daplidty  (11  East,  565),  and  the  party  was  at  pointed  oat,  but  tuso  of  ady  substantial  de- 
liberty  oa  a  general  demurrer  to  take  advantage  feet,  though  not  specified.  1  Saund.  337  b. 
•r  aay  ol^ecHon,  however  trifling ;  and  there  (S).  2  Tidd's  Prac.  6th  ed.  74S.  t  WUles, 
was  BO  mcoBvenience  in  this  practice,  for  the  10.  l  ChiL  Plead.  668.  The  plaintiff,  how- 
pleading  being  at  bar  rnw  voce,  and  the  excep-  ever,  needs  never  demur  specially  to  a  plea 
tioiis  tuLea  sre  tomt,  tiie  causes  of  demurrer  in  abatement.  S  Maole  and  S.  485.  A  de- 
were  as  well  known  upon  a  general  demurrer,  murrer  is  either  to  the  whole  or  part  of 
as  amoD  a  special  one,  3  Salk.  122 ;  but  aAer-  the  pleading ;  and  if  there  be  several  counts  in 
waras,  when  the  practice  of  pleading  at  bar  was  a  declaration,  some  of  which  are  sufficient  and 
altered,  tUs  public  Inconvenience  followed  from  the  others  not,  or  one  count  which  may  be  bad 
the  ose  of  general  demurrers,  that  the  parties  in  part,  the  defendant  should  only  demnr  to  the 
wcBt  OB  to  argoment,  without  knowing  what  latter ;  for  if  he  were  to  demur  to  the  whole  de- 
Ihey  were  to  argue;  to  remedy  which,  it  was  daration,  the  court  would  give  judgment  against 
1  bv  statnte  27  EUa.  c.  5.  that  «  after  de-  him.  l  Saund.286.  (9).  2  Saund.380.  (14).  1  Wils. 
' -^  and  entered  in  any  action  or  suit,  248.  l  New  Rep.  43.  11  East,  565.    Com.  Dig. 


la  aay  coart  of  record,  the  judges  shall  proceed  Pleader,  Q.  3, 5.  And  this  rule  equally  applies 

aad  give  judgment,  according  as  the  very  right  of  to  one  count,  part  of  which  is  sufficient,  ana  the 

Ihe  caase  and  matter  in  law  shall  appear  to  them,  residue  is  not,  when  the  matters  are  divisible  in 

wilboat  fegarding  any  imperfection,  defect,  or  their  nature ;  as  if  a  plaintiff  declare  for  taking 

waot  of  form,  in  anj  writ,  return,  plaint,  declare-  his  money  and  also  certain  goods,  without  shew- 

tita,  or  other  pleading,  process  or  course  of  pro-  ing  that  the  goods  were  bis  property,  the  count 

ceediBg  wbalftoever,  except  those  only  which  the  will  be  good  as  to  the  money,  and  if  the  defend- 

partv  demarring  shall  specially  and  particularly  ant  demur  generally  to  the  whole,  the  plaintiff 

set  <Jown  and  express,  together  with  his  demnr-  will  have  judgment.    2  Saund.  379.    2  Saund. 

Ter.*   Bat  there  were  stiU  many  defects  andim-  171a.  (1).  1  Salk.  218.  1  Mod.  271.  Com.  Dig. 

pCTfectkMis  which  were  held  not  to  be  aided  tnr  Pleader,  C.  82.  11  East,  565.  But  where  there 

Ibis  statate,  such  as  the  omission  of  the  worcfs  is  a  misjoinder  either  of  parties  or  causes  of  ac- 

aii(flraris,caBlra  pMMi,&c.,  Com.  Dig.  Pleader,  tion,  or  breaches,  the  demurrer  must  be  to  the 

S  M.  7.    Bac.  Abr.  Pleas,  N.  6.     1  Saund.  81.  whole.  2  Saund.  210. 210  a.  4  T.  R.  547.  1  Maul. 

(1>.  Hob.  233.  Sav.  88.  1  Chit.  Plead.  656 ;  to  and  S.  355.  And  if  a  plea  or  replication,  which 

rescdy  which,  the  4  Ann.  c.  16.  directs  ** that  no  is  entire,  be  bad  in  part,  it  is  in  general  bad  for 

advantage  or  exception  shall  be  taken  of  or  for  tlie  whole,  1  Saund.  28.  (2).  337.  (7).  2  Saund. 

•a  laamalcrial  traverse,  the  default  of  entering  124.  1  Salk.  312.  1  T.  R.  40.  3T.  R.  374 ;  and 

pledgea  upon  any  bill  or  declaration,  the  default  in  that  case  the  demurrershould  be  to  the  whole 

af  aU^ging  a  frifiri  ta  carta  of  any  bond,  bill,  plea  or  replication,  or  it  will  be  a  disoontinu- 

»  or  other  deed,  mentioned  in  the  de-  ance,  Com.  Dig.  Pleader,  23 ;   except  in  the 

,  or  other  pleading,  or  of  letters  testa-  case  of  a  plea  of  set-off,  wherein  the  demands 

J,  or  letters  of  administntion,  the  omis-  are  divisible,  and  in  nature  of  several  counts  in 

liMi  of' ai  H  mrmi§  or  conira  pacem,  the  want  of  a  declaration,  and  if  one  part  be  good,  a  gene- 

9inrmentofk9ep9rutu$eHverifleare,xirkocpara»  ral  demurrer  to  the  whole  will  be  bad.    2.  Bl. 

las  mi  vetyUme  ftr  reeordMM,  or  not  alleging  Rep.  910. 

trsatpatetjMr  rvcardam  Tsee  11  East,  516.  565);        In  general  a  party  cannot  demur,  unless  the 

bat  ttw  eoort  shall  give  judgment  according  to  objection  ap|>ear  on  the  face  of  the  pleadings, 

the  very  right  of  the  cause,  without  regarding  Mo.   551.     2  Saund.  264.   367.    Com.    Dig. 

aay  saci  imperfections,  omissions  and  defects,  or  Pleader,  Q.  3. ;  but  in  some  cases,  where  the 

aay  ether  antter  of  like  nature  (see  2  H.  Bl.  plaintiff  in  his  declaration  partially  states  a  deed 

fSL  10  East,  S69X  except  the  same  shall  be  spe-  which  is  defective,  or  contains  matter  qnaliiy- 

cUy  aad  particahuiy  set  down,  and    shown  ing  the  part  stated,  the  defendant  may  crave 

iw  caase  of  demurrer;   notwithstanding  the  oyer  ofthe  deed,  and  set  forth  the  whole,  thereby 

mmtt  aright  have  heretofore  been  taken  to  be  making  it  part  of  the  declaration,  and  then  de- 

■atter  of  sahstance,  and  not  aided  by  the  sta-  mnr,  either  in  respect  ofthe  defect  in  the  deed. 

tala  of  Qaeen  Elisabeth,  so  as  sufficient  matter  or  the  improper  manner  in  which  the  phdntiff 

fear  hi  the  pleadings,  npon  which  the  court  has  statcci  it ;  and  this  is  the  regular  course  in 

ly  ghre  jodgment,  according  to  the  very  right  case  of  the  insufficiency  of  a  bail  bond,  2  Saund. 

"he  cnse."  And  by  the  4  Geo.  2.  c.  26.  s.  4.  60.  n.  l  Chit.  Plead.  660.    So  a  deed  untruly 

act  b  extended  to  proceedfangs  upon  penal  stated  in  a  plea,  being  set  out  upon  oyer  by  the 

Blea.  Willea,  601.    2  Tidd's  Prac.  6th  edit,  plaintiff,  becomes  part  of  the  plea,  and  if  It 

951.  Bmf^  these  sCatotes,  the  party,  on  a  rene-  thereby  appear  that  the  plea  is  false,  tiie  plain- 

ml  duaaiiei,  can  only  take  advantage  of  de-  tiff  needs  not  shew  anjr  matter  of  fact  in  his  re- 

fccli  in  aabataoce ;  and  therefore  if  the  defects  plication  to  Mlintahi  hit  action^  but  may  demur. 
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Joinder.  victed ;  and  the  said  Richard  saith,  that  he  hath  above  alleged 

in  bar  and  preclusion  of  the  said  information,  sufficient  matter 
in  law,  to  bar  the  said  lady  the  now  Queen  from  the  possession 
of  the  aforesaid  wood,  in  the  said  information  specified,  and  of 
every  parcel  thereof,  which  he  is  ready  to  aver,  as  the  court,  &c. : 
which  matter  aforesmd  the  attorney-general  of  the  lady  the 
Queen,  for  the  same  lady  the  Queen,  doth  not  deny,  nor  to  the 
same  any  wise  for  the  said  lady  the  Queen  answereth,  but  the 
averment  aforesaid  to  admit  doth  altogether  refuse ;  wherefore,  as 
before,  the  said  Richard  demandeth  judgment,  and  that  he,  as  to 
Cwriaudvitv*    ^^  premises,  from  this  court  be  dismissed.  Sac  (z  1)     And  be- 
demiuTer.    *     cause  the  barons  here  will  advise  themselves  of  and  upon  the 
ToHiLssEliz.  premises,  whereof  the  aforesaid  Richard  hath  above  put  him- 
self in  judgment  of  the  court,  before  they  give  judgment  thereof 
further  day  is  given  to  the  aforesaid  Richard  Bushopp  here,  until 
Venire  award-  in  8  days  of*  St.   Hilary,  to  hear  their  judgment  thereof;  be- 
edjto  try  the     ^^^se  the  said  barons  thereof  are  not  yet,  «c.     And  as  to  the 
.  trial  of  the  issue  aforesaid  by  the  country  to  be  tried  (a  2),  above 

lb.  1  Saimd.316,  317.    Bot  thooch  nsary  ap-  Latw.  875.;  and  according  to  later  caies,  where 
pear  on  the  face  of  the  deed,  the  racts  miut  be  there  are  several  issnes,  in  law  and  in  fiict,  it  if 
pleaded  specially,  and  the  defendant  cannot  at  Uie  option  of  the  plaintiff  to  have  the  issne  in 
demur,  l  Saond.  295  b.  S  Maul,  and  S.  377.  law  determined  either  before  or  after  the  trial 
No  precise  form  is  necessary  to  a  demarrer,  of  the  other  issues,  2  Saond.  300.  (3).    Bot 
and  a  plea  which  is  in  sobstance  a  demorrer,  thoo^h  the  plaintiff,  in  ordinary  cases,  has  t 
thoogh  informal,  wiU  be  considered  as  soch,  5  right  to  marshal  his  own  proceedings,  provided 
Mod.  131;    3    Lev.  t2^,   t  Saond.    129.  (6).  he  conform  to  the  roles  and  practice  of  the 
Plowd.  400.  Com.  Dig.  Pleader,  Q.  3.  1  Chit,  coort,  yet  if  the  coort  see  that  the  ends  of  jns- 
Plead.  660. ;  and  it  is  a  role  that  there  cannot  tice  will  be  better  promoted  by  first  determin- 
be  a  demarrer  to  a  demorrer,  Bac  Abr.  Pleas,  ing  the  qoestion  of  law  on  the  demorrer,  they 
N.  2.  Salk.  219.   Another  general  role  is,  that  will  postpone  the  trial  of  the  issoe  in  fact;  thus, 
on  the  argoment  of  a  demarrer,  the  coort  will,  where  separate  actions  were  broaght  against 
notwitlistanding  the  defect  of  the  pleading  de-  different  individuals  for  injorioos  acts  arising 
marred  to,  give  judgment  against  the  party  out  of  the  same  transaction,  in  one  of  which  a 
whose  pleading  was  first  defective  in  substance,  demurrer  had  been  joined,  in  the  others  issues 
1  Sannd.  119.  (7).  285.  (5).  Hob.  56.  Willes,476.  in  fact,  and  the  important  question  noon  which 
S  Wils.  150. ;  but  this  rule  only  applies  to  de-  all  turned,  was  that  raised  by  the  demurrer ; 
fects  in  substance,  1  Lord  Kaym.  369,  370.  3  the  court  ordered  the  trial  in  the  latter  to  be 
Wife.  297.  Willes,  476.  5  Burr.  2588.  Cro.  Eliz.  postponed  until  the  demarrer  had  been  deter- 
825.  Com.  Dig.  Pleader.  E.  37.;  and  on  de-  mined,  jBvrdef^  v.  Cotanaa,  13  East,  27.  Where, 
murrer  to  a  plea  in  abatement,  the  defendant  however,  the  course  of  proceeding  rests  with 
cannot  object  to  the  form  of  the  declaration,  1  the  parties,  it  is  usual  and  advisable  to  deter- 
Chit.  Plead. 456, 7.  663.  LutV.592. 1604. 1667.  mine  the  demurrer  first;  for  this  is  generally 
See  further  as  to  demurrers,  and  as  to  joinders  more  expeditious,  and  less  expensive,  than  the 
in  demurrer,  Bac.  Abr.  Pleas.  N.  Com.  Dig.  trial  of  an  issue  in  fact ;  and  if  the  demurrer  go 
Plead.  Q.  i  Saund.  80.  (l).  81.  (1).99.  (2).  103.  to  the  whole  cause  of  action  and  be  determined 
(1).  160.  (1).  137.  a.  (3).  286.  (9).  ii.  190.  (5).  210.  against  the  phiintiff,  it  is  conclusive,  and  there 
a.  c.  g.  380.  (14).  1  Chit.  Pleaiid.  3d  edit.  654 —  is  no  occasion  afterwards  to  try  the  issue  in  fact, 
664.  1  Inst.  71  b.  72  a.  ill.  438    ■111.  and  notes,  whereas  if  the  issue  in  fact  be  first  tried,  and 
ib.    (Ed.)  found  for  the  phiintiff,  he  must  still  proceed  to 
(z  1)  The  joinder  in  demurrer  usually  con-  the  determination  of  the  issue  in  law,  and  if 
dudes  with  a  prayer  of  judgment,  but  this  that  be  found  against  him,  he  will  not  be  allow- 
seems  unnecessary.    See  1  Inst.  71  b.  iii.  438,  ed  his  costs  of  the  trial  of  the  issoe  in  fact,  S 
9.  2  Wils.  74.  1  Chit.  Plead.  663.    (En.)  Saund.  300.  (3);  and  this  mode  of  proceeding 
(a  2)  Where  there  are  several  issues,  inlaw  will  moreover  prevent  confusion  and,  embar- 
and  in  fact,  the  earlier  authorities  hold,  that  it  is  rassment  at  the  trial;  and  whether  the  de- 
in  the  discretion  of  the  courts  to  determine  murrer  go  to  the  whole  or  part  of  the  cause  of 
which  they  please  first  (1  Inst.  72  a.  iii.  440.  Gilb.  action,  if  the  plaintiff  proceed  to  argue  it  first, 
C.  P.  57.),  it  being  however  considered  the  more  and  the  court  are  of  opinion  against  mm,  he  may 
regular  wav  to  give  judgment  first  on  the  de-  amend  as  at  conunon  law ;  but  after  the  cause 
murrer,  1  Inst.  72  a.  iii.  440. ;  in  another  book  has  been  carried  down  to  trial,  it  seems  doubt- 
it  IS  said,  that  the  issue  in  fact  ought  to  be  first  ful  whether  he  can  amend  any  further  than  is 
tried,  because  if  that  be  found  for  the  phiintiff,  allowable  by  the  statutes  of  amendments,  S  BU 
the  jury  who  try  it  may  assess  conditional  da-  Rep.  920.  ted  rid.  2  Tidd's  Prac.  6th  edit  744. 
■lagety ayatht  demurrer,  Say.  Dam.  115.  cites  791.    If  the  issue  in  fact  is  first  tried|  the  da- 
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joined,  it  is  commanded  to  the  sheriff  of  the  aforesaid  county  of 
Worcester,  that  he  do  not  omit,  &c.  and  that  he  cause  to  come 
here  at  the  said  8  days  of  St.  Hilary,  twelve   free  and  lawful 
men  of  the  neighbourhood  of  Alton  (b  2),  otherwise  Alving- 
ton,  and  Rock,  m  the  said  county,  whereof  each,  &c.  by  whom, 
&C.  and  who  neither,  ^c     And  the  same  day  is  given  here  to 
the  same  Richard  Bushopp  here,  &c.     At  which  day  cometh  Continnance 
the  said  Richard  Bushopp,  by  his  attorney  aforesaid  ;  and  as  to  ^^JJl^'^J^,^^ 
the  aforesaid  writ  of  Venire  facias^  the  sheriff  thereof  did  no-  misU  brere,  of 
thing,  nor  sent  that  writ;  therefore  as  to  the  trial  of  the  issue  JJ»«  demurrer 
aforesaid,  as  before,  it  is  commanded  to  the  sheriff  of  the  afore-  ^JrevuU.^^^^ 
said  county  of  Worcester,  that  he  do  not  omit,  &c.  and  that  he  To  East! 
cause  to  come  here  from  the  day  of  Easter  in  15  days    12, 
fcc  to  recognize  in  form  aforesaid,  8cc.     And  the  some  day  is 
ffiren  thereof  here,  to  the  aforesaid  Richard  Bushopp.     *  And     [  *  33  b.  ] 
because  the  barons  here  will  further  advise  with  themselves  of 
and  upon  the  premises,  whereof  the  aforesaid  Richard  Bushopp 
■bore  hath  put  himself  in  judgment  of  the  court,  day  thereof  is 
further  ffiren  to  the  aforesaid  Richard  Bushopp,  here  until  from 
Easter-day  in  15  days,  to  hear  thereof  their  judgment;  because 
the  said  bisutins  thereof  are  not  yet,  &c.     At  which  day  cometh 
the  said  Richard  Bushopp  by  his  attorney  aforesaid.     And  as 
to  the  aforesaid  writ  of  Venire  facias^  the  sheriff  thereof  did  no- 
thii^  thereupon,  nor  sent  that  writ ;  therefore  as  to  the  trial  of 
the  moe  aforesaid,  as  befqre,  it  is  commanded  to  the  sheriff  of 
the  aforesaid  county  of  Worcester,  that  he  do  not  omit,  &c.  and 
that  he  cause  to  come  here  in  8  days  of  the  Holy  Trinity,  12,  &c  Trio. 
to  recognize  in  form  aforesaid :  and  the  same  day  is  given  there- 
of here,  to  the  aforesaid  Richard  Bushopp.  And  because  the  ba- 
rons here  will  farther  advise  themselves  of  and  upon  the  premises, 
whereof  the  said  Richard  Bushopp  above  hath  put  himself  in 
the  itidgment  of  the  court,  farther  day  is  given  to  the  aforesaid    . 
Ricnara  Bushopp  here,  to  hear  their  judgment  thereof;  because 
the  same  barons  thereof  are  not  yet,  &c.     At  which  day  here 
ooineth  the  aforesaid  Richard  Bushopp,  by  his  attorney  afore- 
said, and  as  to  the  aforesaid  writ  of  Venire  faciasj  the  sheriff 
did  nothing  thereupon,  nor  sent  that  writ ;  therefore  as  to  the 
trial  of  the  issue  aforesaid,  as  before,  it  was  commanded  to  the 
sheriff  of  the  aforesaid  county  of  Worcester,  that  he  do  not  omit, 
ftc.  and  that  he  cause  to  come  here  in  8  days  of  St.  Mi-  Mich. 


are  said  to  be  contingent,  depending  demurrer  is  determined  in  favonr  of  the  plain- 

tlM  event  of  the  demurrer,  and  it  is  ne-  tiff  before  the  trial  of  the  issue,  the  award  of  the 

ttmuj  §me  the  Jary  to  assess  contingent  da-  venire  is,  as  well  to  try  the  issue,  as  to  %mmma 

■am;  aad  then  the  award  of  the  venire  is  as  the  damages  upon  the  demurrer  absolutely,  and 

vtfi  to  tiy  the  iMue  as  to  Inquire  of  the  contin-  not  conditionally  ;  and  if  the  plaintiff,  in  conse- 

feat  daiaaget,  l  Saaud.  109.  (1).  sSaund.  300.  qucnce  of  such  determination  in  his  favour,  is 

(S}.^4).  Tidd's  App.  c  «9.  s.  15.    But  where  entitled  to  damages  upon  part  of  the  declara- 

the  dcBarrer  is  determined  before  the  trial  of  tion,  or  against  one  of  several  defendants,  there 

Ike  Isaae,  the  proper  form  seems  to  be  to  con-  is  an  entry  of  an  unica  taxatio  doMHoium^  to 

Itaae  on  the  piea-roll,  as  in  this  entry,  the  de-  postpone  the  assessment  of  such  damages,  until 

mntr  by  a  caria  adciaare  ratt,  and  the  issues  the  trial  of  the  issues  in  fact;  but  if  the  issues  in 

ly  a  rinfffSBifs  mii  imimi  krwt^  to  the  same  day;  fact  are  first  tned,  an  unica  taxtUio  is  unneces- 

"''Tfh  it  it  MHoetiiiiet  the  form,  to  award  a  ve-  sarj- ;  for  in  such  case  the  jury  who  try  these 

,  as  wen  to  try  the  iatoe  as  the  contingent  issues  will  of  course   assess   the  damages,  2 

,  aad  then  to  continue  the  demurrer  by  Saund.  300  a.  (4).  t  Tidd's  Prac  6th  ed.  770, 1. 

idcwrif  calf  y  and  the  issue  by  a  xicecomu  (Eo.) 

»■  minikrnt^  t  tMiwid,  )f.  341.   Where  the  (bS)  Ante  p.  10.  n.  (n). 
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duiel  18,  he  to  recogiBje  m  tanm  dfaRHH^fc&;  lai  die 
sune  din^  tbereofis  giveo  hac,  to  the  i&Rsid  Kidivil  Bttihopp. 
Aim]  becnue  the  baroos  hci«  win  6rtlicr  advK 
upon  the  premises  wbereof  the  Mtanamd  Richnd  Bashopp 
mborehath  pot  himself  in  the  jadgneiit  of  the  covcfrrtfatf  day 
is  given  to  the  aforesaid  Richard  Boshopp^  aBSil  the  a&xesaid  8 
days  of  St.  Michael,  to  hear  thereof  thor  jodgBent;  because 
the  same  barons  thereof  are  HOC  vec,  fcc  AtwUdi  daroometh 
the  said  Richard  Bssbopp,  by  hb  atHjmey  a&acaaid;  and  as  to 
that  writ  of  Fenire  JaciaSf  the  jhtiif  dU  nochnig  ihucapon,  nor 
sent  that  writ;  thcrefcre  to  try  the  iane  aiwi  lahl,  as  befare,  it 
was  oommanded  to  the  aJbrcaaid  jWiif  of  the  coonty  of  W<ir- 
cester,  that  he  do  not  omit,  kc  and  thni  he  caoae  Id  coone  here 
Bl>  9  Efa.      fixm  the  day  of  St.  Hilaiy  in  15  diys  1%  ftc  Id  lecogniae  in 

farm  afaieaaid,  &c.  And  the  saane'day  is  given  here  to  the 
it  III  mill  Ridnod  Boshoop;  and  beeaaae  the  said  Richard 
BoAopp  abore  put  Umam  on  the  jmh^nwrt  of  the  cooil^  hut* 
thcr  say  is  giTcn  to  the  albreaaid  Kkhaid  Puahopp  here 
until  from  the  said  day  of  Sl  FDary  in  15  daya^  to  hear 
dieir  jndginent  theieof ;  became  the  barons  here  therecrf*  are 
not  as  yet,  &c.  At  which  day  co»eth  the  said  Richard 
Boshopp^  fay  his  attorney  aforesaid;  aad  the  barons  here,  tlie 
_^  premises  boi^  seen,  whereof  the  afcresaid  Ridiard  Bodbopp 

r**  3^  ^  n  pat  himsdf  opon  the  jodgmem  of  the  oomt,   *  and    mature 
deliberation  thereof  amongst    them  being  luid;    becanse    it 
seemeth   to  the  barons,  that  the  plea  afaresaid  of   the  said 
Richard  Boshopp,  by  him  in  manner  and  farm  above  pleaded, 
is  soffident   in  law  to  discharge  the  said  Ridiard  BoduMip 
of  the  entry,  intmsion,   and  ingress,  above   supposed  to  be 
by  him  done  in  die  aforesaid  wood  called   Alton,  otherwise 
AlTington  Wood,  in  die  said  infennation  specified,  the  afore- 
said 21st  day  cf  February,  in  the  d^  Tear  of  the  rewi  of  the 
ladi^  the  now  Queen,  and  from  the  said  Sist  day  of  Fdmiary, 
untd  the  aforesaid  day  o^  exhibiting  the  said  infommtion,  that 
is  to  say,  the  SOth  day  of  June,  in  the  37th  year  of  the  reign 
of  die  s^d  lady  the  now  Queen,  and  of  the  taking  of  the  issues 
and  profits  thereof  for  that  time  arising ;  It  (u)  is  ffranted  (c2) 
by  the  barons,  that  the  afernaid  Richard  Bushopp,    as  to 
tkatbcfso         the  aforesaid  entir,  intru»on,  and  iif[ress  by  him  above  sup- 
JJ^T^     posed  to  be  don4  in  die  afoiesaid  wood  called  Alton,  odier- 
(■>  Anir,  ft  a.  vrise  Alviuffton  Wood,  in  the  infonnation  specified,  the  afore- 
«?h.^?u«ii    ""*  •^^  "y  ^  Februarv,  in  the  S«d  year  of  the  reign  of 
li^tn^nSrs  ^  ^  ^  ^^  Queen,  and  from  die  sud  2lst  dav  of  February, 
lNd«ir.9t,95»   imtil  the  aforesaid  dav  of  »hibitiM  the  said  inforroaUOD, 
rri-^oioi"  ^^  ^  *^  ^^*  **  SOdi'day  of  Jon^m  die  87di  year  of  die 
44s,44S.  Op!  f^%°  ^  ^  said  lady  the  'Queen,  and  as  to  the  taking  of  the 
Jac.6S.a6.       issues  and  profits  thereof  for  that  time  arisin^^  go  diereof  at 
Sb?i7^i9^  present  without  day,  savins  always  die  right  of  the  Queoi,  if  at 
194.557!  BtML  Aoother  time,  &c(d  2.)     And  as  to  the  trial  of  the  issue  afore- 

1* "^J' Cw- «- «P- «•  »«.  fSCir.f,c^4.  Jeidu  Chilis.  Cro.E8i.14S.  Pfchii. 
*?2:^!L**^"*-'*-*'^  Pli|A.Sas,Sl«.  Kay,77.  Lakftsr6.aS.18B.  lBalilr.U5,lS6. 
I93r4.70.    iBiriin'.  1?9. 


Aate^p.5S.B.<xX  Snad.  aci.  0\  «mi«i«  «ii*Mt  it  it  tli% 

t  Pnc6tk  cdit.795^  ad  1    Mtdtod  ptac^Nv  tl«l 
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said  above  joined  by  the  country  to  be  tried,  it  is  commanded 
to  the  sheriff  of  the  aforesaid  county  of  Worcester,  as  before, 
that  he  do  not  omit,  &c.  and  that  he  cause  to  come  here  from 
the  day  of  Easter  in  15  days  12,  8cc.  to  reco|;nize,  &c.;  and  the 
same  day  is  given  here  to  the  aforesaid  Richard  Bushopp.  At 
which  day,  me  said  Richard  Bushopp  comes  here,  as  before ; 
and  the  aforesaid  attorney-general  of  the  said  lady  the  now 
QaeeD)  who  for  the  said  lady  the  Queen  prosecutes,  present 
here  in  court  at  the  same  day  in  his  proper  person,  and  by  the 
banms  being  spoken  to,   and    asked,  if  he  against  the  said 
Richard  Butmopp  for  the  trial  of  the  aforesaid  issue  above  join- 
ed fay  the  country  would  farther  prosecute,  said  that  he  would  Nolle  prosequi. 
oot(B  d);  upon  which,  the  premises  being  seen  by  the. barons 
here^  and  mature  deliberation  being  had  amongst  them  thereof, 
it  is  granted  by  the  said  barons,  that  the  aforesaid  Richard  Bu- 
shopp, as  to  the  trial  of  the  said  issue  go  without  day  at  present, 
saving  always  to  the  Queen  her  action,  if  at  another  time,  8cc. 
And  afterwards,  that  is  to  say,  the  11th  day  of  April,  in  the  Writ  of  Error 
39th  year  of  the  said  lady  the  now  Queen,  the  said  lady, the  intheExche- 
Queen  sent  here  her  close  writ  under  the  great  seal  of  England  2"rrcturnabie 
to  her  treasurer  and  barons  of  this  Court  of  Exchequer  directed,  ^ist  April,  39 
the  tenor  of  which  follows  in  these  words :  ss.  Ellizabeth,  by  the  ^1^2. 
moe   c£  God  of  England,    Scotland,   France,  and  Ireland, 
Qoeeiiy  defender  of  the  faith,  &c.     To  the  treasurer  and  barons 
of  her  Exchequer,  greeting :  because  in  the  record  and  process, 
and  also  in  giving  of  judgment  in  the  plaint  which  was  in  pur 
oonrt  before  you  *  the  aforesaid  barons  of  our  Exchequer  afore-  ['"'34  b.] 
said,  in  Trinity  term,  in  ihedTth  year  of  our  reign,  by  bill  be-  ' 
tween  us  and  Kichard  Bushopp,  of  certain  trespasses  and  intru- 
sions in  certain  of  our  woods,  with  the  appurtenances,  called 
AhoQy  otherwise  Aldington  Woods,  containing  by  estimation 
5000  acres  of  wood  in  AJton,  otherwise  Alvington,  and  Rock,  in 
our  county  of  Worcester,  manifest  error  hath  intervened  to  our 
great  damage :  and  whereas  in  the  statute  made  in  the  parlia- 
ment of  the  lord  Edward  the  dd,  late  King  of  England,  our  pro- 
genitor,   holden  at  Westminster,  in  the  31st    year  of    his  si  e.:?.  cap. 
ragn(v  2)9  amongst  other  things,  it  is  agreed  and   establi$*hed,  i^-  i  Co.  11  a. 
that  in  all  cases  touching  the  King  or  other  persons,  where  any  p|^^^  206  bl 
one  complaineth  of  error  made  in  the  process  in  the  Exchequer,  a  H.f.  13  a. 
the  chancellor  and  treasurer  cause  to  come  before  them  in  some  S&v>l*  ^^>  ^^* 
cbainber  of  council  nigh   to  the  Exchequer,  the  said  record  ^*  ^'  ^^  ^ 
and  process   out  of  the  Exchequer,  and  taking  to  them   the 


ylcigoct  to  bar  the  action,  if  Uie  plaintiff  de-  difference;  for  in  eacli  case,  judgment  of  nil 

Mir  to  IL  and  the  demarrer  is  determined  in  cq»ta^  shall  be  given  against  the  plaintiff.    Id. 

ftftnr  of  the  plea^  judgment  of  nil  aqnai  thnW  Ibid.    Cooke  t.  Sayer,  a  Burr.  749.    And  see 

be  catered,  notwtthaUnding  there  may  be  also  Tidd's  Append.  5th  edit.  300,  l.    (Ed.) 

•■e  or  iMire  Issues  in  fact ;  because  upon  the  y     x  «     ..        ^         j    ir    .    /. 

wWe,  It  appears  that  the  plaintiff  had  no  ciuse  (".  *)  \^!  ™  "^tnre  and  effect  of  a  nolle  pro. 

•rartkm.  80  where  several  pleas  are  pleaded,  *«^»  »"<* »"  ^•'at  cases  it  may  or  may  not  be 

mmtt  the  statute  4  aud  5  Ann.  c.  16,  all  of  them  c^ered,  see  pc»t,  8  Co.  58.  and  the  notes  there. 

fibf  to  destroy  the  action,  and  one  or  more  ^  l""*- ^2?  ^'  "*'  ^^'  ^{^r\'^^^A.^^^\^^L^'  *^^- 

iMMvejolDed  on  some  ofthc  pleas,  and  there  1  Lord  Raym.  598.   1  Wis.  90.  3  F.  R.  511. 

•w  iM  o/iBora  demurrers  to  the  rist  ^if  the  ^  Sa^jnd.  207.  (•).   «  Tidd's  Prac.  6eh  edit.  7«2 

court  determliie  the  demurrers  in  favour  of  the  ""^^4.    (Ed.) 

4ehaiimif  krfwe  the  Iwues  are  tried,  they  sliall  (cS)  As  to  error  into  the  Exchequer  Cham- 

MC  be  tried}  and  If  V^  the  trial,  it  makes  no  her,  see  ante  pJi5^^7,  aud  the  notes  ib.  (Ed.) 
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jastioes  and  such  like  sages,  as  to  them  AmU  mjldi  £t  to  be 
taken,  they  cause  to  be  called  before  them  the  bamns  of  liie  Ex- 
chequer aforesaid,  to  hear  their  informatjons,  and  the  cnies  of 
their  judgroeut,  and  the  business  thereiqxm  canae  to  be  doly 
examined;  and  if  any  error  was  found,  the  same  esse  to  be 
corrected,  and  the  rolls  to  be  amended,  and  aflerwanfa  ant 
back  into  the  said  Exchequer,  to  do  execotian  liiereaCi  as  be- 
longeth,  as  in  the  said  statute  it  is  contained:  we  tberefcrewfl- 
ling,  error,  if  any  such  there  be,  shall  be  corrected,  aooofd- 
ing  to  the  form  of  the  statute  aforesaid,  and  speedy  jnsdoe  to  be 
done  in  that  behalf^  command  yon,  that  if  jndgiDent  thereof  be 
given,  then  the  record  and  process  afor^aid,  with  all  things 
concerning  the  same,  before  our  belored  and  fiutfafnl  oonncillor 
T.  Egerton,  Knt-  Keeper  of  our  Great  Seal  of  Engbiid, 
and  Tou  the  afin^esaid  treasurer  in  the  ComicO  Chamber  next  to 
the  tlxcheqoer  aforesaid,  called  the  CooDdl  QiamhrTy  i^iao 
Tuesday,  that  is  to  say,  the  21st  day  of  thb  intfaiit  mcndb  of 
April,  yon  cause  to  come ;  and  that  the  same  keeper  of  the 
great  seal,  and  you  the  aforesaid  treasurer,  ike  record  being 
seen  and  examined,  and  the  process  aforesaid,  and  yoor  infiv'- 
mations  being  heard,  yon  the  aforesaid  barons  fbriber  in  this  part 
with  the  coonsd  (rf*  the  jusdoes  and  other  si^es  aforesaid,  yon 
cause  to  be  done,  whatof  right  and  acocHdii^  to  the  form  of  the 
statute  is  to  be  done,  \lltness  oondf  at  WestmiDSler,  the  lldi 
day  of  April,  in  the  39th  year  of  oar  rogn.  Symoos.  At  whidi 
said  29th  day  of  the  said  month  of  April,  the  aforesaid  worthy 
man,  Thomas  Egerton,  Knt.  Keeper  of  the  Great  Seal  of  Ei^ 
land,  and  Willijjn,  Lord  Burghley,  Lord  Treasurer  of  Eng- 
land, caused  to  come  before  them  the  record  aforesaid  in  the 
aforesaid  chamber  next  to  the  Exdiequer  aforesaid,  called  the 
Council  Chamber ;  and  at  the  said  day  and  place  came  before 
the  lord  keeper  of  the  great  seal,  and  the  lord  treasurer,  the 
aforesaid  attorney-general  of  the  lady  the  Queen,  and  for  the 
[*33a.]  said  *  lady  the  Queen  said,  that  in  the  record  and  process  afore- 
said, and  in  giring  judgment  afinesaid,  of  and  upon  the 
SpfrriaieiTcrt  aforesaid  demurrer  in  law,  it  is  diTersly  erred  (e  2) ;  that  b  to 
■■''■' '"  say,  that  the  aforesaid  Richard  Bushopp,  fay  his  plea  in  bar  of 

Tkit  the  pin    the  information  aforesaid  pleaded,  doth  soppose,  that  the  afore- 


ail^fed  tkat       said  late  Kinjs  Henrr  the  Tth  was  sdsed  oif  the  rerersiim  of  the 


•nw4  i^  ^Tw*  '"'^'^f  aforesaid,  with  the  appurtenances,  whereof  &c.  as  (^  fee 
tke  rrrcniioa  and  ri^ht,  in  the  right  of  his  crown  of  England,  by  ooloor  of  the 
^JJtL3J!r*^  attainder  of  the  aforesaid  Edwaid,  late&rl  of  Warwidt,  and 
h^  ^J  ^^  fof^  of  the  aforesaid  act  of  pariiament,  in  the  19th  year 
ctedLriut  of  the  reign  of  the  said  late  King*  in  the  bar  aforesaid  mention- 
miwfl^  «J»  by  which  act  it  was  enacted,  that  the  aforesaid  Edward,  late 
fmH^t  afii  te  ^^^  should  forfeit  to  the  said  late  Kii^  all  his  manors,  lands, 
Judhv^  tenemoits  and  hereditaments ;  whereas  the  aforesaid  late  King^ 
■JhT^fwiy'  ^^  rirtue  of  the  attainder  and  act  of  pariiament  aforesaid  made, 
wckn^  verted  ^  before  is  said,  could  not  be  seised  of  the  reversion  aforesaid 
iaiLT.  before  inquisition  thereof  taken,  and  of  record  remaining  by 

which  it  should  be  foond,  that  the  aforesaid  eari,  at  the  time  of 

Ajt0tkea9»caaKat9fenon,5ccute|^fS.a.^QlX    v^a.) 
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the  treason  aforesaid  by  him  committed,  or  any  time  after  was 
seised  of  the  said  reversion,  as  of  fee  and  right    And  in  this,  That  it  alleged 
that  the  aforesaid  Richard  doth  suppose,  that  the  aforesaid  late  5?*d^*°^l^^  J* 
King  Henry  the  7th  died  seised  of  that  reversion,  and  that  the  the  revereion 
said  reversion  descended  to  the  aforesaid  late  King  Henry  the  «><!  the  same 
8th,  as  son  and  heir  of  the  aforesaid  late  King  Henry  the  7th ;  I^J"^ h^s  ^ 
whereas  in  fact  the  said  reversion  did  not  descend  to  the  said  whereat  tiil 
late  King  Henry  the  8th,  nor  by  the  laws  of  this  kingdom  office  found 
oonld  descend  before  the  inquisition  thereof  for  the  aforesaid  descend  to°H 
late  King  Henry  the  7th  thereof  to  be  found,  and  of  record  to  8. 
remain.  And  in  this,  that  the  said  Richard  Bushopp  supposeth,  That  the  office 
that  by  a  certain  inquisition  taken  at  the  castle  of  Worcester  the  [^""^  h***?^ 
5th  da^  of  July,  in  the  23d  year  of  the  reign  of  the  aforesaid  virtiUe  officii^ 
late  King  Henry  the  8th,  before  Roger  Winter,  Esq.  then  es-  was  retnraed 
cheator  of  the  said  late  King  in  the  said  county,  by  virtue  of  his  cery^^Sw^ 
oflke,  it  was  found  that  the  aforesaid  Edward,  late  Earl  of  War-  u  oa'^ht  to  be 
wicky  was  seised  of  the  reversion  of  the  manor  aforesaid  as  of  returned  in  the 
§»  and  right,  and  so  thereof  beins  seised,  the  aforesaid  act  in  not  in  ^^Sin!^ 
the  aforesaid  parliament  of  the  aroresaid  late  King  Henry  the  eery. 
Ttfa,  in  the  19th  year  of  his  reign  aforesaid  was  made  in  manner 
and  form  aforesaid,  and  that  by  colour  of  the  said  actof  parlia- 
meDt  the  late  King  Henry  the  7th  was  seised  of  the  reversion 
aioresaid,  as  bv  the  inquisition  aforesaid  in  the  Court  of  Chan- 
eery  of  the  saia  lady  the  Queen  at  Westminster  in  due  manner 
retamed,  and  there  of  record  remaining,  more  fully  appeareth; 
whereas  every  inquisition  taken  upon  whatsoever  attainder  of 
high  treason,  taken  before  the  escheator,  by  virtue  of  his  office, 
oof  ht  to  be  returned  into  the  Court  of  the  Eling's  Exchequer, 
ana  there  ooght  to  be  filed,  and  not  in  the  Court  of  Chancery ; 
sod  if  in  the  Court  of  Exchequer  returned,  and  there  of  record 
it  be  not  filed,  then  the  said  inquisition  is  void,  and  of  no  force 
ia  law  (h  2).    And  in  this,  that  whereas  the  aforesaid  *  Richard  [  *  85  b.  ] 
Bushopp  sapposeth,  that  the  aforesaid  late  King  Henry  the  8th,  j^*^^  P'^^ 
the  3d  day  of  November,  in  tlie  23d  vear  of  his  reim,  by  his  mLe  to^W. 
letters  patent  under  his  great  seal  of  England  sealed,  bearing  byKingH.8.* 
date  the  same  day  and  year,  reciting,  that  whereas  the  said  late  '^}-^  not 
King  the  20th  day  of  October,  in  the  19th  year  of  his  reign,  by  ly^thatttir*^ 
his  tetters  patent,  had  given  and  granted  to  the  abovesaia  Wal-  King  had  de- 
ter Walshe  the  manor  of  Grafton  Fleuard,  in  the  county  of  ^^f  q  ^ 
WcNTcester,  and  the  ad vowson  of  the  church  of  Grafton  Fleuard,  and  Cbnt'oniy 
vith  the  appurtenances,  for  the  term  of  the  life  of  the  said  Wal-  bjr  way  of  r*- 
tcr ;  and  whereas  the  same  late  King  the  6th  day  of  December,   ^'^^* 
in  the  21st  year  of  his  reign,  by  ouer  his  letters  patent,  had 
given  and  granted  to  the  aoovesaid  Walter,  and  to  one  Eliza- 
beth then  his  wife,  the  aforesaid  manor  of  Charleton,  with  the 
ippurtenances,  in  the  said  county  of  Somerset;  to  have  and  to 
Ud  to  the  said  Walter  and  Elizabeth,  and  their  assigns,  for 
teim  of  the  lives  of  the  said  Walter  and  Elizabeth,  and  of  the 
boger  liver  of  them ;  the  said  late  King  Henry  the  8th,  for  that, 
Alt  the  said  Walter  the  aforesaid  letters  patent  to  him  of  the, 
ifcresaid  manor  of  Ghrafton  Fleuard,  and  the  said  Walter  and 


(tt  2)  See  post  4S.  b.  n. 
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In  nmUo  eat  er-  said  errors,  and  they  are  read  unto  him ;  which  being  read  am 
^^*  beard,  the  said  Richard  saith,  that  in  the  record  and  proces 

BUhop'tCase.  aforesaid,  and  in  giving  the  judgment  aforesaid,  it  is  in  no 
6  Mod.  906,  thing  erred  (l  2),  and  prayeth,  that  the  aforesaid  lord  keeper  o 
«07.  ri  SaUt,      iijg  great  seal  and  the  lord  treasurer  do  proceed  as  well  to  th 

examination  of  the  record  and  process,  as  to  the  aforesaid  mat 

ters  for  errors  alleged,  according  to  the  form  of  the  statute  afore 

said;  and  the  aforesaid  attorney  of  the  said  lady  the  Queen  said 

Cwia  odftiMwrt   as  above,  and  thereof  prayeth  likewise,  &c.     And  because  thi 

**^*  aforesaid  lord  keeper  of  the  great  seal  and  the  lord  treasure] 

will  advise  themselves  of  and  upon  the  premises  before  they  givi 
their  judgment  thereof,  day  is  given  here  to  the  abovesaic 
Richard  pushopp,  in  the -chamber  aforesaid,  until  •TueS' 
day  next  after  the  Sd  day  of  May,  to  hear  their  judgmeni 
thereof,  &c  At  which  day,  before  the  aforesaid  lord  keeper  o, 
the  great  seal  and  the  lord  treasurer,  in  the  chamber  afore- 
said, the  said  Richard  Bushopp  comes,  by  his  attpmey  afore^d 
and  because  the  aforesaid  lord  keeper  of  the  great  S€»],  and  the 
lord  treasurer,  are  not  yet  advised  of  giving  their  judgment  o\ 
and  upon  the  premises,  further  day  is  given  to  the  anovesaid 
Richard  Bushopp,  in  the  chamber  aforesaid,  until  the  first  Tues- 
To  Trio.  day  following  in  the  term  of  the  Holy  Trinity,  to  hear  theb 

i*udgm<^nt  thereof,  &c.  At  which  day,  before  the  aforesaid  lord 
weeper  of  the  great  seal  and  the  lord  treadurer,  in  the  cham- 
ber aforesaid,  comes  the  aforesaid  Richard  Bushopp,  by  his  at- 
torney aforesaid ;  and  because  the  aforesaid  lord  keeper  pi 
the  great  seal,  and  the  lord  treasurer,  are  not  yet  advised 
of  giving  their  judgment  of  and  upon  the  premises,  fur- 
ther day  is  given  to  the  abovesaid  Richard  Bushopp,  in  the 
Mich.  chamber  aforesaid,   until  the  2d  Tuesday  in    the    term    oi 

[  *  37  a.  ]^  St.  Michael  next  ensuing,  to  hear  their  judgment  thereof^ 
&c.  At  which  day  the  aforesaid  lord  keeper  of  the  great  seal^ 
and  lord  treasurer,  in  the  chamber  aforesaid,  did  not  come ;  but 
Sir  John  Popham,  Knt  and  Edward  Anderson,  Kn  t  chief  justices 
of  each  bench  catne  at  the  same  day,  and  then  are  there  present, 
according  to  the  form  of  the  statute  in  such  case  made  (m  S)  : 
and  the  aforesaid  Richard  Bushopp,  in  the  chamber  aforesaidf 
Writ  of  Error  conies  by  his^attomey  aforesaid,  before  the  said  justices ;  and 
adjoamed.        the  aforesaid  business,  and  suit  of  errors,  by  the  said  justices  is 

adjourned  and  continued,  by  virtue  of  the  said  statute,  until 
Tuesday  then  next;  and  the  same  day  is  given  to  the  aforesaid 
Richara  Bus^hopp,  to  hear  their  judgment  thereof,  &c«  At 
which  day,  before  the  aforesaid  lord  keeper  of  the  great  seal  and 
lord  treasurer,  in  the  chamber  aforesaid,  comes  the  aforesaid  Ri- 
chard Bushopp,  by  his  attorney  aforesaid;  and  because  the  afore- 
said lord  keeper  of  the  great  seal  and  lord  treasurer  are  not  yet 
advised  of  giving  their  judgment  of  and  upon  the  premises,  fur- 
ther day  is  given  to  the  aforesaid  Richard  Bushopp,  in  the  cbam« 
ber  aforesaid  until  Tuesday  next,  the  Bth  November  foUowing, 
to  hear  their  judgment  thereof,  &c.  At  which  day,  before  the 
aforesaid  lord  treasurer  and  the  aforesaid  chief  justices  present 


(l  t)  Ante  p.  30.  n.  (t  1).       (m  f }  Ante  p.  27,  (o  1). 

7 


35  b^-^S6  a.  b.  plsadimos  in  ths  caisb  of  altoh  w^ods.  91 

tioD  of  the  trespass  and  intrusion  aforesaid,  was  not  heir  of  the 

aid  Richard,  late  Earl  of  Warwick,  as  by  the  law  of  the  land  it 

ought  to  be  shewed.   And  in  this,  that  by  the  said  act  of  the  28th  That  by  the 

year  afi>resaid,  the  aforesaid  manor  of  Abbottesley,  with  the  !*!i*^*»  *®  ^i 

^— .  I.         ro,—         •         u  "^jx^L      8.  the  manor  of 

qppnrtenances,  whereof,  &c.  was  ^ven  by  express  words  to  the  Abbotteslej 
ittd  kte  King  Henry  the  8th,  his  heirs  and  successors,  and  was  expressly 
tkarcfore  the  said  saving  in  the  same  act  mentioned  is  repugnant  §^3°^^'°^ 
to  the  said  act  and  void,  to  reserve  any  right  in  that  manor  therefore  the 
to  any  other   person;    and   therefore   the  aforesaid  Walter  aavli^ thereia 
Walshes  and  EUasabeth  his  wife^  to  have  or  claim  any  right  or  ^  JSfd5°*°* 
estate  of  or  in  the  said  manor,  by  force  of  the  said  act  of  parlia- 
ment, are  barred.    And  in  this,  that  whereas  the  aforesaid  plea  General  error. 
of  the  «aid  Richard  Bashopp  above  in  bar  pleaded,  is  insufficient 
in  law  to  discharge  or  excuse  him  the  said  Richard,  of  the  tres- 
pMs»  intmsion,  and  ingress  aforesaid,   upon  which  plea  the 
gGoraaid  attorney  of  the  said  lady  the  Queen  had  demurred  in 
iiw,  and  demanded  judgment  thereof  for  the  said  lady  the 
Qaeoi;  yet  that  notwithstanding,  it  is  adjudged  by  the  barons, 
tlbat  the  plea  of  the  said  Richard  is  sufficient  in  law  to  discharge 
lufli  the  said  Richard  of  the  entry  and  intrusion  into  the  afore- 
said wood  called  Alton  Wood,  otherwise  Alvington  Wood,  the 
aSofesaid  1st  day  of  February,  in  the  dSd  year  ofthe  reign  of  the 
SHd  lady  the  now  Queen^  and  from  the  same  day  untu  the  ex- 
hibiting the  information  aforesaid,  and  of  the  taking  of  the 
issoes  and  profits  thereof  by  that  time.    And  so  the  same  attor- 
B^-general,  for  the  said  lady  the  Queen  saith,  that  in  the  re- 
eord  and  process  aforesaid,  *  and  in  giving  the  judgment  afore-  [  *  36  b*  ] 
ssid,  it  is  manifestly  erred.    And  thereupon  the  said  attorney  of 
tht  said  ladv  the  Queen,  for  the  said  lady  the  Queen  prayeth, 
that  the  judgment  aforesaid  for  those  errors,  and  others  in  the 
leoord  and  process  aforesaid,  be  revoked,  annulled,  and  be  had 
Sht  nothing:  and  also  a  writ(K  2)  to  warn  the  aforesaid  Ri-  Scire faeias^ 
chard  Bu^opp  to  be  here  before  the  afoiesaid  lord  keeper  of  ^^j^^*^^ 
At  great  seu  and  the  lord  treasurer,  &c.  at  a  certain  day,  to 
tlie  record  and  process  aforesaid,  as  also  the  aforesud 
which  he  the  said  attorney-general  of  the  said  lady  the 
Queen  then  there  alleged ;  and  it  is  granted  unto  him ;  and  it 
IS  eommanded  to  the  sheriff  of  the  said  county  of  Worcester, 
ibttby  good  and  lawful  men  of  his  bailiwick,  he  ^ve  warning  to 
die  wd  Ridiard  Bushopp,  that  he  be  before  the  aforesaid  lord 
keqier  of  the  great  seal  and  the  lord  treasurer,  in  the  chamber 
sfiMresaid,  upon  Tuesday  next,  the  26th  day  of  the  said  month 
sf  April,  to  hear  in  form  aforesaid,  i^  &c;  and  further,  &c  that 
la  die  coort,  &c.    At  whidi  day  the  same  sheriff,  that  is  to  say, 
Edward  Harwell,  Esq.  returned  the  writ  aforesaid,  and  sent, 
Ikat  the  said  writ  was  so  late  delivered  unto  him,  that  for  the 
ihnrfness  of  the  time  he  could  not  execute  it :  yet  the  aforesaid  Defendant 
Bachard  Boshopp,  before  the  aforesaid  lord  keeper  of  the  great  spp»r8. 
waif  and  the  lord  treasurer,  at  the  same  day,  comes  into  the 
duunber  aforesaid,  by  Arthur  Salway,  his  attorney,  and  demands 
the  hearing  ofthe  raDord  and  of  the  process,  as  also  ofthe  afore- 

(at)  8eente  p.  50.  and  the  notes  there. 
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flnlbMecr.   wd  errorBy  and  thcj  sre  lead  sBto  Uin ;  wUdi  being  read  and 
*?*  heard,  the  laid  Ridiaid  sahhy  that  in  tlie  leoord  and  process 

fthhty'iCMC-  ^dbraaid,  and  in  giving  the  jndgpMnt  aforesaid,  it  is  in  no- 
OMfos,  fIiingerred{LSX  ^^d  prajcth,  tliat the  afbreaaid  lord  keeperof 
a^.  ri  UMl      iIi^  great  seal  anl  the  lord  ucamu  do  proceed  as  well  to  the 

examination  of  the  reooid  and  process  asto  the  afiMresaid  mat- 
ters fiyr  errors  allied,  aooordii^totheibraiof  the  statute  afore- 
said; and  the  aforesaid  attomqr  of  the  said  lady  the  Qoeensaith 

^^^Mmv   as  abore,  and  thereof  prmlh  likewise^  &c.     And  because  the 

aforesaid  lord  keepo*  of  the  greaS  seal  and  the  lord  treasurer 
win  adriae  themsdves  of  and  upon  the  premises  before  tbey  gire 
their  jodgment  thereof  day  is  given  here  to  the  abovesaid 
Ridiard  Bnshoppb  in  the. chamber  aforesaid,  nntil  Tues- 
day next  after  the  3d  day  of  May,  to  hear  their  judgment 
thereof  &c.  At  which  day,  before  the  aforesaid  lord  keeper  of 
the  great  seal  and  the  lord  treasorer,  in  the  chamber  afore^ 
said,  the  said  RidiardBushopp  comes,  tij  his  attorney  aforesaid; 
and  beranie  the  aforesaid  lord  keeper  of  diegreat  sol,  and  the 
lord  treasorer,  are  not  yet  adrised  of  giring  their  judgment  of 
and  upon  the  premises,  further  day  is  giren  to  the  woresaid 
Richard  Boshopp,  in  the  chamber  aforesaid,  imtil  the  first  Tues- 

Tb  Tda.  day  fblfowing  in  the  term  of  the  Holy  Trinity,  to  hear  their 

judgment  thereof  &c.  At  which  day,  before  the  aforesaid  lord 
keeper  of  the  great  seal  and  the  lord  treasurer,  in  the  cham- 
ber aforesaid,  comes  the  aforesaid Ridiard Busbopp,  by  hisat- 
tomey  aforesaid ;  and  beranie  the  aforesaid  lord  keeper  of 
the  great  seal,  and  the  lord  treasorer,  are  not  yet  advised 
of  giving  their  judgment  of  and  upon  the  premises,  forr 
ther  day  is  given  to  the  abovesaid  Richard  Bushcqip,  in  the 

Mieh.  crhamber  aforesaid,   imtil  the  2d  Tuesday  in    the    term    of 

[  *  37  a.  ]  ^  St.  Michael  next  ensuing^  to  hear  their  judgment  thereof 
&C.  At  which  day  the  aforesaid  lord  keeper  of  the  great  seal, 
and  lord  treasurer,  in  the  chamber  aforesaid,  did  not  come;  but 
Sir  John  Popham,  Knt  and  Edward  Anderson,  Knt  chief  justices 
of  each  bench  came  at  the  same  day,  and  then  are  there  present, 
according  to  the  form  of  the  statute  in  such  case  made  (m  S)  : 
and  the  aforesaid  Richard  Bushcqip,  in  the  chamber  aforesaid, 

Writ  of  Error   monies  by  his^attomey  aforesaid,  before  the  said  justices ;  and 

adjourned.        the  aforesaid  business,  and  suit  of  errors,  by  the  said  justices  is 

adjourned  and  continued,  by  virtue  of  the  said  statute,  until 
Tuesday  then  next;  and  the  same  day  is  given  to  the  aforesaid 
Richard  Bushopp,  to  hear  their  judgment  thereof  &c.  At 
which  day,  before  the  aforesaid  lord  keeper  of  the  great  seal  and 
lord  treasurer,  in  the  chamber  aforesaid,  comes  the  aforesaid  Ri- 
chard Bnshopp,  by  his  attorney  aforesaid;  and  because  the  afore- 
said lord  keeper  of  the  great  seal  and  lord  treasurer  are  not  yet 
advised  of  giving  their  judgment  of  and  upon  the  premises,  fur- 
ther day  is  given  to  the  aforesaid  Richard  Bushopp,  in  the  cham« 
ber  aforesaid  until  Tuesday  next,  the  8th  November  following, 
to  hear  their  judgment  thereof,  &c.  At  which  day,  before,  the 
aforesaid  lord  treasurer  and  the  aforesaid  chief  justices  present 
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in  the  chamber  aibresaid,  comes  the  aforesaid  Richard  Biisfaopi) 
l^  his  attorney  aforesaid ;  and  because  for  the  absence  of  the 
aforesaid  lord  keeper  of  the  great  seal,  in  the  aforesaid  business 
and  suit  of  error  it  cannot  be  proceeded,  the  same  cause  is  con- 
cinaed  and  adjourned  by  them  the  lord  treasurer  and  chief  jv^ 
tioes,  by  virtue  of  the  act  aforesaid  made,  until  Tuesday  next^ 
the  22d  day  of  November  then  next  ensuing,  in  the  chamber 
aforesaid ;  and  the  same  day  is  given  to  the  aforesaid  Richard 
Bosbopp,  in  the  same  chamber,  to  hear  their  judgment  thereof, 
(tc    At  which  day,  before  the  aforesaid  lord  keeper  of  the 
great  seal  and  the  aforesaid  justices,  in  the  chamber  aforesaid, 
oomes  the  aforesaid  Richard  Bushopp,  by  his  attorney  aforesaid ; 
and  the  aforesaid  lord  treasurer  there  then  not  coming,  the  bu- 
nness  and  suit  of  errors  aforesaid,  is  continued  and  adjourned  by 
tbem  die  lord  keeper  of  the  great  seal,  and  the  chief  justices,  by 
Tirtne  of  the  aforesaid  act  thereof  made,  until  the  second  Tues-  To  Hilaryy40 
day  in  the  term  of  St.  Hilaiy  then  next  following ;   and  the  ^^ 
ame  day  ia  given  to  the  aforesaid  Richard  Bushopp,  iii  the  cham- 
ber afonssud,  to  hear  their  judgment  thereof,  &c.  At  which  day,' 
the  aforesaid  lord  keeper  of  the  great  seal  and  the  lord  treasurer 
came  not  in  the  chamber  aforesaid,  but  the  aforesaid  chief  jus- 
tices of  each  bench  came  into  the  same  chamber,  and  are  there 
present;  and  the  aforesaid  Richard  Bushopp,  at  the  same  dav, 
in  the  chamber  aforesaid,  before  the  said  justices,  likewise  cometh^ 
bjr  his  attorney  aforesaid ;  and  the  aforesaid  business  and  suit  of 
errors  is  continued  and  adjourned  further,  by  virtue  of  die  sta- 
tute aforesaid  thereof  made,  until  the  first  Tuesday  in  the  term  of 
Easter  next  following ;  and  the  same  day  is  given  to  the  afore-  East 
nid  Richard  Bushopp,  in  the  chamber  inoresaid,  to  hear  their 
judgment,  &c     *  At  which  day,  before  the  aforesaid  lord  keeper  [  *  37  bt  3 
of  me  great  seal,  and  the  aforesaid  chief  jusdces,  comes  here  the 
afi)reaaid  Richard  Bushopp,  in  the  chamber  aforesaid,  by  his  at- 
torney aforesaid ;  and  the  said  lord  treasurer  then  and  there  not 
cooung,  the  aforesaid  business  and  suit  of  errors  is  continued  and 
adjonmed  by  the  statute  aforesaid  thereof  made,  further  until  the 
w  Taesday  of  the  aforesaid  term  of  Easter,  in  the  chamber 
sferesaid ;  and  the  same  day  is  given  to  the  aforesaid  Richard 
Boshqpp,  in  the  chamber  aforesaid,  to  hear  their  judgment  there- 
of ftc     At  which  day,  the  aforesaid  lord  keeper  of  die  great  seal 
and  the  lord  treasurer  aforesaid  come  not;  but  the  aforesaid 
duef  jusdces  come  into  the  same  chamber,  and  are  there  present; 
and  the  aforesaid  Richard  Bushopp  likei^ise  cometh,  by  his  at- 
torney aforesaid ;  and  the  aforesaid  business  and  suit  of  errors  by 
tbcfli  is  continued  and  adjourned  further,  by  virtue  of  the  statute 
dbresaid  thereof  made,  until  the  first  Tuesdav  in  the  term  of  Trio. 
Ibe  H<dy  Trinity  then  next  following;  and  the  same  day  is 
given  to  the  aforesaid  Richard  Bushopp,  in  die  chamber  afore- 
ttid,  H>  hear  their  judgment  thereof  &c.    At  which  day,  before 
tbe  chief  justices,  in  the  chamber  aforesaid,  cometh  the  aforesaid 
Bidiaid  Boshopp,  by  his  attorney  aforesaid ;  and  because  the 
Arenid  lord  keeper  of  the  great  seal  and  the  lord  treasurer  then 
Mid  there  come  not,  the  aforesaid  business  and  suit  of  errors  is 
•Bottnued  and  adjourned,  according  to  the  form  of  the  statute 
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iher^mfiidiei.farther  untU  Tuesday  the  fourth  day  of  Julv  in 
the  same  term  of  the  Holy  Trinity ;  and  the  same  day  is  given 
to  the  aforeaid  Richard  Bushc^p,  in  the  chamber  aforesaid,  to 
hear  their  judgment  thereof)  &c«  At  which  day,  before  the  afore- 
said chiefiustices,  in  the  chamber  aforesaid,  cometh  the  aforesaid 
]3.ichard  Bushopp,  by  his  attorney  aforesaid ;  and  because  the 
aforesaid  lord  keeper  of  the  great  seal  and  lord  treasurer  come 
not,  therefore  the  aforesaid  business  and  suit  of  errors  is  conti- 
puedand  adjourned,  according  to  theformof  the  statute  aforesaid^ 

Mich.  further  until  the  third  Tuesday  in  the  term  of  St.  Michael  next 

following;  and  the  same  day  is  fAven  to  the  aforesaid  Richard 
Bushopp,  in  the  chamber  aforesaid,  to  hear  their  judgment  there- 
of, &C.  At  which  day,  before  the  aforesaid  chief  justices,  in  the 
chamber  aforesaid,  cometh  the  aforesaid  Richard  Bushopp,  by 
his  attorney  aforesaid ;  and  because  the  aforesaid  lord  keesp&c  of 
the  great  seal  and  the  lord  treasurer  come  not,  therefore  the 
aforesaid  business  and  suit  of  errors  is  continued  aud  adjourned, 
by  virtue  of  the  statute  aforesaid  thereof  made,  further  until  the 
Slstday  of  November,  in  the  same  term  of  St.  Michael;  and 
the  same  day  is  given  to  the  aforesaid  Richard  Bushopp,  in  the 
chamber  aforesaid,  to  hear  their  judgment  thereoi^  &c.  At  which 
day,  before  the  aforesaid  chief  justices,  in  the  chamber  aforesaid, 
^meth  the  aforesaid  Richard  Bushopp,  by  his  attorney  afore- 
said ;  and  because  the  aforesaid  lord  keeper  of  the  areat  seal  and 
lord  treasurer  come  not,  therefore  the  aforesaid  business  and 
suit  of  errors  is  adjourned  and  continued,  according  to  the  form 
of  the  statute  aforesaid,  until  the  second  Tuesday  of  the  term  of 

HiL  41  EUs.     St.  Hiiarv  next  following :  and  the  same  day  is  given  to  the  afor^ 

s^d  Richard  fiushopp,  in  the  said  chamber  aforesaid,  to  hear 
their  jpd^ent  thereof,  &c.  At  which  day,  before  the  aforesaid 
[  *  38  a.  ]  chief  justices,  in  the  chamber  aforesaid,  cometh  the  aforesaid  ^Ri- 
chard Bushopp,  by  his  attorney  aforesaid ;  and  because  the 
aforesaid  lord  keep^  of  the  great  seal  and  lord  treasurer  come 
npl^  therefore  the  aforesaid  business  and  suit  of  errors  is  conti- 
tinued  and  adjourqed,  by  virtue  of  the  statute  aforesaid  thereof 

East  made»  further  until  the  first  Tuesday  in  the  term  of  Ei^steir  then 

next  following;  and  the  same  day  is  given  to  the  aforesaid  Ri- 
chard Bushopp,  in  the  chamber  afor^saidf  to  hear  their  judg- 
ment thereof,  ac  At  which  day,  before  the  aforesaid  chief  jus- 
tices in  the  chamber  aforesaid,  cometh  the  aforesaid  Richard 
Bushopp,  by  his  attorney  aforesaid ;  and  because  the  aforesaid 
lord  keeper  of  the  great  seal  and  the  lord  treasurer  come  QOt, 
therefore  the  business  and  suit  of  errora  aforesaid  is  continued 
and  adjourned,  according  to  the  form  of  the  statute  aforesaid,  un- 

Trin.  til  the  first  Tuesday  in  the  term  of  the  Holy  Triqity  next  follow- 

ing ;  and  the  same  day  is  given  to  the  aforesaid  Richard  Bushopp^ 
in  tbe  chamber  aforesaid,  to  hear  their  judgment  thereof.  Atwhich 
day,  before  the  aforesaid  Thomas  Egerton,Knt.  lord  keeper  of  the 

E'  seal,  and  Thomas  Lord  Buckhurst,  now  lord  treasurer  of 
and,  in  the  chamber  aforesaid,  cometh  the  aforesaid  Richard 
opp,  by  his  attorney  aforesaid ;  and  the  aforesaid  attorney 
of  the  lady  the  Queen,  for  the  said  ladv  the  Queen,  as  at  first» 
prayeth,  &c.;  and  because  the  aforesaid  lord  keeper  of  the  great 
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•eal  and  lord  treasurer  will  farther  advise  of  giving  their  judg* 
■lent  of  and  upon  the  premises  before,  &c.,  farther  day  is  given 
to  the  afinresaia  Richard  Bushopp,  in  the  chamber  aforesaid,  un- 
tfl  the  second  Tuesday  in  the  term  of  St.  Michael  then  next  {cir  Mich. 
lowiiM^  to  hear  thdr  judgment  thereof,  Sec,    At  which  day,  be- 
fixe  tbe  afbresud  lord  keeper  of  the  great  seal  and  the  lord 
treasorer,  in  the  chamber  aforesaid,  cometh  the  aforesaid  Rich- 
sid  Boahopp,  by  his  attorney  aforesaid ;  and  because  the  afbre- 
ssid  lord  keeper  of  the  great  seal  and  lord  treasurer  are  not  yet 
advised  of  ^ving  their  tudgment  of  and  upon  the  premises,  day 
fiirther  is  given  to  the  aforesaid  Richard  Bushopp,  in  the  cham- 
ber afiiresaid,  until  Tuesday  the  23d  day  of  October  in  the 
suDe  term  of  St  Michael,  to  hear  their  judgment  thereof,  &o.  ^P^  p*  9.  n. 
At  wfaidi  day,  befixe  the  aforesaid  lord  keeper  of  the  great  seal 
and  die  lord  treasurer,  in  the  chamber  aforesaid,  cometh  the 
sfiiresaid  Richard  Bushopp,  by  his  attorney  aforesaid;  and  be- 
the  afiiresaid  lord  keeper  of  the  great  seal  and  lord  trea- 
arenot  yet  advised  of  giving  their  judgment  of  and  upon 
dw  premises,  day  fiirlher  is  given  to  the  aforesaid  Richard  Bu- 
shopp, in  the  chamber  aforesaid,  until  Tuesday  the  30th  day  of 
the  same  mcmth  of  October  in  the  same  term  of  St  Michael,  to 
hear  their  ju^Up^icnt  thereof,  &c.    At  which  day,  the  aforesaid 
kxd  keqper  oTthe  great  seal  and  lord  treasnrer  do  not  come  in 
the  chamber  aforesaid ;  but  the  aforesaid  chief  justices  in  tlie 
dismber  aforesaid  come;  and  the  aforesaid  Richard  Bushopp  at 
die  same  day,  in  the  same  chamber,  and  before  the  same  jus- 
tices cometh,  by  his  attorney  aforesaid ;  apd  the  aforesaid  busi- 
ness and  suit  <h  errors  is  continued  and  adjourned  by  virtue  of 
the  slatote  aforesaid  thereof  made,  further  until  Tuesday  the 
nth  dmj  of  November  in  the  same  term  of  Saint  Michael ;  and 
the  same  day  is  given  unto  the  aforesaid  Richard  Bushopp,  in  the 
snd  Ghamber»  to  hear  their  j  udgment  thereof,  &c    At  which  day, 
Qotber  die  *  aforesaid  lord  keeper  of  the  great  seal,  nor  the  lord  [  *  38  b.  ] 
twasurer,  nor  the  aforesaid  chief  justices,  come  (n  2)  unto  the 
dMHBsber  aforesaid.    Afterwurds  the  said  lady  the  now  Queen  The  former 
smt  here  another  writ  close  under  her  great  seal,  out  of  her  nj^^^llj^if * 
Coat  of  Chancery,  to  the  treasurer  and  barons  of  this  Exche-  new  writ  of 
oner  directed,  the  tenor  of  which  writ  fblloweth  in  these  words :  error  issned, 
■.Elisabeth,  by  the  grace  of  God  of  England,  France  and  .Ire-  ^plb^lllrEut  ' 
knd.  Queen,  defender  of  the  faith,  &c.    To  the  treasurer  and 
ber  barons  of  the  Exchequer,  greeting :  because  in  the  record 
snd  process,  and  in  giving  judgment  in   the  plaint,   which 
vu  in  our  court  before  you,  the  aforesaid  barons  of  our  Ex- 
dieqner  aforesaid,  in  the  term  of  the  Holy  Trinity  in  the  S7th 
jesr  of  our  rrign,  by  bill  between  us  and  Richard  Bushopp  of  a 
ccrtam  trespass  and  intrusion  in  certain  woods,  with  the  appur- 
tnances,  odled  Alton,  otherwise  Alvington  Wood,  containing 
by  estimation  SOOO  acres  of  wood  in  Alton,  otherwise  Alvington, 
sSid  Rock,  in  our  county  of  Worcester,  manifest  error  inter- 


(Bt)  la  eoBieqiieoce  of  which,  Uie  writ  of  the  lord  chancellor  and  lord  treimrery  where 
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vened  to  our  great  damage :  and  because  mua  staose  made  in 
the  parliAiDeiit  of  the  lord  Edward  l^te  King  cc  Tjig-ianri  the  Sd, 
our  progenitor,  holdeo  at  Westminster  in  liie  Sis:  rear  of  hk 
reign,  amongst  other  things,  it  was  agreed  nnu*  and  established, 
that  in  [a}  all  cases  the  King  or  other  peraon^  concerning 
it.^n  oi.^  where  any  one  complaineth  ol  error  done  in  prooe&sin  the  Es- 
^  fi  H.  7. 15  chequer,  the  chancellor  and  treasurei  cause  u*  come  be£Dre  them 
?'  \*l}'  '*  '^  ''^  ftome  chamber  of  council  nigh  unto  the  FiXrhecner,  the  nme 
b.  Br.  f>ror  ^^scord  and  process  out  of  the  said  Exchequer.anc  taking  to  them 
1 47.  Br.  Di*.  the  justices  and  other  sages,  such  as  to  them  shall  seem  fit  to 
rob.de  I VoTiA,  [^  taken,  to  call  before  them  the  barcms  of  the  Exchequer  afime- 
ti  ii.  1^7  il.  6.  ^^^9  ^  ^^^^^  their  informations  and  dx;  canses  of  their  jadg- 
ih^.  4  Inai.      moit,  aud  thereupon  cause  the  business  to  be  dulv  nramined ; 

B  Ai^*^^  ^'     "^^  ^^  '^"^'  ^^^^  should  be  found,  the  same  cause  to  be  corrected, 

and  the  rolh»  amended,  and  after  the  same  into  the  said  Ezch^ 
quer  to  send  back,  to  do  execution  thereol^  as  belcmgeth,  as 
in  the  said  statute  it  is  contained :  we  therefore  willing,  er» 
nir,  if  any  such  were,  according  to  the  form  of  the  statute  afbre- 
Biiid  to  be  corrected,  and  full  and  speedv  justice  to  be  done,  in 
tliih  liduilf,  command  yon,  that  if  judgment  be  thereof  given, 
then  tlie  record  and  process  aforesaid,  with  all  things  touching 
I  he  same,  before  our  beloved  and  fidthfiil  counsellor  Thomas 
I'.gcirtcin,  Kilt.  Keeper  of  our  Great  Seal  of  England,  and  yoo 
thr  aforesaid  treasurer,  in  the  chamber  of  council,  nigh  the  jSx- 
c'lic*c|uiT  aforesaid,  called  the  Council-chamber,  upon  Tuesday, 
liitti  ih  to  suw  tlie  5th  day  of  February  next  ensuing,  you  canse  to 
i'linii:.  ihtti  tlie  same  keeper  of  our  great  seal,  and  you  the  afor^ 
but«l  iiYuiNun>r«  Hiding  and  examining  the  record  and  process  abre- 
bttiii,  niiil  your  informations  being  heard,  yon  the  aforesaid  barons 
i-uiiMc  ui  \\v  further  done,  what  of  right  and  according  to  the  lonn 
til  ilir  Mutuir  uinrcMiid,  is  to  be  done.  Witness  ourself,  at  West- 
uiiiihit'i,  tlir  i!Mih  day  of  January,  in  the  4Sd  year  of  our  reign. 
N  uuiiu  Aiiil  ui  thr  aforesaid  5th  day  of  February,  in  the  afore- 
!iuiiJ   Mill   nirnTioiuul«    <he   aforesaid    Thomas  Egerton,  KnL 

I  *  Ni)  u.  J  kcici|itii  ftii  ills  i^ri'At  Seal  of  *  England,  and  Thomas  Lord  Buck- 
huihi,  I.«ii\l  J  ivasiirc^j  of  England,  caused  to  come  before  them 
ihr  iv»  «ii  il  uKiivMiuK  ill  the  aforesaid  chamber,  nigh  the  Exche- 
i)itc^i  uitii-chttitU  i-alW  the  Council-chamber ;  and  at  the  same 
ilu\  ttiiil  |iU.  t^  i\akir  lH>forc  the  aforesaid  lord  keeper  of  the 
^ivMi  *tiuU  u\\%\  ilic  K\!n1  trrasurcr,  the  aforesaid  attorney  of  the 
lai:\  itir  QiicHiu,  Miul  u\Y  ilic  said  lady  the  Queen  saith,  that 
ir  UK*  iviM!t.l  uiul  |u\HYibk»  aiid  also  in  giving  the  judgment 

^■•f;---'  "^  •=^-^^^J^*"*'i>  »5  !►  iiiwi^S  rrjVii  in  manner  and  form,  as  by  the 
^.rv>^uc  unuUo  »d  tT2\^!V  bx  him  £rst  alleged  and  assigned, 
*i>:-^»=  n  i»  ttlifjjcHi  ,.*  i\  jiiu:  i\irtlic  said  lady  the  Queen  pra^r* 
^-  ^iZMjTife:  1*  nx  »c  ilir  huS  the  Queen,  to  warn  the  aforesaid 
'-'-=-^«^-  bi2si»o;>}>  i,»  tv  tvjlcf  tiic  afoiresaid  lord  keeper  of  the 
/'•'^  *!»—  aaz.  UK  ikttv:  irvANUivr,  ax  a  certain  dav,  to  hear  the 
--•I  «iin  ;ir^'tts»  a]^\!Y^au^k  ^.iii  also  the  erroPfc  aforesaid,  &c  ; 
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riff  of  the  county  of  Worcester,  that  by  good  and  lawful  men  of 
his  bailiwick,  he  warn  the  said  Richard  Bushopp,  that  he  be  be- 
finre  the  aforesaid  lord  keeper  of  the  great  seal  and  the  lord 
treasurer,  in  the  chamber  aforesaid,  at  Westminster,  the  first 
Tuesday  in  the  term  of  Easter  next  following,  to  hear  the  re- 
cord and  process  aforesaid,  as  also  the  errors  aforesaid,  above  al- 
leged, and  farther,  &c.  what  to  the  court,  &c.     At  which  day,  Rctarn. 
bobre  the  aforesaid  lord  keeper  and  lord  treasurer,  in  the  cham- 
ber aforesaid,  the  sheriff  of  the  county  of  Worcester  aforesaid, 
that  is  to  say,  William  Childe,  Eso.  returned  the  writ  aforesaid, 
indorsed  thus:  ss.  By  virtue  of  this  writ  to  me  directed,  I  gave 
vaming  to  the  aforesaid  Richard  Bushopp,  by  John  Jolly,  John 
Harris,  Thomas  Pennington,  and  John  Wemb,  good  and  law- 
fid  men  of  my  bailiwick,  to  be  before  the  said  keeper  of  the  great 
seal,  at  the  day  and  place  within  contained,  as  within  to  me  is 
conmanded.    And  upon  this  the  aforesaid  Richard  Bushopp, 
hj  Arthur  Salway  his  attorney,  at  the  same  day,  in  the  chamber 
afaresaid,  likewise  cometh,  and  demands  the  hearing  of  the  re- 
€Ofd  and  process,  as  also  of  the  errors  {foresaid,  and  they  are 
lead  unto  him,  &c.;  which  being  read  and.heard,  the  said  Rich- 
aid  aaitb,  that  in  the  record  and  process  aforesaid,  and  in  ren- 
dering the  judgment  aforesaid,  in  nothing  it  is  erred,  and  pray-  lnmdloe$ter- 
cA,  that  die  aforesaid  lords  do  proceed  to  the  examination  as  v^^tm. 
vril  at  the  record  and  process  aforesaid,  as  of  the  business  afore- 
said for  errors  by  the  said  attorney  of  the  said  lady  the  Queen 
above  alleged,  according  to  the  form  of  the  aforesaid  statute 
thereof  made :  and  the  aforesaid  attorney  of  the  ladv  the  Queen, 
ibr  the  said  lady  the  Queen  saith,  as  before  he  had  said,  and  pray- 
edi  likewise^ 8lc.  Andbecausetheaforesaidlordkeeperofthegreat  CuriaadvUare 
seid  and  the  lord  treasurer  will  further  advise  themselves  of  and  *^*^* 
apon  the  premises,  before  they  give  their  judgment  thereof,  day 
is  given  to  the  aforesaid  Richard  Bushopp,  in  the  chamber 
afaresaid,  until  Tuesday  next,  to  hear  their  judgment  thereof, 
&c    At  which  dav,  before  the  said  lord  keeper  and  lord  trea- 
nrer,  in  the  chamber  *  aforesaid,  at  Westminster,  cometh  the  [  *  39  b.  ] 
afaresaid  Richard  Bushopp,  by  his  attorney  aforesaid ;  and  be- 
cause the  aforesaid  lord  keeper  and  lord  treasurer  arc  not  yet 
adfiied  of  giving  their  judgment  of  and  upon  the  premises,  mr- 
ther  day  b  given  to  the  aforesaid  Richard  Bushopp,  before  the 
afaresaid  lord  keeper  of  the  great  seal  and  the  lord  treasurer,  in 
Ae  diamber  aforesaid,  until  Tuesday  next,  &c.  to  hear  their 
jadflment  thereof  &c.     At  which  day,  before  the  lord  keeper 
flf  toe  great  seal  and  the  lord  treasurer,  in  the  chamber  aforesaid, 
at  Westminster,  cometh  the  aforesaid  Richard  Bushopp,  by  his 
attornqr  aforesaid ;  and  because  the  aforesaid  lord  keeper  and 
bid  treasarer  are  not  vet  advised  of  the  giving  their  judgment 
ofand  upon  the  premises,  forther  day  is  given  to  the  aforesaid 
Riduurd  Bushopp,  before  the  aforesaid  lord  keeper  of  the  great 
sad  and  the  lo^  treasurer,  in  the  chamber  aforesaid,  until  the 
fait  Tuesday  in  the  term  of  the  Holv  Trinity,  then  next  comings  To  Trio. 
to  hear  judgment  thereof.    At  which  day,  before  the  aforesaid 
bid  keeper  of  the  great  seal  and  the  lord  treasurer,  in  the 
diainber  aforesaid)  at  Westminster,  cometh  the  aforesaid  Rich* 
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gJEgshoppybrhitattPfiiey  iliiri  ■M;iaJlwffnwetheaic>re>ald 
lord  keeper  of  tbe  great  semi  and  iordtreuncr  aie  not  yet  ad- 
vised of  giTiog  tlietr  jo^raeot  of  and  apon  ike  pienises,  further 
daj  is  given  to  tbe  afiire«id  Riciiaid  Bothnpp,  bcfiMre  the  udd 
lord  keeper  of  the  great  seal  and  lord  trcnsorcr,  in  the  chamber 
afbrefaid,  imtii  Toesd^  the  3d  darof  Jose  in  tbe  sane  term  of 
the   Holy  TrinitTy  to  bear  jodgmenl  thcfco£    At  which  day, 
before  tbe  aforesaid  lord  keeper  of  tbe  mat  seal,  and  lord  trea- 
sorer,  in  tbe  chamber  aforesaid,  at  Westminster,  cometh  the 
aforesaid  Richard  Boshopp^  by  bis  altomey  aforesaid ;  and  be- 
caose  tbe  afeiresaid  lord  keeper  of  tbe  great  seal  and  lord  trea- 
sorer  are  not  yetadTisedofgiriiigthcir  judgment  of  and  upon  the 
premises,  day  b  fortber  given  to  the  aforesaid  Richard  Bush<^)p, 
before  tbesud  lord  keeper  of  tbe  great  seal  and  tbe  lord  tre»- 
smer,  in  the  chamber  aforesaid,  until  Tuesday  tbe  10th  day  of 
June  next,  in  the  same  term  of  the  Holy  Trini^,  to  hear  their 
judgment  thereoC  At  which  day,  before  the  aforesaid  lord  keeper 
of  the  great  seal  and  tbe  lord  treasurer,  in  the  chamber  aforesaid, 
at  Westminster,  comelb  Richard  Bushopp,  by  Us  attomev  afcNne- 
said;  and  upon  this,  tbe  premises  being  seen  by  the  aforesaid 
lord  keeper  of  the  great  seal  of  England,  and  the  aforesaid  trea- 
surer, and  mature  deliberation  thereof  amongst  them  being  had, 
and  takiiu;  to  them  the  aforesaid  John   Pc^bam,   Knt«  Chief 
Justice  of   the  said  lady  tbe    Queen   for  pleas,    before  tbe 
Queen  herself  to  be  holden,  assigned,  and  Sir  Edmond  Ander- 
son, Knt.  Chief  Justice  of  the  said  lady  the  Queen  of  the  bench, 
as  also  Francis  Gawdy,  one  of  tbe  justices  for  pleas,  befcnre  the 
aforesaid  lady  tbe  Queen,  to  be  holden,  assigned  (p  2),  and  call- 
ing before  them  the  barons  of  the  Elxcbequer  aforesaid,  and  the 
reasons  of  the  judgment  aforesaid  of  the  said  barons  being  heard; 
[  *  40  a.  ]  because  ^  it  seemeth  to  the  aforesaid  keq)er  of  the  great  seal  of 
England,  and  to  tbe  aforesaid  treasurer,  with  tbe  counsel  of  the 
Jajjnumt        justiccs  aforcsaid,   that  in  the  record  and   process  aforesaid, 
▼enS^c!**    ^^  ^^^  ^Q  ^^  P^i'^   judgment  aforesaid,    it   is  manifestly 
(«)  Ante  ts       erred ;  therefore  (a)  it  is  granted  by  the  said  keeper  of  the  great 
^^^^'^'     s^  ^  England,  and  tbe  aforesaid  treasurer,  that  the  judgment 
BnJ^tr.  if5,       aforesaid  be  reversed   and    annulled;  and  that   the   aforesaid 
126. 179.  5        Richard  Bushopp,  of  the  entry,  intrusion,  trespass  and  con- 
^"f*!  Sjd'ro!'  ^^V^  aforesaid,  be  convicted ;  and  that  the  aforesaid  Richard 
iCo.  83a.'ii9    Bushopp  be  amoved  from  the  possession  of  tbe  premises,   and 
^^^^^  f^     be  attached  by  his  body,  wheresoever,  &c.  to  make  fine  with 
Vjiob.  17.       ^  ^y  ^^^  Queen  for  his  aforesaid  trespass  and  contempt, 
19. 194. 5tr.     whereof  in  form  aforesaid  he  is  convicted  (q2);  and  that  tne 

YeW.  150.  Latch.  76.  83. 188.  Noy,  77.  Popk  tOS.  <lt.  N.  Benl.  148.  pi.  »6.  Cro.  El.  145. 
Jenk.  Cent  13.  Cro.  Jac.  ti*  Stat  16  ^wd  17  Car.  2,  cap.  8.  Cro.  Jac  386. 63S.  Slat.  tS  and  tS 
Car.  2.  cap.  4.    Cro.Cnr.442y  443.   I  Ro.  771.  774. 


(p  t)  Tbe  31  Edw.  3.  c.  IS.  reaaires  tbe  pie-  dissent  of  tbe  jnsticet  (8  H.  7. 13.  4  last  105% 

seoce  and  aMistanceof  josUces  of  King's  Bencb  or  of  the  awjoc  part  of  them,  /i«r  v.  iUn^ 

and  Common  Pleas,  an  J  if  they  are  not  called  (ti^rnlm)  and  WUlkmu,  Carth.  388.  9  Mann, 

in,  It  secBs  it  will  be  error.    8  H.  7.  13.    Bnt  Each.  Prac.  49? .    (Ed.) 

the  chancellor  and  treasorer  (or  vhen  tbe  great  (q  t)  As  to  tbe  jndgraent  ni  intmsion  for  thn 

1^1  u  in  commission,  tbe  lords  commissioners.  Sing,  see  ante  p.  63.  n.  (v).    In  suite  betweoi 

Sgmmr.  J0»e$f  «  Vent  318.)  arc  tbe  judges  of  par^  and  narty,  where  an  erroneous  jadgmeiMt 

^BMrt;  and  judgment  mast  be  entered  ac-  for  the  defendant  hi  the  original  action,  on  de- 

^^Bn  to  their  opinion,  notwithstanding  the  muQcr  to  a  plea  in  bar,  Is  rerenedi  the  phdn- 
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record  aforesaid  be  sent  bock  into  the  Exchequer  aforesaid, 
for  execution  thereof  for  the  aforesaid  lady  the  Queen  to  be 
done,  according  to  the  form  of  the  statute  aforesaid  thereof  made : 
therefore  it  is  agreed  by  the  barons  here,  that  the  writ  of  the 
bdy  the  now  Queen  do  issue  forth  out  of  the  court  here,  to 
amove  the  said  Richard  Bushopp  from  the  possession  of  the  pre-  ' 

mises  aforesaid,  and  to  attach  the  said  Richard  by  his  body, 
wheresoever,  &a  to  make  fine  for  the  said  trespass  and  con- 
tempt whereof  he  is  convicted  in  form  aforesaid,  returnable 
here  in  eight  days  of  St.  Michael.  And  it  is  commanded  to  the 
ttid  sheriff  of  the  said  county  of  Worcester,  that  he  amove  him 
the  said  Richard,  and  him  attach  in  the  form  aforesaid. 


tif  kw  Jadgment  for  his  debt  mod  damages,  as  a.  &c.  2  Tidd's  Prac.  6tli  ed.  1207 — 1216.;  as  Xo 

if  ke  Ittd  recovered  below,  and  is  not  merely  the  award  of  restitntioo,  2  Saond.  lOl  y.  S 

restored  to  his  action.    Tosfiar  and  Moon^i  case^  Tidd's  Prac.  1225,  6 ;  and  as  to  damages  and 

1  LMNk  93.  f  Mann.  Each.  Prac.  492.    As  to  costs,  and  Interest  after  iifm  pro9j  or  affirmance^ 

ia  error  in  general,  see  2  Sannd.  lOl  2  Tidd's  Prac.  1218—1222.    (Ed.) 
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oornmioa  of  mtmsian,  which  begin  TriiL  37  Elie. 
tfcacctrioi  aguost  Rklianl  BiislKipp  fcr  inlnisioQ  in 
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a  wood  caDed  Alton  woods,  In  Alton,  alias  Alvington,  and  Rock, 
in  die  county  of  Worcester,  &c.  the  defendant  pleaded,  that  be- 
fore the  intmuon,  one  Anne  Countess  of  Warwick,  who  was  the 
wife  of  Richard  Earl  of  Warwick,  was  seised  of  the  manor  of  Ab- 
bottesley,  alias  Abberley,  in  the  county  aforesaid,  whereof  the 
said  wood  was  parcel,  in  her  demesne  as  of  fee ;  and  so  seised 
quindena  Hilarii  anno  3  Hen.  7-  did  levy  a  fine  of  the  said 
manor,  whereof  Sec.  unto  King  Hen.  ?•  to  have  and  to  hold  to 
him  and  to  the  heirs  male  of  his  body,  saving  the  reversion  un- 
to the  aaid  countess  and  her  heirs ;  and  afterwards  the  said  coun- 
tess died   seised  of  the  said  reversion  in  fee,    after    whose 
death  it  descended  unto  Eldward  Earl  of  Warwick  her  cousin 
and  heir,  that  is  to  say,  son  and  heir  of  Isabel,  daughter  and  heir 
of  the  said  countess;  and  afterwards,  by  act  of  parliament  25 
JamuariioMno  1 9  Hen.  7.  the  (a)  said  Edward  E^rl  of  Warwick  was  («)  Bmcoo's 
attainted  of  treason;  and  further  it  was  enacted  by  the  said  act,  xl^^ilx^^ 
dat  he  should  forfeit  to  the  said  King  and  his  heirs,  all  bis  lands.  Baron,  s  Tom. 
tenements  and  hereditaments,  which  he  had  the  second  day  of  im»165.  Ante 
August^  anno  14  Hen,  7«  Quarumquidemconviclumis^aitinctw'ie  ^d.^4.  mo. 
jraUxhiy  prad^  nuper  Rex  Hen,  T.Juit  seisitus  de.reverstone  mane"  4is.  Jones, 79! 
riipratiT^  undej  S^.  ut  defeodo  S^jvre^  injure  corwue  sua  AngluBj  4* 
tk  tnde  MeisUus  existens,  ac  de  manerio  prcedicto  cumpertinentiis^  Sf- 
adpntferiWf  seisif  existen^  idem  nuper  Rex  apud  Westmorl  in  comi^ 
taiu  Mid.  obiit^  de  manerio  prod* cum  pertinentiis^  unde^  Spc.  ac  de  rC" 
^verntmeprced^^  in  forma  prced!  seisitus^  post  cujus  mortem  the  ma-  [♦41a*] 
nor  and  rcfversion  descended  unto  Hen.  8.  by  force  whereof  he 
VIS  of  the  said  manor  and  reversion  seised,  &c.;  and  being  so 
thereof  seised,  it  was  found  before  the  escbeator,  {a)  virtute  (a)s  And.  ss, 
^eiij  5  Jidii  anno  23  Hen.  8.  that  the  said  Countess  of  War-  ^-  ^^^Vj  ^ 
wick  levied  the  said  fine,  and  that  she  died  seised,  as  aforesaid,  of  4^3^  ' 
the  reversion ;  and  that  the  same  descended  to  the  said  Edward 
Earl  of  Warwick;  and  that  he  being  of  the  said  reversion  seised, 
die  said  earl  was,  by  the  said  act  in  19  Hen.  7^  attainted  of  high 
treason ;  and  by  the  same  act  it  was  ordained,  that  he  should 
farfiat,  ut  supra :  by  force  of  which  King  Hen.  7.  was  seised  of 
the  reversion  in  fee ;  and  that  the  said  estate-tail,  and  the  rever- 
sion alscs  after  the  death  of  Hen.  7«f  descended  to  Hen.  8. ;  by 
fiffce  of  which  King  Hen.  8.  was  seised,  viz.  of  the  manor  in 
tail,  and  of  the  reversion  in  fee,  prout  per  inqtusitionem  pradicf 
meicr.  Cancellar.  domina  Regime  apud  Westmonaster.  prcedicf 
iebilo  modo  retdmat^  4*  ibid^  de  recordo  remanen\  plenius  ap- 
paret.    And  that  King  Hen.  8.  so  seised,  that  is  to  sav,  of  the 
estate-tail  in  possession,  and  of  the  reversion  in  fee,  by  his  letters 
patent  (a  2)  bearing  date  (ft)  3  Nov.  anno  23  Hen.  8.  recitan^  quod  (M  «  And.  154. 
-    idem  Henricus  8.  20  4^  Octobris^  anno  regni  sui  decimo  nono  ^^'  ^^^  ^**' 


(t  t)  It  b  a  nile  of  the  common  law,  that  the  general,  in  consequence  of  a  warrant  from  the 

Kiwcamot  grant  any  lands,  tenements,  or  he-  crown.  2  Rl.  Com.  346.    And  here  it  may  be 

ic&Bents,  bat  by  matter  of  record ;   and  convenient,  by  way  of  introdactton  to  the  prm- 

teefbre  the  Kiag^  gnnu  are  contained  in  cipal  case,  to  consider,  1st,  As  to  what  pro- 

cftaitrrt  or  letters  patent,  to  which  the  great  perty  may  be  granted  by  the  crown,  or  not; 

sal  is  anaesed:  and  are  asoally  directed  or  tdly,  As  to  the  constmction  of  the  King's  grants: 

sddffCMcd  by  the  King   to  all  his  subjects.  Ist,  At  common  law,  the  King,  as  well  as  a  com- 

GraaU  or  tetters  pataat  must  first  pass  by  bill,  roon  person,  may  make  a  grant  of  all  lands  and 

"  '  fepRpwed  by  the  attorney  and  solicitor-  tenements,  or  other  inheritances,  which  are 
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perliteras  maspatefUes  dedizset^  4*  cancesMzei  WaUero  Walthe 
uni  Grometf  privaUe  Camera  stugt  numerium  suum  de  Grqftcn 
Fleuard  in  comitaiu  fVtgomiaf  habendum  sibi  fro  termino  vUce 
Slue.  Cumque  etiam  pradidus  Henricus  odavus  se^to  die  Decern^ 
bris,  anno  regni  sui  vieesimo  primoj  per  alias  suas  liieras  patenies 


vested  in  bim  at  the  time  of  &e  grant,  S  RoU.  manors  or  lordships  helo^gins  to  th^  cr«wis  as 
Abr.  198.  Com.  Dig.  Grant,  G.  1;  bdtby  the  consist  of  manorial  rights  and  qoit  rents,  and 
statutes  1  Anne,  st.  1.  c.  f .  34  Geo.  3.  c.  T5.  other  property  of  an  Qnprodiictl?e  nature.  The 
48  Geo.  3.  c.  73.  5S  Geo.  3.  c  161,  55  Geo.  3.  King  ts  not  sql^t  to  a  traat  In  case  of  an  e»- 
c.  190.  all  fntore  grants,  or  leases  from  the  cheat  to  the  crown ;  bat  bv  the  39  and  40  Geo. 
crown,  for  any  longer  term  than  thirtyH>ne  3.  c.  88.  s.  it.  (amendea  by  stat  47  Qeo.  3. 
years  (see  stat.  48  Geo.  3.  t,  f 3.  s.  3.,  which    e.  t.  s.  f4.)  his  Majesty  is  enabled  by  warrant, 

J  prohibits  the  fntnre  granting  of  <;rown  lands  for    nnder  the  sign  manoal,  to  direct  the  execiitioB 
ife ;  though  lands  of  the  Podiy  of  Lancaster    of  any  tmsts,  to  which  lands  eschaat^d  are 
belonging  to  the  Klng,m9y  be  granted  on  bnild-    liable,  and  to  make  any  grants  of  such  lands  to 
ing  leases  for  ninety-nine  years  or  three  llres,    any  trastee  or  trustees,  or  otherwise,  for  the  exe- 
by  stat.  52  Geo.  3.  c  161.  s.  1.),  are  declared  to    cution  of  such  trusts,  X  Inst.  it.  194«  (15).    Ail 
be  void  ;  except  leases  of  land  for  building,    franchises  in  the  hands  of  private  persons,  are 
which  may  be  granted  for  any  term  not  ex-    derived  from  grants  by  the  crown,  i  Inst  i. 
ceeding  mnety-nbie  years  firom  the  date   or    236.  (b1);  and  the  crown  may  still  giant  fliirs, 
making    thereof,  where  the  lessees  agree  to    markets,  parks,  warrens,  4ce.  tlieagh  no  socli 
make  erections  of  greater  yearly  value  than    grants  have  been  made  for  some  centories,  5 
the  land,  or  where  the   greater   part  of  the    Cm.  Dig.  2d  edit.  40 ;  and  there  are  a  yariety 
jrearly  value  of  the  premises  consists  of  build-    of  offices  held  immediately  nader  the  crown, 
ings,  stat.  34  Geo.  3.  c.  75.   s.  3. ;   and  ex-    which  can  only  be  granted  by  letters  {wleat^ 
cept  leases  of  lands  for  gardens,  &c.  to  be  used    and  with  all  their  ancient  riehts  and  privileges, 
with  houses,  built  either  on  crown  lands  or    1  Inst  L  236.  (r  l).  ii.  605.  (a).  The  Ring  may 
lands  of  other  persons  proprietors,  which  may    also   grant  n  condition,  right,  possibility,  or 
be  also  granted  for  any  term  not  exceeding  99    cAosf  in  ccfton,  &c.,  Com.  Dig.  Assignment, 
years,  to  be  computed  fVom  the  date  or  making    D.  Grants  o  1. ;  but  he  cannot  grant  a  thing 
thereof,  stats.  4SGeo.  3.  c.  73.  s.  1.  52  Geo.    Intrusted  to  him  in  respect  of  his  sovereignty ; 
3.  c.  161.  s.  3. ;  80  as  there  l>e  reserved  upon  any    as  the  lapse  of  a  church,  before  or  after  it  be^ 
such  grapt  or  demise  such  annual  rent  as  shall    comes  void  ^2  Roll,  Abr.  187.  Com,  Dig.  £s- 
be  deemed  by  the  lords  of  the  treasury,  ^c.  a    glise,  H.  11.)  or  the  prosecution  of  a  penal  sla- 
reasonable  consideration  for  every  such  demise    tote,  or  the  penalty  or  benefit  of  a  penal  stn- 
or  grant,  vrithout  taking  any  fine  for  the  same,    tnte,  before  it  be  recovered,  post,  7  Co.  36  b* 
stats.  34  Geo.  3.  c.  75.  s.  4.  52  Geo.  3.  c  161.    37  a. ;  nor  the  lands  or  goods  or  one  attainted  of 
8.  3. ;  but  a  discretionary  power  is  vested  hi  the    treason,  before  his  attainder,  Dyer,  106  a. ;  nor 
treasury  to  ascertain  the  consideration,  either    anyfineorforfeitureof  a  particnlar  person,  be- 
in  rent  only,  or  partly  in  rent  and  partly  in  fine,    fore  he  be  convicted,  stat  1  W.  and  M.  2. 
in  certain  cases ;  see  stat.  48  Geo.  3. '  c.  73,    Com.  Dig.   Grants  g  2.     By  stat   39    and 
s.  25.    And  if  any  such  lease  or  grant  be  made    40  Geo.  3.  c.  88.  (amended  by  stat  4r  Geo. 
to  take  effect  in  reveruon,  then  the  term  or  es-    3.  stat.  S.  c  24)^  estates  parchased  by  the 
tate  thereby  to  be  granted,  together  with  the    Kingoutof  his  pnvy-purse,  or  coming  \fi  bis 
term  or  estate  in  possession,  must  not  exceed    Miyesty  by  descent  or  otherwise,  from  persons 
the  respective    times  above-mentioned.      By    not  being  Kincs  or  Queens  of  the  reann,  may 
stat.  48  Geo.  :i.  c.  73.  s.  26,  29.  (amended  by    be  disposed  of  by  the  Kinc  in  the  same  manner^ 
stat.  52  Geo.  3.  c.  161.  s.  2.)  the  chancellor,    as  subjects  may  dispose  of  like  estates  belong- 
&c.  of  the  Dncby  of  Lancaster,  and  the  snr-    ing  to  them;  but  if^no  disposition  of  such  e&- 
veyor-general  of  the  crown  lands,  with  consent    tates  be  made  by  his  Majesty,  or  onlv  raeh  n 
of  the  treasury,  are  empowered  to  exchange    disposition  as  does  not  exI^UMt  the  wnotey  the 
lands  of  the  crown  for  lands  of  individuals  \  and    estate  undisposed  of  will  descend,  as  if  that  act 
they  may  pay  or  accept  money  for  equalizing    had  not  been  made,  1  Inst  i.  66.  {n\ 
any  such  exchange.    And  by  stat  48  Geo.  3.        2d,  The  Khig^  grants  are  eonslraed  vntydt^ 
c  23^  s.  11.  and  52  Geo.  3.  c.  161.  s.  5w  54  Geo.    ferently  from  those  of  private  pevsons,  for  hiwng 
3s  c.  170.  s.  11.  the  lords  of  tlie  treasury  may    matterofrecord,  they  ought  to  contninthei^reat- 
alienate  small  parcels  of  crown  lands  intermixed    est  certainty,  and  as  they  chiefly  proceedArom 
with  lands  of  individuals;  but  in  all  cases  of   the  bounty  of  the  Sovereign,  uiey  should   be 
such  exchange  or  sale,  the  lands  of  the  crown,    construed  most  favourably  for  the  crown  and 
and  that  of  individuals,  to  be  given  in  exchange,    against  the  grantee,  contrary  to  the  manner  in 
most  be  previously  surveyed  and  valued  on  oath    which   all   other   assurances   are    construed; 
by  practical  surveyors,  to  be  appointed  by  the    Plow.  243.    Thus,  if  the  lUng  grants  lands  to  n 
coaunissioners  of  woods,  &c.,  stat  52  Geo.  3.    man  and  his  heirs  male,  this  is  void,  for  there 
c.  161.8.  6.    By  stats.  34  Geo.  3.  c.  73.  the    can  be  no  sncb  tenure ;  batinthecaseof  a  sub- 
sale  of  fee-fiirm  and  other  unimprovable  rents   ject.  such  a  grant  would  hnve  passed  nn  estate 
is  directed;  and  by  state.  38  Geo.  3,  c.  60.    in  fee.    Infra   43  b.    1  Inst   27  a.   i.  547. 
42  Geo.  3.  c.  116.  apd  48  Geo.  3.  c.  73.  s.  11.    Jenk.  199.    A  subject's  ginntshali  he  construed 
the  surveyor-general  is  einpowered  to  scU  such    to  include  every  thing  nccessawry  to  the  ciyoy- 


41  a.  THE   CASE   OF  ALTON   WOODS.  103 

irdissef,  4"  concessissct  prafato  JVaUero  Walshcj  8^  cuidcm  Etiza^ 
bdhdt  adtunc  uxori  ejus,  manerium  de  Charleton  in  conC  Somerset 
habendum  4*  tenendum  maneritim  illtid  eisdem  Waltero  et  Eliza- 
betkdepro  terminq  vita  eorundem  Walteri  Sf  Elizabeths,  8f  alte^ 
rim  eonan  dhttius  vivent\  pradictus  nuper  Rex  Henricus  octavos 


■eat  cftke  thing  gnuitedyWithont  express  words,  particnlar  terms  of  fencinnf  in  &c. ;-  npon  4 

1  iMt.  56  m.  L  &1. ;  bot  the  King's  grant  shall  feigned  issne,  to  try  wliether  the  crown  was  still 

■oc  eaoFe  to  any  other  intent  than  that  which  is  entitled  to  any  fore^tal  rights  over  the  same 

predaely  expressed  in  the  grant,   f  Rl.  Com.  manor,  so  as  to  be  entitled  to  compensation  nn- 

547.  Brow  Abr.  Patent,  pL62.  Finch  L.  110.  dcr  an  enclosure  act,  the  conrt  held,  that  the 

So  the  King's  grant  shall  n^^.  be  taken  to  a  don-  original  grant,  not  being  of  forestal  rights  in 

ble  intent;  lor  if  the  Kinjg  grants  lands  and  the  terms,  but  only  of  certain  exemptions  therefrom, 

■ioet  tlMi«fai  contained,  it  will  only  pass  com-  nothing  passed  thereby  so  as  to  exclude  the 

■on  nUnea,  and  not  mines  of  gold  or  silver ;  for  crown  from  its  inherent  rights ;  and  by  the  ge- 

the  conunon  intent  of  the  grant  is  satisfied  by  neral  terms  of  the  second  grant,  such  rights  conld 

the  passing  of  mines  of  coal,  lead,  &c.   Case  qf  not  be  granted)  even  although  they  passed  by 

MiMt,  Plowd.  aS6.     Infra  46  b.  59  a.    By  tlic  former  one  to  the  religions  house ;  see  also 

17  £•  f .  stet  1.  De  Preroxativa  Regi%  8  Roll.  Abr.  203. 193.  pi.  25.  41.  Rex  v.  Capper 


the  King's  gift  or  grant  of  lands  or  manors    and  of ^rs,  5  Pri.Kep.  217.   And  wherever  it  ap- 
ntmmltit,  conveys  not  knights' fees,  ad-    pears,  that  the  King  is  misinformed  in  the  nature 
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MMi,  or  dowers,  wlthont  express  words,  of  his  eittate,  so  that  his  intent  cannot  take  effect, 

tbanghit  l>e  otherwise,  in  case  of  a  common  per-  or  where  there  Is  such  a  mis-recital,  non-recital, 

ton.  Post,  10  Co.  64  a.   But  this  act  is  held  to  false  surmise,  or  false  considerations,  as  shews 

bf  restrained  to  those  three  cases,  for  a  court-  that  the  King  was  deceived,  the  grant  will  be 

led,  or  n  forest  appendant  to  a  manor,  will  pass  void,  see  infra  p.  1 1 9.  Green's  cuse^  post,  6  Co.  >{9. 

withont  express  words,  ib.;  add  the  words  of  Cvfe's  case,  post,  11  Co.  4.  Mead  v.  Lenthall, 

the  act  being  muando  dominus  rex  dot  out  eonte-  2  Roll.  Abr.  189.  Mason  v.  Chambera^  Cro.  Jac. 

ikf  faicaaeii  of  restitution,  ad vowsoiis,  &c.  will  31.  Freem.  172.   Finch,  101.  2  Bro.  Abr.  Es- 

Mii  witibovt  express  mention  of  them,  fttanndf.  tates,  34.    Patents,  104.    Dyer,  270.   Dav.  45. 

Prert g.  45  a.  Doder.  Advowsons,  36. ;  and  even  And  to  prevent  deceits  of  the  King,  with  re^rd 

words  of  reference  have  been  held  sufficient ;  to  the  value  of  the  estate  granted,  it  is  provided 

as  where  the  King  granted  a  manor  with  all  its  by  the  stat.  l  Hen.  4.  c.  6.  that  no  grants  of  his 

appartentnces,  as  fully  as  the  same  came  to  and  shall  be  good,  nnle^ts  in  the  grantee's  petition  for 

were  possessed  by  the  crown,  and  an  advowson  them  express  mention  be  made  of  the  real  value 

was  appendant  to  the  manor,   Whistler*s  case,  of  the  lands  ;  and  the  stat.  34  Geo.  3.  c.  75.  s.  8. 

post,  10  Co.  63  a.  1  Intft.  121  b.  (2).  1. 205  (13);  enacts,  that  before  any  grant  or  lease  of  crown 

aad  diis,  though  the  reference  be  to  a  matter  lands  is  made,  a  survey  of  the  premises,  and  an 

It  ptfif,  aa  if  the  King  grant  a  manor  with  an  estimate  of  the  improved  annual  value  thereof, 

•drawson  mdeoj^ene,  "  as  sncli  an  archbishop  had  sliall  be  made  and  certified  on  oath  by  practical 

it,  eras  It  was  in  onr  hands,  by  any  ways  or  means  surveyors  appointed  by  the  lords  of  the  treasury, 

whatMever/'  Rex  v.  Epite,  Rocke$ter,  2  Mod.  l.  or  the  surveyor- general  of  the  land  revenues  of 

ler  V.  Brtftnte,  Freem.  207.    But  general  words  the  crown ;  unless  where  the  premises  are  of  a 

m  the  King's  grants,  not  referring  to  any  cer-  known,    fixed,  and   unimprovcable  value,    or 

tM^r*  wilTnot  pass  any  thing,  see  Fishery  of  where,  from  tlie  nature  of  the  premises,  the  va- 

iht  osame^  Dav.  55.  Rtx  v.  /mfrtr  <md  WHkin,  lue  cannot  be  ascertained  b^  means  of  a  suiv^y, 

S  Roll.  Abr.  86.     So  general  words  in  letters  or  the  value  thereof  is  so  inconsiderable  as  to 

patent  never  extend  to  a  grant  of  things  which  render  it  inexpedient  to  incur  tliat  expence;  in 

bdsog  to  the  King  by  virtue  of  his  prerogative,  which  cases  leases  may  be  granted  or  renewed 

£wsnchonghtto  be  expressly  mentioned :  tlms,  without  a  survey,  sect.  9. 

■inea  royal,  amercements  royal,  or  escheats        The  following  general  mies  respeeting  the 

rsyaly  wUI  not  paas  by  general  words  of  all  construction  of  letters  patent,  were  laid  down 

■OKs,  amercements,  and  escheats,  Dav.  17. 57.  by  Lee,  Cii.  J.  in  Rex  v.  il/MMary,M.  12  Geo.  2. 

PItwd.  3J3.  2R0IL  Abr.  195  K. ;  and  see  Atiw^  Bull.  N.  P.  76.  Bac.  Abr.  Prerog.  p  2.    Ist. 

aqfuOcnrralv.Afar9iutq^DoirfisAirtf,5Pri.£xch.  That  every  false   recital  in   a  part  material 

B^  269.  where,  onder  a  royal  grant  to  a  re-  will  not  vitiate  the  grant,  if  the  King's  in- 

Kgians  honae  of  the  manor,  &c.  of  E.,  were  con-  tent   sufficiently  appears;  so   determined  in 

iwed  certnin  exemptions  from  forestal  duties ;  The  King  and  The  Bi$hop  qf  Cheater^  where 

aM apoa the diasolotion  by  27 Hen. 8.  are-grant  a  grant  was  made  to  a  person  as  a  knight, 

ei  the  same  manor  was  made  to  L.  C.  as  fully  as  who  was  really  no  knight,  5  Mod.  297.  2  Satk. 

Ibe  same  came  to  the  hands  of  the  King,  but  no  560.    Carth.  440.    Skin.  651.   Ld.  Raym.  292. 

cxMesa  mention  was  made  of  forestal  rights,  as  Show.  P.  C.  212.    2dly.  That  if  the  King  is  not 

btHg  intended  to  lie  conveyed  by  that  grant,  deceived  by  tlie  false  suggestions  of  th^  )Hirty.  - 

bet  a  grant  of  free  warren  was  added  ;  It  ap-  but  only  mistaken  in  his  own  surmises,  this  will 

Mred  also,  tliat  subsequently  to  snch  grants,  not  vitiate  the  grant.   The  King  v.  Kempe,  4  ' 

Mimtal  rights  had  been  exercised  over  the  ma-  Mod.  277.  Carth.  350.   Comb.  334.  Salk.  465. 

■w  by  the  crown,  and  that  certain  licences  had  Skin.  446.   Ld.  Raym.  50.  S.  C.    3dly.  That 

ban  given,  ander  the  band  of  the  chief  justice  though  the  King  misUkcs,  either  in  matter  of 

^  Eyre,  to  the  then  owners,  to  fell  timber,  on  law  or  hxX^  yet  if  this  is  not  any  part  of  the  con- 
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|h^r^infiidle,.faither  untU  Tuesday  the  fourth  day  of  Julv  in 
the  same  term  of  the  Holy  Trinity ;  and  the  same  day  is  given 
to  the  aforeaid  Richard  Bushc^p,  in  the  chamber  aforesaid,  to 
hear  their  judgmant  thereof,  &c.  At  which  day,  before  the  afore- 
said chiefiustices,'in  the  chamber  aforesaid,  cometh  the  aforesaid 
JSrichard  fiushopp,  by  his  attorney  aforesaid ;  and  because  the 
aforesaid  lord  keeper  of  the  great  seal  and  lord  treasurer  come 
Hotj  therefore  the  aforesaid  business  and  suit  of  errors  is  conti- 
nued and  adjourned,  according  to  theformof  the  statute  aforesaid^ 

Mich.  further  until  the  third  Tuesday  in  the  term  of  St.  Michael  next 

following;  and  the  same  day  is  given  to  the  aforesaid  Richard 
Bushopp,  in  the  chamber  aforesaid,  to  hear  their  judgment  there- 
of, &c  At  which  day,  before  the  aforesaid  chief  justices,  in  the 
chamber  aforesaid,  cometh  the  aforesaid  Richard  Bushopp,  by 
his  attorney  aforesaid ;  and  because  the  aforesaid  lord  keesp&c  of 
the  great  seal  and  the  lord  treasurer  come  not,  therefore  the 
aforesaid  business  and  suit  of  errors  is  continued  and  adjourned, 
by  virtue  of  the  statute  aforesaid  thereof  made,  further  until  the 
S  1st  day  of  November,  in  the  same  term  of  St.  Michael;  and 
the  same  day  is  given  to  the  aforesaid  Richard  Bushopp,  in  the 
chamber  aforesaid,  to  hear  their  judgment  thereof,  &c.  At  which 
day,  before  the  aforesaid  chief  justices,  in  the  chamber  aforesaid, 
^meth  the  aforesaid  Richard  Bushopp,  by  his  attorney  afore- 
said ;  and  because  the  aforesaid  lord  keeper  of  the  great  seal  and 
lord  treasurer  come  not,  therefore  the  aforesaid  business  anci 
suit  of  errors  is  adjourned  and  continued,  according  to  the  form 
of  the  statute  aforesaid,  until  the  second  Tuesday  of  the  term  of 

HiL  41  Eliy.     St,  Hilarv  next  following:  and  the  same  day  is  given  to  the  afor^ 

s^d  Richard  Bushopp,  in  the  said  chamber  aforesai(^  to  hear 
their  jpd^ent  thared^  &c.  At  which  day,  before  the  aforesaid 
[  *  38  a.  ]  chief  justices,  in  the  chamber  aforesaid,  cometh  the  aforesaid  ^Ri- 
chard Bushopp,  by  his  attorney  aforesaid ;  and  becanse  the 
aforesaid  lord  keeper  of  the  great  seal  and  lord  treasurer  come 
Qpl^  therefore  the  aforesaid  business  and  suit  of  errors  is  conti- 
tinued  and  adjourned,  by  virtue  of  the  statute  aforesaid  thereof 

East  made»  further  until  the  first  Tuesday  in  the  term  of  Ei^steir  then 

next  following;  and  the  same  day  is  given  to  the  aforesaid  Ri- 
chard Bushopp,  in  the  chamber  aforesaid,  to  hear  their  judg- 
ment thereof,  &c.  At  which  day,  before  the  aforesaid  chief  jus- 
tices in  the  chamber  aforesaid,  cometh  the  aforesaid  Richard 
Bushopp,  by  his  attorney  aforesaid ;  and  because  the  aforesaid 
lord  keeper  of  the  great  seal  and  the  lord  treasurer  come  not, 
therefore  the  business  and  suit  of  errors  aforesaid  is  continued 
and  adjourned,  according  to  the  form  of  the  statute  aforesaid,  un- 

Trin.  til  the  first  Tuesday  in  the  term  of  the  Holy  Trinity  next  follow- 

ing ;  and  the  same  day  is  given  to  the  aforesaid  Richard  Bushopp^ 
in  the  chamber  aforesaid,  to  hear  their  judgment  thereof.  At  which 
day,  before  the  aforesaid  Thomas  Egerton,Knt.  lord  keeper  of  the 

E'  seal,  and  Thomas  Lord  Buckhurst,  now  lord  treasurer  of 
and,  in  the  chamber  aforesaid,  cometh  the  aforesaid  Richard 
opp,  by  his  attorney  aforesaid ;  and  the  aforesaid  attorney 
of  the  lady  the  Queen,  for  the  said  ladv  the  Queen,  as  at  first, 
prayeth,  &c.;  and  because  the  aforesaid  lord  keeper  of  the  great 


S7  hiP--38  a.  b.  flbadivga  in  ths  case  op  altok  woods.  95 

•eal  and  lord  treasurer  will  farther  advise  of  giving  their  jadg« 
nent  of  and  upon  the  premises  before,  &c.,  farther  day  is  given 
to  the  afisresaia  Richard  Bushopp,  in  the  chamber  aforesaid,  un-* 
tfl  the  second  Tuesday  in  the  term  of  St  Michael  then  next  foir  Mich. 
lowiiM^  to  hear  thdr  judgment  thereof,  &c.    At  which  day,  be- 
fixe  tbe  aloresaid  lord  keeper  of  the  great  seal  and  the  lord 
tnasofer,  in  the  chamber  aforesaid,  cometh  the  aforesaid  Rich- 
aid  Boahopp,  by  his  attorney  aforesaid ;  and  because  the  afore- 
said lord  keeper  of  the  great  seal  and  lord  treasurer  are  not  yet 
advised  of  ^ving  their  judgment  of  and  upon  the  premises,  day 
fiirther  is  giv^i  to  the  aforesaid  Richard  Bushopp,  in  the  cham- 
ber afiiresaid,  until  Tuesday  the  23d  day  of  October  in  the 
same  term  of  St  Michael,  to  hear  their  judgment  thereof,  &o.  ^P^  p*  9.  n. 
At  which  day,  before  the  aforesaid  lord  keeper  of  the  great  s^  ^ 
snd  die  lord  treasurer,  in  the  chamber  aforesaid,  cometh  the 
sfiirHaid  Richard  Bushopp,  by  his  attorney  aforesaid ;  and  be- 
the  aforesaid  lord  keeper  of  the  great  seal  and  lord  trea- 
are  not  yet  advised  of  giving  their  judgment  of  and  upon 
the  premises,  day  further  is  given  to  the  aforesaid  Richard  Bu- 
shopp, in  the  ctuunber  aforesaid,  until  Tuesday  the  30th  day  of 
the  same  month  of  October  in  the  same  term  of  St  Michael,  to 
hear  th^  jucUpnent  thereof,  &c.    At  which  day,  the  aforesaid 
krd  keeper  ofthe  great  seal  and  lord  treasnrer  do  not  come  in 
the  chamber  aforesaid ;  but  the  aforesaid  chief  justices  in  the 
dttmber  aforesaid  come ;  and  the  aforesaid  Richard  Bushopp  at 
the  same  day,  in  the  same  chamber,  and  before  the  same  jus- 
tices oometh,  by  his  attorney  aforesaid ;  apd  the  aforesaid  busi- 
ness and  suit  of  errors  is  continued  and  adjourned  by  virtue  of 
the  statute  aforesaid  thereof  made,  further  until  Tuesday  the 
shdi  day  of  November  in  the  same  term  of  Saint  Michael ;  and 
the  same  day  is  given  unto  the  aforesaid  Richard  Bushopp,  in  the 
arid  chsunber,  to  hear  their  j  odgment  thereof,  &c.    At  which  day, 
Qotber  die  *  aforesaid  lord  keeper  of  the  great  seal,  nor  the  lord  [  *  38  b.  ] 
twaiurer,  nor  the  aforesaid  chief  justices,  come  (n  2)  unto  the 
dMHBsber  aforesaid.    Afterwards  the  said  lady  the  now  Queen  The  former 
smt  here  another  writ  close  under  her  great  seal,  out  of  her  nJ^*j|**iJ5J3"|f ' 
Comt  of  Chancery,  to  the  treasurer  and  barons  of  this  Exche-  new  writ  of 
er  directed,  the  tenor  of  which  writ  fblloweth  in  these  words :  error  issaed, 
Elisabeth,  by  the  grace  of  God  of  England,  France  and  .Ire-  ^Flb^lllTEL^ 
land.  Queen,  defender  of  the  faith,  &c.    To  the  treasurer  and 
ber  barons  of  the  Exchequer,  greeting :  because  in  the  record 
sad  process,  and  in  giving  judgment  in   the  plaint,   which 
vas  in  our  court  before  you,  the  aforesaid  barons  of  our  Ex- 
dieqner  aforesaid,  in  the  term  of  the  Holy  Trini^^  in  the  S7th 
year  of  our  ragn,by  bill  between  us  and  Richard  Bushopp  of  a 
certain  trespass  and  intrusion  in  certain  woods,  with  the  appur- 
tnances,  odled  Alton,  otherwise  Alvington  Wood,  containing 
hj  estimation  SOOO  acres  of  wood  in  Alton,  otherwise  Alvington, 
aid  Rock,  in  our  county  of  Worcester,  manifest  error  inter- 


(iS)  la  eoateqaeoce  of  which,  the  writ  of  the  lord  chmncellor  and  lord  treisurefy  where 
■nr  WM  ditcoiitiiuied ;  fiir  the  3i  Eiix.  c.  1.  one  of  them,  or  both  chief  juticet  come,  and 
■IjF  r>0Tided  a  remedy  agaUut  the  abtencc  of   arepreacnt.    Ante  p.  f7,  a.  (o  1).    (Ei>*} 
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yeded  t6  otir  gi^eat  damage ;  and  because  in  the  statute  made  in 

the  parliament  of  the  lord  Edward  late  King  of  England  the  Sd, 

our  progenitor,  holden  at  Westminster  in  the  Slst  year  of  hia 

reign,  amongst  other  things,  it  was  agreed  unto  and  established, 

(a)  Ante  11       that  in  (a)  all  cases  the  King  or  other  persons  concerning, 

itf  11^.^  where  any  one  complaineth  of  error  done  in  process  in  the  Ex- 

a.  8  H.  7.  IS    chequer,  the  chancellor  and  treasurer  cause  to  come  before  them 

h*  Pi^*^'  ^^     ^^  some  chamber  of  council  nigh  unto  the  Exchequer,  the  same 

b.'  Br?  Error     ^^co>^d  and  process  out  of  the  said  Exchequer,  and  taking  to  them 

147.  Br.  Bis-'    the  justices  and  other  sages,  such  as  to  them  shall  seem  fit  to 

so^'^e'a^"'  be  taken,  to  call  before  them  the  barons  of  the  Exchequer  afore- 

tib.  37  H.  6.    ^^>  ^^  ^^^^  their  informations  and  the  causes  of  their  judg- 

15  a.  4 Inst,     ment,  and  thereupon  cause  the  business  to  be  duly  examined ; 

B  ^55^^**  ^'     ®^^     ^^y  error  should  be  found,  the  same  cause  to  be  corrected, 

and  the  rolls  amended,  and  after  the  same  into  the  said  Exche- 
quer to  send  back,  to  do  execution  thereoi^  as  belongeth,  as 
in  the  said  statute  it  is  contained:  we  therefore  wilhng,  er- 
ror, if  any  such  were,  according  to  the  form  of  the  statute  afore- 
said to  be  corrected,  and  full  and  speedy  justice  to  be  done,  in 
this  behalf,  command  you,  that  if  judgment  be  thereof  given, 
then  the  record  and  process  aforesaid,  with  all  things  touching 
the  same,  before  our  beloved  and  faithful  counsellor  Thomas 
Egerton,  Knt.  Keeper  of  our  Great  Seal  of  England,  and  you 
the  aforesaid  treasurer,  in  the  chamber  of  council,  nigh  the  JSx- 
chequer  aforesaid,  called  the  Council-chamber,  upon  Tuesday, 
that  is  to  say,  the  5th  day  of  February  next  ensuing,  you  cause  to 
come,  that  the  same  keeper  of  our  great  seal,  and  you  the  afore- 
said treasurer,  seeing  and  examining  the  record  and  process  afore- 
said, and  your  informations  being  heard,  you  the  aforesaid  barons 
cause  to  be  further  done,  what  of  right  and  according  to  the  form 
of  the  statute  aforesaid,  is  to  be  done.  Witness  ourself,  at  West- 
minster, the  29th  day  of  January,  in  the  42d  year  of  our  reign. 
Symons.  And  at  the  aforesaid  5th  day  of  February,  in  the  afore- 
said writ  mentioned,  ^e  aforesaid  Thomas  Egerton,  Knt. 
[  *  39  a*  ]  Keeper  of  the  Great  Seal  of  *  England,  and  Thomas  Lord  Buck- 
hurst,  Lord  Treasurer  of  England,  caused  to  come  before  them 
the  record  aforesaid,  in  the  aforesaid  chamber,  nigh  the  Exche- 

3uer  aforesaid,  called  the  Council-chamber ;  and  at  the  same 
ay  and  place,  come  before  the  aforesaid  lord  keeper  of  the 
great  seal,  and  the  lord  treasurer,  the  aforesaid  attorney  of  the 
lady  the  Queen,  and  for  the  said  lady  the  Queen  saith,  that 
in  the  record  and  process,  and  also  in  giving  the  judgment 
Same  errors       aforesaid,   it  is  diversly  erred  in  manner  and  form,  as  by  the 
assigned.  aforesaid  articles  of  errors,  by  him  first  alleged  and  assigned, 

AUoMscirefO'     above  it  is  alleged  (o  2);  and  for  the  said  lady  the  Queen  pray- 
^f*"^  wdie^    eth  another  writ  of  the  lady  the  Queen,  to  warn  the  aforesaid 
errorea.       Richard  Bushopp  to  be  before  the  aforesaid  lord  keeper  of  the 
great  seal,  and  the  lord  treasurer,  at  a  certain  day,  to  hear  the 
record  and  process  aforesaid,  and  also  the  errors  aforesaid,  &c. ; 
and  it  [ia  granted  unto  him ;  and  it  is  commanded  to  the  she- 

(oS)  UpoD  a  second  writ  of  error,  sned  out  errors  at  his  option,  for  it  is,  as  if  no  errors  had 
after  a  former  writ  has  been  discontinued,  the  been  before  assigned,  Yates  v,  Wyndkmt^ 
plaintiff  may  either  assign  the  same  or  other    Cro.  Elii,  281.    (£d.) 
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county  of  Worcester,  that  by  good  and  lawful  men  of 
hb  bailiwick,  he  warn  the  said  Richard  Bushopp,  that  he  be  be- 
fiyre  the  aforesaid  lord  keeper  of  the  great  seal  and  the  lord 
treasurer,  in  the  chamber  aforesaid,  at  Westminster,  the  first 
Tuesday  in  the  term  of  Easter  next  following,  to  hear  the  re- 
cord and  process  aforesaid,  as  also  the  errors  aforesaid,  above  al- 
leged, and  further,  &c.  what  to  the  courts  &c.     At  which  day,  Rctam. 
bobre  the  aforesaid  lord  keeper  and  lord  treasurer,  in  the  cham- 
ber aforesaid,  the  sheriff  of  the  county  of  Worcester  aforesaid, 
that  is  to  say,  William  Childe,  Esq.  returned  the  writ  aforesaid, 
indorsed  thus :  ss.  By  virtue  of  this  writ  to  me  directed,  I  gave 
vaming  to  the  aforesaid  Richard  Bushopp,  by  John  Jolly,  John 
Harris,  Thomas  Pennington,  and  John  Wemb,  good  and  law- 
fid  men  of  my  bailiwick,  to  be  before  the  said  keeper  of  the  great 
seal,  at  the  day  and  place  within  contained,  as  within  to  me  is 
commanded.    And  upon  this  the  aforesaid  Richard  Bushopp, 
hj  Arthur  Salway  his  attorney,  at  the  same  day,  in  the  chamber 
afaresaid,  likewise  cometh,  and  demands  the  hearing  of  the  re- 
€Ofd  and  process,  as  also  of  the  errors  idbresaid,  and  they  are 
nad  unto  him,  &c.;  which  being  read  and.heard,  the  said  Rich- 
aid  laith,  that  in  the  record  and  process  aforesaid,  and  in  ren- 
dering the  judgment  aforesaid,  in  nothing  it  is  erred,  and  pray-  in  wdlo  e$t  er- 
cA,  tbat  Uie  aforesaid  lords  do  proceed  to  the  examination  as  "^«"*- 
vril  loX  the  record  and  process  aforesaid,  as  of  the  business  afore- 
said for  errors  by  the  said  attorney  of  the  said  lady  the  Queen 
above  alleged,  according  to  the  form  of  the  aforesaid  statute 
thereof  made :  and  the  amresaid  attorney  of  the  lady  the  Queen, 
ibrthe  said  lady  the  Queen  saith,  as  before  he  had  said,  and  pray- 
edi  likewise^  &c.  And  because  the  aforesaid  lord  keeper  of  thegreat  Curia  advUare 
wftl  and  the  lord  treasurer  will  further  advise  themselves  of  and  ^'* 
apon  the  premises,  before  they  give  their  judgment  thereof,  day 
is  given  to  the  aforesaid  Richard  Bushopp,  in  the  chamber 
afaresaid,  until  Tuesday  next,  to  hear  their  judgment  thereof, 
&c    At  which  dav,  before  the  said  lord  keeper  and  lord  trea- 
mer,  in  the  chamber  *  aforesaid,  at  Westminster,  cometh  the  [  *  39  b.  ] 
afinsaid  Richard  Bushopp,  by  his  attorney  aforesaid ;  and  be- 
cnse  the  aforesaid  lord  keeper  and  lord  treasurer  arc  not  yet 
advised  of  giving  their  judgment  of  and  upon  the  premises,  fur- 
ther day  b  given  to  the  aforesaid  Richard  Bushopp,  before  the 
afimsaid  lord  keeper  of  the  great  seal  and  the  lord  treasurer,  in 
die  diamber  aforesaid,  until  Tuesday  next,  &c.  to  hear  their 
jadflment  thereof  &c.     At  which  day,  before  the  lord  keeper 
flf  toe  great  seal  and  the  lord  treasurer,  in  the  chamber  aforesaid, 
at  Westminster,  cometh  the  aforesaid  Richard  Bushopp,  by  his 
Utornqr  aforesaid ;  and  because  the  aforesaid  lord  keeper  and 
Vnd  treasurer  are  not  yet  advised  of  the  giving  their  judgment 
ofand  upon  the  premises,  forther  day  is  given  to  the  aforesaid 
Bidiard  Bushopp,  before  the  aforesaid  lord  keeper  of  the  great 
sad  and  the  lord  treasurer,  in  the  chamber  aforesaid,  until  the 
bat  Tuesday  in  the  term  of  the  Holv  Trinity,  then  next  coming.  To  Trin. 
to  hear  judgment  thereof.    At  which  day,  before  the  aforesaid 
IM  keeper  of  the  great  seal  and  the  lord  treasurer,  in  the 
dianiber  aforesaid^  at  Westminster,  cometh  the  aforesaid  Rich* 

▼(ML  I.  H 
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ard  Bushopp,  by  his  attorney  aforesaid ;  and  because  the  aforesaid 
lord  keeper  of  the  great  seal  and  lord  treasurer  are  not  yet  ad* 
vised  of  giving  their  judgment  of  and  upon  jthe  premises,  further 
day  is  given  to  the  aforesaid  Richard  Bushopp,  before  the  said 
lord  keeper  of  the  great  seal  and  lord  treasurer,  in  the  chamber 
aforesaid,  until  Tuesday  the  3d  day  of  June  in  the  same  term  of 
the   Holy  Trinity,  to  hear  judgment  thereof.     At  which  day, 
before  the  aforesaid  lord  keeper  of  the  great  seal,  and  lord  trea- 
surer, in  the  chamber  aforesaid,  at  Westminster,  cometh  the 
aforesaid  Richard  Bushopp,  by  his  attorney  aforesaid ;  and  be- 
cause the  aforesaid  lord  keeper  of  the  great  seal  and  lord  trea- 
surer are  not  yetadvisedofgivingtheirjudgment  of  and  upon  the 
premises,  day  is  further  given  to  the  aforesaid  Richard  Bushopp, 
before  the  said  lord  keeper  of  the  great  seal  and  the  lord  trea- 
surer, in  the  chamber  aforesaid,  until  Tuesday  the  10th  day  of 
June  next,  in  the  same  term  of  the  Holy  Trinity,  to  hear  their 
judgment  thereof.  At  which  day,  before  the  aforesaid  lord  keeper 
of  uie  great  seal  and  the  lord  treasurer,  in  the  chamber  aforesaid, 
at  Westminster,  cometh  Richard  Bushopp,  by  his  attorney  afore- 
said ;  and  upon  this,  the  premises  being  seen  by  the  aforesaid 
lord  keeper  of  the  great  seal  of  England,  and  the  aforesaid  trea- 
surer, and  mature  deliberation  thereof  amongst  them  being  had, 
and  taking  to   them  the  aforesaid  John   Popham,   Knt.  Chief 
Justice  ot   the   said  lady   the    Queen   for  pleas,    before  the 
Queen  herself  to  be  holden,  assigned,  and  Sir  Edmond  Ander- 
son, Knt.  Chief  Justice  of  die  said  lady  the  Queen  of  the  bench, 
as  also  Francis  Gawdy,  one  of  the  justices  for  pleas,  before  the 
aforesaid  lady  the  Queen,  to  be  holden,  assigned  (p  2),  and  call- 
ing before  them  the  barons  of  the  Exchequer  aforesaid,  and  the 
reasons  of  the  judgment  aforesaid  of  the  said  barons  being  heard; 
[  *  40  a.  3  because  ^it  seemeth  to  the  aforesaid  keeper  of  the  great  seal  of 
England,  and  to  the  aforesaid  treasurer,  with  the  counsel  of  the 
justices  aforesaid,   that   in  the  record  and   process  aforesaid, 
versedT&c'^^     and  also  in  the  giving   judgment  aforesaid,    it   is  manifestly 
(«)  Ante  9S       erred ;  therefore  (a)  it  is  granted  by  the  said  keeper  of  the  great 
Ji  ^  279"' 1*'     ^^^  ^^  England,  and  the  aforesaid  treasurer,  that  the  judgment 
Bulstr.  125,       aforesaid  be  reversed   and    annulled;  and  that   the   aforesaid 
126. 179.  3        Richard  Bushopp,  of  the  entry,  intrusion,  trespass  and  con- 
^"**i  Syd'70!'  tempt  aforesaid,  be  convicted ;  and  that  the  aforesaid  Richard 
iCo.  83a/ii9    Bushopp  be  amoved  from  the  possession  of  the  premises,   and 
Capiatur  pro     be  attached  by  his  body,  wheresoever,  &c.  to  make  fine  with 
"S^Hob.ir.       ^^®  ^y  ^^®  Queen  for  his  aforesaid  trespass  and  contempt, 
19. 194.327.      whereof  in  form  aforesaid  he  is  convicted  (q2);   and  that  tne 

Yelv.  130,  Latch.  76.  83. 188.  Noy,  77.  Poph.  203.  212.  N.  BenI,  148.  pi.  226.  Cro.  El.  145. 
Jenk.  Cent  13.  Cro.  Jac.  6.  Stat  16  ^l^  17C«r>  2<  cap.  8.  Cro.  J»o.  386.  632.  Slat  t%  and  t^ 
Car.2.  cap.4.    Cro.Cnr.442»  443.  I  Ro.  771.  774, 


sence 


(p  2)  The  31  Edw.  3.  c.  12.  rcqfiifes  the  pie-  dtuent  of  Uie  Justices  (8  H.  7. 13.  4  Inst  105% 

-.nee  and  assistance  of  justices  of  King's  Bench  or  of  the  major  part  of  then,  Rex  v.  H^nnif 

and  Common  Pleas,  anvl  if  they  are  not  called  (tigmby)  and  WUUtmsy  Carth.  388.  9  Maniu 

in,  it  seams  it  will  he  error.    8  H.  7.  13.    But  Each.  Prac.  492.    (Ed.) 

the  chancellor  and  treasurer  (or  vhen  the  grqat  (q  2)  As  to  the  judgment  ia  fantnuion  for  tha 

seal  is  in  commission,  the  lords  conunissioners,  Sing,  see  ante  p.  53.  n.  (v).    In  suits  hetweoi 

Smmam  y.Jonea,  2  Vent.  318.)  are  the  judges  of  par^  and  party,  where  an  erroneous  judgmeitf 

the  conrt ;  and  judgment  mast  be  CDteiad  ac-  rer  the  dewndaat  in  the  erigiaal  artioo,  on  de* 

cording  to  their  opinion^  notwithstanding  the  mu^icr  to  a  plea  m  bar,  Is  rerersedi  the  flain- 
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record  aforesaid  be  sent  back  into  the  Exchequer  aforesaid, 
for  execution  thereof  for  the  aforesaid  lady  the  Queen  to  be 
done,  according  to  the  form  of  the  statute  aforesaid  thereof  made : 
therc^re  it  is  agreed  by  the  barons  here,  that  the  writ  of  the 
lady  the  now  Queen  do  issue  forth  out  of  the  court  here,  to 
amove  the  said  Richard  Bushopp  from  the  possession  of  the  pre- 
mises aforesaid,  and  to  attach  the  said  Richard  by  his  body, 
wheresoever,  &c«  to  make  fine  for  the  said  trespass  and  con- 
tempt whereof  he  is  convicted  in  form  aforesaid,  returnable 
here  in  eifH^t  days  of  St*  Michael.  And  it  is  commanded  to  the 
Slid  sheriff  of  the  said  county  of  Worcester,  that  he  amove  him 
the  said  Richard,  and  him  attach  in  the  form  aforesaid. 
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tiff  Int  jodgment  for  his  debt  and  damages,  as  a.  &c.  2  Tidd's  Prac.  6th  ed.  1207 — is  16.;  as  to 

if  he  had  recovered  below,  and  is  not  merely  the  award  of  restitution,  2  Saond.  101  y.  9 

restored  to  hU  action.    Titjfiorand  Moore^B  ca$e^  Tidd's  Prac.  1225,  6;  and  as  to  damages  and 

1  Lnml  S3,  f  Mann.  Each.  Prac.  492.    As  to  costs,  and  interest  after  nonpros,  or  affirmance, 

jidgMoCi  in  error  in  general,  see  t  Saond.  lOl  2  Tidd's  Prac.  1218—1222.    (Ed.) 
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110  .  THl  CASE  OF  ALTON   WOODS.  Fait  I. 

I 

[1  Ld.  Raym.  King  VF0A  deceived  in  law^  because  he  thought  the  surrender  of 
^^te  fer^e'  ^^  patent  was  also  a  surrender  of  the  lease  and  estate  demised ; 
(a).]  '  and  when  the  King  is  deceived,  or  mistaketh  the  law,  the  grant 

W^  And.  156.  in  void  {k  3).  As  m  18  Hen.  8.  tit  Patent  Br.  10*.  where  the 
Mo.  4i6.*Hob.  King  gave  lands  to  the  Lord  Lovel,  to  have  and  to  hold  to  him 
324.  Co.L.tr,  and  to  his  heirs  (d)  male,  and  that  was  ex  certa  scientia  4r  mero 
^tatif  S3  ^8  ^'^^  *^^  y®^  adjudged  void ;  for  he  cannot  grant  such  estate  of 
Ass.  5.'  pio.  iniieritance  in  fee-simple,  to  make  the  males  to  be  inheritable^ 
251  a.  Dav.34  and  to  exclude  the  females  (b  3) ;  aiid  because  his  intent  did 
3'45  b  iit^*  ^^*  agree  with  the  law,  his  grant  was  adjudged  void.  And  in 
Sect.  31.  7  Co.  1  Ma.  Dyer,  9^.  King  Edw.  3.  did  grant  land  to  the  Duke  of 
40  b.  138.  1  Cornwall,  4*  C^)  tiered*  suis  Segibus  Angliig^  and  it  was  holden 
PosMW.  1  ^^^  causa  qua  supra ;  sed  rum  aUocatur  ista  exceptio  /  for  it  doth 
Balstr.  10.  not  appear  that  the  King  did  intend  to  have  more  surrendered 
^2*  n  ^  ^'  ^^^  ^^  former  letters  patent  only ;  and  it  doth  not  appear  by 
5-^'Bro^l. '  ^y  c^ip^^s  matter  within  the  letters  patent,  that  he  did  intend 
334.  Poet,  51.  to  have  the  former  estates  surrendered,  and  it  would  be  very 
^^■^^'*  ^*  dangerous  to  make  the  King's  grants  void  by  construction  upon 
[9  T.  R.  537.  inferences  and  arguments,  without  direct  and  express  matter 
561,  9.  Vatk.  contained  in  the  letters  patent,  and  the  rather  in  this  Case,  b^ 
?c^*  jy?'  -g  cause  the  grant  is  ex  certa  scientia  4*  nero  vujiu(c  3),  in  which 
ViiTAbrfiElft-*  Case  other  intent  shall  not  be  collected  by  constmctioii,  than  it 
tau,(Tb}.        expressed  in  the  patent;  and  all  this  was  affirmed  per  Mam 

fi' teL«  pa.  «*'-^«»- 

tent,  with  the  words  eai  «frta  soMiic,  ^e.  no  other  intent  shall  be  inferred  than  what  is  ex- 
pretsed.  (e)  Pott,  137  b.  Co.  U  27  a.  Cotton's  Reeords,  671.  3i  £.  3.  41  b.  8  Co.  16 
b.  S5  b.  itaym.  355.  Palm.  89.  1  Ro.  R.  198.  [Yin.  Abr.  Prerogative  (g  b  2).  Com« 
Dig.  Grant  (o  4).] 

render  granta  tiie  office  to  J.  D.  for  lift ;  in  this  wmo  motu  properly  imports  the  bononr  and 

case  if  there  was  no  grant  of  the  office  to  J.  S.,  Iioanty  of  the  King,  who  rewards  the  patantee 

or  no  surrender  of  the  letters  patent  by  him,  for  the  merit  of  his  service,  of  the  mere  BMtion 

the  new  grant  to  J.  D.  wiU  be  told,  becanse  of  the  Kins  himself,  without  any  suit  of  the 

tiiose  are  the  coasideratioBs,  for  which  it  was  party;  and  it  is  thought,  that  tlicse  words  wet« 

made.    8kt  John  Meade  and  Sir  John  LetUhaU^  added  after  the  statute  4  H.  4.  c.  4.,  by  which 

Mich.  13  Car.  B.  R.   Vhi.  Abr.  Prerogative  the  King  declared,  **  that  he  would  abstaia 

(q  b.),  pL  8.    See  Airther  la  what  cases  a  false  from  granting  any  part  of  his  revebuea,  Bandt, 

recital,  or  ftlse  suggestion^  shall  make  the  pa-  &c.  but  to  such  as  deserve  them,  and  those  wha 

tent    void,  Vin.  Abr.  Prerog.  (ir  b).  (q  b).  sue  for  any  such  thing  shall  be  puntshecL  and 

(m  c).  Com.  Dig.  Grant,  (o.  9, 10.)    (Bo.)  shall  not  have  the  thhig  for  whi<A  the  suit  was 

(A  3)  In  what  awes  the  King-.shall  be  said  to  made,''  hi  order  ttiat  it  should  not  appear  that 

be  deceived,  and  so  the  grant  void,  see  Com.  there  was  any  suit  made.    Post,  51  b.  10  Ga. 

Dig.  Grant,  O.  8.  Bac.  Abr.  Prerog.  F.  2.  Vhi.  »112  b.  113  a.  3  Lev.  249.    In  Via.  Abr.  Pr». 

Abr.  Prerog.  O.  b.  P.  b.  Ante  p.  103*  n.  (k  2).  rotative  (o  b),  pi.  1 .  it  is  said  there  Is  a  dUTerence 

1  Inst.  ii.  606.  (a.)  Infra,  b.  (c  3.)    (Ed.)  to  be  observed  in  all  cases  where  the  Kfaig  la 

(B  3)  Ante  p.  102.  n.  (r  2). ;  out  it  is  otherwise  said  to  be  deceived  us  his  grant ;  if  tha  mattav 

as  to  armories  or  arths  granted  by  the  King  to  which  is  false  in  the  letters  patent  be  suggested 

a  man  fbr  reward  of  service,  becanse  the  same  on  the  part  of  the  grantee,  and  that  to  Se  pre- 

are  descendable  to  the  heirs  anale  lineal  or  col- .  judice  of  the  Kiag^  there  tile  King  shall  he  aaM 

lateral.  1  Inst.  27  a.  i.  121, 2.    (Ed.)  to  be  deceived  in  his  grant  so  as  to  make  it 

.  (c  3)  As  to  the  words  ex  certa  taeniia  4rc. — It  is  void,  adjudged  in  Ksaip  v.  £<Mip,  T.  7  W.  and 

said  that "  ex  certa  seienM'  imports  that  the  Kins  M.  12  Mod.  78. ;  but  where  the  words  of  tte 

has  knowledge  ofthe  thing  which  he  grants;  and  letters  patent  are  the  words  of  tiie  Khw^  ex 

tiierefbre  sndi  charter  is  odled  assernve  and  not  cerfa  tctenHa  et  mero  motu^  although  the  KiiH| 

svggestive,  2  £.3.7.;  bntthisisto  be  intended  appear  by  his  Inference  to  be  mistaken  in  hfi 

of  verity  whieh  is  the  properobject  of  science,  law,  yet  nie  King  shall  not  be  said  to  he  de> 

andnotofiUsHy,whiebisaiff»-€iis,andtherm  celved  so  as  to  avoid  his  grant    8  H.  7.  3, 

the  lUng  cannot  have  knowledge ;  but  in  such  Dyer,  197  b.  352  a.  2  Cro.  34.  2  BrownL  S4t. 

case,  notwithstandma  tiiose  wonis,  the  Kina  is  Amditer  Cwrl^e  Mse,  post,  11  Co.  2  b.  t  Mod.  197. 

utterly  deceived  hi  his  grant,  and  therefore  they  See  also  post,  6  Co.  55.  Jenk.  255.  Skin.  6dS» 

shall  not  give  the  patentee  any  advantage,  post.  Com.  Dig.  Grant  (o  12).  Bac;  Abr*  Preroga- 

lOC^nt  h.3  LCV.M9.  Ploird«  509  b.;  €S  tive(r2).    THe  JTiiQ' t. ilmrry, S T.  R. 502 ^ S; 
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As  to  the  matter  in  law,  two  points  were  moved;  one,  that  At tothemat- 
the  letters  patent  were  void;  the  other,  admitting  that  the  let-  J^t  ^inJ[l 
ters  patent  at  the  first  were  good;  yet  all  the  estate  which  That  the  let- 
WaUhe  had  was  given  unto  the  King  by  the  act  of  28  Hen.  8.  ^"  patent 
As  to  the  first,  the  case  is  no  other,  but,  (/)  the  Kinff  beiiMj  te-  JIJ^J^^ 
nant  in  tail  of  the  manor  of  Abbottesley,  to  him  and  his  heirs  King  being 
^inale  of  his  body,  by  force  of  the  said  fine  of  3  Hen.  7.  with  the  deceived  in 
reversion  to  him,  his  heirs,  and  successors,  by  force  of  the  said    '^•44  «  *i 
attainder  and  office^  gi^es,  by  his  letters  patent,  the  said  manor  fk  Hob.  2^24. 
to  Walter  Walshe,  and  to  the  heirs  male  of  his  body.     Whe-  Jenk.  Cent  * 
ther  this  gift  be  good  or  not,  was  the  first  question ;  and  to  de«  ^^* 
cide  the  same,  first  it  is  to  be  considered,  if  the  grant  would  The  Kwft  te. 
have  been  good  if  the  King  had  been  tenant  in  tail  only,  with-  ^^^'t^imta 
oot  anv  reversion  in  fee  expectant  to  him.     And  in  that  case  the  greater  estau 
Queen  s  attomev  said  the  grant  was  void,  for  (a)  the  intent  and  J^^r'  ^ 
purpose  of  the  King,  which  appeareth  in  his  grant,  cannot  take  (a)  Hob!  22<i. 
effect,  for  he  intended  to  grant  an  estate-tail,  and  that  he  could  [Com.  Dig. 
not,  for  he  had  but  an  estate-tail  himself;  and  the  largest  estate  ^■^'(^  ^)*1 
that  tenant  in  tail  may  lawfiiUy  grant,  is  but  for  (b)  his  own  life,  (^)  mo.  414. 
ss  Litt  saith  (d  3);  for  he  wholiath  land  in  tail  to  him  and  to  4i9.  Lit.  Sect, 
the  heirs  of  his  body,  hath  such  estate  so  appropriate  and  incor-  %\'^^^^^^ 
poiate  to  him  and  to  the  heirs  which  shall  issue  out  of  his  loins, 
that  he  cannot  lawfully  grant  it  to  a  stranger,  and  to  the  heirs 
male  of  his  body,  for  that  would  be  against  the  form  of  the  gift, 
and  against  the  stat  De  danis  conditionaV  (s  3).     So  {c)  if  the  I^.the  YDm^ 
King  be  tenant  for  life,  and  the  King  grants  the  land  to  another  2J  fojijjj,^^** 
snd  his  heirs,  that  grant  is  void,  for  the  King  taketh  upon  him  ^rantin  fce,it 
to  grant  a  greater  estate  than  he  lawfully  can  grant     And  be*  »  void, 
cuise  his  grant  cannot  take  efiect  accordmg  to  his  {d)  intent  ex-^  V,\Com^\m. 
pressed  in  his  grant,  for  that  cause  his  grant  is  void,  and  shall  Grant  (gs).  * 
not  be  construed  to  pass  other  estate  than  he  intended  to  grant;  (<<}  ^Co.  54  a. 
as  to  pass  an  estate  for  life,  when  the  King  intended  and  pur- 
posed to  grant  an  estate  of  inheritance.     And  so  the  book  is  in 
7  Hen.  4. 4^  and  {e)  ^\  Edw.  3. 47.  The  Earl  rfKenes  case.     If  ^^J^^f ' 
the  King  hath  the  wardship  of  land,  or  a  lease  of  land  for  years,  q^^  74 1,^'87  ^^ 
and  by  his  letters  patent  granteth  the  land  to  another  and  to  his  2  Ro.  191.  10 
heirs,  this  grant  is  void,  and  shall  not  by  construction  amount  ^^ii^^eriL 

41.    Post,  50  a.  51  b.    [Sbep.  Touch.  111.S68.    Com.  Dig.  Grant  (o  8).] 

Bat  tfie  faitrodnction  of  the  words  ex  ceria  tcU  and  release,  or  any  other  mode  not  operating  as 

tttfk,  ifc,  will  not  reduce  a  royal  grant  to  the  a  discontinuance,  or  as  a  bar,  his  assignee  will 

aae  standard  of  construction  as  the  grant  of  a  have  an  estate  to  continue  so  long  as  there  shall 

lal^iect.  Rex  v.  Capptr  oad  otherg^  5  Pri.  217.  be  issue  inheritable  to  the  estate-tail,  or  tiU  it 

Aad  where  the  Kins  is  deceived  in  his  grant,  shall  be  avoided  by  those  who  have  a  right  to 

it  wW  be  void,  notwithstanding  it  contains  those  avoid  the  same,  HmdUl  v.  CUuke^  %  Ld.  Raym. 

Mids.     Post,  49  a.  3  Co.  4.  10  Co.  lis.  3  778.  1  InsU  iii.  130.  (N 1).  Ante  p.  WL  n.(o  1). 

Um.  t4».  Plowd.  5QS.  Sav.  5.  37  Dyer,  301.  (Eu.) 

flirili.  56.   And  a  grant  tx  eerta  sctrafk,  ^e.  is       (b3)  But  gifts  in  tail,  w  well  as  til  other 

aM  It  be  constroed  contrary  to  the  nsnal  mean-  alienations  by  a  tenant  in  tail,  are  good  against 

iig  el  tke  words;  thus,  if  the  King  erants  a  por-  himself  exactly  in  the  same  nannOT,  except  ao 

iMi  of  tithes  in  N.,  where  he  has  only  tithes  par-  to  the  extent  and  degree  of  interest,  as  if  he 

eel  of  s  rectory,  it  will  not  extend  to  them ;  for  were  seised  hi  fee-simple ;  and  if  he  sbookl  ao* 

fwtie  d^iimai'i—  Imports  tithes  hi  gross,  post,  4  quire  the  fee-shnple  by  a  commoB  recovery 

Ca^35a.  See  Ibrtber  as  to  theop^ration  of  these  (which  he  may  suffer,  it  he  has  either  the  free- 

veids,  post,  46  b.  49  a.  Yin.  Abr.  Pre.  (b.  c.  3.)  hold  himself,  or  obtains  the  concurrence  of  the 

Omu  Wm,  Oram,  O.  is.    (Ed.)  freeholder),  then,  ea  if  he  had  really  been  9eise<l 

(e5)  Bet  it  la  now  held,  that  where  a  tenant  in  fee-simple.  1  Inst  iii.  107.  (m).  1  Prest.  Abatr. 

b  tul  CQOveys  by  grant,  bargain  and  sale,  lease  379. 399.    Where  a  recovery  is  suffered  by  a 
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to  a  grant  of  his  estate  or  interest  (f  3) ;  and  so  it  is  agreed  in 
A  licence  by  {^  si  Ass.  pi.  15.  The  King  licenceth  his  tenant  to  ahen  (g  d) 
^uLto^en  ^ ^^^ chaplains  and  their  heirs,  and,  in  truth,  as  it  appeared  by 
cenerdlj^if  he  a  fine  in  the  treasury,  he  who  sJiened  had  but  an  estate-tail,  the 
bad  only  an  reversion  to  the  King:  and  it  was  adjudged  that  the  licence  was 
tttRte-tail,  was  ^^.  j^  ^^  should  not  enure  to  a  licence  to  alien  so  much  as  he 
'  might  lawfully  alien,  scilicet  to  them  and  their  heirs  during  his 

PiowV658  b^  ^^®»  *^'  longer  he  could  not  alien,  for  as  much  as  the  reversion 
Mo. 415.  Br.  was  in  the  King;  but  because  the  King  was  deceived  when  he 
Aliemtioo,n.  ~^  ^^  licence  to  alien  to  them  and  their  heirs,  inasmuch  as 
Br!  Oi^.^6t.'  he  was  not  conusant  of  his  estate,  for  that  cause  the  licence  was 
Br.  Reaeiaer  utterly  voidf  and  the  land  seised  into  the  King's  hands.  So  in 
gj?  |j3re  ftc!  *^®  ^^'^  ^  '^'^^  ^®  King,  not  knowing  his  estate,  granted  a 
i5t.  [1  Ld.  greater  estate  than  he  could  lawfully  ffrant,  and  therefore  his 
Rayni.50.]  grant  is  void;  Sf  vide  {g)  40  Ass*  pi.  50.  which  agrees  with  21 
[  *  44  b.  ]  Ass.  15.  in  all,  and  no  case  in  the  whole  law  can  *be  founds  which 
The  King'f  denies  it,  that  is  to  say,  that  the  King's  grant  shall  be  good  when 
£w  w^afhe  ^®  taketh  upon  him  to  grant  a  larger  estate  than  he  lawfully 
may  lawfaUv  may ;  but  the  contrary  is  proved  by  the  books  aforesaid.  More- 
GooTey,  an^it  Q^er  it  was  said,  that  it  was  a  maxim  in  law,  that  the  King^s 
di^tiD^  *  patent  cannot  do  [a)  wrong ;  and  therefore  it  is  agreed,  in  38 
ance,  though  Hen.  8.  Br.  Discontinuance  S5.  Inter  Begem  if  Arithon*  Lee  mili-' 
^JJjJJ^  tern  3f  tit.  Pat.  101.  8f  tit.  Taile  39-  that  if  the  King  be  tenant  in 
CgyS^'.SSr  tail,  and  grant  the  land  by  patent  for  years,  or  for  life,  and  die,. 
h.  Stam.  Pne.  the  patent  is  void,  for  a  grant  without  livery  doth  not  make  a 
AUenatioiL  IS.  ^^^  oiscontinuance,  nor  snaU  it  bind  but  during  the  life  of  the 
110.415.  3r.  grantor;  4*  eadem  lex  of  sucn  grant  in  fee,  for  a  grant  in  fee 
Patent,5r.Br.  doth  not  make  a  discontinuance  without  warranty  (h  3) ;  and  if 
Ik^S^Ue'  ^^  King's  ^rant  should  make  a  discontinuance,  it  would  do 
809.  Br.  OaAl.  wronff,  whic£  the  King  by  his  grant  cannot  do,  but  his  grant 
89.  f  And.  shall  DC  rather  void.  And  that  book  makes  not  ainunst  the 
(a)  11  Co.  7t  a.  Qti^^ii  ^  ^^  principal  case ;  for  first,  it  is  to  be  observed,  that 
s  Inst  681.  no  question  is  made  in  those  cases  but  after  the  death  of  the 
Co.  lit.  19  b.  King  who  granted,  and  then  without  doubt  the  grant  is  void,  so 
Plow.  S46  b  ^  ^^  never  came  there  in  question,  of  what  validity  the  grant 
487  b.  5  Co.  was  in  the  life  of  the  King.  Secondly,  in  the  38  Hen.  8.  it  was 
^b.DaT.rsa.  j^qj^  resolved,  whether  the  JSlnft  being  donee  in  tail,  was  bound 
iRo.'!^67.  *  hy  the  stat.  {c)dedonis  conditumalibus  i  but  afterwards,   Trin. 

Noj,  18t.  Mo.  415,  416.  7  Co.  12  b.  Godb.  317.  Post,  5S  b.  (6)  Co.  Lit  5dS  b.  Plow. 
S53  a.  t  And.  155, 156.  Pott,  5f  b.  Mo.  414.  416.  [Bac.  Abr.  Discoiitiiraance(F)].  (e)  5  Co. 
14  b.  Poet,  48  a.  Mo.  415.  11  Co.  72  a.  7  Co.  21  a,  32  a.  [Flowd.  226  a.  Dy.  344,  pL  56. 
1  RoU.  Rep.  155.  1  Fincb,  59.  8  Finch,  234.  Vin.  Abr.  SUt.  £.  10.  pL  10.  Bac.  Abr.  PierO' 
gatire,  £  5.] 

person  having  a  deriyative  estate-tail,  the  owner  (f3)  So  where  the  Kins,  being  possessed  of 

of  the  orif^inal  estate-tail  mnst  be  a  party  to  the  a  chattel  interest  in  lands  by  an  extent,  granted 

recovery,  in  order  to  gain  the  title  to  the  fee-  it  in  fee,  the  grant  was  held  void,  IVood  ▼.  Gmr* 

simple,  and  to  bar  l>oth  estates-tall,  both  tenants  terer^  3  Lev.  134.  See  further  when  the  grant 

in  tail  most  i>e  Touched,  1  Prest.  Conv.  7. ;  but  shall  be  void  by  reason  of  the  King's  beinc  d»> 

if  both  these  estates  happen  to  centre  in  the  ceived  by  misinfonnation  of  liis  interest.  Com. 

same  person,  a  recovei^  suffered  by  him,  in  Dig.  Grant,  0. 8.  Bac.  Abr.  Prerog.  F.  t.  Vin. 

which  he  b  vouched,  and  vouches  over,  will  bar  Abr.  Prerog.  {g  b.  3).  (p  b),  (p  b).    (£d.) 

l>oth  estates-tail,   and  consequently  confer  an  (6  3)  As  to  licences  tor  alienation,  see  Bimg" 

estate  co-extensive  with  the  ownership  of  the  1um$  catty  post,  2  Co.  91  a.,  ajid  the  notes  there, 

person  by  whom  the  original   estate-tail  was  (Ed.) 

created.  Id.6.  Jfoaapefrsca0e,2-P]owd.8b.  Post,  (h3)  And  then  the  discontimiance  is  caused 

3  Co.  6.    (&>•)  by  reason  of  the  warranty  descending  on  hhn 
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4  Eliz.  it  was  adjadged  in  the  Lord  BarcIay^s  case,  that  he  was 
bound  by  the  statate  (i  S).    Thirdly,  these  words  <<  a  grant  with- 
out livery  doth  not  make  a  discontinuance,'^  is  the  general  rule 
of  law  in  the  cases  of  common  persons;  and  that  is  well  proved 
by  the  subsequent  words,  ^^agrant  in  fee  without  warranty  doth 
not  make  a  discontinuance,"  for  doubtless  that  is  intended  in  the 
case  of  a  common  person,  and  not  of  the  King,  for  his  grant  in 
fee  with  warranty  is  void,  and  doth  not  make  a  discontinuance,  jf  ij^^i  k  j 
And  it  is  said  {d)  in  the  Lord  Barclay's  case,  PL  Com.  246  b.  been  given  to 
that  if  land  had  been  given  to  the  King,  and  to  the  heirs  of  his  ^^^  King  and 
body,  he,  before  the  statute  of  Westminster  2.,  could  not  have  bodyfbi^fore^' 
aliened  in  fee  before  issue,  for  such  alienation  by  another  would  the  statute  de 
be  a  wrong;  so  would  it  be  in  the  King,  if  it  should  be  adjudged  donU^ecovdd 
an  alienation  in  fee,  and  that  it  cannot  be,  for  the  King  cannot  "^g  ^ve^aUcn- 
do  wrong,  nor  would  his  prerogative  warrant  him  to  do  an  in-  ed  in  fee. 
joiy  to  another  {k  S)  ;  and  the  estate  which  the  King  had,  would  (^)  Mo.  415. 
not  lawfully  suffer  such  alienation,  for  his  estate  was  not  ample  rvin^Ab^^Ei- 
and  (iill  enough  to  make  such  alienation,  and  his  prerogative  will  tate  (a  a),  pi. 
not  alter  bis  estate,  nor  make  it  greater  than  the  donor  gave  it  ^^-l 
bim;  ^  patdopost^  scilicet  fol.  247  a.  it  is  said,  that  the  aliena- 
tion was  ad  ex  hareditatiori  exituum^  ergo  it  was  tortious^  for  to 
dinnherit  one  is  not  lawful,  and  if  it  were  contra  voluntatem  do^ 
natoris  it  is  ill  done,  for  men  ought  to  observe  the  intent  of 
others  in  things  lawful,  and  to  defeat  it  *is  ill ;  and  these  are  the  [  ^  45  a.  ] 
words  of  the  said  book;  a  fortiori  in  our  case,'  the  King's  grant  1^  the  King 
being  restrained  by  the  statute,  is  void.     If  the  King  makes  a  l^\^  reyi^r- 
leue  for  years,  or  for  {a)  life,  and  aflerwards  grants  the  land  to  eatate^r  Hfe, 
another  in  fee^  or  in  tail,  without  reciting  the  lease,  the  last  oryears,ora 
^rant  is  void ;  first,  because  the  King  grants  an  estate  in  posses-  raJ[*e*(Ho^him 
non,  where  he  hath  but  a  reversion,  and  so  is  deceived  in  his  upon  an  estate 
mnt ;  and  the  subject  had  a  way  to  come  to  the  knowledge  of  ^^^  Jf^'i^^   ^ 
me  said  lease,  for  every  patent  ought  to  be  enrolled  in  the  Chan-  ^  em^Ucd 
oery  to  which  all  subjects  may  have  access  (l  3) ;  otherwise  is  it  of  without  recital 
leases  not  of  record ;  as  it  is  agreed  tempore  Hen.  8  4*  Edw,  6.  Br.  ^^^^^^^^ 
tit.  Patents  93. ;  secondly,  in  the  same  case,  it  is  not  honourable  void^tho^gh 
bt  the  Sling  to  grant  the  same  possession  to  one,  which  he  or  otherwise  of 

leases  not  of 
Rcord.    («)4Co.S5b,36a.Po8t,50a.   lRol.190.    1  And.  46.  90,  91,  99,  93.  3Leon.S42,S43, 
tH,t45,t46,t47,S4B,  249,  250,251.     Mo.  415,416.    Cr.  El.  231.   Lane,  22. 110,111.   Cr.  Jac 
191.  Hob.  229.    8  Co.  59  a,  57  b.  Dy.  233,  pi.  10.   3  A.  7.  casn  nltirao.   Fitz.  Grant,  35.    Br.  Pa- 
tat,d2. 56u    Hard.  500.    2  HolL  R.  277.    [Shep.  Toach.  76.    Com.  Dig.  Grant,  (o.  10).] 

ibt  has  the  right,  and  as  the  means  of  render-       (k  3)  As  to  estate  in  fee  conditional  at  com- 

1^  the  wmrnmtv  efficient,  1  Inst.  Sect.  601.  mon  law,  sec  1  Inst  19  a.  I.  507—510,  and  the 

A  a.  Hi.  93.  (A.)  125.  (h  1).   See  farther  as  to  notes,  ib. ;  with  respect  to  the  maium,  that  the 

aiat  caufejances  win  work  a  discontinuance.  King  can  do  no  wrong,  1  Inst.  19  b.  1. 73.  and 

tr  Ht,  t  Inst.  iii.  124.  (o  1),  Seymow^t  caae^  n.  (f).  ib.  Plowd.  487.  1  Bl.  Com.  246.  (Ed.) 
put,  10  Co.  25.     1  Prest  ConT.  205.     1  Abst. 

SBI--368 ;  as  to  dbcontinoaiice  in  general,  see       (l  3)  For  the  subject  has  no  proper  means  to 

1  ImL  bl  92.  (a).    (Ed.)  come  to  the  knowledge  of  leases  not  of  record. 

(i5)  B«t  iSke  King  may  bar  his  estate-tail  by  A  non  obttanie  in  the  patent  helps  the  non-recital 

t  lie  lerled,  oa  a  giant  and  render ;  for  it  haT-  of  leases  of  record,  ante  p.  104.  n.  (r2).  Jenk. 

i^t  haadetennfaied  that  the  King  was  bound  303.  pi.  77.  2  Roll.  Abr.  190.  Post,  4  Co.  35  b. 

W  the  ftatnte  de  dtnU,  it  was  but  reasonable  See  further  as  to  wlien  a  recital  is  necessarv  to  tbe 

■B  UsM^iesty  slionld  take  advantage  of  those  validity  of  a  patent,  and  what  recital  is  deemed 

acto  which  enable  tenants  in  teii  to  bar  their  sufficient,    Vin.  Abr.  Prerog.  Q.  b.  2.  R.  b. 

otMn.   See  Plowd.  §27.  Post,  7  Co.  32  a.  5  Com.  Die.  Grant.  G.lO.  Bac.  Abr.  Prerog.  F. 

Cki.  Dig.  td  edL  186.  Ante  p.  70.  n.  (k).  (Ed.)  2.    (Ed.) 

▼OUI.  I 
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his  progenitors  have  granted  to  another,  for,  by  the  civil  lavr^ 
Vendens  eandem  rem  duobus  falsarius  est ;    and,   in   our  case, 
Walsbe  might  well  have  knowledge  of  the  Ring's  estate,  for  Eis 
estate-tail  was  created  by  fine  3  Hen.  7.  and  his  title  to  the  rever- 
sion of  the  fee  was  by  attainder  and  office,  all  of  record.     If  a 
man,  by  deed  indented  and  inroUed,  bargain,  sell  and  grant  land 
to  a  common  person  for  life,  the  remainder  to  the  King  in  fee ; 
and  afterwards  the  King  rodces  a  lease  for  life  or  years,  &c  with- 
out reciting  the  particular  estate,  the  lease  is  void ;  for  the  sub- 
ject is  bound  to  take  notice  of  this  inrolment,  as  well  as  of  the 
inrolment  of  letters  patent,  and  the  rather,  because  by  the  same 
deed  inrolled,  the  King's  estate  is  created.     Then  couple  the  re- 
The  letters  pa-  version  in  fee  with  the  estate-tail ;  and  first,  if  the  grant  in  tail 
tent,  if  void  as  to  Walshe  be  void,  as  to  the  King's  estate-tail,  it  cannot  be  a 
taif  amirot^     grant  of  the  (i)  reversion  after  the  King's  estate-tail,  is  deter- 
operate  as  a       mined,  for  that  would  be  against  the  King's  intent  and  purpose, 
n^raotofthe       which  was  to  grant  an  estate-tail,  in  possession;  and  Walshe 
the^Kinr 'in^'    might  by  reasonable  means  have  notice  of  the  King's  estate  being 
tended  to i^nt  upon  record,  as  aforesaid.     And  to  that  which  was  objected  by 
an  esute  in       Heron,  Seijeant,  and  Thomas  Stephens,  that  it  shall  enure  as  it 
(6)^^Co?i7  a.    '"^y  lawfully  enure,  as  in  (c)  21  £dw.  4.  44  b.  and  £  Ric.  3,  4  a.  b. 
Objection—      where  it  is  nolden  by  Starkey  and  others,  that  if  the  King's  pa^- 
Where  the        ^^^  ^^y  y^  good  to  (rf)  two  intents,  then  it  shall  be  taken  most 
capable  of  two  beneficial  for  the  King,  but  if  it  may  be  to  one  intent  good,  and 
constrnctionsy    to  another  intent  void,  then  it  shall  be  taken  to  that  intent  which 
¥^1  m^(^it^      makes  the  grant  good,  and  not  to  that  intent  which  makes  it 
good,  and  the    Void  (m  3) ;  and  therefore  there,  in  tlie  principal  case,  (^)  where  the 
<>^er  bad,  it      King  granted  to  the  abbot  of  Waltham  to  be  discharged  of  the 
according  to"    collection  of  tenths  granted  per  Clerum  Anglia^  it  shall  be  taken 
that  which        iu  the  sense  that  the  grant  may  be  good,  viz.  of  tenths  granted  by 
makes  it  [^)od;  the  clergy  severally,  for  they  never  joined  in  a  convocation,  quod 
the  patent**^    Jonny^  Chokey  Fairefaxe^  Briatij  8f  Hussies  Justices^  concessenmt : 
ouKhttoenore    so  in  the  case  at  the  bar,  it  shall  enure  and  shall  be  construed 
fbrthe*iif"^T    ^^  ^"^^  sense  that  the  grant  may  be  good,  and  that  is,  that  the 
the  King,  in      grant  shall  be  good  to  Walshe  in  possession  during  Uic  King's 
possession,        Jife,  and  shall  be  a  good  grant  of  the  reversion  in  *tail ;  for  in 
sion'in'uu?**'^'  such  manner  tlie  King  may  lawfully  grant,  and  therefore  td  res 
r  *  45  h  1  ''^'^  valeat  quampereatj  in  such  sense  the  grant  shall  be  taken. 
^  '  ^  For  put  the  case,  the  King  had  {a)  recited  his  estate-tail,  and  his 

reversion,  and  had  granted  the  land  to  Walshe  for  the  life  of  the 
King,  and  tlie  reversion  to  him,  and  the  heirs  male  of  his  body, 
The  grant  is      that  without  question  had  been  good.     And  it  was  said,  that  the 

Sa,Tf!*andl*  ^^^^  ^^  ^^^  ^^  ^^  *^  Strong,  for  the  grant  is  ex  gratia  specialif 

the'refore,  the  certa  sciential  Sf  mero  tnotUj  and  therefore  the  King  took  conu- 

Kin^  conusant  sance  and  knowledge  of  his  estate,  for  which  reason  his  grant 

and  it  ought'  ^^^^^  enure  as  it  may  lawfully  enure :  and  many  cases  were  cited    ^ 

to  be  taken  strongly  against  the  King,  (c)  Dy.  S69,  pi.  16.  Br.  Patent,  71.  90.  Br.  Exemption, 
9.  14.  8  Co.  56  a,  167  a.  11  Co.  11  b.  Plow.  32  a,  126  a..l43  b.  Fits.  Grant,  29.  Br.  Exposition, 
fa.  Mo.  165.  Hard.  500.  3  Reb.  334.  2  Roll.  R.  275.  2  Sid.  82.  (d)  8  Co.  66  a.  167  a.  6  Co.  56  a. 
Kel.  7  b,  175  a,  198  a.  3.  Leon.  243.  11  Co.  11  a.  2  RoU.  R.  275.  Hard.  500.  [2  T.  R.  560.  562. 
3T.  R.  212.  Via.  Abr.  Prerogative,  O.  c.  Com.  Dig.  Grant,  (o  12).  Bac.  Abr.  PrerogatiYe, 
(f2>]    (•)  Bac  Abr.  Ty  thes,  T.      (a)  Post,  46  b,  48  b. 

(m  3)  That  this  is  a  good  rule  of  constmction    8  Co.  167.  5  Mod.  301.  8  Co.  56«   10  Co.  67  h. 
of  the  King's  grants,  see  Sfir  John  Mohpea  ease,    It  Co.  il  b.  The  Kingy,  Amery,  2  T.  R.56a      i, 
post,  6  Co.  6.     Th$  Earl  of  CumberUu^i  cote,    562.  The  King  v.  Piumore,  3  T.  R.212.    (RdO      ^ 
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bv  them,  wh^re  the  King's  grants  ex  certa  scientia  4*  fnero  moht 

shaU  be  taken  stroDfirly  afi^ainst  the  Kincr  ^  1  Hen.  ?•  13  a.  (b)  the  (^)l^y.269, 

ir-  j»  T»       ''•'.^',  1..^  ,  '      ^'      o  .         11  pl.  19.  Post. 

King  pardons  B.  omnta  deotta,  ex  certa  scienha  cf  mero  mofu,  all  46  a  48  a,  49 

ddvts  which  he  owed  as  sheriff  are  pardoned ;  S7  Hen.  6.  21  b.  a,  56  b.  Plow. 

(c)  a  pardon  ex  mero  moiUj  Spc.  shall  be  taken  strong  against  the  ^  *•    ®^' 

EiDg;  in  QfiatermaifCs  case^  41  Ass.  19«  (^t)  a  licence  ex  speciali  Pardon,  36. 

gratia  to  alien  a  house  in  mortmain,  is  good,  although  it  were  58.  Br.  Pa- 

hdden  of  the  King;  and  many  other  cases  were  put  upon  this  ^Sease  -w'  2 

groand.     And  it  was  further  said,  that  the  King's  grant  ex  certa  r.  s.  7  a. 
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identia  Sf  mero  motu  shall  be  taken  asi  strong  against  the  King,  (^)  Plow. 

as  if  a  common  person  had  made  the  grant  (n  3).     And  if,  in  our  de Pardon^" 

case,  a  common  person  had  made  the  grant  in  tail,  without  ques*  Br.  Patent,  24*. 

doo  it  had  been  good,  and  shall  not  be  avoided  by  any,  but  only  Fiti.  Charter, 

by  the  issue  in  tail  (o  3),  and  after  the  estate-tail  determined,  torn  de  Briefs 

the  reversion  in  fee  shall  be  bound  therewith.     Lastly,  it  was  59. 

laid,  that  no  case  can  be  found  in  the  law,  that  the  King  shall  TbeKing  needs 

be  c4)Iiged  to  recite  his  own  estate,  but  the  estate  of  others  in  °^'  "^J^®  ***• 
some  cases  he  ought  to  recite,  but  no  estate  which  is  in  himself. 
To  which  it  was  answered,  that  inasmuch  as  the  King's  grant 

cannot   do  wrong,-  or  make  a  discontinuance,  as  hath  been  Sf^'^r"''*^*^ 

amed;  and  that  the  King  being  tenant  in  tail,  he  cannot  law-  tograntoDeen- 

iuly  grant  a  greater  estate  than  for  his  own  life,  and  that  the  tire  estate-tail 

KiM  intend^  to  grant  an  entire  estate-tail  in  possession ;  it  '^5^!'***'?^' 

woQul  be  a  hard  and  violent  construction  to  make  this  grant  to  be  astnUned 

enore  by  such  {e)  fractions  of  estates,  viz.  in  possession  to  Walshe  construction  to 

lod  his  heirs  male  of  his  body  for  the  life  of  the  King,  which  in  b^^gaeh  free? 

law  is  but  an  estate  j9t«r  auter  vie^  and  to  leave  the  reversion  of  tions  of  estates. 

an  estate-tail  in  the  King,  and  to  grant  his  reversion  to  Walshe  (d)Piow. 

and  the  heirs  male  of  his  body,  upon  which  the  King  would  ^^  43  E.  3. 

ka?e  the  reversion  in  fee  expectant ;  for  that  would  be  against  able%3?°Dy. 

the  King^s  intent,  for  his  intent  was  to  grant  an  intire  estate-  369/pl.  19.  Br. 

tail  in  possession,  which  is  an  estate  of  inheritance  not  subject  ^**®"^^^^ 

to  waste,  or  forfeiture,  and  such  an  estate  whereof  the  Iving  ^l[  ^  j^^J  ^^^ 

vmy  have  wardship  and  primer  seisin  of  the  possession  (p  3).  a.  [Com.  Dig. 

But  if  the  grantee  should  have  but  an  estate  for  the  life  of  ?J!^^^^^q^ 

the  King  in  possession,  then  that  estate  would  be  subject  to  rvin.  Abr. 

far&iture  and  waste,   and  of  that  the  King  should  not  have  Fractions,  (n), 

•  wardship  nor  primer  seisin ;  so  that  when  the  King  intended  P**  ^* ^ 

to  grant  an  intire  and  undivided  estate,  the  patentee  shallhave  two  1-     ^6  a.  3 
ieveral  divided  estates,  scil.an  estate  in  possession  to  him  and  his 
liein  male,  of  his  body  during  the  King's  life,  and  the  King  shall 
bave  a  reversion  of  an  estate-tail,  and  upon  that  the  patentee 
diail  have  the  estate  to  him  and  his  heirs  male  of  his  body,  which 

was  never  intended  by  the  King  (o  3).     And  such  general  grant  ^^^^  *  8^^ 

'  "  ^  ral  grant  by 

fhe  King,  or  bis  grant  of  tottun  sUttum  mum,  will  not  put  the  estate-tail  in  abeyance,  but  is 


(■S)  But  see  ante  p.  ilO,  111.   n.  (c  3).  vice,  are  taken  away,  together  with  the  tenure 

0^,)  itself,  by  the  12  Cba.  S.  c.  S4.    (Ed.) 

(o  5)  Sec  ante  p.  111.  n.  (b  3).  (Q  S)  So  if  the  King,  seised  ora  manor  in  tail, 

remainder  to  his  right  heirs,  grants  the  same  to 

(p  S)  See  Bkghgm*4  cote,  post,  2  Co.  91|^and  A.  in  fee,  the  patent  is  void;  for  the  King  in- 

fke  Botes  there,  1  Inst.i.  299  (o),  3  Ree^.llist.  tended  to  grant  one  entire  estate  in  fee,  and  not 

lot.   B«t  wardship  and  primer  seisin,  as  weUas  by  fractions.  Jenk.  251.  pi.  42.  Vin.  Abr.  Pr«- 

al  iMiier  fruits  and  conseqoences  of  knight  ser-  rogative  (o  b.)    (£o.) 
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of  the  King  will  not  put  the  estate^tail  in  abe3rance ;  nddier  if 

the  King  being  tenant  in  tail  grants  totum  statum  suuMj  thb  will 

not  put  the  estate-tail  in  abeyance  (r  S)>  for  the  possessions  of 

the  King  are  so  preserved  and  protected  by  the  law,  that  theyi 

cannot  be  divested  by  disseisin,  abatement,  &c. ;  and  that  which  the 

King  cannot  by  law  transfer  to  another,  shall  remain  in  himself; 

and  m  the  same  case,  if  the  King  gnuttoftumstaium  futim,  it  isvoid^ 

for  none  (other)  can  have  the  estate  of  the  land  in  tail,  and  be« 

cause  his  grant  cannot  take  effect  according  to  his  intent,  the 

grant  is  void,  {a)  40  Ass.  p.  28.  one  cannot  plead  a  que  estate  oi 

an  estate  in  tail,  because  none  can  have  his  estate ;  and  the  book» 

in  {b)  5  Hen.  7.  Sg.  a.  7  K  6.  tit.  Que  estate  Br.  SI.  15.  E.  4^  16. 

Distinction  in    a.  2  Hen.  4.  20.  are  to  be  agreed  upon  this  difference,  scil.  if  a 

Mseof  agrant  common  person,  being  tenant  in  tail,  grants  totum  statum  suuMf. 

I^rson^'temnt  ^^  ^  good  during  his  life  (s  S),  for  his  grant  shall  be  taken  most 

in  tail/of  all      strong  against  him,  and  such  grantee  may  plead  it,  and  aver  the 

bis  estate.         j^fg  of  tenant  in  tail  (t  3),  but  he  cannot  plead  by  a  Que  estate. 

The  rules  pat        As  to  the  rule  put  by  Starkey,  that  the  King's  patents  shall  be 

^de^'^^trn'      taken  in  such  sense,  and  to  such  intent,  as  that  they  shall  be 

with  thislimi-    good ;  and  as  to  the  said  rule  likewise  taken,  diat  the  King's  pa- 

tation,  unless     tent  ex  certa  scientia  &  mero  motu  shall  be  taken  as  strong  against 

^c^veS^      the  King,  as  if  a  common  person  had  made  the  grant;  it  waa 

his  grant.         answered,  that  there  is  another  rule  in  law,  that  when  the  King  is 

Grant  to  a  man  (^)  deceived  in  his  grant,  the  grant  is  void ;  and  that  the  King's 

and  hishein      letters  patent  shall  be  construed  secundum  intentionem  domini  Re^ 

male,  ex  gig^  ^  n^n  i;g  deceptione  domini  Regis,  as  Brian  saith,  1  Hen.  7. 1 S. 

^I^Xm!^     a.   So,  the  best  exposition  is,  to  make  all  these  rules  ^;ree  to- 

Orant  of  aU      gather,  and  therefore  both  the  said  rules  pat  by  the  other  party 

that  manor  of    are  true  with  this  limitation,  viz*  unless  the  King  be  deceived,  so 

^h"h  ^*'        ^^^^  ^^^  grant  cannot  take  such  effect  as  he  intended  by  his  ez^ 

'piirtenimces,     press  gran t(u  3).  And  therefore  in  the  Lord  (d)  Zjcw^rs  ca*^,  a«.  ^ 

m  the  connty     18  Hen.  8.  Br.  tit  Patents,  104.  where  the  King  ex  certa  scientia 

of  8.,  or  of  ai    ^  f^ero  motu  granted  land  to  one  and  his  heirs  male,  that  grant 

Bffci^'s.'in      ^^  void;  for  he  was  deceived  in  his  grant,  inasmuch  as  his-grant 

the  coonty  of    could  not  take  effect  according  to  his  intent  expressed  in  his  let- 

aretw'*^^^  ters  patent  (w  3).  Also,  it  was  adjudged  in  the  Exchequer,  anno 

nors,  isYoid;     29  £liz..that  where  King  Hen.  ?•  was  seised  of  two  manors^ 

(a)  2  And.  155.  Br.  Assize,  158.  Br.  Que  EsUte,  18.  Fitz.  Que  £state,18.  Co.  L.  121  a.  Cro.  Car. 
428.  (b)  Fits.  Qoe  Estate,  15.  Br.  Que  Estate,  29.  Co.  Lit  S03  b.  Br.  Averm.  30.  Lit. 
Sect  613.  2  And.  156.  Godb.  442.  Mo.  414.  Co.  331  a.  (c)  Mo.  45.  164.  9  H.  6.  28  b. 
Lane,  110.  2  Co.  33  b.  5  Co.  94  a.  6  Co.  29  b.  55.  7  Co.  12,  a.  Post,  51  a,  52  b.  8  Co. 
56.  10  Co.  112  b.  11  Co.  4  b,  90  a.  Hob.  223.  229.  Cro.  Car.  198.  Yelv.  48.  2  Ro.  188. 
By.  339,  pi.  47,  352,  pi.  26.  Co.  Ent.  384.  41  Ass.  19.  Br.  Patent,  38.  Br.  Aliena.  21.  Plowd. 
332  a.  Mod.  Rep.  196.  Kelw.8b,12b.  [Yin.  Abr.  Prerogative,  (o  b  2),  pi.  1.]  (d)  Hob.  224. 
Ante  43  b.  Post,  49  a,  51  b.  Mo.  416.  Co.  L.  13  a,  27  a,  b.  Plow.  251  a,  335  a.  18  Ass.  5. 
Br.  Estates,  33.  69  Dav.  34  b,  43  a.  18  E.  3.  45  b.  Lit  Sect  31.  7  Co.  40  b.  2  And.  138. 156. 
1  Ro.  860.  1  Bnlstr.  10.  222.  Mod.  Rep.  196.  Br.  N.  c.  5.  1  Brownl.  55.  2  Brownl.  334. 
{5  Cro.  Dig.  60.] 

(r  3)  Acc.Com.  Dig.  Estates, (b  34).  Bac.  Abr.  tate-tail  with  an  averment  of  the  life  of  the  te- 

Prerogative  (f2).  v.  606.     That  wnere  a  torn-  nant  in  tail,  1  Inst  121  a.  ii.  204.    Bro.  One 

mon  person  being  tenant  in  tail  grants  aU  his  Estate  7.  28, 29.  31.    Com.  Dig.  Pleader  £.  24. 

estate,  the  inhentance  is  in  the  grantee,  and  But  it  is  now  held  to  be  unnecessary  to  aver  the 

not  in  abeyance,  see  Hob.  399.  Post,  3  Co.  184.  life  of  tenant  in  tail,  see  ante  p.  82.  n.  (T 1).  and 

MacheU  y.  Clarkey  2  Ld.  Ravlki.  778.  1  Inst  iu.  the  books  there  cited.    (Ed.) 


{ 


8  3)  See  the  last  note. 

T  3)  That  a  man  may  plead  title  to  an  es-       (w  3}  Ante  p.  102*  a,  (a  2}« 
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nx.  of  Ryton  and  Ck>ndor  in  the  county  of  Salop,  and  granted 

er  ceria  icientia  4*  fnero  motu  tctum  iliud  maner^  de  (e)  Ryton  4* 

Condor  cumpertineri  in  Com*  Salopue;  that  the  grant  was  void, 

far  the  King  *  was  deceived  in  his  grant ;  and  yet  in  both  the  [  *  46  b.  i 

said  CMetjf*)  if  a  common  person  had  made  such  grants,  in  the  though  oUier- 

first  case  me  grantee  should  have  fee-simple,  and  in  the  latter  rcoumira^r. 

cue  he  should  have  both  the  manors.  son. 

And  the  like  case  was  resolved  in  the  Exchequer,  Trinity,  39  [Si  ^^*  ^^b* 
Elis.  that,  whereas  the  Queen  was  seised  of  the  manors  of  Mil-  248?'vui?Abr. 
home  and  Sapperton,  in  the  county  of  Lincohi,  and  the  Queen  PrerogatiTe,  * 
did  gnuit(t)  ex  certa  scientia  4*  ntero  motu  totum  iUud  maner'  de  (^  ^)»  P'*  J^- 
MObom  cum  Sapperton  in  Com.  Ldncoln  ;  and  it  was  held  that  nei-  Oruit  by  the 
ther  of  them  passed.    Another  case  was  adjudged  in  the  Exche-  King  of  all  the 
quer,  m.  15  feliz.;  King  Edward  6,  by  his  letters  patent  ex  certa  fjf!;!"®  l"*** 
i!^^4-iim.iM^idilgranttoCro^^^  (a)  omr^ terras  domi^  ^'o'dTTt'to'^' 
meaUs  manerii  de  WeUm^  4^. ;  and  it  was  adjudged  that  the  copyholds, 
cnstomary  lands  holden  by  copy,  parcel  of  the  manor,  did  not  ^ncefoVtbe^ 
ptsB^  and  yet  th^  are  also  in  law  parcel  of  the  demesnes  of  the  manor;  »eeu$ 
manor,  but  the  King's  grant  notwithstanding  the  said  words,  ex  ^^  ^^ob- 
terta  scientia  4*  mero  motu,  shall  not  be  construed  to  pass  any  (•)rcS]Lit  tr 
thing  against  the  King's  intent  and  purpose  expressed  in  his  a.Jenk.i99. 
grant  (x  5);  and  yet  without  doubt,  in  all  those  cases,(t)  in  a  com-  S^iT^v?^* 
moQ  person's  case,  they  will  pass.     And  it  it  is  well  said  in  ^^r.  Preroga- 
Pknra.  Com.  fol.  383.  a.  that  true  it  is,  when  the  patent  is  made  tive,  (o  ct), 
a  gratia  spedali^  certa  scientia  4*  fnero  motu^  {b)  it  shall  be  &r  ^jl'^^^* 
fourably  taken  for  the  patentee ;  but  that  is  as  to  the  thing  ex-  /o  SA]'^ 
pressed  in  the  patent,  which  the  words  shew  to  be  intended  to  (t)  Sbep. 
pass,  but  the  same  will  not  make  another  thing  pass  which  is  not  Ab"^p?€rw».* 
expressed,  nor  oust  that  which  the  words  of  the  patent  shew  to  be  tive,'  (o  b),  pL 
iotended :  and  for  the  same  reason  there,  in  the  principal  case,  15.  Com.  1>ig. 
where  Que^  {c)  Mary,  de  gratia  sua  specialty  if  ex  certa  scientia  q""J'  ^f  ^^ 
^meromatu  suiSf  concessit  Thonue  com.    Northumbef'  solum  4*  waste  does  not 
magman  vastum  vocaf  DarwentfeUes^  by  that  grant,  the  mine  of  pass  roval 
gokl  within  it,  did  not  pass.     And  it  is  also  there  adjudged,  "j^5^*"|? 
(f )  that  by  the  grant  of  all  mines  in  such  a  soil,  although  the  grant  all  mines,  gold 
be  ex  certa  scientia  Sf  mero  motUy  mines  royal  of  gold  or  silver  or  silver 
ihaU  not  pass,  but  the  words  «  soil  and  mines"  shall  be  taken  in  ^^^J^^^'^** 
iconinion  sense,  and  to  a  common  intent;  but  to  have  them  mentioned. 
|MBS|  there  oiurht  to  be  special  words  (y  3).    So  in  the  case  at  So  a  grant  of 
tbe  bar,  if  the  itinghad  granted  the  land  for  his  life,  and  after  ^^^[^^ 
Ihs  decease,  without  heir  male  of  his  body,  had  granted  the  re-  which  cannot 
fatioskf  it  had  been  good ;  but  inasmuch  as  he  granted  an  es-  ^^^.®^*^5^  ^~ 

Uiig^i  latent,  nor  enure  by  fractions,  is  void.  (a)lRo.  R.  14S.  2  Ro.  R.  180.  9  Babtr.  14.  [Gilb. 
Ten.  91f.  Vfai.  Abr.  Manor,  (c  2),  pi.  S.  Prerogatire  (o  c  S),  pi.  8.  Com.  Dig.  Grant,  (o  IS)]. 
0)S  Salk.  53B.  Vin.  Abr.  Manor,  (c  S),  pi.  2.  Prerogative,  (o  c  2),  pi.  8.  (6)  4  Co.  55  a.  6  Co. 
46a.  (c)  Plow.  314  a,S36b.  [Com.  Dig. Grant,  (G  7).]  ($)  Davis,  17a,  57  b.  lift. Rep.  114. 116. 
h^60.  Noy,  175.  Jenk.  ]r77,  pi.  99.  1  Show.  483.  5  Cm.  Dig.  50.  Com.  Dig.  Grant,  (g  7). 
Bic  Abr.  Prerogative,  (r  2). 


(SS)  Aatt  p.  105.  n.  (a  2>  he  says  ex  eeria  teientim^  and  recites  that  It  is  in 

the  soU  of  another,  he  cannot  be  taken  to  be 

(t  5)  Ante  p.  109.  n.  (a  2).    Bnt  where  the  misconosant  of  the  thing,  and  for  this  reason  it 

Kiag,  hariag  a  nnral  mfaie  in  the  land  of  J.  8.,  shall  pass,    per  Dyer  Ch.  J.    Cass  tf  Mme$, 

|WiezMr|««ct€irtM,4v.toastrangerallmines  Plowd.  337.  Yin.  Abr.  Preroff.  E.  c.  3.  pL  3. 

^■ch  he  has  Is  tke  nadof  J.  $.,  the  muie  will  Bnt  the  King  is  now  restrauied  from  aUenatioiiy 

P«  W  the  gnat;  for  the  Kfang  cannot  have  otherwise  than  for  a  lindted  period,  p.  102.a. 

"^■nRffaiaasttark toll ;  aadihereftMre when  (a2).    (Ed.) 
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tate^tail  in  possession,  which  cannot  take  effect  according  to  his 
2d.  Point.--  intent,  and  cannot  pass  by  such  fractions  of  estates,  as  aforesaid, 
ili^*(MteS-teil^  the  grant  to  Walshe  is  void.  But  admitting  it  was  good,  it 
to  be  good,  the  seems  the  act  of  28  Hen.  8.  hath  given  it  to  the  King  again  ;  and 
manor  was  ex-  therefore  the  case  is  but  thus,  J.  S.  is  tenant  in  tee  simple  of 
totbe^hngtby  ^^^  manor  of  Dale,  or  tenant  in  tail  thereof,  the  reversion  to 
the  act  28  H.  the  King,  and  afterwards  this  manor  is  by  express  liame  given 
8.  and  there-  jjy  ^^^  of  parliament  to  the  King,  saving  the  right,  title,  interest^ 
ofthe  estate  ^c,  of  all  person  *  and  persons,  &c.  whether  the  estate  of  J.  S, 
of  the  patentee  be  saved  or  no;  and  it  seems  not,  for  the  (a)  saving  as  to  the 
"  T* A7  T  ^^"^^  °^  ^^®  ^^"^  ^®  repugnant,  inasmuch  as  the  manor  is  by 
L  47  a.  J  express  name  given  to  the  King  :  for  if  the  general  saving  shall 
S*^l  161.^  3  extend  to  the  owner  of  the  land,  then  the  act  would  be  made  in 
ln8t!47.Cro.  vain.  And  therefore,  if  it  be  recited  by  an  act  of  parliament^ 
Car.  38.  See      that  whereas  J.  S.  is  seised  of  certain  land  in  fee,  this  land 

Fitzffib.  1*95.  '^J  ^^®  ^^^^  ^^^  ^^  given  to  the  King  in  fee,  saving  the  es- 
ri  Mo.  C.  P.  tates,  rights,  8cc.  of  all  persons;  the  estate  of  J,  S.  is  not  saved 
Rep.  446.]  thereby,  for  that  would  be  repugnant,  and  make  the  express 
If  a  saving  gjfj^  void.  And  it  appeareth  in  our  books,  that  a  saving  in 
pugnantto  '  A"  act  of  parliament  which  is  repugnant  to  the  body  of  the 
the  body  of  an  act  is  void  (z  3),  as  in  Plowd.  Com.  563.  b.  where  the  (i)  sup- 
Owe  of  the  re.  P^sed  attainder  of  the  Duke  of  Norfolk  was  by  act  of  parlia- 
venal  ofthe  ment,  1  Marise,  declared  to  be  void  and  null  ab  initio^  saving  the 
«ttojjder  of  estates  and  leases  made  by  King  Edward  6.  &c.,  that  saving  was 
N?by"i  Mar;  ^°*^ »  ^^^  when  the  attainder  was  declared  to  be  void,  the  said 
MTing  lease«|  saving  was  against  the  body  of  the  act,  and  therefore  void.  So 
&c.  bjrKing  in  the  case  of  M.  6  &  7  Eliz.  Dyer,  231.  (c),  it  is  enacted  by 
Case'  f  t  *^^  Statute  of  31  Hen.  8.  c.  13.  that  all  religious- houses  and  their 
of  thenex^  possessions,  then  or  after  to  be  dissolved,  shall  be  unto  the  King 
avoidance  be-  in  the  same  estate  and  condition  as  they  were  at  the  time  of  the 
tute^of^isM-  '"^'"g  of  ^^c  sa>^  act,  saving  to  all  strangers  their  interests, 
lution,  and  the  &c.  After  the  said  act,  the  Abbot  of  Ramsey  granted  the  next 
surrender  of  avoidance  of  a  church  of  his  patronage,  and  afterwards  the  ab- 
consequence"  ^^y  ^^  dissolved;  and  it  was  adjudged  that  the  grant  was  void, 
of  it.  and  the  saving  repugnant  to  the  body  ofthe  act  (a  4);  for  if  tlio 

advowson  shall  be  in  the  King  in  the  same  estate  and  condition 
as  it  was  at  the  time  of  the  making  of  the  said  act,  then  a  grant 
made  afterwards  cannot  be  saved.  So,  the  case  27  Hen.  8.  tiL 
^iil*not"?  •  Pf^i^^^^  ^  stcdufy  Brook  77  :  If  land  escheat  to  the  King  by 
services,  &c.  forfeiture  for  treason,  and  afterwards  that  land  is  given  to  an- 
extin^ished  Other  by  act  of  parliament  {d\  saving  to  all  others  their  rents, 
before^the'acT  ^^''^'^^^  ^^*  ^^^  saving  is  repugnant  and  void  (b  4-),  for  they 

(h)  Plowd.  565  a.  Mo.  309.  1S%  Dav.  4  a.  3  Keb.  236.  Lit.  R.  44.  [See  the  books  cited  in 
n.  (z  3).  infi-a.J  (c)  Dyer,  231,  pi.  1.  Benl.  in  Kel.  911.  pi.  19,  and  in  Ash,  pi.  19.  t  Co.  49  a.  iO 
Co.  55  b.  N.  Bendl.  132,  pK  195.  Plo.  207  a.  (d)  6  Co.  5  b.  2  Ro.  502,  pi.  9.  514.  Da?.  \ 
a.    [See  the  references  in  note  (b  4).] 


(z3)  This  doctrine  has  been  recognised  in  (a  4")  The  case  in  Dyer  was  not  decided  on 

modern    cases.      Riddle    ▼.   Whitty    4    Gwill.  the  ground  that  the  saving  clause  was  repugnant 

1394.   Wood  V.  Cecily  2  Vem.  7\1,  Mitford  v.  to  the  body  ofthe  act,  but  on  the  prinaple  tiiat 

FMiotty   1  Mo.  C.  P.  Rep.  444,  5,  6.  449.    6  the  saving  did  not  extend  to  future  titles.    See 

Cru.  Dig.  23. ;  and  see  ace.  2  Bl.  Com.  89.   l  Beaufiiy.  Leedes  and  others^  Dyer^  23t  a,  pi,  i. 

Jnst«  ii.  545.  (L  1).  604.  (a).  Vin«  Abr.  Statutes  EiddU  v.   WhUe,   4  Gwill.  1394.    Aiii/ord  v. 

([b  8),  pi.  5.  Bac.  Abr. Statutes  (i  2).    So  a  sav-  ElUotty  1  Mo.  446,  7.    (Ed.) 

ing  will  serve  for  any  thing  that  is  implied  in  a  (b  4)  But  the  principle  upoq  which  the  case 

judgment,  but  not  acainst  an  express  judgment,  was  decided,  was,  that  savmg  clauses  would 

^  JnsL  0.  Infra  47  b.    (Ed.)  only  save  that  which  was  in  «sf0  at  the  time  of 


\ 

1 

46  b.— 47  a.  b.  the  cask  op  alton  woods.  119 


were  extinct  by  the  forfehare.    So  by  the  statute  of  1  Ed  w.  6.  of  Jhe  saving 
Chaontries  all  services,  rents,  &c.  are  saved,  yet  that  saving,  as  Llving'chmi- 
to  the  services,  is  repugnant  and  void,  for  the  King  cannot  bold  try  land  to  the 
of  any  other,  as  it  is  holden  H  El.  Dy.  {e)  313.  afc4).  So  in  our  Km^^of  ^1 
case^  when  the  manor  of  Abbottesley  is  expressly  given  to  the  ^w'.^^'   *^'" 
King,  die  general  saving  cannot  extend  to  save  the  estate^  &c. 
of  him  who  was  seised  of  the  land,  for  that  would  be  repugnant 
totbelxidy  of  the  act  and  would  make  all  the  act  vain  and  idle: 
bat  the  case  at  the  bar  is  stronger  than  the  case  before  put  for 
the  explanation  of  this  point :  for  it  is  here  recited  by  the  pre-  The  intent  of 
amble  of  the  said  act  of  28  Hen.  8.,  that,  whereas  there  were  di-  ^®  *<^'  ^8  H, 
vers  liberties,  pre-eminences,  commodities,  and  delights  apper-    * 
taining  to  it,  therefore  it  was  enacted,  *that  King  Henry  3.  [*47b.  ] 
dioold  iiave  it;  so  as  the  (a)  delight  and  pleasure  of  the  King,  W  l>y.3w,pl 
and  not  only  his  commodity,  was  intended  to  be  provided  for  by  g  Co^.  iis  b. 
(be  said  act ;  but  what  delight  may  the  King  expect  after  Walshe  Cro.  Car.  82, 
and  his  wife  shall  die  without  heir  male  of  their  body?  further  ^{J^^*^* 
it  was  enacted  that  the  King  extunc  imposter^  haberet  Sf  teneret  Ro.  r/246 
maner^  prc^i  so  that  the  saving  of  the  estate  of  Walshe,  which  per-  247.  Dav.  a  a. 
adventure  may  continue  for  ever,  is  repugnant  to  these  words.  Lit°R**43^* 
Again,  3dly,  the  words  of  the  act  are,  4*  quod  idemmaner^  adfudi-  ut.  i  a.  [See* 
caretur  authoritate  ejusd^  parliamenti  inprced^  nuper  rege  Hen.  8.  the  books  cited 
kared*  Sf  success,  suis;  so  that  be  the  act  in  the  (b)  nature  of  a  |"f^S^  ^^* 
conveyance^  or  in  the  nature  of  a  judgment,  the  saving  is  repug-  (a's  Post,  52  b. 
nant  as  to  him  who  makes  the  conveyance,  or  against  whom  the  fw,^^^^*  ^^^\ 
judgment  is  given  (d  4),  or  from  whom  the  estate  of  the  land  is  *  Hob.  266? 
to  pass.     For  *^  although  all  are  parties  to  the  act,  yet  in  judg-  Thonghaiiare 
Kent  of  law,  the  land  moves  from  him  who  is  seised  of  the  land;  P«"'tie»  to  the 
as  if  a  man  make  a  feoflment  to  the  use  of  another  in  tail,  the  judi^entof 
Qse  is  transferred  into  possession  by  the  statute  of  27  Hen.  8.,  yet  law  the  estate 
ke  who  was  owner  of  the  land,  and  from  whom  theland  moveth,  ^J^^  ^^^^^ 
shall  be  supposed  the  donor,  7  Edw.  6.  tit.  Formedon,  Br.  46.  &  the  land,  and 
SEdw.  6.  &  1  Mar.  ib.  49&20E1.  Dy.  (c)  d€2.  b.  And  it  is  said  be  is  supposed 
in  Plow.  Com.  in  TaUwis"  case,  59.  a.  that  it  shall  be  the  gift  of  [^^^3^0?" 
the  terre-tenant  (for  there  the  feoffment  to  the  use  was  before  the  feoffment  to 
statute  of  27  Hen.  8.  c.  10.  which  made  the  difference)  and  the  thenseof  one 
confirmation  of  all  others  who  assent  to  the  act;  for  there  it  is  (")Dy.362  pi. 
said,  that  if  it  should  be  adjudged  the  gift  ofany  other,  then  the  21.  2  Co.  72  b.* 
parliament  would  do  wrong  to  the  terre-tenant,  in  taking  his  ^^**»  ^^^  *• 
land  from  him,  and  to  make  another  donee  thereof.     And  the  rvin?  Abr. 
conclnsion  of  the  purview  of  this  act  is  "  the  said  fine  of  3  Hen. 7.  Fictions  A. 
or  any  other  thing  to  the  contrary  notwithstanding,"  and  the  f^'aa^^'^T'ei 
sud  grant  to  Walshe  is  something ;    wherefore  for  all  these  -'»?•> 

causes  it  was  concluded  that  the  judgment  ought  to  be  reversed. 
Aod  because  Periam,   Chief  Baron,   shewed  the  reason   and 


ikt  laTiiic,  and  wonld  not  revive  services,  &c,  void  as  to  the  services,  bnt  the  donor  shall  have 

ciiiBgviAed  by  a  forfeiture  committed  before  the  rent  as  rent-«eck  distrainable  of  common 

the  passing  of  the  act.  .  Brooke's  Parliamentary  ri|(ht.    Dr.  Bonham^s  aue,  post,  8  Co.  lis  b. 

ciws,77.   See  iZiifdIe  V.  White^  4  GwiU.ia94.  StrowCM  cane,  Dyer,  313  a.  pi.  91.   Bendl.  237. 

^•r4  V.  £/iMe#,  1  Mo.  447.    (Eo.)  4  Leon.  40.  3  Leon.  58.   1  And.  45.   Vin.  Abr. 

(c  4)  Tlie  savina  to  the  donor  of  all  such  rents,  Tennre  (b  a  1),  pi.  19.  Bac.  Abr.  Prisrogative, 

tcrTiees,aec.  to  the  statute  1  £.  6.  c.  14.  is  con-  (  a  1).    (Ed.) 

iiaM  by  the  coounon  law,  which  adjudges  it  <d  4)  See  n.  (z  30*  ante  p.  118. 
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For  the  Defen-  couscs  of  the  first  judgment,  and  argued  in  maintenance  tbereoi^ 
By'periamCb.  therefore  I  shall  here  make  a  brief  and  summary  report  pf  this 
Bar.  argument;  he  said  that  this  grant  in  tail  to  ^alshe  shall  take 

That  tbe  grant  {^  effg^t  out  of  both  the  estates  of  the  Kinir,  soil,  his  estate-tail, 

onf(ht  to  take  j  ,  .  .  ,  ,  "        i_  ^  u 

effect  out  of  A^d  his  reversion,  because  by  some  means  such  grant  may  be 
both  estates  of  ^  made :  for  if  the  King  had  recited  his  estate,  ana  had  made  a 
wtet^toiTi^  special  grant,  viz.  to  Walshe,  for  the  life  of  the  Kin^  and  af- 
reversion,  ter  the  King's  death,  without  issue  male,  to  Walshe  in  tail,  it 
since  b^  that  had  without  question  been  good.  And  he  sajd,  if  the  King  had 
™e^de  Mod!  ^^  tenant  in  tail  only,  and  had  made  such  a  grant  in  tail,  or  in 
Ante  45  b.        ^^  ^^  ^^^  ^^^^  good  during  his  life  (e  4).     So  if  the  Kin^  be 

tenant  for  life,  and  grant  the  land  to  another  in  fee,  or  in  tail,  it 
is  good  to  pass  the  estate  which  the  King  hath  (f  4),  and  he  cited 
the  said  case  reported  by  Brook  in  88  Hen.  8»  and  he  collected 
from  that  book,  that  the  grant  was  good  during  the  King's  life, 
[  *48  a.  ]  *for  the  book  saith,  that  the  patent  was  void  by  his  death,  and 
that  his  grant  did  not  make  a  discontinuance.     He  likewise 
cited  the  principal  case  of  the  Lord  Berkeley,  Plow.  Com.  233 
a.  where  in  effect  the  case  was,  that  Kins  Henry  8.  being  ten- 
ant of  the  manor  of  Weston  juxfa  Baldock  in  the  county  of 
Hertford,  to  him  and  to  the  heirs  male  of  his  bodjr,  an»  35  of 
his  reign,  granted  it  to  Queen  Katharine  for  her  life^  and  hav- 
ing issue  lung  Edward  6.,  died ;  and  King  Edward  6.  granted 
it  to  the  Earl  of  Pembroke  in  fee,  and  died  without  issue  male, 
Sec. ;  and  it  was  adjudged  that  the  King  wa9  (a)  boupd  by  the, 
b!  11  Co.rt  a.  ^^A^ut^  ^^  donis  condittonalibus,  and  none  of  those  who  argued^ 
5  bo.  14  b.  7  '  held  that  the  grant  of  King  Henry  8.  or  the  grant  of  King  £d- 
rvi^Vh^**'    ward  6.  were  void  in  initio^  but  that  they  were  determined  by 
Statates/sio)   ^^  death  of  the  King,  who  granted  them;  and  that  such  grants 
pi.  10.]  do  not  make  discontinuances,  which  proveth  (as  he  collected) 

v6)  Post,  50  a.  that  the  grants  were  not  presently  void,  but  were  good  during 
^'  ^  ^B  ^^^  King's  life  who  granted  and  determined  by  his  death.  And 
Petition,  16?  ^^  ^^ted  the  book  in  {b)  ^3  Ass.  p.  10.  where  he  collected  from 
(e)  Plowd.  3d2  the  book,  that  if  the  husband,  seised  in  the  right  of  his  wife,  be 
a.  4SE.  d.  attainted  of  felony,  and  the  King  upon  office  thereof  founds 
ifbie^  28^ify.'  ^^^^  ^^  laxid^  and  grants  it  to  another  in  fee,  that  this  is  ^ood 
369/pi.*i9.Br.  to  pass  the  estate  during  the  coverture,  which  the  King  gained, 
Patent,38.  Br.  by  his  forfeiture,  for  there  such  patentee  had  aid  (o  4).  And  he 
i  H."r!i3  af  ^'  P^^  ^^^  ^^^  before  put  by  Starkey,  and  also  said,  tnat  forasmuch 
Ante,  45  b.*  as  the  patent  was  ex  certa  scientia  4*  mero  mokt,  it  shall  be  taken 
(d)  Dy.  269,     as  Strong  as  if  the  grant  were  made  by  a  common  person,  and 

^'iVb?''  P"^  ^^  ^^^  *^®^^^®  ^^'^^  ^^  W  41  Ass.  pi  19.  (d)  1  Hen.  7.  13  a. 
Ante  43  b*.  46  ^pd  (^)  ^7  Hen.  6.  21  b.  all  which  you  shall  find  in  Plowd.  Com- 
a.  Plow.  331  a.  men.  331  and  332.  in  the  Case  qf  Mines.  So  that  forasmuch 
Pardo^36  58  ^  ^^  grant  is  es  certa  scientia,  the  King  is  conusant  of  his 
Br.  Releases, '  title  (H  4),  and  it  is  as  much  as  if  he  had  recited  his  estate,  and 
40.  Br.  Pa-  granted  the  land  to  Walshe  in  tail,  in  which  case  the  ffrant 
Ikr  at^WPio.  without  question  had  been  good;  so  that  the  grant  might  nave 

331  b.  Br.  Patent, 24.  Br.  Cfa.  de  Pardon, 25.  Br.  Ret.  de  Brief, 59.  Fitz.  Chart.  22.  Ante  45b.  . 

(e  4)  That  such  a  grant  is  void  for  the  ivhole,  ly  otherwise.  Ante  44  a.  p.  111.    Mo.  321.   S 

post,  52  a.   Mod.  415.  3  Lev.  135.  Com.  Dig.  Lev.  135.    (£d.) 

urant,  (o  8).    (Ed.)  (g  4)  See  post,  50  a. 

(r  4)  But  theiaw,aBalreftdj  obMrved,i8cle^-  (u  4)  Ante  p.  til. 
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been  made  good  by  means,  and  ex  certa  scierUia  sapplieth  the 
means,  that  is  to  say,  the  recital:  but  he  said,  the  King  need 
not  recite  his  own  estate  in  any  case  that  could  be  found  in  the 
law  (i  4) ;  be  likewise  said  it  would  be  mischievous  to  many 
men,  and  the  inheritance  of  a  great  number  of  the  subjects 
would  be  drawn  in  Question,  if  this  grant  of  the  King  should  be 
adjudged  void ;  for  Norton  and  many  other  rebels  in  the  North 
and  wewhere  were  tenants  in  tail  with  remainders  over,  and 
were  attainted  of  treason,  by  which,  and  by  the  statute  of  (y*)  (OStamf.Cor. 
33  Hen.  8.  c.  20,  (k  4),  the  Queen  hath  an  estate  to  her,  her  heirs  ^^^  *•  3  Co.  s 
and  successors,  as  long  as  the  traitor  hath  heir  of  his  body,  and  Co.ss'b/Kel. 
tl]»  Queen  hath  grants  the  same  over  to  many  of  her  subjects,  17.  7  Co.  is 
and  their  heirs  generally,  without  any  recital  or  mention  erf  p,^^^'^* 
ber  estate,    and  it  would  be  very  *  hard  to  avoid  all  such  r  •  ^^  ^^  -j 
mnts  (l  4);  but  he  held  all  such  grants  good,  and  that  the  Dy.d43.pi.56y 
Qncea  need  never  to  recite  her  own  estate :  so  he  concluded  this  344  a.   i  And. 
point,  that  the  King's  grant  is  as  strong  in  this  case,  as  if  a  ^^^^^^{^ 
common  person  hadoeen  tenant  in  tail  with  the  reversion  ex,*  75,76,77.  so.* 
pectantf  and  had  bargained  and  sold  the  land  to  another  in  fee,  Pop^  i^*  ^ 
or  in  tail,  bv  deed  indented  and  inrolled,  in  which  case,  the  es-  i69.^i7«.^Cro? 
tate  passed  by  the  bargain  and  sale  should  be  derived  out  of  both  Car.  426. 46i.* 
his  estates,  and  none  should  avoid  itg,  but  the  issue  in  tail (m 4).  ^1^^'^^^' 

yn.  3Ut  31«.  590.  313. 3S7.  SS9.    Oodb.  301.  344.  305.  31t.  315.    Hol>.  831.  335. 341.344, 345. 
C«.  Lit.  57S  b.  392  b.    %  Ro.  R.  318.  321.  324. 375. 503.    3  last  19.  Ante  42  a. 

Then  as  to  the  act  of  28  Hen.  8.  he  concdved,  that,  whereas  the  ^  grant  of  a 
grant  in  tail  was  avoidable  by  the  issue  in  tail,  now  it  is  become  [enuirin^f 
unavoidable  (n  4) ;  for  now  oy  this  act,  the  estate-tail  is  utterly  con6rmed  by 
extinguished  and  barred  for  even    (a)  As  if  tenant  in  tail  grant  Jjjif^^®'^"^*'^ 
a  rent  in  fee,  it  is  determinable  by  the  death  of  tenant  in  tail;  coveryf^cl^ 
butif  the  tenant  in  tail  levy  a  mxe,  or  suffer  a  recovery,  by  Case  of « 
which  the  estate-tail  is  barreo,  then  it  is  unavoidable  (o  4).  And  Jo"^^^ 
he  recited  the  opinion  of  Englefield  Justice,*  29  Hen.  8.  tit*  Re-  same  bad  waa 
mitter.  Br.  49,  that  he  who  taketh  a  gift  by  act  of  parliament  of  aflemarda 
any  land,  neither  he  nor  his  heirs  shall  be  reixiitted  (p  4) ;  for  S^JJlriSiiSit^ 
ahereland  is  expressly  given  to  any  person  by  act  of  parlia-  bisheinaot 
moot,  which  is  a  judgment,  neither  he  nor  his  heirs  shall  have  '^'^^^ 

^  J   *-o         •>  (a)Cro.  EL 

m  Hstt  96.  2  And.  170.  Nay,  10.  Pott,  62  a.  b.  Co.  L.348  b.  [1  HaL  P.  C.254.  Shep. 
Toicb.  2a7.  and  Me  the  references  in  n.  (o  4^  infra]i  *  [29  H.  8.  1;lt  Kenittery  Br.  49.  Vin. 
Abr.  Merger  (a),  pi.  l]. 


(i  4)  Ante  45  b.  p.  115.  (o  4)  Ante  p.  111.  n.  (a  3;.  So  if  tenant  in  tail 

(a  4)  By  tfaii  statute  it  is  enacted,  tliat  an  malte  a  lease  or  settlement,  aiul  afterwards  levy 

atiiader  of  treason  by  the  common  Uw  shall  l>e  a  fine  with  proclamations,  the  lease  or  convey- 

tfai  good  force  as  if  made  by  act  of  parliament;  ance  wiU  become  good  against  bis  issae;  and  if 

ari  tie  King  shaU  be  aifjiidged  in  actual  posses-  he  suffer  a  common  ceoovery  (which  he  nuy  do^ 

iiaa  of  the  lands,  tenements^  Stc.  of  the  attainted  if  he  have  the  freehold,  MaekeU  v.  Ckrhf^  f  IkL 

Pma,  without  any  office  or  inquisition  to  be  Raym.  778.    Goodright  v.  Afcod,  3  Burr.  1703^ 

■«d  of  the  same,  s.  2. ;  saving  the  right  of  all  or  obtain  the  concurrence  of  the  freeholder),  the 

pfwas  other  than  the  attainted  person,  his  lease  or  settlement  will  become  good  against 

Wn  tnd  assigns,  and  those  claiming  by  hfan  or  tiiose  in  remainder  or  reversion.  1  Prest.  Abst« 

^kb  UM,  s.  3.  Ante  p.  106.    (£d.)  393.  1  Inst  ilL  107.  (a).    (Ed.) 

(i  4)  See  post,  49  b.  (p  4)  That  there  can  be  no  remitter  against  a 

(a  4)  Ante  p.  80.  a.  (o  1).  record,  Dyer,  5  a. ;  thus,  if  a  younger  brother 

(>  4)  Bat  see  contim  51  a.  p.  126.  and  the  disseises  his  elder  l>rotner,  and  hi  an  assiia 

>>tetheia.  (Bo.)  against  iMmtliephiatiirisbarrtd  by  a  fiUsever- 
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any  other  estate  than  is  given  by  the  act.  But  in  his  argument 
he  spake  nothing  to  the  point  moved  touching  the  repugnancy 
of  the  saving  of  the  said  act. 

After  which  argument  of  the  chief  baron,  the  said  chief  jus- 
tices, and  Justice  Gawdy  heard  again  the  counsel  on  both  par- 
ties at  Serjeant's- Inn  in*  Fleet-street,  and  had  consideration  of 
the  books,  which  had  been  cited  on  each  side;  and  after  con- 
ference had  amongst  themselves,  and  upoji  great  deliberation. 
Judgment        ^^^^7  ^^^  unanunously  agreed.     And  afterwards  in   the  said 
That  the  grant  term  in  the  Exchequer  Chamber,  the  chief  justice  of  England 
was  wholly        being  asked  by  the  lord  keeper  and  the  lord  treasurer,  if  they 

were  agreed,  and  ready  to  shew  their  opinions  in  the  said  case, 
he  answered  that  they  were  unanimously  agreed,  that  the  said 
grant  to  Walshe  and  his  wife  in  tail  was  utterly  void.  And  the 
chief  justice  did  openly  declare  the  reasons  of  their  resolutions, 
and  several  unswers  to  the  objections  whichi  had  been  made : 
first,  the  King  in  this  case  hath  an  estate-tail  in  possession,  and 
as  to  that  he  may  lawfully  grant  an  estate  for  his  own  life ;  he 
hath  also  the  reversion  in  fee,  and  as  to  that,  he  may  lawfully 
grant  an  estate-tail;  so  that  In  respect  of  these  two  estates,  he 
might  by  some  means,  as  it  hath  been  said  by  the  lord  chief  ba- 
ron, derive  lawful  estate  out  of  both,  that  is  to  say,  an  estate  for 
his  own  life  out  of  one,  and  an  estate-tail  out  of  the  other,  and 
that  may  be  by  special  grant ;  then  if  by  any  means  it  may  be 
[  *  49  a.  ]     done,  it  hath  been  said  that  the  *  grant  shall  enure  to  such 

effect  in  the  case  at  the  bar  for  two  reasons ;  1st,  Because  the 
A  grant  IV  eer*  grant  was  ex  gratia  special^  4*  ^^  certa  sdentia  4*  ^n^^  moiu : 
*"to^be*"'  ^*'  ^°^  That  such  grant  is  as  strong  against  the  King,  as  if  a  com- 
straed  fkvoor-  nion  person  had  made  such  a  gift.  As  to  the  first  it  was  agreed, 
ably  for  the  that  in  many  cases  the  King's  grant  ex  certa  sdentia  4*  mero  motti^ 
£0^001  con-  *^^'  ^  construed  {a)  beneficially  for  the  patentee,  but  such 
trary  to  the  words  shall  never  produce  a  violent  or  strainable  construction, 
proper  signifi-  or  any  construction  which  is  against  the  intent  and  purpose  of 
wds  an?*  ^^  King  in  his  grant,  but  the  grant  notwithstanding  those  words 
the  intent  of  shall  be  taken  in  an  usual  and  common  sense  and  understand- 
ihe  King.  Jng^  (jj  secund^  intentionem  domini  Regis^  as  Brian  saith  in  1  Hen. 

to  rmanand"  ^'  ^^  ®'  (Q  4)*  ^^^  therefore  if  the  King  de  gratia  sua  speciali 
Us  heirs  male.  4*  ^^  certa  sdentia  4*  mero  motUj  grants  lands  (r)  to  one,  and  to 

his  heirs  male,  the  grant  is  void,  as  it  was  adjudged  in  18  Hen.  8. 
(a)  6  Co.  6  a.  cited  before  by  Mr.  Attorney  ;  and  yet  if  a  common  person  had 
a^b*77^a*^^^    made  such  grant,  the  grant  would  be  good,  but  if  it  should 

167  a.  9  Co.  so  a.  10  Co.  67  b.  11  Co.  11  a,  b.  Ante  43  b,  46  a.  2  R0I.  «00.  3  Bulstr.  6.  3  Inst. 
496, 497.  Kelw.  175  a.  198  a.  3  Leon.  243.  [3  T.  R.  563.  Vin.  Abr.  Prerog.  G.  2.  Com.  Dig. 
Grant  (6  12).  Bac.  Abr.  Estate  for  life  (a).]  (6)  3  Bulstr.  14.  3.  8  Co.  56  b.  (c)  1  Brownl. 
45.  2  Brownl.  334.  B  N.  c.  5.  Mod.  Rep.  196. 1  Bnlstr.  10. 222.  1  Ro.  860.  2  And.  138. 156.  7  Co, 
40  b.  Lit.  Sect.  31.  18  E.  3.  45  b.  Co.  Lit  13  a,  27  a,  b.  Dav.  34  b,  43  0.  18  Ass.  5.  Br. 
Esta.  33.  Plow.  251  a^  335  a.  Mo.  416.  Hob.  224.  Ante  48  b,  46  a.  Post,  51  b.  [Com.  Dig. 
Grant  (G  12).] 

diet,  and  before  attaint  the  vounger  brother  dies  the  land  afterwards  comes  to  him,  even  before 

without  issue,  whereby  the  land  descends  to  the  execution  of  the  recovery,  1  Inst.  361  b.  iii. 

elderbrother,  he  shall  not  be  remitted  contrary  177.   Dy.  35  a.    Com.  Dig.  Remitter^  C.  S.  6. 

to  the  record,  lb.  Com.  Dig.  Remitter,  C.  6.  and  As  to  thd  nature  and  operation  of  remitter  in 

see  1  Inst.  349  a.  iii.  190.    So  if  tenant  in  tail  general,  see  1  Inst  iii.  154  (a).    (£0.) 

bars  the.entail  by  levying  a  fine  or  suffering  a 

recovery,^  the  issue  shall  not  be  remitted,  though  (q  4)  See  ante  p.  111.  n.  (c  3). 
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be  good  in  the  King's  case^  it  would  be  a  general  estate  in  fee^* 
simple,  descendable  as  well  to  females  as  to  males,  in  course 
and  oitler  df  descent,  which  would  be  against  the  intent  and 
purpose  of  the  King's  grant,  for  he  intended  to  grant  an  estate 
m  fee^imple  descendable  only  to  heirs  male  (r  4*)  r  but  the  book  IftheRingpar** 
m  1  Hoi,  7.  IS  a.  is  ^ood  law,  where  the  King  (d)  pardons  A.  B.  ^^5^  ixcirta 
ex  certa  scientia  omnia  debitOj  all  debts  which  be  owed  as  sheriff  tckiuia,  ^c, 
are  pardoned,  for  that  is  not  any  strainable  construction,  nor  debts  as  sheriff 
doth  impugn  the  intent  and  purpose  of  the  King^s  grant :  and  aredischarged. 
Popham  chief  justice  cited  we  Case  of  {e)  Totringtorij  (which  is 
not  fully  reported  by  the  Lord  I>^er,)  with  which  he  was  of 
counsel;  and  the  case  was  such:  King  Henry  8.  wais  seised  of 
the  manor  of  Torrington,  in  the  county  of  Devon,  and  of  a  mar-  If  **>«  ^« 
ket  within  the  said  manor  every  week,  and  of  a  fair  holden  markg*  ^c. 
there  in  vigiloj  festo^  4*  ^astino  sancti  Michaelis:  and  Queen  ex  certa  Bden- 
Mary  incorporated  the  town  of  Torrington,  by  the  name  of  '***»  on  the 
mayor,  aldermen,  and  burgesses,  and  did  not  grant  to  them  tridcbSere 
fariam  suam^  or  mmdinas  suas,  but  granted  to  them  de  gratia  was  an  ancient 
specialij  ex  certa  scientia  4*  mero  motUy  quod  ipsi  4*  successores  sui  ^""j  ^^  *•  ^^^^' 
possint  habere  4-  tenere  extunc  unum  mercatum  quolibet  die  Sabbatij 
Sge,  If  duas  mmdinas  ibidem  anntuUim,  viz.  unam  in  vigiliajjesto  Sf  (d)  Ante  AS 
crastino  Sancti   Michaelis  ArchangeUj  4*  oUom  in  Jesto  Sancti  p^to*jb** 
Georgii  martyris  (s  4)  nisi  mercatum  4*  nundime  iW  essent  ad  no'"  piowd.  asi  a. 
cwnenium  vicinorum  mercatorum  4*  vidnarum  nundinamm  g  and  it  Br.  Cha.  de 
was  adjudged,  that  this  grant  was  void,  because  the  Queen  was  p^ltenT^B'^* 
not  well  informed  of  her  own  estate  (t  4),  for  when  her  intent  Release  40. 
appeareth  by  her  grant  to  create  a  fair  in  vigilia^  JestOj  4*  ^^'^  s  R.3.7  a. 
tino  Michaelis  nisi  sit  ad  nocumentum,  S;Cj  which  are  the  usual  {•)  Lane  no. 
words  to  create  a  new  fair :  *  and  in  the  creation  of  a  new  fair,  [  *  49  b.  ] 
these  words  are  always  added ;  that  is  to  say,  nisi  sit  ad  nocur  lis.  Post,  51 
mtntumf  SfC.  but  there  it  was  said,^  that  the  patent  being  de  gra-  ^^j  ^^^^54 
tia  specialij  certa  scientia  S^  meromotUy  should  pass  the  ancient  M0.416.W. 
fidr ;  but  it  was  {a)  adjudged  contrary ;  for  that  would  be  against  1  Jones  168. 
the  intent  and  purpose  of  her  grant,  which  was  to  create  a  new  Abn  Preroia^ 
fair,  and  not  to  grant  one  which  was  in  being;  and  yet  if  it  was  tive^ob),Coni. 
in  the  case  of  a  common  person,  without  question  the  ancient  ^'^%'  Orantt 
iair  would  pass.    And  to  this]purpose  the  case  of  18  Eliz.  Dyer,  ^^)  3  Leon. 
552,  and  the  other  cases  put  by  Mr.  Attorney  are  to  be  applied.  243.248,  S49. 
And  [as]  to  the  inconveniences  which  have  been  supposed,  it  Ante  4S  a.  t 

f  Ro.  R«  275. 

Dj.  35f .  pL  26.  Post,  52  b.  Ante,  48  a. 


(14)  Ante  p.  117, 18.  granted  to  the  corporation  to  have  a  fair  to  be 

(s4)  Dyer,  276.  pi.  52.  is,  that  the  Qaeen  heldmt^iliaytii/olOfefmerashiMy^r^^.,  the  grant 

fiiBted  to  the  corporation  a  market  every  Sa-  was  void ;  because  the  Queen  was  to  have  the 

tvday,  and  two  fairs  ui  vigiUa  et  eraiitino  aaneti  old  fair,  and  there  could  be  no  fractions  to  give 

HicMelii,  ei  mimmim  die  ttmeti  Gtm-gU  MartyrUf  a  fair  to  the  corporation,  in  HgUia  et  enuwto, 

ttdmbme  diebmBfiroxiimeequentibnt:  but  it  does  not  2  And.  156.  cites  8.  C,  and  says  it  did  not  appear 


sppear  in  Dyer  whether  the  grant  was  adjudged  to  the  Queen,  that  she  Imd  an  old  fair,  but  she 

*^  S.  C.  is  dted  by  Sir  Edward  Coke,  (Attor-  intended,  as  the  words  import,  to  gnnt  a  new 

Kj  Ocncral,)  in  his  argument  in  WeUiCe  case,  one,  and  not  the  fair  in  etse,  and  therefore  the 

llo.  ilS.  and  he  said  that  it  was  adjudged  upon  grant  is  void.  S.  C.  Viu.  Abr.  Prerog.   (o  b^, 

•dre/Kiat  iA  Chancery  in  19  £lis.,that  the  Queen  pi.  14.  See  also  Cora.  Dig.  Grant,  (o  8>    (Ed.) 
living  a  Air  hi  Torrington,  to  be  held  in  the 

Pcirt  of  SaiDt  Michael,  and  having  incorporated        (t  4)  This  reason  does  not  appear  in  Dyer. 

^  ItWB,  andi  witboat  mentiouing  the  fair.  See  Vin.  Abr.  Prerog.  (o  b>,  pL  14.    (Ei>*) 
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A  grant  b^  the  was  agreedf  that  there  was  not  any  such  inconvenience  as  hath 
^ilfied^*"^*  been  objected,  for  it  was  agreed  by  them,  that  if  the  Queen 
oonditioDal  hath  a  qualified  fee-simple  m  certain  land,  that  is  to  say,  as 
fee,  to  a  man  long  as  a  person  attainted  hath  heir  of  his  body,  and  she  grant 
b'fload*  ***^*'  the  land  to  another  and  his  heirs,  the  grant  is  good :  so  S  the 
^^'  Queen  hat^  an  estate  in  fee-simple  conditional,  and  grants  the 

rfT.R.558.  lands  to  one  and  bis  heirs  absolutely,  it  is  good;  tor  in  both 
Orimt?G4\1  ^^^  ^^®  Queen  hath  a  fee-simple  (u  4'),  and  grants  a  fee-sim- 
ple, and  her  grant  stands  well  with  her  estate ;  otherwise  it  is  in 
8eeitM  in  the  '  the  case  at  bar,  for  the  estate  of  Henry  8.  in  our  case  doth  not 
S^u^t^*^'  P^i^i^such  an  estate  as  he  hath  granted;  and  it  was  not  intend- 
Kinc's  esute  ed  by  the  Queen's  counsel,  that  the  grant  of  King  Henry  8. 
wooMaotad-  was  void,  because  he  did  not  recite  his  own  estate^  but  because 
£^ti^^  ^^^^^   ^®  granted  such  an  estate  which  could  not  stand  with  his  own 

estate,  and  so  was  deceived  in  the  intent  and  purpose  of  his 
Tenai^  USI,  grant*  And  so  it  was  adjudged  in  the  Case  of  (o)  Hussey^  Hil. 
raiiotftote  ^  ^^'  '^  eomnmm  B.  and  the  case  was  thus :  Charles,  Duke 
crown,  con-  of  Suffolk  was  seised  of  the  advowson  of  Welbom  in  the  county 
K^'^MLi  c^Lincolnintail,  the  reversion,  to  the  King;  the  said  Duke, 
and  succet-  "'  C^*^^  90  Hen.  8.  by  deed  inrolled  granted  the  advowson  to  the 
flora:  the stat  Kingt  his  heirs  and  successors,  and  afterwards  the  statute  of 
U*  uiAd^aral  34  Hen.  8.  c.  21.  was  made,  by  which  the  estate-tail  was  barred^ 
iitf  tbe  Mtate '  wd  afterwards  King  Henrv  8.  granted  the  advowson  to  another 
t^theKing^i  in  fe^  and  it  was  adjudged  that  the  grant  was  ^ood ;  for  the 
Slier  fan  fee  King  bad  but  one  fee-simple  conjoined  and  consohdated  in  him, 
generally^  k  and  not  two  distinct  fees;  and  if  he  had  two  fees  in  him,  yet  his 
W^  w^i  8*^^^  ^  gpod,  for  the  entire  fee-simple  was  in  him,  and  he  did 
me^ee  conM^  pot  grant  more  than  he  lawfiilly  might  grant,  and  which  was  the 
Udated  in  him,  King's  intent  and  purpose  to  grant,  and  the  grant  did  take 
^In^ two  effect  according  to  his  intent  and  purpose, 
distinct  fees.  ^^^  ^  ^  ^^  £^^  Barck^s  case  in  Plowden's  Commen- 
taries, the  judges  grounded  their  judgment  upon  a  point  which 
was  clear,  that  is  to  say,  that  aftar  the  King^s  death  the  grant 
[  *  50  a.]  was  void,  and  it  was  great  consideration  in  them  *not  to  dispute 
A  grant  lyytiie  of  that  which  was  not  in  judgment  before  them,  viz.  whether  the 
King,  of  goods  grant  was  void  in  the  Ufe  of  the  King,  when  it  was  dear  it  could 

fto  d^**frtthf  **^^  ^  89^9  tJ*®  King  being  dead.  And  reporters  do  wisely 
*^tedtinga*  to  omit  c^inions  that  are  delivered  accidentally,  iuid  which 
pravions  grant  do  not  conclude  to  the  point  in  question.  In  1  and  2  Phil,  and 
TOiSifomto*  Mary,  107  b.  the  Archbishop  of  Canterbury  had  catefla^fomoii 
the\lnioner,i8  de  se  infra  manerium  de  D.  he  commits  (a)  treason,  afterwards 
good.  the  King  makes  a  general  grant,  in  the  usual  form,  to  the 

r&)  Hob.  323.  almoner,  of  the  goo£  of  felons  de  se,  to  dispose  in  alms,  &€.; 
Co  iJt'^8^*     ^^  Archbishop  is  attwited;  Hales,  who  had  a  lease  for  years 

1  Ro.  R.  15«.  170.  S  Ro.  R.  920.  Mo.  421.  S  And.  42.  1  Jones  6.  33.  [1  Inst  IS  a.  k  50^ 
and  n.(29).  ib.  3  Prest  Com.  240.  Yin.  Abr.  Estate  Z.  pL  2.  Com.  Dig.  Estates  (a  4}.]  (a)  Mo. 
100.  1  And.  19.    1  Leon.  198. 2  Leon.  5. 3.  Leon.  20*  l)y.  309, 310. 0.  Ben.  43.  69. 


(u  4)  The  owner  of  a  conditional  or  qnalified  As  to  the  distinction  between  an  estate  in  lee 

fee»  lias  as  great  an  estate  in  respect  of  qaai%-  ahsohite  or  simple,  and  eonditionalyoaaliaedfand 

tity,  as  the  owner  of  a  fee  simple  absolute ;  the  deteimlnable  rees,  see  1  Inst.  1  b.  L  490  and  flu 

dlffsreace  is  in  the  ^aaUty,  i  Inst  18  a.  i.  504.  (a),  ib.  1  Prest.  Est.  2d  edit.  125—12^.  (Ep.) 


•  •• 


49.  b.— -50  a.  ihe  case  ov  alton  woom*  lis 

tlien^  iBfihdesff  the  King  grants  the  term  to  another  ;(&)  the  C&)9Co.  ssb. 
mntee  shall  have  it,  and  not  the  ahnoner ;  for  the  ahnoner  ^^  L^b^ 
natb  not  any  interest,  but  is  a  minister,  and  hath  the  disposi-  p.  isr.  Dav.' 
tion  (^  the  Queen's  alms  durante  beneplacito.    And  it  appeareth  ^s  b.  Dy.  lor. 


bjthe  said  bodk,  that  the  Queen  shall  not  have  the  forfeiture  ^^^'^i^ll^^l 
fi>r  the  archbishop's  treason,  {c)  but  during  his  life ;  yet  it  is  [Vin.  Abr.  AlT 
dear  that  the  Queen  may  grant  it  at  will,  without  recital ;  for  nionerA.pK  s.] 
that  is  a  \ess  estate  than  she  hath.    And  if  the  Queen  grants  the  [Dyer  loe  af' 
goods  and  chattels  of  felons  de  se^  she  need  not  recite  the  grant  Steand.  P.  c. 
of  th^n  made  to  the  almoner,  nor  to  determine  her  will  as  to  ^  ^'i^' 
them,  causa  qua  vixprcu    As  to  the  case  of  (d)  33  Ass.  pL  10.  (A/^l.«Comt' 
diat  doth  not  prove  the  collection  which  hath  been  made  from  Big.  Fbrfeit*' 
it    For  first,  be  the  patent  good  or  void,  yet  the  patentee  shall  ?!?  ^'fi'L 
hsveaid  (w4),  as  it  is  agreed  in2l  Edw.  3. 47.  and  7  Hen*  4. 41.  a/sr^Aid  de 
Sdly,  the  partv  who  was  heir  to  the  wife,  was  put  to  his  ped-  Roy  83.  Br. 
tkm  (X  4),  which  proves,  that  an  olBSce  on  the  attainder  of  the  ^^^^  ^^* 
husband  for  felony  (for  in  such  case  the  King  could  not  be  en-  Fiti.  Traverse 
titled  (y)  without  office)  was  found,  setting  forth,  that  the  bus-  'j^i.  lo  Co.  iis 
band  was  seised  in  fee  at  the  time  of  his  attainder;  and  then,  3.^  j^^  ^^  ^* 
without  doubt,   the  Kins  had  a  fee-simple,  which  he  might  191.  Hob.  155. 

rit;  but  if  a  (g)  special  office  was  found,  setting  forth,  that  ^^•^^^•^^^'•^ 
husband  had  nothing  but  in  the  right  of  his  wife,  then  after 
hb  death  the  heir  was  not  put  to  his  petition  (t  4).    And  when  A  grant  c^c^r* 
the  King  makes  a  lease  for  life  or  years,  afterwards  (^)  without  <<>  u^^nkui^ 

9fc»  In  ftCf  or 
iatail,  not  reciting  a  former  grant  forUhf  or  years,  is  void,  by  the  common  law,  for  the  Kfnjr  hA- 
ttadcd  Id  grant  an  estate  in  posseMion.  (f)  5  Co.  5S  b.  [Staandf.  Prerog.  55  b.  Com.  Dig.  Pre- 
WtiTe  D.  67.  Vin.  Abr.  Office  or  Inquisition  (d),  pi.  6.J  (g)  4  Co.  55  a.  (A)  Dy.  77,  pi.  ST. 
S  H.  7.  cant  nltimo.  Fiti.  Orant  35.  4«.  Br.  Pat  52.  54.  57.  Br.  Corody  15.  6  H.  7. 14  a.  8  Co. 
5Sb.57  a.  8  H.  r.  It  b.  3d  H.  6.  48  b.  Post,  51  a.  1  Bobtr.  8.  [Com.  Dig.  Orant  (o  10).  Vhu 
Abr.  Prerogati?e  (ob  t),  pL  1.] 


(w4)  Aid  of  the  King^  is  where  the  King's  session  might  by  pleading  pat  him  to  prove  the 

tewt  iMufiff,  patentee,  &c  being  inpleaded,  title  upon  whida  he  woald  recover.  ,Bat  where 

Fnyt  01  aid  or  tne  King,  in  which  case  the  pro-  the  King  was  in  possession  by  virtne  of  the  iti. 

ccedings  are  stopped  tUI  the  King's  counsel  are  qnisition,  the  ptfty  that  woold  get  that  posses- 

Iwinl  Id  say  what  they  thhik  fit  for  avoiding  sion  from  him,  was  in  nature  of  a  plaintin,  and 

uyprefodice  to  the  Kins.  iRoll.  Abr.  148.151.  therefore  could  only  proceed  by  petition;  for 

IK.  Tbs  aid  may  be  before  plea,  (1  Roll.  Abr.  the  Ki^g  cannot  be  sued  by  wri^  as  he  cannot 

157),  hot  is  not  grantable  after  issue,  because  the  command  himself,  post,  4  Co.  55  a.    But  the 

Knlg  00^  not  to  rely  upon  the  defence  made  remedy  by  petition  being  attended  with  great 

bsr  another,  1  BoD.  Abr.  157.  Jenk.  Cent  64. ;  delay  and  cnarge  to  the  party  grieved,  tlie  sta- 

tefk  la  penoaal  actions,  the  King's  immedi-  tntes  34  Edw.  3.  c.  14.    36  Edw.  3.  c  13.    f 

Us  teaanly  or  hb  mediate  tenant,  joining  with  and  3  Edw.  6.  c.  8.  were  made  to  enable  sub* 

the  immediate  tenant,  mav  pray  in  aid  either  jects  to  traverse  inonisitions,  or  otherwise  to 

More  or  after  issue.  Hard.  179.     See  stat.  4  shew  their  right  In  tne  traverses  given  by  these 

B<«.].€.1,S.  14Edw.3.st  1.C.14.&1  H.4.C.  statutes,  ttie  party  traversing  is  consider^  as 

t  Com.  Dig.  Aide, B.].  (Ed.)  the  plaintiff j  and  must  therSpre  make  out  his- 

(x  4)  By  the  common  law,  whenever  the  King  own  title,  as  well  as  unpeach  that  of  the  crown ; 

ns  ia  possession  by  virtue  of  an  office,  though  and  in  that  case  is  entitled  to  judgment  of  omo- 

itvai  mbe,  the  subject  could  not  have  a  tnu  veas  mamu.  Rex  v.  Magon^  Salk.  448.  BuU.  N. 

Tcne  to  tiw  office  (post,  4  Co.  56  a.),  but  could  P.  216.  3  Bl.  Com.  S58— f60.    These  proceed- 

filj  avoid  it  by  his  petition  of  right,  which  was  ings  are  in  the  petty  bag  office,  whence  tiie  re» 

istheaature  of  a  real  action,  disclosing  new  cord  is  brought  1^  the  chancellor  into  the  King^S' 

^  not  foond  bv  tiie  office,  post,  4  Co.  55  a. ;  Bench  for  trial,  Trem.  P.  C.  65S.  On  the  con- 

^qs  the  ri|^t  or  the  party  appeared  in  the  in-  struction  of  the  statute  2  and  3  Edw.  6.  c.  8., 

fmltion,  and  then  he  might  have  a  monstrans  see  1  Inst.  77  b.  i.  303—305.  and  the  notes,  ib. 

«  drsH,  ib.   Where  however  the  inquisition  (Ed.) 

Unentitled  the  King,  and  he  was  obliged  to       (t4)  For  on  attainder  of  the  husband  for  felo- 

y^>  icL/m.  against  the  party  to  recover  pos-  ny,  the  King  gains  no  freehold,  but  only  a  per- 

"'iMi  there  at  common  law  the  party  might  nancy  of  the  profits  during  the  coverture,  the 

^*««ne  the  Kiiufs  title,  for  there  the  King  freehold  remaining  in  the  wife.  1  Inst  351.  iii. 

^iiMtneorJiplidiitlffi  die  partyin  pot.  306.   So  lands  held  in  right  or  uotfaer  are  not 
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reciting  them,  grants  the  land  in  fee  or  in  tail,  that  is  void  by 
the  common  law,  although  the  grant  be  ex  certa  scientia  4*  mero 
motu^  and  there  is  no  case  of  special  prerogative ;  for  before  the 
statute  of  de  Prarogativa  MegtSj  knights*  fees,  dowers  and  ad- 
(OStamf.Pne.  vowsons  have  passed  by  the  King's  general  grant;  but  the  (i) 
i7E.«*'*i5    ^^^"^  ^  Prarogativa  Regis^  cap.  15.  restrains  them,  if  they 
10  Co.  63  b,  *  be  not  granted  by  express  words  (z  4),  but  the  said  grant  with-* 
64  a.  se  R.  39  4  out  recital  is  void  by  the  reason  of  the  common  law,  because 
b  IHowd!*f  5s  S^^  ^°S  ^*  deceived  in  his  grant,  when  he  intends  to  grant  that 
m.'  8  H.  r!  s  a.  in  possession,  which  cannot  take  the  e£Pect  which  the  King  doth 
t  *  50  b.  ]  purpose  and  intend,  and  the  subject  hath  a  mean  to  •come  to^ 
43E.3.  fs  a«     the  knowledge  of  it.     Also,  when  the  inmiediate  possession  is 
rAntep.^.*    granted  to  two  several  persons,  it  begets  suits  and  troubles, 
/k  n.(R5r).  ib].  which  the  common  law  will  not  su£fer  in  the  King's  grants  un- 
der the  Great  Seal,  (a)  2  Ric.  3.  7  a.  J.  S.  had  been  snenff*to  Kin^ 
Edward  4.  and  afterwards  was  sheriff  to  King  Richard  3.  and 
King  Richard  3.  ex  certa  scientia  4*  mero  motUj  did  pardon  him 
omnia  debita  8^  ccmpuJ^  ratione  officii  5i//,  this  was  void  for  the 
uncertainty  (a  5) :  so  the  Queen  reciting,  that  whereas  J.  S.  is 
A  release  fx     indebted  to  her  (i)  as  executor  to  J.  N.  pardons  J.  S.  ex  certa 
eeri€  tdeitiia^   scienOa  4"  mero  motu  omnia  debita^  this  will  not  discharge  him  of 

had^bera  dbe-  ^^^  ^^^  ^^^*>  ^^"^  t^®  Queen's  recital  doth  declare  her  intent  and 
Tiff  to  E.4.  meaning,  which  always  is  the  best  direction  for  the  construction 
d'*ht^^«i^^***  of  her  grant.  The  King(*),  tenant  in  tail,  grants  the  land  for 
t»fieii9m,iB  ^^^  ^^^  ^^^^f  ^^^  afterwards  reciting  the  grant  for  his  life, 
void  for  uncer-  grants  the  reversion  to  another  and  his  heirs,  this  grant  is 
^'°^*  merely  void,  for  the  estate  for  life  was  all  which  he  could  law- 

€€rtti  fctfiutff,  fully  grant;  then  if  he  cannot  grant  it  in  such  manner,  he  can- 
i|rc.  of  all  debts  not  at  one  time  grant  that  in  tail  by  the  same  letters  patent, 
Sat  blTwalT^  which  he  cannot  ^ant  by  several  grants,  (c)  The  King,  tenant 
indebted  to  in  tail,  makes  a  gift  in  tail  to  another,  the  gift  is  void,  and  shall 
the  ^^S 1^  not  be  good  for  his  own  life,  for  that  was  not  the  King's  intent; 
U  no  dUcharge  ^"^  forasmuch  as  the  King  cannot  grant  that  which  he  intended 
of  his  own  to  grunt,  he  was  deceived ;  and  because  that  estate  which  he  in- 
debt.  tended  to  grant  5^7.  the  estate-tail,  cannot  take  effect,  that  which 

mmt^^'/^"  ^^  intended  not  to  grant,  sciL  an  estate  for  his  own  life,  by  any 
grants  for  his  constrained  construction  shall  not  take  effect.  And  there  is  no 
own  life,  and  case  in  law  which  is  against  their  opinion.  And  the  books  in  {d) 
^^rZVnton  ^  ^®"-  *•  *  1*  &  21  Edw,  3. 47.  before  cited  by  Mr.Attorney,  prove 
in  fee,  with  the  reason  of  their  resolution :  and  the  estate-tail  shall  not  pass 
recital,  the  se-  out  of  the  reversion  in  fee  only,  for  the  King  intended  to  pass  it 
^kl-*^'^*"^"     in  possession,  and  without  quf^tion  it  shall  not  pass  by  such 

or  if  he  i^rant  in  tail,  it  is  void,  and  shall  not  enure  for  his  own  life ;  so,  if  seised  in  tail,  remain- 
der to  himself  in  fee,  he  grant  in  tail;  or  if  be  grant  for  bis  own  life,  and  afterwards  tlie  rever- 
sion in  fee,  Sec,  with  recital,  the  second  grant  is  void,  and  shall  not  take  effect  ont  of  the  remain- 
der in  fee.  (a)  Dy.  269,  pi.  19.  S  Bnlstr.  14.  Plo.  331  a.  (b)  Lane,  117.  3  Bulstr.  14.  1  And. 
94.  (♦)Com.  Dig.  Grant  (g  8).  (c)  7  Co.  12  a.  Englefield^a  Ca$e,  ante  44  a.  [Com.  Dig, 
Grant  (G  8).  Ante  p.  121.]  (d)  Mo.  4i5.  Hob.  155.  10  Co.  113  b.  11  Co.  74  a,  87  a.  2  Ro. 
192.  Fitz.  Travers.  41.  Ante  44  a,  50  a,  51  b.  [Com.  Dig.  Grant  (o  8).] 


forfeited  by  attainder  of  treason.   Stanndf.  P.  to  be  exempt  from  the  office  of  sheriff,  without 

C.  187  b.    Com.  Dig.  Forfeiture  (b  l).  1  Chit,  saying  of  what  county,  is  void,  Co.  Ent.  384. 

C.L.  727, 8.    (£o.).  ^  Com.  Dig.  Grant,  (g  6).    See  farther  in  what 

(z  4)  On  the  constmction  of  this  statute,  see  cases  the  King's  irrant  shall  be  void  for  uncer- 

ante  p.  103.  n.(R  2).  I^taundf.  Prerog.43  a.  Post,  tainty,   2  Roll.  Abr.  196.  Jon.  293, 4.  Vin.  Abr. 

10 Co. 63 a.  1  Inst  121  b- (2).  1.205.(13).  (Ed.)  Prerogative,  (f.  c.)   Com.  Dig.  Grant.  (Q6). 

(a  5)  And  for  the  same  reason  a  grant  to  A.  Bac.  Abr.  Prerogative.   (f2).    (Ed.) 
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firactions  of  estates,  as  hath  been  objected  on  the  other  side:  if 
the  King  be  tenant  in  tail,  the  remainder  in  fee  by  the  gift  of  a 
common  person,  the  King  makes  a  lease  for  his  own  life,  and 
afterwards  by  other  letters  patent,  reciting  the  estate  for  life, 
grants  the  reversion  to  another  and  to  his  heirs,  or  in  tail,  this 
is  utterly  void,  and  shall  not  take  effect  out  of  the  remainder  in 
&e;  for  the  King^s  intent  was  to  grant  the  immediate  reversion 
expectant  on  the  estate  for  life,  and  not  a  reversion  expectant  on 
an  estate-tail,  which  was  remote  and  mediate.     The  chief  jus-  A  grant  by  the 
tice  likewise  said,  that  it  was  agreed  by  them,  that  if  the  (e)  |F^°J^  ^^^t 
King  be  tenant  for  life,  and  grants  the  land  to  another  and  his  loVee^  in"^ 
heirs,  or  to  the  heirs  of  his  body,  it  is  void,  and  shall  not  be  tail,  u  wholly 
good  to  pass  his  estate  for  life ;  but  if  the  King  be  tenant  for  life,  J^^'*  '^'^  ■• 
aod  lease  the  land  for  years,  it  is  good,  as  it  was  holden  in  {f)  years. 
Englefield^s  Case ;  because  an  estate  *  for  years  is  less  in  the  [  *51  a.  3 
judgment  of  law,  than  an  estate  for  life  (b  5).    And  as  to  (a)  the  The  i^a  H.  a. 
act  of  parliament  of  28  Hen.  8.  it  was  also  agreed,  by  them,  that  »^^*>^  Kpjn* 
if  the  ffrant  be  void,  that,  without  doubt,  dou  not  make  it  good ;  ^^^^e\x^ 
and  admitting  it  was  voidable,  yet  the  act  of  parliiament  will  not  i^ood,nor  inde* 
make  it  unavoidable;  as  the  case  of  16  Eliz.  (i)  Dyer  337  b.,  a  J^"^j^^{g 
parson  makes  a  lease  for  life  of  certain  land,  the  land  is  given  oage^of  lan/' 
to  the  King  by  parliament,  the  King  shall  have  it  in  the  same  leased  by  a 
right  as  he  h%^  who  made  the  lease ;  and  therefore  after  the  (c)  parson  for  UA>, 
death  of  the  parson,  the  King  shall  avoid  the  lease,  as  the  sue-  ^^ds  I^v'cn  to 
cessor  might  have  done,  and  the  gift  by  act  of  parliament  doth  the  King  by 
not  make  the  lease  unavoidable  (c  5).    And  all  that  which  Pop-  actof  parlia- 
ham.  Chief  Justice,  delivered,  was  agreed  and  resolved  by  An-  p*°p 
denon  and  Gawdy ;  but  because  they  were  not  agreed  of  the  c.^J.sappoeTng 

Gint  moved  by  the  attorney-general  concerning  the  act  of  S8  the  grant 
en.  8.,  admitting  that  the  grant  in  tail  was  good ;-  and  because  ^*^»  ^ve^h 
they  were  agreed  that  the  grant  itself  was  void,  as  to  the  point  manor  to  the 
of  the  act  of  28  Hen.  8.  they  did  not  deliver  their  opinions,  but  King,  notwith- 
the  chief  justice  told  me  his  opinion  was,  that  if  the  estate-tail  J||J^nl"*^  ^^ 
was  good,  that  the  act  of  28  Hen.  8.  had  given  it  to  the  King,  and  /^^  j  ^  \f^  ^ 
that  iValsbe  was  not  within  the  {d)  saving.    And  after  their  re-  Ante  47  b. 
sedations  thus  delivered.  Sir  Thomas  Egerton,  Lord  Keeper  of  Sj'^'-f.*'- 
the  Great  Seal,  asked  the  justices  two  questions :  first,  admitting.  Lev.  135.  Com. 
that  King  Hen.  8.  had  recited  that  he  was  seised  of  the  estate-tail,  Dig.  Grant  o 
with  the  reversion  expectant  to  him  in  fee,  and  had  granted  the  ^  f^l\?'^^^* 
land  in  tail,  if  then  the  said  grant  in  tail  had  been  good ;  and  in     '^ 
the  same  case,  if  it  should  not  enure,  as  by  law  it  might  enure :   xlxe  44  a! ^  ^* 

(<)  Styl.  161.  Post,  52  b.  (6)  Hob.  Ii5.  243.  Dy.  SS7,  pi.  38.  3  Leon.  158.  7  Co.  8  a.'  N. 
Bca.  225,  pi.  258.  O.  Ben.  29.  (c)  3  Co.  60  a.  Co.  Lit.  45  a.  Mod.  R.  204^  205.  («/)  Ante 
47  a.    Mo.  415.  Styl.  161.    [Ante  p.  118.  and  n.  (z  3).  ib.] 


(b5)  So  ifthe  King  having  an  estate  pur  au(er  liament  were  passed,  confirming  a  settlement 

•ie  Bakes  a  lease  for  forty  years,  it  will  be  good,  by  the  tenant  in  tail,  purporting  to  pass  such 

for  the  grant  was  lawrful,  though  the  grantee  reversion,  tlie  crown  being  a  party  to  neither  of 

csBDOt  have  it  for  forty  years' absolutely.    Post,  such  acts,  and  each  of  them  containing  a  saving 

7  Ca.  12  a.  Mo.  321.  Com.  Dig.  Grant,  (g  4).  clause,  by  which  its  rights  were  expressly  re- 

ViB.  Abr.  Prerog.  (o  b).    (£u.)  served.    But  in  the  case  of  a  common  person,  a 

(c  5^  So  in  the  Ute  case  MU/ord  v.  Elliott,  1  Mo.  private  act  obtained  by  tenant  in  tail,  will  bar  the 

434.,  It  was  ruled  that  an  estate  granted  by  the  estate-tail  and  all  remainders,  and  the  reversion 

cvwa  to  a  subject  as  tenant  in  tail  for  services,  depending  on  it,  2  Cas.  and  Op.  400.  5  Cm. 

VM  not  barred,  so  as  to  destroy  the  reversion  Dig.  2d  edit.  10.  1  Inst.  ii.  604.  (a)  ;  and  the 

^the  crows,  although  two  private  acts  of  par-  estate-tail  being  thus  enlarged  into  a  fee-simple, 


iS8  nt  MMtt  or  aitov  wdobc  Pm  L 


^Sr^'^'  and  (e)  Gawdjr,  Justice^  ngMered,  dut  although  it  wotdd  be  ft 
Ch.  J.  tl^  •trougtgr  case  than  the  case  at  thebar,  yet  he  conceived  that  in 
fTuitlHidbeeB  soch  case  the  grant  would  not  be  good ;  for  although  the  King 
iiH^redtiS^  recites  his  estate^  and  is  (/)  infonned  thereof  yet  the  estate 
fortlwrecittl  ^hich  he  intends  to  grant,  cannot  stand  with  his  estate;  for 
of  tbe  King's  neither  the  estate  in  tail  in  poasessiony  nor  his  reversion,  will 
terSu!wh«r*^  enable  him  to  make  a  grant  in  tail  in  possession,  no  more  if  the 
the  Kingkde-  King  fi;rant  an  {g)  oGBce  to  one  for  lifo^  and  after  the  King  will 
cehred  in  kb  recite  his  former  grant,  and  grant  it  to  another  for  his  life,  to 
ntMt&Fmn  ^^  effect  presenUy,  thu  grant  is  void,  for  it  cannot  take  efiect 
cSotbj  Ae  according  to  his  intent  (d  5) ;  and  if  he  will  have  it  be  eflectual, 
^fa«  to  one  he  onght  to  grant  it  as  the  law  reqnireth,  and  as  it  may  take 
miibd'oTm  effect,  that  is  to  say,  to  take  its  effect  after  the  death  of  the  first 
former  gruit  ffrantee.  So  in  the  case  at  the  bar,  notwithstanding  he  recites 
^j**^^^^^  nis  estate,  yet  if  his  grant  cannot  by  law  take  efiect  according  to 
eflfectpre-  ^^^  intent,  his  erant  is  void  {h\  quod  Juit  concessum  by  the  two 
fcntly.  chief  Justices,  for  the  recital  of  his  estate  is  not  material  when 

the  King  is  (f )  decdved  in  his  grant. 
[  *  51  b.  ]         The  second  question  that  the  lord  keeper  of  the  sreat  ^seal 

asked,  was,  what  their  opinion  was  upon  the  act  of  28  Hen.  8,  ad- 
mitting the  estate-tail  was  good.  To  which  the  lord  chief  justice 
Per  the  Ixird  answered,  that  as  to  that,  they  were  not  resolved.  And  there- 
Tbe^mds  ex  ^P^"  ^e  lord  keeper  and  the  lord  treasurer,  because  the  case 
€9rtm  jctrahs,  was  of  great  importance,  desired  to  have  the  principal  reasons 
4v.  are  of  no  of  ihe  judges  delivered  shortly  to  them  in  writing,  upon  which 
KineU  de-^  ^^T  would  advise;  which  were  delivered  to  them  accordingly; 
ceiled,  or  if  ana  afterwards  at  another  day  the  same  term,  the  lord  keeper 
i!lt?u^*°'  *"^  ^®  ^^^  treasurer  did  argue  the  case  openly  in  court  And 
inke  ^ect  ^^  ^e  lord  keeper  said,  that  although  it  was  sufiicient  for  him 
(e)  Hob.  2S4.  to  rely  upon  the  opinion  of  the  said  grave  and  reverend  judges* 
(/)  Ante48  a.  without  whom  he  could  not  proceed  to  judgment,  yet  it  is  conve- 
nient for  evei^  judge  openly  to  shew  the  reason  and  cause  of  his 
r^  ^*k^*  judgment.  This  grant  to  Walshe  and  his  wife  is  made  {a)  de 
•.  1  Mrtrjl  gr^^^  speciali  (which  implieth  bounty),  ex  certa  scientia  (which 
s'h.  7.  casa  '  impoits  science  and  knowledge),  and  ex  mero  motu  (which  mani- 
o**°^'^'*B  festeth  that  it  was  not  made  upon  suggestion  or  suit  of  the  party  )(•) ; 
P^[!^^5f,  '*  but  all  these  are  not  of  any  effect  or  operation  if  the  King  be 
54.  6  H.  7. 14  deceived,  (f)  or  if  the  intent  or  purpose  of  bis  BTsnt  cannot  by  law 
b  ini'i^i  ^^^  effect.  The  King  ought  to  be  informea  of  his  own  estate^ 
a.'  b.  whether  it  be  in  possession  or  reversion,  (for  if  it  be  in  lease  for 

(h)  Hob.  f  24.  life,  or  years,  of  record,  whereof  the  subject  may  take  notice, 
U  ^?Ra^'  there,  although  he  grants  it  ex  certa  scientia^  Sfc.  in  possession, 
50].  without  redtfu,  &c.  it  is  void  (e  5) :  so  the  King  ou^ht  to  be 

(a)3^on.  truly  informed  of  the  estate  which  passeth,  for  if  he  intend  to 
1^^    ^^       pass  a  new-fashioned  estate  not  warranted  by  law,  as  in  the 

(•)  Ante  p.  110.  n.  (c  3).    (t)  1  Ld.  Raym.  50. 

—^•^—^-^^^^^—^^^-  -..—  -- — ^^— ^^— — ^.1— ^i^i^— 

an  alienations  previously  made  by  the  tenant  in  grants  the  reversion  to  another,  the  lessee  snr- 

tail  will  become  good,  as  if  he  had  been  at  the  renders  before  the  scaling  of  the  second  patent ; 

time  seised  m  fee-simplc.    See  1  Inst.  iii.  167.  the  second  grant  is  void,  for  the  King  had  not 

(h).  1  Prest.  Abst.  361.    As  to  private  acts  of  the  reversion,  bat  the  possession  at  the  time  of 

parliament  in  general,  see  5  Cm.  Dig.  2d  edit,  sealing  the  patent.  Jenk.  303.  pi.  67.  Vin.  Abr. 

1—38.  1  Inst.  iii.  604.  (a).    (Ed.)  Prerog.  (o  b.)  3  Leon.  5, 6.  Com.  Dig.  Grant, 

(d5)  So  where  the  King  makes  a  lease  for  (•  9).    (Ed.) 

yean  to  one,  and  afterwards  reciting  the  lease  (i5)  See  ante  p.  1S5.  and  n.  (&>  ib. 
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(ft)  Lord  LooeTs  ccue^  the  grant  is  void,  slthougli  it  be  ex  certa  (ft)  s  And.  v^. 
scientia  4"  mero  moiu;  but.  if  it  had  been  in  the  case  of  a  com-  i?^.  -^"^^ 
mon  person,  such  grant  would  be  good  (f  5).    And  he  remem-  ^  y[^^  ^^q^ 
bered  the  cases  of  (c)  7  Hen.  4.  41.  and  21  Edw.  3. 47.  put  before;  Hob.  m.  Co. 
and  he  said,  that  although  in  the  books  a  scire  facias  was  brought  J^'*;,?^  *'^i** 
to  have  the  letters  patent  repealed  of  record  to  be  cancelled,  a*5a5a.  nr. 
yet  in  law  the  grants  were  void  ab  initio.    And  in  the  case  of  Estate,  5:).  is 
Tarrington^  the  King  was  not  well  apprised  of  his  own  estate  ^"/  ^j,^*^* 
and  interest  in  the  old  fair,  for  then  he  would  never  have  in-  Roi. Wo.  is  E. 
tended  to  gntnt  to  another  a  new  fair,  to  be  holden  on  the  same  s*  45  b.  Ut.^ 
days,  and  at  the  same  place,  so  that  two  several  persons  should  ^|**^/bii1mt' 
have  two  several  fairs  on  the  same  days,  and  in  one  place,  upon  io.  SS2.  Mod.' 
which  confusion  would  follow  (cj  5.)     So,  in  our  case,  the  King  Kep.  lye.  li. 
was  not  apprised  of  his  own  estate,  for  then  he  never  would  have  ii^^^\[  jlj,  ^ 
granted  an  estate  which  could  not  take  effect  according  to  his  Brownl!  S'S\. 
intent  and  purpose.     And  he  put  the  case  {d)  M.  3.  Hen.  7.  6.  ^^y-  ^^' 
where  the  King  writ  to  the  prior  of  Norwich  to  admit  his  vade- 
let  to  a  corody ;  and  the  prior  returned,  that  the  priory  was  of 
the  foundation  of  the  {e)  Bishop  of  Norwich,  and  not  of  *  the  [  *  52  a.  ] 
King,  and  that  R.  and  B.  and  odiers  had  obtained  a  corody  at 
the  request  of  Kings,  &c.  and  returned  the  letters  patent  of 
King  Edw.  4.  reciting  the  same  matter,  idem  Hex  ob  (a)  devotion* 
quam  habuit  ad  sanct*  Trinit*  ac  cans*  in^amiss*  de  gratia  sprciali 
ac  certa  scientia^  8^  mcro  motu  suis  relaxav*  eidcm  priori^  S^c  Sf  ex- 
oneramt  de  corodio^  and  because  he  had  not  returned  all  the  names 
of  those  in  certainty  who  have  had  the  corody,  and  by  what 
Kings  [granted],  the  King  was  not  well  informed  of  his  own  title ; 
and  for  that  cause  it  was  liolden  in  the  book,  that  the  King  was 
(^deceived,  and  the  charter  was  not  allowed;  and  that  case 
was  truly  cited  as  it  is  reported  M.  3  tien.  7. ;  but  see  the  roll  M. 
3  Hen.  7*  rot.  10.  in  scaccarioy  the  charter  at  length  was  allowed 
by  the  judgment  of  the  court;  and  the  same  appearcth  also  in 
Plowden's  Commentaries  in  the  Case  of  Mines,  :33 1  b.  And  he 
cited  the  opinion  of  Jen.  in  9  Hen.  6.  28  b.  (c)  if  the  King  grants  j^   ^^j  ^  ,1^^ 
the  manor  of  D.  which  he  hath  by  the  attainder  of  A.,  and  in  Khif^ofaina. 
truth  he  hath  it  not  by  his  attainder,  the  grant  is  void,  for  the  jj^*"**^^*!*^*.*''^ 
King  was  not  well  informed  of  his  own  title  (ii  5),  and  with  his   erotA."'^^iR'ii 

b^  had  not,  it  void,  (t)  Mo.  415.  Hob.  l.V>.  10  Co.  l  i;l  b.  1 1  Co.  74  b,  07  a.  2  Ro.  liM.  Fitz. 
Trmverw,  41.  Ante*  44  a,  .'>()  a.  b.  51  b.  (</)  I.Anc,  ]08.  Piowd.  iJl.  1  An?l.  9.?.  (»)  Kr. 
Corodr,  SI.  («)  3  H.  7.  C  b.  (ft)  Br.  Paloiit,  43.  (r)  Lane,  111.  'i  Roll.  R.  ;V.O.  Mo.  .')1U. 
417.     Mod.  Rep.  196.     B.  N.  C.  310.   [Vin.  Abr.  Prcropative  (o  b  *.')•  P^-  1>  ^^  «>)t  pL  •'']. 


<r5)  Anfe  p.  117,  n.  (•).  Abr.Proro!r.(Ft0.v.603.  VIii.Abr.l'rcro|r.(o  b.) 

(c  j)  Ante  p.  12.1,  and  n.  (%  4).  ib.   (Ed.)  pi.  15.  In  tlio  arf»uni(;nt  of  this  r.i'iOjtlio  fnllowinfif 

f  K  5)  So  it  is,  if  die  Kinc  crantu  lands  ia  liich    i>oints  were  laid  down  bv  tlio  jiul^os:  Ist,  M  licifa 


LM-baro,  laielg  brloitffing  to  the  Arckbithop  of    takes  bis  title  to  the  prejudice  of  bis  ttMiuu*  or 

c  Archbisliop  of  Canter-    protit,  and  when  lii'  is  mistakcMi  only  in  sonir  rl«-- 


f'4Mi£Tbmnf^  whereat  Uie  Archbisliop  of  Canter-    protit 
b«ry  never  had  it,  it  wa*  udjii 
rhmrch  beinf  particularly  named 


b«ry  never  had  it,  it  waji  udjud^«'d  that  the    scriptionof  bis  {;rant,  wliit-hisbnt.snpplinientid 

>d,  and  tlic  Kin<;    and  not  niati'iialnoi  is^imble, 'JI  I^ -1.  1^.  JJ  H. 


■ot  being  deceived  either  in  tlic  title  or  %aliie,  7.  G.  M  11.8.  J7.  *)  E,  4.  11.  l-.'.  \.Atw,  m, 
th0fWnntwn»(SOod,Tk€King\.Sirfmncuaakt',  PosU  'J  Co.  51.  3d,  That  distiiitt  wouU  of  le- 
f  rrem.  Repb  17».  1  Bfod  195.  ^  Mod.  1.  2  Krb.  lution  in  tin-  KIurS  jjrant  ar*-  good  Io  pass  uw:i) 
4^1:;.  S.  C.  cited  by  HolL  Ui.  J.  Skiu.  (363.  Bac.  any  thing,  UiiU.  4.  Dyer,  3.')0.  Ante  p.  UKi.  n. 
VUL.  I.  K 
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Grant  b^  the 
King  se^ed 
for  Ufe,  or  in 
tail,  of  all 
his  estate,  is 
void ;  for  the 
King  granting 


as  to  make  a 
Tillain,  free, 
or  an  alien, 
m  denizen. 


opinion  Husseyagreeth,  (^)21  Edw.4.  48.a.l6£dw.4.7  a.  And 
he  said,  he  had  seen  a  report  in  the  time  of  Hen.  7.  that  if  the 
King,  having  an  estate  ibr  life  in  certain  land,  grants  it  in  fee, 
that  the  grant  was  holden  to  be  void.  So  if  he  hath  an  es« 
tate  for  life,  or  in  tail,  and  grants  [totum]  statum  suum,  the 
grant  is  void,  for  it  is  the  duty  of  subjects  to  see  that  the  King 
be  truly  informed(f};  for  the  King  hath  the  charge  of  the  common- 
wealth, and  therefore  cannot  intend  his  private  businesses ;  and 
i^l^ing^mvist  the  grants  which  he  makes,  he  makes  as  King,  and  therefore  as 
be  tmly  in-  King  he  ought  to  be  so  instructed,  that  his  purpose  and  intent 
formed.  g|jjjj  ^^^  effect  (i  5).  And  the  King's  grants  shall  not  enure  to  a 

The  King's  (^e)  double  intent ;  and  therefore  if  the  King  grants  lands  to  a 
enure  to^  "*^'  Villain  (k  5)>  or  an  alien,  it  shall  not  amount  to  an  enfranchise- 
donble  intent,    ment,  or  a  denization^  although  the  grant  be  ex  certa  scientia 

4*  mero  motu  (l  5).  And  as  to  the  cases  of  38  Hen.  8.  and  the 
Lord  Berkley's  case,  the  question  was  not,  whether  the  grant 
was  void,  but  whether  it  was  of  force  after  the  the  King's  death  : 
and  he  said,  that  in  the  reports  and  arguments  of  matters  in  law, 
(d)  Ante«  ^  ^j^^  ^y^  point  adjudged  is  principally  to  be  observed,  and  not 
29.  Lane,  12.     matters  of  discourse  which  do  not  tend  to  the  point  adjudged. 

And  he  said,  that  (g)  judges,  in  their  judgmeuts,  have  great  re- 
in^^Abr^Pre-  S***^  ^®  ^®  generality  of  the  cases  of  subjects,  and  to  the  inoon- 
rogative  (o  b),  veniences  which  may  ensue  either  way,  talis  ifUerp*  semper  ^fienda 
pi.  22.]  ^st,  ut  evitef  absurdt  4"  incorvd  8f  ne  jtidid  sit  illusorium ,-  but  in 

Argument        ^j^jg  ^^^q  ^n  absurdity  will  follow,  if  there  should  be  such  (A) 
^    fraction  of  estates,  for  Walshe  would  have  an  estate  to  him  and 
to  his  heirs  male  of  his  body,  during  the  King's  life,  and  upon 
that  the  King  would  have  an  estate-tail,  and  after,  expectant  up- 
on that,  the  patentee  would  have  an  estate-tail,  where  the  King 
intended  to  grant  an  estate-tail  in  possession,  upon  which  a  te- 
[  ♦  52  b.  ]  nure  would  be  reserved,  by  *  which  he  should  have  wardship  or 
primer  seisin  (m  5);  and  no  inconvenience  nor  peril  to  estates 
(t)  Com.  Dig.    ^^  general  will  follow  to  adjudge  this  grant  void ;  for  he  agreed 

£state8,'(B  33).  Ante  p.  115, 116.  (f)  Br.  Patent,  62.  5  Co.  56  a.  2  Sid.  81.  142.  5  Leon. 
243.  [5  Cm.  Dig.  50].  (/)  Ante  50  a.  {g)  Mod.  B.  127.  (A)  6  Co.  56  a.  [Vin.  Abr.  Prerogative 
(o  b),  pL  18.    Ante  p.  117, 118], 


V' 


nience. 


(R2).  Post,  9  Co.  24.  10  Co.  4.:  and  4thly,  That 
"When  the  King's  grants  are  upon  a  valuable  con- 
sideration, they  shall  be  construed  favourably 
for  the  patentee,  for  the  honour  of  the  King,  2 
Inst.  446,7.  Ante  p.  104.  n.  (r  2.)  post,  6  Co.  5. 
10  Co.  65.    (Ed.) 

(i  5)  Whether  the  King,  proceeding  by  and 
with  the  advice  of  parliament,  is  in  that  situa- 
tion, in  respect  of  which  he  is  under  the  special 
Erotection  of  the  law,  and  can  be  considered  to 
e  deceived  in  his  grant  ?  2  H.  Bl.  500.  Bac. 
Abr.  Prerogative  f.  2.  V.  602.    (Ed.) 

(e  5)  As  to  villenage  in  general,  and  the 
causes  of  its  extinction  in  this  country,  see  1 
Inst.  i.  402~-434.  and  n.  (m).  ib.    (Ed.  ) 

(l  5)  And  such  grant  to  an  alien  is  void,  Br. 
Patents,  pi.  44.  cit  22  H.  7. 13  per  Keble,  and  see 
Vin.  Abr.  Prerogative,  (o  b.  2).  pi.  2.  So  whore 
the  Ring  gives  lands  to  a  felon,  it  does  not  amount 


to  a  pardon  of  the  felony;  for,  in  these  cases, 
there  ought  to  be  special  words.  Bro.  Patents 
62  cit.  7  £.  4.  30  per  Cur.  and  see  Rol.  Rep. 
466.  So  if  the  King  grants  a  copyhold  for  lite, 
it  does  not  enure  to  a  grant  and  dcstmction  of 
the  copyhold,  2  Roll.  Abr.  196.  Sty.  266—273. 
Sid.  17.  35.  81. 137.  Keb.  720.  Vin.  Abr.  Pre- 
rog.  (g  6).  Com.  Dig.  Grant  (g  11). ;  or  if  be 
lease  for  years,  a  grant  afterwards  to  the  same 
lessee  for  more  years  will  be  void  ;  .for  it  .can* 
not  enure  to  make  a  lease,  and  ta  accept  m  sur- 
render, Lane,  22. ;  and  see  Uania  v<  Wimg^  S 
Le.  243.  24r.  ace.  and  per  Popham,  Ch.  J. 
Power,  J.  and  Brown,  J.  the  rule  is  true,  where 
both  intents  enure  and  work  against  the  King ; 
but  where  one  intent  serves  for  the  benefit  of 
the  King,  it  is  otherwise.  See  further  as  to  this 
rule  of  construction,  Vin.  Abr.  Prerog.-'(«  1). 
Com.  Dig.  Grant,  (g  11).    (Ed.) 

(m  5)  See  ante  p.  115.  n.  (p3). 


58  «.  b.-*53  a.      ths  case  of  jjuton  wdom. 


ttl 


(a)  when  the  King  hath  a  fee-simple  determinable  upon  an  es- 
tate-tail, that  his  grant  over  is  good,  for  the  Kin^  hath  a  fee-sim- 
ple to  grant,  so  that  the  King  is  not  deceived  in  nis  estate  (n5). 

As  to  the  act  of  28  Hen.  8.  he  held  that  the  (b)  saving  did  not  as  to  the  28 
extend  to  Walshe,  for  Wilshe,  (adinitting  the  estate-tail  was  H.  a.  the  p». 
good,  as  hath  been  said),  was  the  donor,  and  then  the  saving  {fni^theesSte. 
cannot  extend  to  him  (o  5).    Also,  the  manor  is  given  by  ex-  tail  to  be  good) 
press  name,  and  therefore  the  saving  as  to  Walshe  is  repugnant ;  ^^^  ^^^  donor, 
and  he  remembered  the  cases  citSl  before  by  Mr.  Attorney,  Mving  w3d 
when  savings' in  acts  of  parliament  shall  be  void:  and  he  said,  the  not  extend  to 
intent  of  the  act  was  to  give  it  the  King  for  two  respects :  one  for  him ;  and  the 
commodity,  the  other  tor  delight,  and  that  would  be  well  per-  ^^edlly 
fivmed,  if  the  King  should  have  it  in  possession,  and  not  wait  name,  expresa- 
for  his  commodity  and  delight  till  the  determination  of  an  estate-  ^y  ^^^  ^^°& 
tail,  which  peradventure  might  continue  for  ever :  but  without  the  saving  i^ 
ipiestion  the  act  of  28  Hen.  8.  cannot  (c)  avail  the  defendant  who  pognant 

Ceads  it;  for  if  the  gift  be  void,  the  act  doth  not  make  it  good ; 
It  for  bis  opmion  he  held,  that,  admitting  the  estate-tail  to  be 
good,  the  saul  act  gave  it  the  King. 

As  to  the  pleading,  he  held  it  was  in  form  gross  and  ignorant, 
but  agreed  it  was  well  enough  in  substance.  He  likewise  agreed 
clearly,  that  the  (d)  office  returned  into  the  Chancery  was  suf- 
ficienL     The  lord  treasurer  briefly  and  effectually  argued  to  the  J^*^*  ^■■* 
time  purpose,  and  said  there  were  two  grounds  in  the  law  upon  rF^^^L' 
which  he  founded  his  opinion :  first,  a  rule  put  by  Mr.  At-  grJntsiloatd 
tomey,  that  the  King  by  his  grant,  ought  to  grant  that  which  pass  only  what 
be  may  lawfully  grant;  and  his  {e)  grant  cannot  make  a  disconti-  ^^il"^^^! 
finance  or  wrong ;  and  the  King  being  tenant  in  tail,  cannot  and  cannot ' 
lawfully  grant  but  during  his  life ;  but,  in  our  case,  he  hath  ^ork  a  discon- 
granted  an  estate-tail,  and  never  intended  to  grant  for  the  term  JJeiiTiseUedln 
of  bis  life.     Secondly,   no  violent  or   strainable  construction  tail,  he  could 
b  to  be  made  of  the  King's  grant,  but  his  grant  shall  be  taken  o?>y  K^.^^^'f 
in  an  usual  and  common  sense,  {Jf)  according  to  his  intent  and    ^  ^^  *  ®* 
meanmg,  and  not  in  his  deceit,  although  the  grant  be  ex  certa    ^^  ^„^^^  ^^ 
teientia  S^  mero  motu  (p5)/  upon  this  ground  he  considered  two  be  construed 
things :  one,  what  was  the  Kings  intent ;  the  other,  if  his  intent  *°  »°  ordinary 
could  take  efiFect,  and  if  the  grant  could  take  any  efiect,  but  by  fng^to  his^n-' 
a  violent  and  strained  construction  against  the  King's  intent:  as  tent,  though 
to  the  first,  he  intended  to  grant  an  estate  of  inheritance,  and  '?  ^TT'**  ***^" 
not  for  term  of  his  life.     2aiy,  he  intended  to  irrant  one  entire  rluJ^^s^^,.  ;„ 

1  /   \  1  -11    '^i       •  11         1  ne  Jving  8  in- 

eMte,  and  {jg)  not  two  several  estates.     Sdly,  he  intended  to  tent  in  this 
'  gnot  an  estate-tail  in  possession,  and  not  part  in  possession  and  case. 
part  in  reversion.    4thly,  the  King  intended  to  grant  such  es-  Styl.i6i.Ante 


hi  Hob.  AI3.  Cr.  El.  619.  Co.  Lit.  18  a.  1  Roll.  R.  153. 170.  Mo.  421.  2  And.  42.  1  Jones,  6. 55. 
I  RoO.  R.ieSO.  (6)lJone8,3d9.  Cr.Car.425.  Mo.  415.  St^l.  161.  (c)  Ante  57  a.  [1  Mo.  C.  P.  Rep. 
4MLj  (0  Ante  42  b.  4  Co.  57  a.  Mo'.  416.  4  Inst.  225.  Kel.  375  a.  Ley  de  Cards  et  lif eries,  fo.  25. 
(OCo.  LiCSSt  b.  Plow.  235  a.  2  And.  156.  Ante  44  b.  [2  T.  R.  560.]  (/)  Oodb.517.  7  Co.  12  b. 
110.415,416.  Noy,  l82.  1  Roll.  R.  167.  Cro.  Argamcnt,  60.  Dav.  75  a.  5  Co.  55  b.  Plow.  246. 
4Br.  15E.4.8a.  Co.  lit  19b.  2lnst.681.  llCo.72a.    (^)  Ante  46  a,  45  b.  Lane,  110. 


(v  5)  Seaasto  p.  124.  a.  (u  4). 
<•  6)  kam  F.  119.  «Mi  0.  (€}.  ib.; 


Ke 


(p  5)  Ante  p.  122.  p.  ill.  and  n.  (c  5).  lb. 
(«  5)  For  ¥mrdriiip,  or  piioMir  teisui,  were 


l^i  THB  CASK  OF  ALTON  WOODS.  Part  I. 

fore,  he  Cjaid,  the  King  was  deceived  in  his  grant,  and  did  not 
•  intend  to  have  such  fractions  and  divisions  of  estates  as  hath  been 
imagined,  and  because  they  cannot  be  without  a  violent  and 
The  words  ix  ^^^^^  construction,  therefore  the  grant,  although  it  be  er  cer-^ 
cerUi  Bcientia  ta  scientia  4*  mero  motu^  was  void  ;  he  agreed  the  words  de  gratia 
are  words  of  specialij  certa  scientia  Sr  mero  moiu  are  words  of  (a)  bounty,  and 
cnSi^^ect,  ^^  great  e£Pect,  if  the  King  be  not  deceived  in  the  intent  and 
bat  caDnot  purpose  of  his  grant;  and  such  words  shall  never  be  offeree  to 
sapfKirttgrajDit  maintain  a  grant  in  deceit  of  the  King.  And  he  took  a  difier- 
^c;  fbr^they  ^^^  between  (6)  matter  in  fact,  and  matter  in  law ;  as  to  mat- 
imply' that  the  ters  in  fact  it  is  true,  these  words  imply  that  the  King  is  not 
King  is  not  misconusant  of  any  matter  of  fact  concerning  his  grant,  but  not  of 
mattersof  fact,  matters  of  law,  as  plainly  appears  by  many  cases  cited  by  Mn 
but  not  of  mat-  Attorney,  that  if  it  appears  to  the  court,  that  (notwithstanding 
ters  of  law.  those  words)  the  King  was  {c)  deceived  in  the  law  in  the  pur- 
pose and  intent  of  his  grant,  his  grant  is  void ;  and  this  agrees 
(a)  Ante  Mb.    ^^jj  ^jjjj  ^  ^^^^  of  the  civil  law  upon  these  words,  de  gratia  spe^ 

(h)  9  Co.  54'b.   cialif  certa  scientia  4*  mero  motu,  qtwd  talis  clausula  turn  vaP  in  his 
(c)  Ante  46  a.  in  quibus priesum*  princip^  esse  ignoranf.     And  therefore  in  our 

case,  the  King  hath  granted  such  an  estate  as  by  law  he  could 
'SeK^t^B^^  not  grant,  for  he  hath  granted  an  estate-tail  in  possession,  where 
f^nBt  shall  he  could  not  by  law  grant  an  estate  in  possession,  but  for  the 
not  be  void,  term  of  his  own  life ;  and  forasmuch  as  the  King  is  deceived  in 
sonable  co»^  the  law,  for  this  cause  (notwithstanding  the  words  ex  certa  scien^ 
•tmction  it  tio^  S^c.)  his  grant  is  void.  And  as  to  the  rule  which  hath  been 
my  take  ef-  taken,  that  the  King's  letters  patent  should  not  be  void,  if  by 
a^^*theKinff  ^^7  reasonable  construction  they  maybe  maintained  to  be  good, 
J^edeceired.      that  is  true,  if  the  King's  intent  and  purpose  in  his  grant  can 

take  effect,  and  when  the  King  is  not  deceived  in  his  grant.  As 
to  the  act  of  28  Hen.  8.,  that  doth  not  make  the  grant  good,  for 
two  reasons :  first,  that  act  was  made  five  years  atler  the  grant, 
and  the  act  is,  that  the  King  extunc  4*  imposter^  (that  is  to  say, 
from  the  time  of  the  making  of  the  act),  shall  have  the  manor  in 
fee ;  so  that  by  the  act,  the  King  had  not  fee  at  the  time  of 
his  grant,  but  five  years  after.  Secondly,  the  grant  was  void  at 
first,  and  therefore  the  act  doth  not  amend  it. 

And  as  to  the  mischief  which  hath  been  supposed,  if  this  grant 

^  should  be  adjudged  void,  he  said,  that  no  case  can  be  adjudged 

A  mischief  is     ^ut  it  is  {d)  miscI)ievous  to  some;  but  he  said,  that  a  mischief  is 

raUier  to  be      rather  to  be  suffered  than  an  inconvenience  (r  5),  and  great  in- 

anlnconv*^""    convenience  would  ensueon  theother  side,  if  thisgrant  (forasmuch 

nience.  as  the  King  is  deceived  in  his  grant)  should  be  adjudged  good  ; 

(</)  Raym.a59.  wherefore  he  concluded,  that  the  judgment  ought  to  be  reversed. 

U Maul. and      Upon  which  the  attorney  ♦moved  that  now  such  judgment 

i.\9!^(H)!]  "*^'  should  be  given  and  entered  for  the  Queen,  as  the  barons  of  the 

[  ^  53  b.  ]  I^xchequer  ought  to  have  adjudged.     Upon  which  the  court 

commanded  judgment  to  be  entered  accordingly,  and  so  it  was 

(s  5).     And  I  asked  Baron  Savill,  who  had  heard  all  the  argu- 


only  dne  in  respect  of  a  descent  to  the  heir,  chief  to  a  public  inconvenience.    See  1  Inst. 

As  to  the  aboIiUon  of  nulitary  tenures  bv  the  152  b.  (6).  i.  19.  (11).    (Ed.) 

12  Cha.  2.  c.  94,  see  the  books  cited,  ante  p.' 115.  (8  5)  See  ace.  6  Co.  55.    1  RoU.  Rep.  32. 

D.  (P3).    (Eo.)  Dtcfcsoa's  cate^  2  Roll.  Rep.  60.  Vin.  Abr.  Pre- 

C^  d)  Thiit  is,  the  la#  prefers  a  private  mis-  rog^  (m.  c,>     It  is  said  the  Kipg  mnj  gt9n\ 
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• 

ments  in  the  Exchequer-chamber,  what  his  opinion  was  in  the 
case ;  and  he  said,  he  conceived,  the  judgment  given  in  the  Ex- 
chequer ought  to  be  reversed.  And  he  agreed  also,  that  the  act  2  And.  157. 
of  £B  Hen.  8.  hath  given  the  estate  of  Walshe  to  the  Kin^,  ad- 
mitting the  estate-tail  to  be  good.  I  likewise  asked  Baron 
Clark,  who  was  ever  against  the  judgment  in  the  Exchequer, 
and  had  argued  very  leamedlv  iii  the  Exchequer,  if  he  retain- 
ed his  opinion ;  ana  he  said,  he  continued  stedfast  in  his  first 
q)inion  for  both  the  points  in  law  (I). 

^)  See  this  case  cited  by  Holtt  C.  J.  in  Skin.  665,  to  prove  a  surrender  of 
▼Md  letters  patent  to  be  a  good  consideration,  sed  quart.  Note  to  former  edUiom, 
^See  o^  (t  5).  infnu] 

witlMiat  any  consideration,  Hob.  tSO. ;  so,  if  the  formed,  or  if  any  prejudice  may  arise  to  tbe 

consideration  l>e  not  a  foUone,  it  is  no  objection,  King,  by  reason  of  ttte  non^performance  thereof^ 

for  Kin^  are  supposed  to  be  bountiful,  Vcrn.  the  letters  patent  are  void;  and  see  Mo. 393. 

S79.    If  the  Kinj^  be  deceived  in  a  consideration  Hob.  iil,  3  Leon.  248.  Plowd.  454.  Skin.  663. 

real  executory,  it  will  avoid  the  grant ;  but  not  Lane,  3.  76.    Dyer,  t52.    See  further  as  to 

ia  a  consideration  personal  executed,  as  for  ser-  the  consideration  of  letters  patent,  Bac.  Abr. 

vice  done,  or  money  paid.    For  this  difference.  Prerogative,  (f  2).  Yin.  Abr.  Prerogative,  (m  c.) 

tee  Preera.  332.  3  Le.  248.  Jenk.  304.  post,  5  Com.  Dig.  Grant, (o  9).  ante  p.  103,4.  n.  (r2).  ; 

Co.  93.  10  Co.  67.    But  in  Berwick* $  eosf , post,  and  as  to  the  construction  of  ttie  King's  grants  in 

5  Co.  94.  It  is  said  to  be  a  maxim,  that  tr  the  general,  5  Crn.  Dig.  2d  edit.  39—61.  1  Inst.  il. 

csQiideralion  vrfaich  is  for  the  benefit  of  the  606.  (a).   Bac.  Abr.  Prerogative,  (p  2).  Conk 

King,  be  It  execatory  or  executed,  or  of  record  Die.  Grant,  (o  4. 12).  Vin.  Abr.  Prerogative^ 

•r  not  of  record,  be  not  troe,  or  not  truly  per-  (g  b.  2),  dec.    Ante  p.  102.  n.  (r  2).    (£■>•> 


£    IS*   3 
CAPEUS  CASE. 

Pasch.  23  Eliz.  in  C.  J5.  Rot.  1160. 

Heas  before  Edmund  Anderson  and  his  Companions,  of  Easter 

Term,  Anno  23  Eliz.     Rot.  1160. 

1581-1593.  ^  ^  ,  T  t.    TT 

v^^p,,^^      Thomas  Gateley  was  summoned  to  answer  to  John  Hant  of  a 

Hunt        plea,    wherefore  be  took    the   cattle  of  him  the    said  John, 

*        ^*  and  detained  them  against  gages  and  pledges,  &c.  (a  )    And 

[Pt.  I.--54'a.l  whereupon  the  said  John,  by  John  Lutwich,  his  attorney,  com^ 

Heref.ss.         plains,  that  the  aforesaid  Thomas,  the  27th  day  of  November, 

Dedantion  in  replevin. 


(a)  a  replevin  is  a  remedy,  which  lies  to  re-  purpose  hQ  pnto  in  pUgiaa  de  fro$equemdOf  or 
fcoirer  damages  for  an  immediate  wrong,  without  pleoges  to  prosecute;  and^  Sdly»  That  if  the 
foro^  in  takmg  and  detaining  cattle  or  goods,  right  be  determined  against  hini,  he  will  return 
whether  by  distress  for  rent,  damage  feasant,  the  distress  again ;  for  which  purpose  he  is  also 
&c.or  otherwise.  Gilb.  Hepl.  58.  Com.  Dig.  bound  to  find  pliyiof  d^  retomoAoiejido.  Besides 
R«pleYtn  (a).  Shannon  v.  Simmon^  1  Sch.  and  these  pledges,  the  sufl&eiency  of  which  isdiscre- 
Lef.  SS7.  BnU.  N,  P.  b.  2.  c.  4.  1  Inst  145  b.  tionary,  and  at  the  peril  of  the  sheriff,  the  stat, 
iiL  336.  (b).  It  may  be  brought  to  recover  ii  Geo.  3.  c.  19.  requires  that  the  officer,  grant- 
goods  which  are  still  detained  by  the  person  ing  a  replevin  in  a  distress  for  rent,  shall  take  a 
who  took  them,  and  this  is  called  replevin  in  bond  with  two  sureties  in  a  sum  of  double  the 
the  detinet,  which  is  now  obsolete ;  the  modem  value  of  the  goods  distrained,  conditioned  to 
action  of  replevin  is  in  the  detinuiiy  which  is  so  prosecute  the  suit  with  effect,  and  without  de- 
called,  because,  as  the  word  imports,  it  is  uiy,  and  for  retam  of  the  ^oods;  and  it  has 
brought  when  the  goods  have  been  delivered  to  been  held  that  the  penalty  of  this  bond  is  not  satis- 
the  party  by  the  sheriff  upon  a  writ  of  replevin,  fied  by  a  prosecution  in  the  county  conrt^  merely, 
or  plaint  levied  before  him,  Bull.  N.  P.  52. ;  in  but  the  plaint,  if  removed  into  a  superior  court 
the  former  action  the  plaintiff  was  entitled  to  by  a  recovdari  facias  lomtelam,  must  be  prosecuted 
recover  as  well  the  value  of  the  goods  as  da-  in  that  court  with  effect,  and  a  return  miade,  if 
mages  for  taking  them,  F.  N.  B.  69  L.  Co.  Ent.  adjudged  there.  GwUlim  v.  Holbrook,  1  Bos. 
610,  611. ;  but  in  the  present  action  in  the  dt-  and  P.  410.  This  bond  is  to  be  assigned  to  the 
tinuU,  he  can  only  recover  damages  for  the  tak-  avowant,  or  person  making  cognizance,  on  re- 
Ing.  Petre  v.  Dttke,  2  Lutw.  1150,  1.  1  Saund.  quest  made  to  the  officer;  and  if  forfeited,  may 
347  b.  (2).  Replevin  lies  for  goods  and  chattels  be  sued  in  the  name  of  the  assignee.  In  case 
only,  1  Inst.  145  b.  iii.  3S6.  and  n.  (a),  ib. ;  the  sheriff  neglect  to  take  abend,  or  if  he  talte 
hence  it  has  been  held,  that  it  cannot  be  main-  insufficient  pledges,  the  party  may  have  an  ac- 
tained  for  things  affixed  to  the  freehold,  Nibbet  tion  against  the  sheriff;  but  the  court  will  not 
▼.  Smith,  4  T.  R.  504.  attach  him.    The  King  v.  Lewis,  2  T.  R.  617, 

At  common  law,  the  proceedings  in  replevin  In  an  action  of  this  kind,  it  seems,  that  the  she* 
commenced  with  suing  out  of  the  Court  of  Chan-  riff  is  liable  to  double  the  value  of  the  goods  dis- 
cery  a  writ  of  replevin  directed  to  the  sheriff  of  trained,  but  no  further.  See  Evans  v.  Bttmder^ 
the  county  where  the  distress  was  taken,  and  8  H.  Bl.  547.  2  Selw.  N.  P.  1103,  1104.  The 
commanding  him  to  deliver  the  distress  to  the  action  of  replevin  may  be  prosecuted  in  the 
owner,  and  afterwards  to  determine  in  the  county  court,  be  the  distress  of  what  value  it 
county  court,  the  matter  in  question  between  may,  2  Inst.  139.;  or  either  party  may  remove 
the  parties ;  but  this  being  a  tedious  method  of  it  to  the  superior  courts  or  King's  Bench  or 
proceeding  ^2  Inst  139.),  the  statute  of  Mari-  Common  Pleas,  by  writ  of  recordari  or  pone^ 
bridge  (52  H.  3.  c.  21)  provides,  that  (without  ibid.  23. ;  and  if  in  the  course  of  proceeding  any 
suing  a  writ  out  of  Chancery)  the  sheriff,  imme-  right  of  freehold  comes  in  question,  the  sheriff 
diately  upon  plaint  made  to  him,  shall  proceed  can  proceed  no  further.  Finch.  L.  317. ;  so  that 
to  replevy  the  goods ;  and  for  the  greater  ease  it  is  usual  to  carry  it  up  in  the  first  instance  to 
of  the  parties,  it  is  further  provided  by  stat.  1  the  courts  of  Westminster  Hall.  Upon  this  ac- 
P.  and  M.  c.  12.,  that  the  sheriff  shall  make  at  tion  brought  and  declaration  delivered,  the  dis- 
least  four  deputies  in  each  county,  for  the  sole  trainer,  who  is  now  the  defendant,  makes  avow- 
purpose  of  making  replevins.  Upon  applica-  ry ;  that  is,  he  avows  taking  the  distress  in  his 
tion  therefore,  either  to  the  sheriff  or  one  of  his  own  right,  or  the  right  of  his  wife,  (2  Saund. 
said  deputies,  security  is  to  be  given,  in  pur-  195.);  and  sets  forth  the  reason  of  it,  as  for  rent 
suance  of  the  statute  of  Westm.  2. 13  Edw.  1.  "arere,  damage  done,  or  other  cause ;  or  eke,  if 
e.  2. ;  1st,  That  the  party  replevying  will  pur-  he  justifies  in  another's  right  as  hU  bailiff  or 
sue  hit  action  agaioBt  the  distrainer,  for  which   aenranfi  ai  in  the  present  caie>  he  is  laid  to 


.54  a.  PUADIK68  IN  CAPEL^S  CASE.  135 

in  the  22d  year  of  tfa^  reign  of  the  kdy  the  pow  Queen  (b),  at 
Howcaple,  in  a  certain  place  (c)  called  Stocking,  took  his  cattle, 
that  b  to  say,  six  oxen  and  six  cows  (d),  of  him  the  said  John 
(e),  and  them  unjustly  detained  against  gages  and  pledges,  un- 
til, &C.     Whereupon  he  saith  that  be  is  the  worse,  a^id  hath 
damage  to  the  value  of  100/.  and  thereof  he  bringeth  suit,  &c. 
And  the  aforesaid  Thomas,  by  Thomas  Willis  nis  attorney.    Cognizance. 
comes  and  defends  the  force  and  injury,  when,  &c.   and  as  bai-  j^^*^^  r"j*  ^ 
liff  of  Anthony  Capel,  Gent,  acknowledgeth  (f)  the  taking  of  thonyCapei, 
the  aforesaid  cattle  in  the  place  aforesaid,  in  which,  &c«  and  uys  the  place 
justly,  &C.  because  he  saith,  that  the  place  in  which  the  taking  ^^^^^^n 
of  the  aforesaid  cattle  is  supposed  to  be  made,  doth  contain,  and  before  the 
at  the  time  of  the  said  supposed  taking  of  the  said  cattle  did  con-  ^^^  when,&c. 
t^n  in  it  300  acres  of  land  (o),  with  the  appurtenances,  in  How-  capS'wir* 
caple  aforesaid;  and  that  long  before  the  aforesaid  time,  in  which,  seised  in  fee  of 
&C.  one  Thomas  Capel,  Esq.  was  seised  of  the  manor  of  How-  ^^  manor  cf 
caple,  with  the  i^purtenances,  in  the  county  aforesaid,  whereof  ^he  said  "^ 

acres  are  parcel. 


;,  that  is,  be  aclinowledges  the  feodant  may  demur,  2  Wils.  354. ;  bnt  theomis- 

taJupc,  iMit  insists  that  snch  taking  was  legal,  sion  will  be  aided  by  the  defendant's  pleading 

as  be  acted  by  the  command  of  one  who  hi^  a  over,oraAer  verdict,Willes476. 1  Sid.  10.  (Ed.) 

ligjkt  to  distrain.  Infra  n.  (p).  As  to  the  decla-  (d)  The  catUe  or  goods  taken  must  be  de- 

ritiaa  in  this  action  in  general,  see  Cora.  Dig.  scribed  with  certainty  ;  as  to  the  degree  of  cer- 

Plead.  3  &.  10.  Bac.  Abr.  Replef  in.  8  Wentw.  tainty  reauisite,  see  Kempattr  v.  NeUoHy  Bac. 

lad.  ecsiz.  Boote  237.  Selw.  N.  P.  Replevin  Abr.  Replevin  H.  cited  in  Bern  v.  Mattaire,  Ca. 

▼u.  1  Sannd.  347.  (t).  S  Sannd.  74b. 320.' (1);  Temp.  Hardw.  121.  2  Stra.  1015.  2  Sannd.  74 

aoad  as  to  tfaejndgment,  see  post  61  a.  n.  1  Inst.  b.  Com.  Dig.  Pleader  (3  k.  10.)  Selw.  N.  P. 

iiL3S7.(c}.    (£d.)  Tit  Replev.  vii.    (Ed.) 

(b)  In  a  declaration  !n  replevin  the  precise  (b)  That  the  property  must  be  correctly 
day  la  not  material,  2  Chit.  Plead.  397.  (d) ;  stated,  and  several  persons  having  distinct  in- 
and  tbe  plaintiff  may,  in  the  same  declaration,  terests  cannot  join  in  replevin,  Com.  Dig. 
cottit  for  several  takings,  part  at  one  day  and  Pleader  (3  k.  10.)  1  Chit.  Plead.  55.  ii.  398.  (h). 
ftece,  and  part  at  another  day  and  place,  ib.  1  Inst  145  b.  iii.  338.  (d).    (Ed.) 

F.  N.  B.  66.    (Cd.)  (f)  a  cognizance  is,  as  already  observed,  a 

(c)  In  replevin  the  venne  is  local,  and  the  justification  of  the  taking  in  right  of  another, 

place  in  which  the  distress  was  teken,  techni-  and  the  words  "  as  bailin,  Sec,*  are  material, 

cally  termed  the  Ueu$  in  auo,  as  well  as  the  vill  and  if  one  avow  and  the  other  make  cognizance 

or  parish.  Is  material  ana  traversable,  beeanse  without  saying  as  bailiff  of  the  other,  and  entire 

the  right  of  caption  may  torn  on  the  place,  and  damages  be  given,  it  seems  it  will  be  error, 

the  limhold  may  come  in  question,  2  H.  6. 14  a.  Yelv.  108.  Com.  Dig.  Pleader  (2  k.  14.) ;  but 

Hob.  16.  Willes  475.  2  Wils.  354.  8  Wentw.  142.  it  is  sufficient  for  tlie  defendant  to  say  generally 

144.  1  Sannd.  347.  (l) ;  bnt  the  plaintiff  is  not  <*asbaiIiffof  J.  S.'*  without  showing  his  authority, 

bo«iid  ftbongh  it  is  more  usual)  to  insert  the  1  Sannd.  347.  (4) ;  and  if  he  **  well  avows**  in- 

place  wnere  the  distress  was  first  taken,  it  be-  stead  of  "  well  acknowledges/  it  will  be  sus- 

tug  sufficient  to  name  that  place  in  which  he  tained,  though  not  technically  correct,  Cro. 

finda  the  defendant  in  possession  of  the  distress,  Jac.  373.  In  replevin  the  acting  as  bailiff  may 

t  Bos.  and  P.  481.  2  Wils.  354.   Com.  Dig.  be  traversed,  for  whatever  cause  the  distress 

Pteader  (3  K.  13.)  1  Sannd.  347.  (1);  for  tbe  was  taken,  J  Saund.  347.  c.  (4).  The  11  Geo. 

faiw  considers  the  distress  as  wrongfully  taken  2.  c.  19.,  which  gives  a  general  avowry  or  cog- 

hi  crery  place  in  which  the  defendant  may  have  nizance  in  c-ase  of  distresses  for  rent,  does  not 

it  tn  his  custody.  Waltom  v.  Kersopy  2  Wils.  354 ;  extend  to  a  rent  charge.    Bulpit  v.  Clarke,  1  N. 

and  see  F.  N.  B.  69  I.  Doct  Pla.  315.  Bro.  R.  56.    As  to  the  avowry  under  this  statute, 

BepL  p.  63.  2  Selw.  N.  P.  Repl.  vii.  It  is  not,  see  Richard  Godfrey's  case,  post,  11  Co.  42.  and 

however,  sufficient  to  state,  that  the  caption  was  the  notes,  ib.  2  Saund.  284.  c.  (3).  Gilb.  Rep. 

andeinaparishor  town,  but  it  must  be  added,  175—185.;  as  to  an  avowry  in  general,  see  1 

as  b  done  here,  that  the  cattle,  &c.  were  taken  Saund.  347.  Com.  Dig.  Pleader  (3  K.  13, 14, 15. 

'^  in  a  certain  place,  there  called,  ftc."  Cro.  El.  17,  &c.}  Selw.  N.  P.  Replev.  viii.  2.    (£d.) 

896.  Hob.  16.  Mo.  678.  1  Brounl.  186.  1  Sid.  (g)  It  seems  that  it  is  not  necessary  to  say 

%  10.  20.  Carth.  186.  Willes  475.  2  Wils.  354.  that  the  place  contains  a  certain  number  of 

8  Wentw.  142. 144. ;  and  if  the  defendant  plead  acres ;  but  where  the  defendant  is  only  seised 

M  tafkt,  and  the  plaintiff  cannot  prove  a  cap-  of  part  of  the  field,  &c.  mentioned  in  the  decla- 

Wi  or  that  the  defendant  had  the  cattle,  &c.  ration,  the  statement  of  seisin  in  the  avowry, 

yjhfc  place  stated  in  hia  declaration,  he  will  be  should  be  qualified  accordingly,  see  2  Lutw. 

""Mmdyl  Stra.  50r.8.  2  Mod.  199.  1  Saund.  1231,  2.  1  Ld.  Raym.  332.  3.  1  Saund.  3i7  d. 

^«  (l}>  ttd  if  the  plikce  be  omitted^  the  de*  (5).  2  Chit.  Plead.  546.  (c).    (Ed.) 


^^  nMAvaGs  IN  cApn/ft.  cace^  Part  L 

the  aforesaid  300  acm  of  land,  with  theappnrtmances,  in  wbich^ 
&4r.  are,  and  at  the  albreaoid  dme  in  wbicfa,  &c.  as  also  from  time 
whereof  the  memory  of  man  ia  not  to  the  contrary,  were  parcel, 
in  bis  demesne  as  of  fi» ;  and  so  being  thereof  seised,  after 
the  4th  day  of  February,  in  the  27th  yearof  the  reign  of  the 
lord  Henry,    late  King  of  England  the  8tfa,  and  before  the 
time  in  which,  ftc^  of  die  said  manor,  with  the  appurtenances, 
T.  C.  mmde  a    whereof  Scc^  amongst  <}dier  things,  oiBeaBed  (h)  John  Warm- 
Af^n/hL.  combe,  Richard  Walwein,  Alexander  Whitdngton,  Thomas 
Mif  in  t«l, re-  ' Walwdn,  John  Lloyd,  aod  Henry  Jones;  to  have  and  to  bold 
flminder  ti»        the  said  manor,  with  the  appurtenances^  whereof  Su:.  (amongst 
^^^^^  other  things)  to  the  said  •John  Warmcombe,  Richard  Walwein, 
the  aidoMte      AIea:ander  Whittington,  Thomas  Walwein,  Jdin  Lloyd,  and 
fr^'^^'Mier  to     Henry  Jones,  their  heirs  and  assigns  for  e^er ;  to  the  use  of  the 
^  owa  nght    aforesaid  Thomas  Capd,  and  the lieirs  male  of  his  body  lawfnlly 
C  ^  54  b«  1  begotten ;  and  for  de&nlt  of  soch  issoe,  to  the  nse  of  Edward 
Capel,  and  the  heirs  male  of  the  body  of  the  said  Edward  law- 
folly  begotten :  and  for  de£mlt  of  such  issue,  to  the  use  of  Rich- 
ard Capel,  and  the  heirs  male  of  the  body  of  the  said  Richard, 
lawfoUy  b^octen ;  and  for  de£ftult  of  sock  issue^  to  the  use  of 
William  Capel,  and  the  heirs  male  of  the  body  of  the  said  Wil- 
liam, lawfully  b^otten ;  and  for  defoolt  of  such  issue  to  the  use 
of  Giles  Capel,  for  the  term  of  the  life  of  the  said  Giles,  and 
after  the  decease  of  the  said  Giles,  to  the  use  of  the  right  heirs 
of  the  said  Thomas  Capel  for  erer :  by  virtue  of  which  feoff- 
*t7H.8.  e.  10.  ment,  and  by  force  of  a  certain  act  *  of  parliament  of  the  afore- 
said late  King^  holden  at  Westminster^  made  in  the  27th  year 
,    aboTesaid,  for  transferring  uses  into  possession,  the  aforesaid 
Thomas  Capel,  was  seised  of  the  manor  aforesaid,  with  the  ap- 
purtenances, whereof,  &c  (amongst  other  things)  in  his  de- 
mesne as  of  fee-tail  (i),  that  b  to  say,  to  him  and  the  heirs  male 
of  his  body  lawfully  b^otten ;  and  for  defoalt  of  such  issue,  the 
remainder  thereof  to  the  aforesaid  Edward  Capel,  and  the  heirs 
male  of  bis  body  lawfully  begotten  ;  and  for  de&ult  of  such  issue, 
the  remainder  thereof  in  form  aforesaid  expectant.     And  the 
aforesaid  Thomas  Capel  of  the  manor  aforesaid,  with  the  appur- 
tenances, whereof,  &c.  (amongst  other  things),  in  form  aforesaid 
being  seised,  before  the  aforesaid  time  in  which,  &c.  at  How- 
T.  <:.  died         caple  aforesaid,  died,  of  such  his  estate  thereof  seised ;  afler 
««ri^d,  2ind  the  whose  death,  the  manor  aforesaid,   with    the    appurtenances^ 
Mi!mdt  ?r         (aniongst  other  things),  descended  to  one  William  Capel,  as  son 
Wm.  CatftlM    ^^^  licir  of  the  body  of  the  aforesaid  Tliomas  Capel,  lawfolly 
Mrn  and  heir  of  begotten  (k),  by  which  the  said  William  Capel  the  son,  before 
^'  the  aforesaid  time,  in  which,  &c.  into  the  manor  aforesaid,  with 

the  appurtenances,  whereof,  &c.  entered,  and  was  thereof  seised 

« 

(Uf  That  tbU  is  the  nstial  and  proper  foirn  of  seisin  on  the  feoffbient,  1  Inst  SOS  b.  iii.  40S« 

pleading  a  fcoiTmeot,  withont  saying  that  it  waa  1  Samid.  328  b.  t  Saand.  305  a.  (IS).    As  to 

by  deed,  9  Haiind.  9.  (l.'i;.  ante  p. 352.  n.  (v  1 );  and  feoffments  in  general,  see  2  Bl.  Com.  SlO — 316. 

no  profert  tl^^reof  needs  be  made  ;  and  the  sta-  l  Inst.  9  a.  b.  S6  a.  49  a.  ii.  322, 3  and  a.  (a)  ib. 

tnte  of  frands,  $9  Car.  2.  c.  3.,  ^bich  requires  354.  (b  1).    (Ed.) 

that  livery  should  be  accomi^nied  by  some  instm-        (i)  As  to  pleading  a  seisin  in  tail,  ante  p.  70. 

ment  in  writing,  hss  not  altered  the  form  of  n.  (n).    (Ed.) 

£  leading,  3  %M*  1^»  t  8annd.  9  a.  (i) ;  nor       (k)  As  to  pleading  a  descent  in  tail,  see  anta 

It  n('<!ettf||Hta|rsding  to  state  a  lif ery  of  p.  78.  n.  (f  l).    (Ed.) 


54  a.  b. — 55  a.  fleadinas  in  cafbl's  casjC.  13? 

in  his  demesne  as  of  fee-tail,  that  is  to  say,  to  him  and  the  hetn  ^^  entered 
male  of  his  body  lawfully  begotten,  and  for  default  of  such  issuer  rnfeetaU^r!^- 
the  remainder  tliereof  to  the  aforesaid  Edward  and  the  heirs  maindertoEdk 
male  of  his  body  lawfully  begotten,  in  form  aforesaid  expectant.  ^^"^^  "*  *"'• 
And  the  said  Edward,  of  that  remainder  as  of  fee- tail  and  right 
being  seised  (l),  before  the  time  in  which,  &c.  at  Howcaple  Edwmrd  died 
aforesaid,  died  of  such  his  estate  seised,  after  whose  death  the  »ei»ed,and  Ae 
remainder  thereof  descended  to  one  Richard  Capel,  as  son  and  scendedto 
heir  of  the  body  of  the  aforesaid  Edward,  lawfully  begotten:  by  Richard,  m 
which  the  said  Richard  Capel,  the  son,  was  seised  of  the  afore-  JJ'k  "^''.®"  ^ 
said  remainder  of  the  manor  aforesaid,  with  the  appurtenances,  wbo»  by  deed, 
whereof  &c.  (amongst  other  things)  as  of  fee-tail,  that  is  to  say,  ^d  Nov.,  i8f 
to  him,  and  the  heirs  male  of  his  body  lawfully  begotten ;  and  ^^nSStJ^ 
the  said  Richard  Capel  the  son,  being  thereof  so  seised,  and  the  50/.  a-year 
said  ♦  William  Capel  the  son,  of  the  said  manor,  with  the  appur-  oat  of  the  ma- 
tenances,  whereof.  Sec.  (amongst  other  things),  in  form  afore-  Anthony^ in 
said  beii^  seised,  the  said  Richard  Capel  the  son,  before  the  fee; 
time  in  which,  &c.  that  is  to  say,  the  22d  day  of  November,  in  [  *  55  a.  ] . 
the  18th  year  of  the  reign  of  the  said  lady  the  now  Queen,  at 
Howcaple  aforesaid,  by  his  writing,  which  the  said  Thomas 
Gateley,  with  the  seal  of  the  said  Richard  Capel  sealed,  brings 
here  into  court,  whose  date  is  the  same  day  and  year,  granted 
to  the  aforesaid  Anthony  Capel,  by  the  name  of  Anthony  Ca- 
pel his  son,  one  annuity  (m)  or  yearly  rent  of  50/.  to  be  going 
oat  of  the  manor  aforesaid,  witn  the  appurtenances,  whereof 
&G.  (amongst  other  things)  (n);  to  have,  hold,  and  enjoy  the 
aforesaid  annuity,  or  yearly  rent  of  50/.  to  the  aforesaid  Antho- 
ny C^)el,  his  heirs  and  assigns  for  ever,  at  two  terms  of  the  year,, 
that  is  to  say,  at  the  feast  of  St.  Michael  the  Archangel,  and  the  payable  at 
Annnnciation  of  the  blessed  Mary  the  Virgin,  by  equal  portions  Michaehnas  Sc 
to  be  paid;  and  if  it  should  happen  the  aforesaid  annuity,  or  I^dy-Day; 
yearly  rent  of  50/.  to  be  behind  not  paid,  in  part,  or  in  all,  af-  ^*  J*  claiwe 
ter  any  of  the  feasts  aforesaid,  in  manner  and  form  as  before  is  ^    ^  '^^* 
said  it  ought  to  be  paid,  by  the  space  of  20  days,  that  then,  and 
from  thenceforth,  and  in  ail  times,  as  often  as  it  should  happen, 
the  aforesaid  annuity,  or  yearly  rent  so  to  be  unpaid,  that  then 
it  should  be  lawful  to  the  aforesaid  Anthony  Ctmel,  his  heirs 
and  assigns,  and  every  of  them,  into  the  manor  aforesaid,  with 
the  appurtenances,  whereof  &c.  (amongst  other  things)  and  into 


(l)  As  to  pleading  seisin  of  a  remainder,  ante  Inst  144  b.  145  a.  i.  450. ;  for  if  he  bHng  an  as- 

p.  81.  (r  l).    (Ed.)  size  for  it,  or  avow  the  taking  in  a  court  of  re- 

(h)  An  annuity  in  strictness,  is  a  yearly  pay-  cord,  he  shall  never  afterwanls  have  a  writ  of 

■est  of  a  certain  sum  of  money,  granted  to  annnity,  it  amounting  to  an  election  to  make  it 

another  in  fee,  in  tail,  for  life,  or  years,  charg-  real,  1  Inst.  145  a.  i.  450.  Danv.  Abr.  486 ;  see 

iag  only  the  person  of  the  grantor,  and  his  heirs,  further  as  to  annuity  in  general,  1  Inst.  i.  449 — 

if  Huned  In  the  grant,  1  Inst.  144  b.  (2.)  463.,  and  the  notes,  ib.  Bac.  Abr.  Annuity  ;  as 

1449.  aad  n.  (10)  ib.  1  Roll.  Abr.  226.  2  Prest.  to  life  annuities,  see  sUto.  17  Geo.  3.  c.  26.  53 

Cost.  469. ;  but  if  it  issue  out  of  land  (as  it  does  G.  3.  c.  141.  Bac.  Abr.  Annuity  (d).  2  Evan, 

here,  and  Is  now  most  nsual),  the  grantee  may  Stat.  843—858.    (Ed.) 
cither  bring  a  writ  of  annnity,  and  make  it  per. 

•oaal,  or  an  assise^  or  distrain,  so  as  to  make  it       (v)  That  a  cognizance,  or  avowry,  for  a  rent 

real,  ib. ;  and  if  the  grantee  take  a  distress,  yet  charge,  needs  not  enumerate  all  the  lands  out 

he  may  afterwards  have  a  writ  of  annuity,  and  of  which  the  rent  was  granted,  Honu  v.  JLfirni, 

discbar^  the  land,  if  he  do  not  avow  the  tak-  i  Ld.  Raym.  644. ;  and  see  post,  1  Co.  141  b.  5 

lag,  which  b  In  nature  of  an  action ;  but  he  can-  Co.  69.  6  Co.  39.  Yin.  Abr.  Inter  alia,  (a)  pi. 

■ec  diftndn  and  have  a  writ  of  annuity  also,  l  9.    (Eo.) 
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aii  J  l^art  dr  parcel  tbereoi^  to  Atef  add  diftitdiif  m^ 
■o  there  taken^  and  had^  to  driye^  carry  away^  impoand,  and 
with  him  to  retain^  until  the  said  Anthony  Capd,  or  his  assigns, 
as  well  of  the  aforesaid  annuity,  or  yearly  rent,  so  being  behind 
unpaid,  as  of  the  arrearages  thereof  if  any  were,  should  be  sa- 
tisfied and  paid,  as  by  the  said  writing,  (amongst  other  things), 
more  fiilly  appeareth.  And  the  aforesaid  William. Capel  the  son, 
of  the  manor  aforesaid,  with  the  appurtenances,  whereof  &c.  in 
.W.  C.ioth  form  aforesaid  being  seised,^  afterwM*ds,  and  before  the  said  time 
Not.,  19  Elis.   in  which,  &c.  that  is  to  say,  the  10th  day  of  November  in  the 

SftooUMie.    ^9*  y®*'  ^^  *®  ^^W  ®^™^  ""^  ^y  ^^®  ^^^  Queen,  at  How- 

caple  aforesaid,  died  without  heir  male  of  his  body  issuing;  and 
tSLdiie  for  because  25L  of  the  aforesaid. yesirly  rent  of  501.  after  the  death 
mt  to  A,  c.     ^  ^^  g^  J  WiUiam  Capel  the  sot,  at  the  feast  of  Sc.  Michael 

the  Archangd,  in  the  20th  year  of  the  reign  of  the  said  lady  the 

now  Queen,  by  the  space  of  20  days  after  the  same  feast,  to  the 

-  aforesaid  Anthony  Capdl,  at  the  aforesaid  time  in  which,  8tc, 

andnialies        were  behind  unpaid,  the  said  Thomas  Gateley,  as  bailiff  of  the 

^P^y^y    said  Anthony,  tor  the  said  26L  of  the  aforesaid  yearly  rent  in 

A.  c.  M  a  dig.  form  aforesaid  being  behind,  doth  well  avow  the  taking  of  the 

tress  Ibrsach    cattle  aforesaid,  in  uie  place  in  which,  &c»  and  justly,  &c  as  in 

'^^  parcel  of  the  manor  aforesaid,  *  with  the  appurtenances,  where- 

[  *  55  b.  J  0^  fiQ^  to  the  distress  of  the  said  Anthony  aforesaid,  charged 

and  bound,  &c.  with  this,  that  the  said  Thomas  Gateley  will 

Avers  the  life    aver,  that  the  aforesaid  Richard  Capel  at  the  time  of  the  taking 

of  R.  C.  Uie      aforesaid  was,  and  as  yet  is  living,  and  in  fiiU  life,  that  is  to  say, 

nuu^tidL       ^  Howcaple  aforesaid,  &c  (o).     And  the  aforesaid  John  Hunt 

Plea  in  Irar.      saith,  that  the  aforesaid  Thomas  Gateley,  for  the  cause  before 

Plaintiff  adp      alleged,  the  taking  of  the  cattle  aforesaid,  in  the  aforesaid  place, 

ImseUeJin^  in  whidh,  &c.  as  bailiff  of  the  said  Anthony  Capel,  to  be  just 

fee  of  the  said   ought  not  to  avow,  because  he  saith,  that  well  and  true  it  is, 

manor,  and       that  the  aforesaid  Thomas  Capel,  Esq.  was  seised  of  the  afore* 

ment  tosn^     said  manor  of  Howcaple^  with  the  appurtenances,  whereof,  &c. 

uses,  in  his  demesne  as  of  foe;  and  being  so  thereof  seised,  aft^r  the 

aforesaid  4th  day  of  February,  in  the  27th  year  of  the  reign  of 
the  said  late  King  Henry  the  8th  aforesaid,  and  before  the  afore- 
said time  in  which,  &c  of  the  said  manor,  with  the  appurte- 
nances, whereof,  &c.  enfeoffed  the  aforesaid  John  Warmcombe^ 
Richard  Walwein,  Alexander  Whittington,  Thomas  Walwein, 
John  Lloyd,  and  Henry  Jones;  to  have  and  to  hold  the  said 
manor,  with  the  appurtenances,  (amongst  other  things)  to  the 
said  John  Warmcombe,  Richard  Walwein,  Alexan^r  Whit- 
tington, Thomas  Walwein,  John  Lloyd,  and  Henry  Jones,  and 
their  heirs  and  assigns  for  ever,  to  the  use  of  the  aforesaid  Tho- 
mas Capel,  and  the  heirs  male  of  the  body  of  the  said  Thomas 
lawfully  begott^")  and  for  de&ult  of  such  issue,  to  the  use  of 
the  aforesaid  Edward  Capel,  and  the  heirs  male  of  the  body  of 
the  said  Edward  lawfully  begotten ;  and  for  default  of  such  is- 
sue, to  the  use  of  the  aforesaid  Richard  Capel,  and  the  heirs 
male  of  the  body  of  the  said  Richard  lawfully  begotten ;  and 

(o)  It  is  not  necessary  to  a?er  Uie  life  of  te-  ration,  needs  not  be  averred,  see  l  last.  SOS  a. 
nant  in  t^  ante  ti.  SS.  n.  (t  1);  and  an  aYOwry,  iii.  434.  Plowd.  145. 163.  1  Sannd.  547.  t  Chit, 
or  cooflMjj^bdDg  ia  the  natora  of  a  decla-    Plead.  539.    (£i>:) 


55  a.  b.— 56  a.        puapikos  in  capbl'«  case.  13Q 

far  defiiuk  6S  mkA  is^e,  to  th^  ttee  of  the  aforesi^d  WilUten 

Capelf  and  the  heirs  male  of  the  body  of  the  said  William  lawy 

fiillj  braotten ;  and  for  default  of  sach  ifesue,  to  the  use  of  Gilte 

Capdy  tor  the  term  of  the  life  of  the  said  Giles ;  and  after  the 

decease  of  the  said  Giles^  to  the  use  of  the  right  heirs  of  the  said 

Thmnas  G^>el  for  ever.     Bv  Tirtue  of  which  feoffment,  and  by 

force  of  the  statute  aforesaid^  the  aforesaid  Thomas  Capel  was 

seised  of  the  manor  aforesaid,  with  the  appartenances,  whereoi^ 

&C  (amon^pt  other  things)  in  his  demesne  as  of  fee-tail,  that  is 

to  say,  to  him  and  the  heirs  male  of  his  body  lawfully  b^otten ; 

and  fat  default  of  such  issuer  the  remainder  thereof  to  the  afor^ 

said  Edward  Capel,  and  the  heirs  male  of  his  body  lawfully  be* 

flotten ;  and  for  de&ult  of  such  issue,  the  remainder  thereof  in 

farm  lUbresaid  expectant ;  and  that  the  aforesaid  Thmnas  Ca^ 

pd,  of  the  manor  aforesaid,  with  the  appurtenances,  whereof 

fcc.  in  form  aforesaid  being  seised^  before  the  afimsaid  time  in 

which,  &c.  died  of  such  his  estate  thereof  seisea ;  after  whose  that  T.c. 

death  the  manor  aforesaid,  with  the  appurtenances,  whereof  &c.  died^and  thr 

(amongst  other  thmgs),  descended  to  the  aforesaid  William  Ca*  ^""ed  u>hU 

pd,  as  son  and  heir  of  the  body  of  the  aforesaid  Thomas  Ca*  son  William^ 

pel   lawfully  begotten;    by  which    the    said   William   Capd 

the  son,  amrwards,  and  before  the  said  time   in  which,  &a 

into  the  manor  aforesaid,  with  the  appurtenances,  whereof  &c» 

*(amoogst  other  things)  entered^  and  was  thereof  seised  in  his  de*  [  *  56  a.  ] 

mesne  as  of  fee-tail,  that  is  to  say,  to  him  and  his  heirs  male  of 

his  body  lawfiilly  b^otten;  and  that  the  aforesaid  William 

Capel,  the  son,  of  tne  said  manor,  with  the  appurtenances, 

whereof  &c.  (among  other  things),   in  form  aforesaid  beinff 

seised,  the-  said  Richard  Capd,  son  of  the  aforesaid  Edward  ^^  the  grant 

Capd,  the  2^  day  of  November,  in  the  18th  year  of  the  reign  of  annuity  by 

of  the  said  lady  the  now  Queen,  at  Howcaple,  aforesaid,  by  his  ^<^>>*>^ 

sforesaid  writing,  granted  to  the   aforesaid  Anthony  Ciq)el, 

the  aforesaid  annuity,  or  yearly  rent  of  501.  to  be  ffoing  out  of 

the  manor  aforesaid,  with   the  appurtenances,  whereof    &c« 

ss  the  aforesaid  Thomas  Gateley  hath  aboye  alleg^.    But  Bat  William 

the;  said  John  Hunt  forther  saith,  that  the  aforesaid  Wil-  levied  a  fine  in 

lian  C^el,  o(  the  manor  aforesaid,  with  the  appurtenances,  ^|^^^ii2« 

whereof  &c.  in  form  aforesaid  being  seised,  that  a  fine(p)  was  to  the  plaintiff 

lened  in  the  court  of  the  said  lady  the  now  Queen,  here,  at  in  fee. 

Westmmster  aforesaid,  from  the  day  of  St.  Martin  (q)  in  fifteen 

day%  in  the  nineteenth  year  of  her  reign,  before  James  Dyer, 

Ridtsrd  Harper,  Kc^r  Manwood,  and  Robert  Mounson  (r), 

then  justices  of  the  said  lady  the  Qu^en  of  the  bench  here ;  and 

sfterwaids  on  the  8lh  day  of  St.  Hilary,  in  the  nineteenth  year 

of  the  reign  of  the  said  lady  the  now  Queen,  aforesaid,  there 

granted  and  recorded  before  the  same  justices^  and  other  the 


(p)  Af  to  a  fine  in  iceneral,  see  the  refer-  (q)  That  the  term  mnst  be  shown,  and  in  what 

cnccs  in  n.  (i).  ante  p.  70.;  that  a  conveyance  conrt  the  fine  was  ieriedy  ante  p.  (i).  n.  70. 

to  Make  a  tenant  to  the  prsecipe  may  be  by  fine,  S  Saond.  175.  (t). ;  and  that  it  is  a  fine  of  the 

fcoffbeot,  lease  and  release,  bargain  and  sale,  or  term  in  which  tlie  writ  of  coYenant  wrtm  return- 

muf  spscies  of  asenrance,  proper  to  pass  the  im.  alile,  ib.    (Ed.) 

Mdisu freehold,  1  Prsst  Coov. 34.  ^Ed.)  (k)  Seesolep.  70.  a.  (i).   (En.) 
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6AiA  lady  the  now  Queen's  fiutbful  people  then  there  pres^f^ 

•between  Richard  Wooton  and  Richard  Shrawley,  plaintiffs,  and 

The  fine.  f}^^  aforesaid  William  Capel  deforceant  of  the  manor  aforesai<f, 

with  the  appurtenances,  whereof,  &c.  (amongst  other  things)  by 
the  names  of  the  manors  of  Capel,  otherwise  Hugh  Capel, 
Showle,  and  Okeridge,  with  the  appurtenances,  and  £0  mes- 
suages, 10  tofts,  20  cottages,  two  mills,  three  dove-houses,  800 
acres  of  land,  260  acres  of  meadow,  1700  acres  of  pasture^  SCO 
acres  of  wood,  1000  acres  of  furze  and  heath,  and  five  pounds 
rent,  with  the  appurtenances  in  Capel,  otherwise  Hugh  Capel^ 
-Showle,  Okeridge,  Yarkel,  and  Ledbury,  as  also  m  the  ad«* 
vowson  of  the  church  of  Capel,  otherwise  Hugh  Capel,  whereof 
a  plea  of  covenant  was  summoned  between  them  in  the  said 
court,  that  is  to  say,  that  the  aforesaid  ^William  acknowledged 
the  aforesaid  manors,  tenements^  and  rent  with  the  appurte- 
nances, and  the  advowson  of  the  church  aforesaid,  to  be  the  right 
of  the  said  Richard,  as  those  which  the  said  Richard  and  J^n 
had  of  the  gift  of  the  aforesaid  WiHiam,  and  those  he  remised 
and  quit^claimed,  from  him  and  his  heirs,  to  the  aforesaid  Rich-' 
ard  and  John,  and  the  heirs  of  the  aforesaid  Richard  for  ever^ 
Oenenl  wtr-  And  further,  the  said  William  granted  for  him  and  his  heirs^ 
'*"^y*  that  they  would  warrant  to  the  aforesaid  Richard  and  John, 

and  to  the  heirs  of  the  said  Richard,  the  aforesaid  manors,  tene^ 
ments,  and  rent,  with  the  appurtenances,  and  the  advowson  afore- 
said, against  all  men  for  ever :  and  for  that  recognition,  remise^ 
quit-claim,  warranty,  fine,  and  concord,  the  said  Richard  and 
John  gave  to  the  aforesaid  William  7002.  sterling ;  which  fine, 
Uses  of  the  ^  form  aforesaid  levied,  wim  levied  and  had  to  the  use  of  the 
fine.  said  John  Hunt  and  his  heirs  (s) ;  by  virtue  of  which  fine  (t), 

and  by  force  of  the  statute  aforesaid,  the  said  John  was  seised 

[  *  56  b.  ]  of  the  *manor  aforesaid,  with  the  appurtenances,  whereof,  &c. 

in  his  demesne  as  of  fee ;  and  the  said  John  Hunt  so  thereof 

being  seised,  Thomas  Spenceley  and  Baldwin  Castleton,  before 

the  aforesaid  time  of  the  taking,  &c.  that  is  to  say,  the  4th  day 

of  January,  in  the  nineteenth  year  of  the  reign  of  the  said  lady 

the  now  Queen  abovesaid,  suai  forth  out  of  me  Court  of  Clym- 

cery  of  the  said  lady  the  now  Queen,  at  Westminster,  in  the 

county  of  Middlesex,  then  being,  a  certain  writ  of  the  said  lady 

A  recovery       the  Queen  of  entry  upon  disseisin  in  the  post(u),  against  him  the 

thereon.  ^^  John  Hunt,  of  the  manor  aforesaid,  with  the  appurtenances, 

whereof,  &c.  (amongst  other  things)  by  the  names  of  the  manor 
of  Capel,  otherwise  Hugh  Capel,  otherwise  How  Capel,  with 
the  appurtenances,  and  20  messuages^  10  tofb,  one  mill,  two 
dove-houses,  500  acres  of  land,  200  acres  of  meadow,  600  acres 


(s)  Where  a  fine  is  levied  merely  to  make  the  ing  a  fine  with  proclamations,  and  in  ^neraf 

conusee  tenant  to  the  praecipe,  as  in  this  case,  it  when  sach  proclamations  are  necessary,  ibid, 

seems  unnecessary  to  state  it  to  have  been  with  8  Sannd.  176. 34.  Post,  3  Co.  86  b.  Plowd.  $66*. 

prochiniations.  1  Saund.  258.  (8).  Post,  BredoH*M  9  East.  17.  2  Marsh.  170.  6  Taunt  485. 1  Inst. 

ea»e, lCo.70a.  b.  2 Lntw. 966,7.  Butwhereafine  ii.  613.  (b).  ill.  19.  (l).    (£o.) 

is  pleaded  as  a  bar  to  the  issue  in  tail,  by  virtue  /„n  *.  .     ...    .♦.♦««««♦   .^^  .«*^ 

of  the  statutes  4  H.  7.  c.  24.  32  H.  8. 1 36,  it  .,  (^>  ,i*  V*  ^^»  sUtement,  see  ante  p.  7a  n. 

must  be  shown  that  the  fine  was  levied  with  pro-  ^^*    ^'^'^ 

clamations,  otherwise  it  will  be  taken  not  to  be  (u)  As  to  pleading  a  common  recovery,  see 

to.  1  9«nnd.  f  58.  (8).    See  further  at  to  plead,  ante,  p.  18.  d»  (c  i)^   (Ed.) 
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oT  pasture,  100  acres  of  wood,  700  acres  of  furze  and  heath,  and 
4/.  rent,  with  the  appurtenances,  in  Capel,   otherwise  Hugh    . 
Capel,  otherwise  How  Capel,  Brocherton,  and  Sollershop,  as 
also  of  the  advowson  of  the  church  of  Capel,  otherwise  Hugh 
Capel,  otherwise  How  Capel,  to  the  then  sheriff  of  the  aforesaid 
coun^  of  Hereford,  directed ;  by  which  writ  the  said  lady  the 
BOW  Queen,  to  the  said  then  sheriff  commanded,  that  the  said 
sheriff  should  command  the  said  John  Hunt,  that  justly  and 
withcmt  delay,   he   should   render  to  the  aforesaid   Tliomas 
Spenceley  and  Baldwin,  the  manor,  tenements,  and  rent  afore* 
«ud,  with  the  appurtenances,  and  the  advowson  aforesaid,  which 
the  said  Thomas  and  Baldwin  then  claimed  to  be  their  right 
and  inheritance,  and  into  which  the  said  John  then  had  not 
entry,  but  after  the  disseisin,  which  Hugh  Hunt  thereof  unjustly 
and  without  judgment  did  to  the  aforesaid  Thomas  Spenceley 
and  Baldwin,  within  thirty  years  then  last  past,  as  they  said; 
and  whereof  they  complained  that  he  the  said  John  Hunt  did  then 
them  deforce,  &c«  and  if  he  should  not  so  do,  and  the  aforesaid 
Thomas  Spenceley  and  Baldwin  should  secure  him  the  said  she- 
riff for  the  prosecuting  their  claim,  that  then  he  should  sum- 
mon by  good  summoners,  him  the  said  John  Hunt,  that  he 
diould  be  before  the  then  justices  of  the  said  lady  the  Queen^ 
bere^  that  is  to  say,  at  Westminster,  aforesaid,  in  eight  days  of 
8l  Hilary,  then  next  followinfi^  to  shew  wherefore  he  did  not 
do  it.    And  that  then  the  said  sheriff  should  have  there  the 
snmmonen,  and  that  writ :  at  which  ei^t  davs  of  St.  Hilary, 
befere  the  aforesaid  James  Dyer,  Knight,  and  his  companions 
then  justices  of  the  said  lady  the  Queen,  of  the  Bench  here, 
came,  as  well  as  the  aforesaid  Thomas  Spenceley  and  Baldwin, 
as  the  said  John  Hunt,  in  their  proper  persons,  and  James 
Warmoombe,    Esq.   then  sheriff  pf  tne  aforesaid    county  of 
Herefi>rd,  then  ana  there  returned  the  writ  aforesaid  to  him,  in 
fimn  afiiresaid  directed,  in  all  things  served  and  executed,  that 
is  to  say,  that  the  said  Thomas  Spenceley  and  Baldwin,  had 
fcmid  to  him  the  said  sheriff  sureties  for  prosecuting  that  writ, 
that  is  to  say,  John  Doe  and  Richard  Broe :  and  that  the  said 
John  Hunt  was  summoned  by  John  Den  and  Richard  Fen.  And  Coont  against 
upon  that  the  aforesaid  Thomas  Spenceley  and  Baldwin  declar-  J^*  H.  the  te- 
ing  against  him  the  said  John  Hunt,  upon  the  Mrrit  aforesaid,  "^"^ 
demanded  against  him  the  said  *  John  Hunt,  the  manor,  tene-  [  *  57  a.  ] 
Bents,  and  rent  aforesaid,  with  the  appurtenances,  and"  the  ad- 
vowson aforesaid,  as  their  right  and  inheritance,  and  into  which 
the  said  John  had  not  then  entry,  but  after  the  disseisin  which 
Hugh  Hunt  thereof  unjustly,  and  without  judgment,  did  to  the 
aforesaid  Thomas  Spenceley  and  Baldwin,  within  thirty  years, 
&C.;  and  whereupon  they  then  said,  that  they  were  seised  of  the 
manor,  tenements,  and  rent  aforesaid,  with  the  appurtenances, 
in  their  demesne  as  of  fee  and  right,  and  of  the  advowson  afore- 
said, as  of  fee  and  right,  in  the  time  of  peace,  in  the  time  of  the 
lady  the  Queen,  that  now  is,  by  taking  the  profits  thereof  to  the 
value,  &c.  and  into  which,  &c.  and  thereof  then  they  brought 
soity&c.     And  the  said  John  Hunt  in  his  proper  person  then  :J^^:  jj^^j^^ 
j_^  _  J  ^  bis  right|  when,  &c*,  and  vouched  thereof  to  warranty  oant  In  taiL 
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the  aforesaid  William  Ciqiel^  who  then  was  present  in  the  same 
court  here  in  his  proper  person,  and  freely  warranted  to  him  the 
manor,  tenements,  and  rent  aforesaid,  with  the  appurtenances, 
and  die  adrowson  aforesaid.  And  Uiereupon,  the  said  Thcmias 
and  Baldwin  then  demanded  against  the  aforesaid  William,  te- 
lumt  by  his  warranty,  the  manor,  tenements,  and  rents  afore- 
said, with  the  apportenances,  and  the  advowson  afcH'esaid,  in 
form  aforesidd,  ftc;  and  whereupon  they  then  ^d,  that  diey 
weve  seised  of  the  manor,  tenements,  and  ruit  aforesaid,  mtb 
tile  appurtenances,  in  their  demesne,  as  of  fee  and  ri^t,  and  of 
Uie  adyowson  aforesaid,  as  of  fee  and  right  in  time  of  peace,  in 
the  time  of  the  lady  the  Queen  that  now  is,  by  taking  the  profits 
thereof  to  the  value,  &c.  and  into  which,  &c.  and  thereof  they 
brought  suit,  &c.  And  the  aforesaid  William,  tenant  by  his  war^ 
w.CToacbed  ranty,  then  defended  his  right,  when,  &c.,  and  forther  then 
J.  H.  vouched  to  warranty,  John  Howel,  who  then  likewise  was  pre- 

lent  there  in  the  said  court  in  his  proper  person,  and  fireely  war- 
ranted to  him  the  manor,  tenements,  and  rent  aforesaid,  with 
the  appurtenances,  and  the  advowson  aforesaid,  &c»  And 
thereupon  the  said  Thomas  and  Baldwin  then  demanded  against 
him  the  said  John  Howel,  tenant  by  his  warranty,  the  manor, 
tenements,  and  rent  aforesaid,  with  the  appurtenances,  and  the 
advowson  aforesaid,  in  form  aforesaid,  &c.  And  whereopon 
their  then  said,  that  they  were  seised  of  the  manor,  tenements, 
tod  rent  aforesaid,  in  their  demesne  as  of  fee  and  right,  and  of 
the  advowson  aforesaid,  as  of  fee  and  right,  in  the  time  of  peace, 
in  the  time  of  the  said  lady  the  now  Queen,  by  taking  the  pro- 
fits diereof  to  th^  value^  tec.  and  into  which,  &c.  and  thereof 
J.  H.  defend-  they  tlien  brought  suit,  &c.  And  the  aforesaid  John  Howel, 
^^'  tenant  by  his  warran^,  defended  his  right,  when,    &c.  and 

then  said,  that  the  aforesaid  Hugh  did  not  disseise  the  aforesaid 

Thomas  'Spenceley  and  Baldwin  of  the  manor,  tenements,  and 

rent  aforesaid,  with  the  aj^urtenances,  and  of  the  advowson 

r  *  57  b.  ]  Aforesaid,  *  as  the  said  Thomas  and  Baldwin  by  their  said  writ 

and  declaration  above  then  supposed,  and  of  that  he  then  put 

himself  upon  the  country,  8lc. ;   and   the   aforesaid  Thomas 

Spenceley  and  John  Baldwin  thereupon  dien  prayed  leave  to 

imparl,  and  had  it,  &c.    And  afterwards  the  sfud  ThcHuas  and 

Baldwin,  came  back  into  the  same  court  here  in  the  same  term 

in  theii:  proper  persons;  and  the  aforesaid  John  Hovel,  d- 

though  he  was  solemnly  called,  did;  not  then  come  back,  but 

Jadgment       departed^  in  contempt  of  the  court,  and  made  default.     By 

<a)  Ante  2f  a,   ^hich  if  was  then  (a)  granted  in  the  same  court  here^  that  the 

40  a.  Po6t,  83  aforesaid  Thomas  Spenceley  and  Baldwin  should  recover  their 

RoIl^R^^b      ^^ui  against  him  th^^d  John  Hunt,  of  the  manor,  tenements, 

$79/3  BalsU'.   and  rent  aforesaid,  with  the  appurtenances,  and  of  the  advowson 

9ty  93»  94. 1     aforesaid ;  and  that  the  said  John  should  have  of  the  land  <^  the 

^.'c!ir!  U^i    ^^  WUliam  Capel,  to  the  value,  &c.  and  that  the  said  William 

443.Cr.'jac.6.  further  should  have  of  the  land  of  the  said  John  Howel,  to  the 

iso'^Mi^iT^'  valu^  8cc.  and  that  the  said  John  then  should  be  in  mercy,  &c. 

19. 194. 39r.'    ^7  virtue  of  which  recovery,  the  aforesaid  Xhomas  Spenceley 

Stat.  16atidl7Car.2.c.  8.  Stat3Sand23  Car.t.c.4.  Jfenk.  Cent.  13*  Cr,ELl45.  Palm. 
UO.  ML  BflD.  184.  pi.  tt«.  Pop.  S0S«.«12.  Noy.TZ.  Utdl>  7^.  C^  189*  ^  9^tr.  1S5.  ISfL 
179.    l4Sid.  TO.  (Ante  p.  53.  n.  (x).] 
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and  Baldwin,  into  tlie  manor  and  tenements  aforesaid,  with  the 
appurtenances,  entered,  and  were  thereof  seised  in  their  de- 
mesne aa  of  fee.     Which  recovery,  and  the  execution  thereof  in  Uses  of  reco« 
form  aforesaid  sued  forth  and  had,  was  to  the  use  of  the  said  Z,^^ 
John  Hunt,  and  his  heirs  for  ever.    By  which,  and  by  force  of  phunUffinfee. 
the  statute  aforesaid,  the  said  John  Hunt  was  seised  of  the  manor 
aforesaid,  with  the  appurtenances,  in  his  demesne  as  of  fee ;  and 
io  thereof  being .  seised,  before  the  time  of  the  taking,  &c«  put  piaintiflr  bein^ 
hb  cattle  aforesaid  into  the  aforesaid  300  acres  of  land,  the  seised  in  fee  of 
pn«  then  there  growing  to  eat,  and  the  catUe  aforesaid  were  ^^u' Sw^'C* 
m  the  said  300  acres  of  land,  the  grass  m  them  then  growinff  the  said  place; 
eatings  until  the  said  Thomas  Gateley,  on  the  aforesaid  £7tn  J|»d  de- 
day  of  November,  in  the  22d  year  of  the  reign  of  the  said  lady  the  them!"^  *^ 
now  Queen,  at  How  Capel  aforesaid,  in  the  aforesaid  place 
called  Stockins,  took  the  said  catde  of  him  the  said  John,  and 
them  unjustly  detained  against  gages  and  pledges,  until,  &c.  as  [tChit.  Plead. 
the  said  John  against  him  above  complaineth :  and  this  he .  is  |^^*  Yj^^lJ^' 
letdy  to  verify  (u):  wherefore,  inasmuoi  as  the  aforesaid  Thomas  2  Rich.  c.  p.' 
Gatdey,  the  tsking  of  the  cattle  aforesaid,  in  the  aforesaid  place  ^42. 354. 
in  which,  &c.  above  acknowledgeth,  the  said  John  prays  judff-  ^f'  ^^'  ^* 
ment,  and  his  damages  by  occasion  of  the  taking  and  unjustly 
detaining  the  said  cattle,  to  be  adjudged  to  him,  Sec    And  the  l>eniniTer. 
aforesaid  Thomas  Gateley  saiUi,  that  the  aforesaid  plea  of  the  C^^^"°^'  ^^' 
said  John  Hunt  above  pleaded,  in  bar  of  the  cognizance  afore*  g  w^tw.*  143. 
said,  is  insufficient  in  law  to  bar  him  the  said  Thomas  as  bailiff  2  Chit.  Plead, 
of  the  aforesaid  Anthony  from  justly  acknowledging  the  taking  ^^j^^   ^  \ 
of  the  cattle  aforesaid,  in  the  place  in  which,  &c*  and  that  he  ^*     '  °'  ^^  '^ 
to  that  plea  in  form  aforesaid  pleaded,  needeth  not,  nor  is  bound 
by  the  law  of  the  land,  to  answer ;  and  this  he  is  rc^y  to  verify ; 
wherefore,  for  want  of  a  sufficient  plea  in  this  behalf  the  said 
Thomas  deinands  judgment  and  a  return  of  the  cattle  aforesaid, 
together  with  his  ^damages  to  be  adjudged  to  him,  8ic.  And  the  [  *  58  a.] 
aforesaid  John  Hunt,  inasmuch  as  he  sufficient  matter  in  law 
to  bar  the  aforesaid  Thomas  as  bailiff  of  the  same  Anthony,  from  ^^'°"®'^: 
jostfy  acknowledging  the  taking  the  cattle  aforesaid,  in  the  place 
afor^aidf  in  which,  &c  above  confessed,  which  he  is  ready  to 
^rerify,  which  matter  the  aforesaid  Thomas  doth  not  deny,  nor 
to  the  same  anywise  answereth,  but  altogether  refuseth  to  ad- 
&ut  the  same  averment,  as  before,  prays  judgment,  and  his  da* 
mages  by  the  occasion  of  the  taking  and  unjustly  detaining  the 
cattle  aforesaid,  to  be  to  him  adjudged,  Suu  (w).    And  becianse  ^t^^^  odoisore 
the  justices  here  will  advise  themselves  of  and  upon  the  pre-  tmlt. 
nises,  before  they  give  their  judgment  thereof  day  is  ffiven  to 
the  parties  aforesaid  here,  until  the  morrow  of  Holy  Trinity,  to  ToTrin. 
hear  their  judgment  thereof;  because  that  the  said  justices  here 
thereof  are  not  yet,  &c.    At  which  day,  here  come  as  well  the 
aforesaid  John  Hunt,  as  the  aforesaid  Thomas  Gateley,  by  their 
attomies  aforesaid ;  and  because  the  justices  here  will  nirther 
advise  themselves  of  and  upon  the  premises,  before  they  give 

<o)  As  toAeconclosion  of  pleas  ii\  bar,  when  to  a  plea  io  bar  in  repleyin,  see  1  Sannd.  S49.  S 
^tith  mt  ayemeat,  and  when  to  the  coonti^y,  Chit  Plead.  709.  Ai  to  joinders  in  demnrrer 
ante  p.  46.  n.  (q).   (Ed^  in  general,  ante  p.  84.  n.  (s  1)»   (£ik) 

(w)  For  preoadenUot  joinder  to.a  demaner 
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Aeir  judgment  thereof  day  is  g^yen  to  die  parties  aforesaid  here, 
until  in  eight  days  of  St  Micbael(x),  to  hear  their  judgment  thereof; 
because  Uie  said  justices  here  thereof  are  not  yet,  &c«  At  which 
day  here  cometh  as  well  the  aforesaid  John  Hunt,  as  the  afore- 
said Thomas  Grateley,  by  their  attomies  aforesaid ;  and  because 
the  justices  here  will  further  advise  themselves  before  they  give 
their  judgment  of  and  upon  the  premises,  day  as  given  to  the 
parties  aforesaid  here,  until  in  eight  days  of  St.  Hilary,  to  hear 
their  judgment  thereof;  because  the  same  justices  here  are  not 
thereof  yet.  Sec  At  which  day,  here  cometh  as  well  the  afore* 
said  John  Hunt,  as  the  aforesaid  Thomas  Gateley,  by  their  at- 
tomies aforesaid ;  and  because  the  justices  here  will  nirther  ad- 
vise themselves  of  giving  their  judgment  of  and  upon  the  pre- 
mises, day  is  given  to  the  parties  here,  until  from  the  day  of 
Easter  in  fifteen  days,  to  hear  their  judgment  thereof;  because 
the  same  justices  here  are  not  thereof  as  yet,  See.  At  which  day, 
here  cometh  as  well  the  aforesaid  John  Hunt,  as  the  aforesaid 
Thomas  Gateley,  by  their  attomies  aforesaid ;  and  because  the 
justices  here  will  further  advise  themselves  before  they  give  their 
judgment  of  and  upon  the  premises,  day  is  ffiven  to  the  parties 
aforesaid  here  until  the  morrow  of  the  Holy  Trinity,  to  hear 
their  judgment  thereof;  because  the  justices  here  thereof  are  not 
yet,  &C.  At  which  day,  here  cometh  as  well  the  aforesaid  John 
Hunt,  as  the  aforesaid  Thomas  Gateley,  by  their  attomies  afore- 
s^d ;  and  becieiuse  the  justices  here  will  further  advise  them* 
selves,  before  they  give  their  judgment  of  and  upon  the  premises, 
day  is  given  to  the  parties  here,  until  the  morrow  of  AH  Souls, 
to  hear  their  judgment  thereof;  because  the  same  justices  here 
are  not  yet,  &c  Before  which  day,  the  plea  aforesaid  was  ad- 
joumed  by  the  writ  of  the  said  lady  the  Queen,  of  common  ad- 
journment (t),  from  Westminster  aforesaid,  unto  the  castle  of 
the  lady  the  Queen,  of  Hertford,  in  the  county  of  Hertford, 
until  the  aforesaid  morrow  of  All  Souls.  At  which  day,  that  is  to 
[  *  58  b.  ]  say,  at  the  aforesaid  *castle  at  Hertford,  cometh  as  well  the  afore- 
said John  Hunt,  as  the  aforesaid  Thomas  Gateley,  by  their 
.  attomies  aforesaid ;  and  because  the  justices  here  will  further 
advise  themselves,  before  they  give  their  judgment  of  and  upon 
the  premises,  day  is  given  unto  the  parties  aforesaid,  until  in 
eight  days  of  St.  Hilary,  to  hear  their  judgment  thereof;  because 
the  same  justices  here  thereof  are  not  yet,  &c.  Before  which  day, 
the  plea  aforesaid  was  adjourned  by  the  writ  of  the  lady  the 
now  Queen,  of  common  adjoumment,  from  the  aforesaid  castle 
of  Hertford,  unto  Westminster  aforesaid  (z),  at  the  aforesaid 
eight  days  of  St  Hilary.  At  which  day,  here,  that  is  to  say,  at 
Westminster,  cometh  as  well  the  aforesaid  John  Hunt,  as  the 
aforesaid  Thomas  Gateley,  by  their  attornies  aforesaid;  and 
because  the  justices  here  will  further  advise  themselves  of  and 
upon  the  premises,  before  they  give  their  judgment  thereof, 
further  day  is  given  here  to  the  parties  aforesaid,  until  from 
East.  Easter-day  in  fiiteen  days,  to  hear  their  judgment  thereof;  be- 


Mich. 


Adjonrnmeiit 
to  Uerttbrd. 


Hit.  25. 


Re-adjonrn- 
meot  to  West- 
minster. 


(x)  As  to  die  alteration  in  Michaelmas  term       (y)  As  to  the  adjoammcnt  of  the  term,  see 
by  stats.  16  Car.  1.  c.  6.  and  24  Geo.  2.  c.  48,,    ante  p.  52.  n.  (w).    (Ed.) 
ante  p.  9.  n.  (i).    (Ed.)  (z)  Ante  p.  52.  n.  (w).   (Ed.) 
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CMise  the  justices  here  are  not  thereof  as  yet,  &c.  At  which 
daj,  Cometh  as  well  the  aforesaid  John  Hunt,  as  the  said  Thomas 
Oateley,  by  their  attomies  aforesaid ;  and  because  the  justices 
here  will  further  advise  themselves  of  and  upon  the  premises, 
before  they  give  their  judgment  thereof,  day  is  given  to  the  par- 
ties aforesaid  here,  until  the  morrow  of  the  Holy  Trinity,  to  Tria. 
bear  their  Judgment  thereof;  because  the  same  justices  here  are 
not  thereof  as  yet,  &c.  At  which  day,  here  cometh  as  well  the 
aforesud  John  Hunt,  as  the  aforesaid  Thomas  Gateley,  by  their 
attomies  aforesaid ;  and  because  the  justices  here  will  further  ad- 
vise themselves,  before  they  give  their  judgment  of  and  upon  the 
premises,  day  is  given  to  the  parties  here  until  in  eight  days  of 
St.Michael  (a1),  to  hear  their  judgment  thereof;  because  the  same  Mich, 
justices  here  are  not  thereof  as  yet,  &c.  At  which  day,  here 
cometh  as  well  the  aforesaid  John  Hunt,  as  the  aforesaid  Thomas 
Gatelej,  by  their  attomies  aforesaid ;  and  because  the  justices 
here  wUl  further  advise  themselves,  before  they  give  their  judg- 
ment of  and  upon  the  premises,  day  is  given  to  the  parties  afore- 
said here,  until  in  eight  days  of  St  Hilary,  to  hear  their  judg-  Ha.  te. 
ment  thereof;  because  the  same  justices  here  thereof  are  not  yet. 
Sic  At  which  day,  here  cbmeth  as  well  the  said  John  Hunt,  as 
the  aforesaid  Thomas  Gateley,  by  their  attomies  aforesaid ;  and 
because  the  justices  here  will  Airther  advise  themselves,  before 
they  give  their  judgment  of  and  upon  the  premises,  day  is  given 
to  the  parties  here,  until  from  the  day  of  Easter  in  fifteen  days,  Eait 
to  bear  their  judgment  thereof;  because  the  same  justices  here 
thereof  are  not  yet,  &c.  At  which  day,  here  cometh  as  well  the 
aforesaid  John  Hunt,  as  the  aforesaid  Thomas  Gateley,  by  their 
attomies  aforesaid ;  and  because  the  justices  here  will  further 
advise  themselves,  before  they  give  their  judgment  of  and  upon 
the  premises,  day  is  ^ven  to  the  parties  here,  until  in  the  mor-  • 
row  of  the  Holy  Trinity,  to  hear  their  judgment  thereof;  because  Trio. 
the  same  justices  here  thereof  are  not  yet,  &c.  At  which  day, 
here  cometh  as  well  the  aforesaid  John  Hunt,  as  the  said  Thomas 
Gateley,  by  their  attomies  aforesaid;  and  because  *  the  justices  [  ''^  59  a.  ] 
here  will  further  advise  themselves,  before  they  give  their  judg- 
ment of  and  upon  the  premises,  day  is  given  to  the  parties  afore- 
sud  here^  until  in  eight  days  of  St  Michael,  to  hear  their  judg-  Mich. 
ment  thereof;  because  the  same  justices  here  are  not  yet,  S^. 
At  wlu^  day,  here  cometii  as  well  tiie  aforesaid  John  Hunt,  as 
the  aforesaid  Thomas- Gateley,  by  their  attomies  aforesaid;  and 
because  the  justices  here  will  advise  themselves  of  and  upon  the 
premises,  before  they  give  their  judgment  thereof,  day  is  given 
to  the  parties  aforesaid,  until  in  eight  diQrs  of  St  Hilary,  to  hear  HiLsr. 
their  judgment  thereof;  because  the  same  justices  here  thereof 
are  not  yet,  8cc  At  which  day,  here  cometh  as  well  the  afore- 
said John  Hunt,  as  the  aforesaid  Thomas  Gateley,  by  their 
attomies  aforesaid;  and  because  the  justices  here  will  Airther 
advise  themselves  of  and  upon  the  premises,  before  they  give 
their  judgment  thereof  day  is  given  to  the  parties  aforesaid, 
imtil  mm  the  day  of  i^ter  in  fifteen  days,  to  hear  their  judg-  £a»t 

(A  1}  Set  ante  p.  9.  n.  (i).    (b.) 

you  I.  h 
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ni6nt  thereof;  because  the  same  jasdces  here  diereof  are  not  yetf 
&c  At  which  day,  here  cotneth  as  well  the  aforesaid  John 
Hunt,  as  the  aforesaid  Thomas  Gatdey,  bv  their  attomiea 
aforesaid;  and  because  the  justices  here  wiu  further  advise 
themselyes  of  and  upon  the  premises,  before  they  give  their 
judgment  thereof,  day  is  ffiven  to  the  parties  aforesaid  here^ 
Tria^  uQtil  in  the  mcMTOw  of  Holy  Trinity,  to  hear  their  judgment 

thereof;  because  the  same  justices  here  thereof  are  not  yet,  &c. 
At  which  day,  here  cometh  as  well  the  aforesaid  John  Hunt,  as 
tiie  aforesaid  Thomas  Gateley,  by  their  attomies  aforesaid ;  and 
because  the  justices  here  wiu  further  advise  themselves  of  and 
upon  the  premises,  before  they  give  their  judgment,  thereof^  day 
is  given  to  the  parties  aforesaid  here,  until  in  eight  days  of  St« 
Mich.  Michael,  to  hear  their  judgment  hereof;  because  the  same  jus- 

tices here  thereof  are  not  yet,  &c.  At  which  day,  cometh  aa 
well  the  aforesaid  jc^n  Hunt,  as  the  aforesaid  Thomas  Gateley, 
by  their  attornies  aforesaid ;  and  because  the  justices  here  will 
further  advise  themselves  of  and  upon  the  premises,  before  they 
i^ve  their  judgment  thereof,  day  is  given  to  the  parties  aforesaid 
Hil.S8.  here,  until  in  eight  days  of  St.  Hilary,  to  hear  their  judgment 

thereof,  because  the  same  justices  here  thereof  are  not  yet,  &c.  At 
n^hich  day  here  cometh  as  well  the  aforesaid  John  Hunt,  as  the 
aforesaid  Thomas  Gateley,  by  their  attomies  aforesaid;  and 
because  the  justices  here  will  further  advise  themselves  of  and 
upon  the  premises,  before  they  give  their  judgment  thereof,  day 
East.  is  given  to  the  parties  aforesaid  here,  until  from  Easter-day,  in 

fifteen  days,  to  hear  their  judgment  thereof;  because  the  same 
justices  here  thereof  are  not  yet,  &c.  At  which  day,  here  cometh 
as  well  the  aforesaid  John  Hunt,  as  the  aforesaid  Thomas  Gate- 
ley,  by  their  attomies  aforesaid ;  and  because  the  justices  here 
will  further  advise  themselves  of  and  upon  the  premises,  before 
they  give  their  judgment  thereof,  day  is  given  to  the  parties 
Trln.  aforesaid,  here  until  the  morrow  of  the  Hbly  Trinity,  to  hear 

their  judgment  thereof;  because  the  same  justices  here  thereof 
are  not  yet,  &c«  At  which  day,  here  cometh  as  well  the  afore- 
said John  Hunt,  as  the  said  Tliomas  Gateley,  by  their  attomies 
[  *  59  b.  ]  aforesaid ;  and  *  because  the  justices  will  fwrther  advise  them- 
selves of  and  upon  the  premises,  before  they  give  their  Judgment 
thereof,  day  is  given  to  the  parties  aforesaid  here,  until  in  eight 
Mieb.  days  of  St.  Michael,  to  hear  tbeir  judgment  thereof;  because  the 

same  justices  here  thereof  are  not  yet,  &c.  At  which  day,  here 
comedi  as  well  the  aforesaid  John  Hunt,  as  the  aforesaid  Tho- 
mas Gateley,  by  their  attomies  aforesaid  i  and  because  the  jus- 
tices here  will  further  advise  themselves  of  and  upon  the  pre- 
mises, before  they  give  their  judgment  thereof,  day  is  ffiven  to 
Hii.  t9.  the  parties  aforesaid  here^  until  in  eight  days  of  SL  Huaiy,  to 

hear  their  judgment  thereof  i  because  the  same  justices  here 
thereof  are  not  vetf  &c.  At  which  day,  here  cometh  as  weU  the 
aforesaid  John  Hunt,  as  the  aforesaid  Thomas  Gateley,  by  their 
attomies  aforesaid;  and  because  the  justices  here  will  further 
advise  themselves  of  and  upon  the  premises,  before  they  give 
their  judgment  thereof  a  further  day  is  given  to  the  parties  afore- 
Eait.  said;  here  until  from  the  day  of  Easter  in  fifteen  aays,  to  hear 
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their  jadgment  thereof;  because  the  same  justifies  here  tliereof 
are  not  yet,  See.     At  which  day,  here  cometh  as  well  the  afore- 
said John  Hunt,  as  the  aforesaid  Thomas  Gateley,  by  their  at- 
tomies  aforesaid ;  and  because  the  justices  here  will  further  ad- 
vise themselves  of  and  upon  the  premises,  before  they  give  their 
judsment  thereof,  day  is  given  to  the  parties  aforesaid,  here 
tinS  in  the  morrow  of  the  Holy  Trinity,  to  hear  their  judgment  Trio. 
thereof;  because  the  same  justices  here  are  not  yet,  &c.    At 
which  da3/«)  here  Cometh  as  well  the  aforesaid  John  Hunt,  as  the 
aforesaid  Thomas  Gateley,  by  their  attornies  aforesaid ;  and 
because  the  justices  here  will  further  advise  themselves  of  and 
upon  the  premises,  before  they  give  their  judgment  thereof,  day 
is  tnven  to  the  parties  aforesaid  here,  until  in  eight  days  of  SL 
Michael,  to  hear  their  judgment  thereof;  because  the  same  jus-  MIcli. 
tices  here  are  not  yet,  &c.     At  which  day,  here  cometh  as  well 
the  aforesaid  John  Hunt,  a?  the  aforesaid  Thomas  Gateley,  by 
their  attornies  aforesaid  ;  and  because  the  justices  here  will  fur- 
ther advise  themselves  of  and  upon  the  premises,  before  they 
give  their  judgment  thereof,  day  is  given  to  the  parties  afore- 
said here,  until  in  eight  days  of  St.  Hilary,  to  hear  their  judg-  HU.  so. 
ment  thereof;  because  the  same  justices  here  thereof  are  not  yet, 
&c     At  which  day,  here  cometh  as  well  the  aforesaid  John 
Hunt,   as  the  aforesaid  Thomas  Gateley,  by  their  attornies 
aforesaid  i  and  because  the  justices  here  will  further  advise 
themselves  of  and  upon  the  premises,  before  they  give  their 
judgment  thereof,  day  is  given  to  the  parties  aforesaid  here,  until 
firom  the  day  of  Easter  in  fifteen  days,  to  hear  their  judgment  East, 
thereof;  because  the  same  justices  here  thereof  are  not  yet,  &c. 
At  which  day,  here  cometh  as  well  the  aforesaid  John  Hunt,  as 
the  aforesaid  Thomas  Gateley,  by  their  attornies  aforesaid ;  and 
because  the  justices  here  will  further  advise  themselves  of  and 
upon  the  premises,  before  they  give  their  judgment  thereof,  day  is 
given  to  the  partiefs  aforesaid  here,  until  the  morrow  of  the 
Hdy  Trinity,  to  hear  their  judgment  thereof;  because  the  same  Trio. 
jusUces  here  thereof  are  not  yet,  &c.  At  which  day,  here  cometh 
as  well  the  aforesaid  John  Hunt,  as  the  aforesaid  Thomas  Gate- 
ley by  their  attornies  aforesaid ;  *  and  because  the  justices  here  E  *  60  a*  3 
wiU  fuitber  advise  themselves  of  and  upon  the  premises,  before 
they  give  their  judgment  thereof,  day  is  g^ven  to  the  parties 
iiforesaid  here,  until  in  eight  days  of  St.  Michael,  to  hear  their  Mich, 
jadgment  thereof;  because  the  same  justices  here  thereof  are  not 
yet,  &C  At  which  day,  here  cometh  as  well  the  said  John  Hunt, 
as  the  aforesaid  Thomas  Gateley,  by  tlieir  attornies  aforesaid ; 
and  because  the  justices  here  will  further  advise  themselves  of 
and  upon  the  premises,  before  they  give  their  judgment  thereof^ 
day  is  given  to  the  parties  aforesaid  here,  until  in  eight  days  of 
St  Hilary,  to  hear  their  judgment  thereof;  because  the  same  Hil.  5t* 
justices  here  thereof  are  not  yet,  &c.  At  which  day,  here  cometh 
as  well  the  aforesaid  John  Hunt,  as  the  aforesaid  Thomas  Gate- 
ley,  by  their  attornies  aforesaid ;  and  because  the  justices  here 
will  further  advise  themselves  of  and  upon  the  premises,  before 
thqr  give  their  judgment  thereof,  day  is  given  to  the  parties 
aforesaid  bere^  until  from  the  day  of  Easter  in  fifteen  davs,  to  Eait. 
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bear  their  judgment  thereof;  because  the  same  justices  here 
thereof  are  not  yet,  &c.  At  which  day,  here  comem  as  well  the 
aforesaid  John  Hunt,  as  the  aforesaid  Thomas  Gateley,  by  their 
attornies  aforesaid ;  and  because  the  justices  here  will  further 
advise  themselves  of  and  upon  the  premises,  before  they  give 
their  judgment  thereof,  day  is  given  to  the  parties  aforesaid 

Trill,  here,  untu  in  the  morrow  of  the  Holy  Trinity,  to  hear  their 

judgment  thereof;  because  the  same  justices  here  thereof  are  not 
yet,  &c.  At  which  day,  here  cometh  as  well  the  aforesaid  John 
Hunt,  as  the  aforesaid  Thomas  Gateley,  by  their  attornies 
aforesaid ;  and  because  the  justices  here  will  further  advise  them- 
selves of  and  upon  the  premises,  before  they  give  their  judgment 
thereof,  day  is  given  to  the  parties  aforesaid  here,  until  in  eight 

Biieb.  days  of  St.  Michael,  to  hear  their  judgment  thereof;  because  the 

same  justices  here  thereof  are  not  yet,  &c.  At  which  day,  here 
cometh  as  well  the  aforesaid  John  Hunt,  as  the  aforesaid  Tho- 
mas Gateley,  by  their  attornies  aforesaid ;  and  because  the  jus- 
tices here  will  lurther  advise  themselves  of  and  upon  the  pre- 
mises, before  they  give  their  judgment  thereof,  a  further  day  is 
fiven  to  the  parties  aforesaid  here,  until  in  eight  days  of  St 
lilary,  to  hear  their  judgment  thereof;  because  the  same  jus- 
tices here  of  their  judgment  thereof  are  not  yet,  &c.  At  which 
day,  here  cometh  as  well  the  aforesaid  John  Hunt,  as  the  afore- 
said Thomas  Gateley,  by  their  attornies  aforesaid ;  and  because 
the  justices  here  will  further  advise  themselves,  before  they  give 
their  judgment  of  and  upon  the  premises,  a  further  day  is  given  to 

£g«t,  the  parties  aforesaid  here,  until  from  the  day  of  Easter  in  15  days^ 

to  hear  their  judgment  thereof;  because  the  same  justices  here 
thereof  are  not  yet,  &c.  At  which  day,  here  cometh  as  well  the 
aforesaid  John  Hunt,  as  the  aforesaid  Thomas  Gateley,  by  their 
attornies  aforesaid ;  and  because  the  justices  will  further  advise 
themselves  of  and  upon  the  premises,  day  is  given  to  the  parties 

Trin.  aforesaid  here,  until  the  morrow  of  the  Hoyr  Trinity,  to  hear 

their  judgment  thereof;  because  the  same  justices  here  thereof  are 
not  yet,  &c.  At  which  day,  here  cometh  as  well  the  aforesaid  John 
Hunt,  as  the  aforesaid  Tnomas  Gateley,  by  their  attornies  afore- 

[  *  60  b.  ]    said ;  ^  and  because  the  justices  here  will  further  advise  themselves 

of  and  upon  the  premises,  before  they  give  their  judgment  there- 
of, day  is  given  to  the  parties  aforesaid  here,  until  in  eight  days  of 

Mich.  St  Michael,  to  hear  their  judgment  thereof;  because  the  same 

justices  here  thereof  are  not  yet,  &c.  At  which  dav,  here 
cometh  as  well  the  aforesaid  John  Hunt,  as  the  aforesafd  Tho- 
mas Gateley,  by  their  attornies  aforesaid ;  and  because  the  jus- 
tices here  will  further  advise  themselves  of  and  upon  the  pre- 
mises, before  they  give  their  judgment  thereof,  a  further  day  is 

Hit.  35.  given  to  theparties  aforesaid  here,  until  in  eight  daysof  St  Hilary, 

to  hear  their  judgment  thereof;  because  the  same  justices  here 
thereof  are  not  yet,  &c.  At  which  day,  here  cometh  as  well  the 
aforesaid  John  Hunt,  as  the  aforesaid  Thomas  Gateley,  by  their 
attornies  aforesaid ;  and  because  the  justices  here  will  nirther 
advise  themselves  of  and  upon  the  premises,  before  they  ffive 
their  judgment  thereof,  a  further  day  is  given  to  the  parties  afor^ 

Etit.  said  here,  until  from  the  day  of  Easter  in  15  days,  to  hear  their 
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jodgment  thereof;  because  the  same  justices  here  thereof  are  not 
jreti  &c  At  which  day,  here  cometh  as  well  the  aforesaid  John, 
as  the  aforesaid  Thomas,    by  their  attornies   aforesaid;    and 
because  the  justices  here  will  further  advise  themselves  of  and 
upon  the  premises,  before  they  give  their  judgment  thereof,  day 
is    fl^ven  to  the  parties  aforesaid  here,  until  the  morrow  of 
the  Holy  Trinity,  to  hear  their  judgment  thereof;  because  the  Trio. 
same  justices  here  thereof  are  not  yet,  &c.    At  which  day,  here 
comeUi  as  well  the  aforesaid  John,  as  the  aforesaid  Thomas,  by 
their  attornies  aforesaid;    and  because  the  justices  here  will 
farther  advise  themselves  of  and  upon  the  premises,  before  they 
give  their  judgment  thereof  a  further  day  is  given  to  the  parties 
aforesaid  here,  until  in  eight  days  of  St.  Michael,  to  hear  their  Mich. 
judgment  thereof;  because  the  same  justices  here  thereof  are 
not  yet,  &c«     At  which  diay,  here  cometh  as  well  the  aforesaid 
John  Hunt,  as  the  aforesaid  Thomas  Gatelev,  by  their  attornies 
aforesaid ;  and  because  the  justices  here  will  lurther  advise  them- 
selves of  and  upon  the  premises,  before  they  give  their  judg- 
ment thereof,  a  further  day  is  given  to  the  parties  aforesaid  here, 
until  in  eight  days  of  St.  Hilary,  to  hear  their  judgment  thereof;  Hil.  Si. 
because  the  same  justices  here  thereof  are  not  yet,  &c.    At  which 
day,  here  cometh  as  well  the  aforesaid  John,  as  the  aforesaid 
iTaoinas,  by  their  attornies  aforesaid ;  and  because  the  justices 
here  will  further  advise  themselves  of  and  upon  the  premises, 
hefore  they  give  their  judgment  thereof,  a  further  day  is  given  to 
ihe  parties  aforesaid  here,  until  from  the  day  of  Laster  in  15  East, 
days,  to  hear  their  judgment  thereof;  because  the  same  justices 
here  thereof  are  not  yet,  &c.     At  which  day,  here  cometh  as  well 
the  aforesaid  John,  as  the  aforesaid  Thomas,  by  their  attornies 
aforesaid;   and  because  the  justices  here  will  further  advise 
themselves  of  and  upon  the  premises,  before  they  give  their 
indgaient  thereof,  a  further  day  is  given  to  the  parties  aforesaid 
We,  until  the  morrow  of  the  Holy  Trinity,  to  hear  their  judg-  Trio, 
ment  thereof;  because  the  same  justices  here  thereof,  are  not 
yet,  &c.     At  which  day,  here  cometh  as  well  the  aforesaid  John, 
*  18  the  aforesaid  Thomas,  by  their  attornies  aforesaid;  and  be-  [*6l  a.  ] 
came  the  justices  here  will  further  advise  themselves  of  and  up- 
OQ  the  premises,  before  they  give  their  judgment  thereof,  a  fur- 
ther day  is  given  to  the  parties  aforesaid  here,  until  the  morrow  of 
All  Souls,  to  hear  their  judgment  thereof;  because  the  said  jus-  ^1^^* 
tices  here  thereof,  are  not  yet,  8cc     Before  which  day,  the  plea  ^^^^^^"^^^^ 
iforesaid  was  adjourned  by  the  writ  of  the  lady  the  Queen,  of  [Antep^^.  d. 
oommon  adjournment,  from  Westminster,  in  thecounty  of  Middle-  (w).] 
iez,  unto  the  castle  of  the  lady  the  Queen,  of  Hertford,  in 
the  county  of  Hertford,  at  the  same  morrow  of  All  Souls,  &c. 
At  which  day  here,  that  is  to  say,  at  the  castle  of  Hertford, 
cometh  as  well  the  aforesaid  John,  as  the  aforesaid  Thomas,  by 
dietr  attornies  aforesaid;  and  because  the  justices  here  will  fur- 
ther advise  themselves  of  and  upon  the  premises,  before  they 
give  their  judgment  thereof,  day  is  given  to  the  parties  aforesaid 
we^imtilineightdaysof  St.  Hilary,  to  hear  their  judgment  there-  ™-  J?« 
rf;  heouise  the  swd  justices  here  thereof  are  not  yet,  &c.     Be-  ^^^^  to^Wwt- 
fore  which  day,  the  plea  aforesaid  was  adjourned  by  the  writ  of  minster. 
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the  Queen,  of  common  adjournment,  from  the  said  castle  of  the 
said  Queen,  of  Hertford,  in  the  county  of  Hertford,  unto  West- 
minster aforesaid,  in  the  aforesaid  county  of  Middlesex,  at  the 
same  eight  days  of  St  Hilary,  &c.  And  now  here,  that  is  to  say, 
at  Westminster  aforesaid,  cometh  as  well  the  aforesaid  John,  as 
the  aforesaid  Thomas  Gateley,  by  their  attomies  aforesaid; 
^adgmentfor  and  upon  this,  the  premsies  being  seen,  and  by  the  justices 
P**"*^'  here  fully  widerstood,  it  seemeth  to  the  same  justices  here,  that 

the  aforesaid  plea  of  the  aforesaid  John  Hunt,  above  in  bar  of 
the  conusance  aforesaid  pleaded,  is  sufficient  in  law  tp  bar  him 
the  said  Thomas  Gateley,  as  bailiff  of  the  said  Anthony,  from 
justly  acknowledging  the  taking  of  the  cattle  aforesaid,  in  the 
aforesaid  place  in  which,  &c.  as  the  aforesaid  John  Hunt  hath 
above  alleged ;  wherefore  the  aforesaid  John  Hunt,  his  damages 
(b  1)  by  occasion  of  taking  and  unjustly  detaining  the  cattle 
aforesaid,  against  the  aforesaid  Thomas  Gateley,  ought  to  recc^ 
Writ  of  In-  ver;  but  because  it  is  not  known  what  damages  the  aforesaid 
miiry  award-     John  Hunt,  by  occasion  of  taking  and  unjustly  detaining  the 

cattle  aforesaid  hath  sustained,  it  is  commanded  to  the  sheriff, 
that  by  the  oath  of  good  and  lawful  men,  of  his  county,  he  dili- 
gently inauire  what  damages  the  said  John  Hunt  hath  Sustain- 
ed, as  well  by  the  occasion  of  taking  and  unjustly  detaining  the 
cattle  aforesaid,  as  for  his  costs  and  charges  by  him  about  his 
suit  in  this  behalf  expended ;  and  the  inquisition  which,  &c. 
the  sheriff  make  to  appear  here  from  the  day  of  Easter  in  15 
days,  under  his  seal,  &c.  and  the  seals,  &c  At  which  day,  here 
cometh  the  aforesaid  John  Hunt,  by  his  attorney  aforesaid ;  and 
thereupon  the  same  John  Hunt  acknowledgeth  here  in  the  court, 
that  he  will  not  further  prosecute  the  same  Hiomas  Gateley  for 
any  damages  to  him,  by  occasion  of  taking  and  imjustly  detain- 
ing the  cattle  aforesaid,  to  be  adjudged,  but  all  the  said  damages 
B«niittitar  of  to  him  SO  to  be  adjudged  freely  here  in  court  to  the  said  Tho- 
^^""*^"'  ipas  Gateley,  doth  remit  and  release  (c  });  therefor^  the  said 

T^iomas  Gateley  of  those  damage^  is  acquitted,  &c. 

(b  1^  As  by  the  nature  of  the  proceediDgi  in  plaintiff  do  recover  against  the  defendant  the 

replevin,  the  goods  distrained  are  delivered  by  damages  assessed  by  the  jurors,  and  costs  de  ta- 

the  sheriff  to  the  plaintiff,  if  he  recovers,  he  can  eremento^  %d  Book  of  Judgm.  203.  Areher^t  cate, 

have  judgment  for  damages  only,  ante  p.  134.  post,  1  Co.  66  a.   and   the  note  ib.      As  to 

iL.  ^a).  9  Selw.  N.  P.  Repl.  ix.  F.  N.  B.  69. ;  judgment  for    the   avowant  in  replevin,   see 

and  where  he  has  judgment  on  a  demurrer,  as  post,  5  Co   87  a.  n.  1  Sannd.  195,  &c.  (3).    ) 

in  this  case,  a  writ  of  inquiry  is  awarded  to  as-  Saund.  286.  (5).   1  lust.  iii.  337.  (c).     As  to 

certain  the  damages,  and  on  return  of  the  in-  judgment  on  demurrer  in  general,  ante  p.  84. 

qnitition,  final  judgment  is  entered  for  the  da-  n.(AS).    (Ed.) 
mages  found  by  the  inquisition,  and  costs  de  in- 

€remeiUOf  to  which  he  is  entitled  by  virtue  of  (c  l)  In  what  cases  a  remittitur  damma  is  al- 

the  Stat  of  Glouc;  or,  if  he  obtains  a  verdict,  lowed,  or  not,  see  post,  11  Co.  7  a.    Cro.  Car. 

then  the  jury  on  that  verdict  ascertain  the  da-  192.   1  Wils.  30.  Com.  Dig.  Damages,  £.  8.  t 

n^afgm  and  costs,  pnd  the  judgment  is,  that  the  Saund.  285.  (5),  (6).  286.  (10)^   (Ed,) 
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CAPEL'S    CASE. 

BETWEEN 

John  Hunt,  Plaintifi, 

AND 

Thomas  Gatclet,  Defendant. 
Li  Repleoin^  Pasch.  23  EUz.  in  tlie  Common  Pleas,  Rot.  1160. 


Jl  leauit  in  tail,  remainder  to  B.  in  tail ;  B.  granted  a  rent-charge  in  feei»  and  158 1-1 593. 
tbe  tenant  in  tail  afterwards  suffered  a  common  recovery,  and  died  wiihout 
itsae;  held,  that  tliis  rent-cliarge  was  barred ;  and  that  a  common  recovery,  by 
a  tenant  in  tail,  not  only  bound  the  remainder  and  all  charges  by  the  re^ 

■■inder-nianybat  also  the  reversion,  and  all  incumbrances  by  the  reversioner  i  r  p.  «     m  h^ 

tad  that  there  vras  no  difference  between  a  reversion  and  a  remainder,  expec*  ^^  q^  Pouh.  5. 

tant  upon  an  estate-tail,  in  that  respect.  Jenk.  Cent, 

The  posicssion  of  a  feoffee  of  tenant  in  tail,  so  long  as  the  feoffinent  remains  in  260.  4  Leon, 

ftree,  is  not  subject  to  the  charges  of  the  rematnder-maa.  J  ^'  J^J'  ***• 

A  conmon  recovery  by  tenant  in  tail  lets  iahU  his  preceding  incumbrances.  Goldsb.  5     S 

The  grantee  of  a  rent-charge,  of  a  remainder-man  in  tail,  cannot  falsify  a  reco-  C.  cited  ace 

veiy  by  the  tenant  in  tail;  neither  can  the  remainder-man|  nor  any  claiming  Post,  l!27  b. 

nder  him.  "8  »•  «  Co. 

52  b.  10  Co. 
^b.  9Ra.R.f21.  Cro.Jac.592.  2  Lev.  .'30.  Skin.  317.  1  Mod.  109, 110.  Willes,  455.  6  T.  R. 
ilO.  1  Atk.  9.  2  Saund.  42  1.  1  Wood,  Conv.  154.  Shep.  Touch.  48.  287.  360.  Pig.  Rec.  118. 
5  Cra.  Dig.  458. 492.  1  Tr.  £q.  5th  ed.  414.  Walk.  Conv.  ed.  Prest.  107.  1  Prest.  Conv.  16.  21. 
iPrest  Abst.  399.  ii.  315.  Vin.  Abr.  Charge  A.  pi.  13. 15.  Fraud.  I.  pi.  6.  Recovery  Com- 
asa  D.  pL  8.  £.  pi.  2.  Q.  pi.  2.  I.  pi.  1.  A  a.  pi.  4.  Com.  Dig.  CsUtes  B.  27.  Bac.  Ah.  Fines 
aad  Recoveries  C.  Remainder  and  Reversion  £•  5.  H.  Tenure  A.  See  the  references  and  aotes 
iafra.   (Ed.) 


Thomas  Capel,  Esq.  being  seised  of  the  manor  of  Howcaplei 

in  the  coun^  of  Hereford,  in  fee,  after  the  statute  of  (♦)  27  Hen.  (•)  27  Ii  6.  e. 

8.  of  transferring  uses  to  possessions,  did  thereof  enfeoff  John  ^^' 

Warmcombe  and  others  in  fee,  to  the  use  of  the  said  Thomas 

Capel,  and  the  heirs  male  of  his  body  lawfully  issuing ;  and  for 

^ult  of  such  issue,  to  the  use  of  lldward  Capel,  and  the  heirs 

male  of  his  body  lawfully  issuing;  and  for  default  of  such  issue, 

to  the  use  of  Richard  Capel,  and  the  heirs  of  his  body  lawfully  • 

iWQiog;  and  for  default  of  such  issue,  to  the  use  of  William 

VMiei,  and  to  the  heirs  male  of  his  body  lawfully  issuing ;  and  for 

^5^1t  of  such  issue,  to  the  use  of  Giles  Capel,  for  the  term  of 

^life,  and  after  bis  decease^  to  the  use  of  the  right-heirs  of  the 

^  Thomas  Capel  for  ever.     By  force  whereof,  and  of  the  said 

^^te,  Thomas  Capel  was  seised  of  the  said  manor  in  tail,  the 

lender  to  the  said  Edward  Capel  in  tail,  the  remainder  to 

^  Hid  Richard  Capel  in  tail,  die  remainder  to  the  said  Wil- 

||*>Q  Capel  in  tail^  the  remainder  to  the  said  Giles  Capel  for  his 

^%  the  reversion  es^pectant  to  the  said  Thomas  Capel  and  bis 
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>)W[?-?**-  heirs  (d  1):  and  afterwards  the  said  Thomas  Capel  died,  after 
02(^.*5o'b.  'vr hose  death  the  said  manor  descended  to  William  Capel  his 
k>.  Lit.  372  b.  son  and  heir  of  his  body ;  and  afterwards  the  said  Edward  Ca- 
«  BI.  0)111.  pel  died,  and  his  remainder  of  the  said  manor  descended  to 
557. 361.  4*  Richard  Capel  his  son  and  heir ;  who,  by  his  deed  bearing  date 
Bl.  Com.  £d  November,  18  Eliz.,  granted  to  Anthony  Capel,  his  son^  and 

w\^^%s  ^'^  heirs,  a  rent-charge  of  50/.  per  *  annum^  issuing  out  of  the 
i!76.  iPeere  ^1^  manor;  the  said  William  Capel,  son  of  the  said  Thomas 
Wins.  91. 104.  Capel,  being  (a)  tenant  in  tail  in  possession,  October,  Hilary, 
Wmfin^MO  ^^  ^''^*  '^^*^  ^  fi"^  of  the  said  manor  to  Richard  Wotton  and 
r  ♦  62  a.  "1  "^^^^  Sbrawley,  and  to  the  heirs  of  the  said  Richard  Wotton, 
^  -'  which  fine  was  to  the  use  of  the  said  John  Hunt  and  his  heirs* 

(d)  Noy,  10.  3  And  afterwards,  in  the  same  Hilary  term,Thomas  Spenceley,  and 
f  Co!  5«  b.*6^*  Baldwin  Castleton  did  (b)  recover  the  said  manor  against  the 
Co.  42  a.  Cro.  said  John  Hunt,  who  vouched  the  said  William  Capel,  son  of 
^c.  5^.  Cro.  the  said  Thomas,  who  vouched  the  (c)  common  vouchee,  which 
PMt,iS8«.  ^^  executed  accordingly;  and  afterwards  the  said  William 
Poph..^.Pa'liD.  Capel,  son  of  the  said  Thomas,  10  November,  19  Eliz.  died 
f^R^"««*i*^*  without  issue  male  of  his  body ;  Thomas  Gateley,  as  bailiJOT  to 
Pigot.  Com.'  Anthony  Capel,  distrained  for  the  said  rent,  being  in  arrear  at 
Recov.  f  1.  [\  the  feast  of  St.  Michael  the  Ardhangel,  anno  20  Eliz.  and  the 
Wiues^^^^d'  ^^  "^^^^  Hunt  brought  a  replevin.  And  this  case  was  often 
T.  R.  110.  1  argued  in  the  Common  Pleas,  and  afterwards  in  the  Exchequer- 
Wood's  Conr.  chamber,  before  all  the  justices  of  England ;  and  after  divers 
Dig.  458?T*     conferences  between  all  the  justices  of  England,  it  was  resolved 

•  Pmt.Conv.  by  them  all,  that  in  this  case,  the  recoverors,  nor  any  that  came 
«i.  iPrest.  in  under  their  estate,  should  be  {d)  subject  to  the  charge  of  him 
4i5!Vin? Abr.  ^"  ^^  remainder.  And  afterwards,  Michaelmas  term,  34  &  35 
Recovery      *  Eliz.  the  justices  of  the  Common  Pleas  openly  declared  the  rea- 

'Common  G.      gons  of  their  resolution,  which  I  heard,  and  they  were  in  effect 

pi.  2.  Com.  r  11         ^u 

Diir.  Estates     asfoUoweth: 

B.  9,7,    Bac.  Abr.  Fines  and  Recoveries  C.  Remainder  and  Reversion  H. 

.    Judgment.  Because  the  recoveror  is  in  of  an   estate  which  be  bath 

The  recoveror  crained  under  the  tenant  in  tail  in  possession,  which  estate  is  not 

isinof  an  es-   o  ,         r  ^    ^         r      t  j. 

tate  derived  subject  to  the  charge  of  bim  m  the  remamder :  tor  if  tenant  in 
under  the  te-  (^)  tail  in  possession,  in  the  case  at  the  bar,  had  only  made  a 
wWchls^not  feofiment  in  fee,  although  he  had  afterwards  died  without  issue, 
subject  to  the  yet  the  possession  of  the  feoffee  (so  long  as  the  feoffment  re- 
charges of  him  mains  in  force(E  1)),  shall  not  be  charged  with  the  rent,becau8e 
der.  ^  Ti^^'°*  ^^  ^^  '^^  ^^  ^^^  possession  which  the  tenant  in  tail  gave  him,  which 

possession  of  a  feoffee  of  tenant  in  tail,  so  long  as  the  feoffment  is  in  force,  is  not  subject  to  the 
charges  of  the  remainder-man.    {e)  Post,  128  a.    [Vin.  Abr.  Charge  A,  pi.  13.] 

(d  1 )  That  where  a  use,  after  several  particu-  merely  tenant  in  tail,  as  vras  supposed  in  Martin 

lar  estates  is  limited  to  the  feoffor's  right  heirs,  d.  TregomceU  v.  Strachan.  In  Error  Willes  455 ; 

the  right  heirs  shall  not  be  purchasers,  but  the  but  the  question  was  decided  without  regard  to 

feoffor  or  his  heirs  shall  be  in  inreversion,  ace.  the  tenant  in  tail  having  also  the  revertioik 

post,  1  Co.  130  a.   Bingham's  ease,  post,  2  Co.  (Ed.) 

91  a.  1  lost.  22  b.  ii.  141.  and  n.(7)  ib.  142.  and       (b  1)  The  feoffment  of  tenant  in  tail  operates 

o.  (o).  ib.   1  Sand.  Us.  126.    Watk.  Desc.  168.  as  a  discontinuance  (1  Inst.  326  b.  iii.  118.  ic  n. 

2  Bl.  Com.  176.  Doe,  lessee  qf  the  Earl  of  Lindsey  (c  l).  ib.),  passing  the  fee  simple,  and  turning 

V.  ColyewTy  11  East.  548.  Doe  d.  The  Earl  of  Choi-  the  esUte  of  the  tenant  in  tail,  and  of  those  in 

mnndely  v.  Mturey^  12  East,  599.   It  appears  from  remainder  or  reversion,  into  a  right  of  action ; 

the  statement  of  the  case,  that  William  Capel,  at  and  thiH  new  estate  will  subsist  until  avoided  by 

the  time  of  the  recovery  suffered  by  him,  was  the  action,  or  remitter  of  the  issue  in  tail,  or  of 

tenant  in  tail,  with  the  reversion  in  fee  expec-  the  persons  in  reversion  or  remainder,  1  Inst. 

tant  upon  several  mesne  estates-tail,  and  not  iii.  134  <o  l)«  l  Pres^  Abstr.  381,  S.    (Ed.) 
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was  not  Mibject  to  the  payment  of  the  rent ;  and  if  (/)  he  in  the  ^QT^^^' 
remainder  had  made  a  lease  for  a  hundred  years,  and  after-  [iBf^,n.(n).] 
wards  tenant  in  tall  in  possession  had  made  a  lease  for  a  hun- 
dred years,  both  leases  to  commence  presently,  and  afterwards 
tenant  in-tail  had  made  a  feoffment,  or  suffered  a  common  re- 
coveiT  (f  \\  and  died  without  issue,  they  all  clearly  resolved, 
that  the  (g)  lessee  of  tenant  in  tail  in  possession  should  enjoy  (f)  ^»d.  9HS. 
the  land  against  the  lessee  of  him  in  the  remainder,  although   .  ^    ^* 
the  lease  of  him  in  the  remainder  was  first  made;  for  as  long  as  nant  in  tail« 
the  estate,  which  the  feoffee  or  recoveror  derived  (A)  under  the  while  the  dis- 
estate  of  the  tenant  in  tail  in  possession,  continueth,  so  long  the  JSJ^^S^it** 
lease  of  the  tenant  in  tail  shall  stand ;  and  if  the  lease  of  the  prefemdW 
tenant  in  tail  shall  be  preferred,  *  by  the  same  reason  every  other  ^ore  a  leue  by 
estate  or  interest  derived  out  of  his  estate,  so  long  as  the  feoff-  ^«  "aniinder- 


ment  or  recovery  (g  1)  remains  in  force,  shall  be  also  preferred,  r  0  gou  1 
before  any  estate  or  interest  derived  out  of  the  estate  of  him  in  ^  *  ^ 

the  remainder.     So,  if  he  in  the  remainder  had  (a)  acknow-  ^  common  re- 
kdged  a  recognizance,  and  afterwards  the  tenant  in  tail  had  ac-  covei^  by  te- 
luiowledged  a  recognizance,  and  after  suffered  a  recovery,  and  p«itmtwlletf 
died  witnout  issue,    the  land  shall  be  subject  to  the  recog-  Sdingincum- 
nizance  of  the  tenant  in  tail  (h  1),  but  not  to  the  recognizance  brances. 
of  him  in  the  remainder ;  and  the  land,  in  none  of  these  cases, 
can  be  subject  to  both  the  recognizances,  nor  to  both  the  leases,  29^^'^^' 
nor  to  the  charges  of  (d)  both  simtd  4*  semely  for  then  conftision  b.  1  jones  61 
and  great  inconvenience  would  ensue ;  and  it  would  also  be  ab-  T9.  Vcy  10.  * 
iurd,  that  the  leases,  recognizances,  and  charges  being  made  at  ^  ^*  K.  490. 
several  times,  should  be  leviable  on  the  land  at  one  and  the 
same  time;  and  therefore,  without  question,  in  all  those  cases 
the  land  is  subject  to  the  leases,  recognizances,  and  charges  of 
the  tenant  in  tail :  ex  hoc  sequitWy  that  it  cannot  also  be  sub- 
ject to  the  leases,  recognizances,  and  charges  of  him  in  the  re- 
mamder.     Nota  hoc^  quia  optima  ratio,  id  mihi  videtur.   Another 
reason  was  added,  because  the  charge  of  him  in  the  remainder 
is  good  in  law,  by  reason  of  the  possibility  that  the  land  will  The  eharaei  of 

come  into  ic)  possession,    and  then   the  possession  shall  be  tberemaio'der- 
^  '   ^  ^  man  are  good 


Miy  by  reaiGD  of  the  possibility  of  the  lands  falling  into  possession,  which  is  destroyed  by  the 
ncoferyof  the  tenant  in  tail,  (a)  Mod.  R.  109.  Poph.  5.  1  Jones  72.  Pabn.  141.  2  Ro.  R* 
m  t  Co.  5S  b.  [1  Atk.  9.  Shep.  Touch.  287.  360.  1  Prest.  Conv.  16.  5  Cm.  Dig.  492.  1  Fonb. 


Tr.E^444.    1  Saand  46  1.    ^6)  Ooldsb.  8.    Post,  128  a.  Poph.  6.    M  2  Bnlstr.  44,  45.   Post, 
lA  a.  2  Co.  52  b.  [Vin.  Abr.  Recovery  Common  G,  pL  2.  Bac.  Abr.  Remainder  H.] 


(v  1)  When  a  tenant  in  tail  makes  a  lease  not  Beck  d.  Hawkhu  t.  Wel^,  1  Wils.  276.    Pig. 

vartaated  by  the  statntes,  or  a  settlement,  or  Rec.  120,  1.  l  Prest  Canr.  16. 141.  1  Prest. 

*ay  etber  conTeyance,  and  afterwards  suffers  a  Abst  334.  5  Cru.  Dig.  492.  Infra.    (Eo.) 

recorery,  this  works  by  way  of  con-  (g  l)  A  common  recovery  suffered  by  a  te- 


■hattiiaofthe  lease,  settlement,  or  con  vejrance,  nant  in  tail,  if  erroneous,  maybe  avoided  by 

•ad  renders  it  good  against  the  issue  in  tail  and  the  issue  in  tail,  or  the  remainder-man  or  re- 

Ikose  ia  leoniiider  or  reversion.    Freem.  Rep.  versioner,  by  writ  of  error,  Pig.  Rec.  165. ;  but 

310.  1  Prcat  Abst.  382.  5  Cru.  Dig.  2d  edit  it  remains  in  force  till  avoided,  post,  3  Co.  3.  1 

491  1  Instill.  107.  (n).  Ante. p.  121.  and  n.  (o  4).  Pre^  Conv.  100. ;  and  the  writ  of  error  must 

>^   8o  if  tenant  in  tail  makes  a  mortgage  for  be  brought  withhi  twenw  years  after  such  re- 

ycva,  or  cliarges  the  land  with  any  other  in-  covery  has  been  suffered,  by  st  10  and  11  W 

nsbraaeea,  and  then  suffers  a  recovery,  that  3.  c  4.    As  to  error  to  reverse  a  common  reco- 

ikall  let  hi  all  the  incumbrances ;  and  the  rea-  very  in  general,  see  Wtnchatet-'M  mm,  post,  3  Co. 

Ma  h,  that  whatever  acts  bind  the  tenant  in  11.,  and  the  notes,  ib.  5  Cm.  Dig.  2d  edit  531— 

tul,Bhall  bind  the  recoverors,  or  the  person  or  .551.  Bac.  Abr.  Finesand  Recoveries,  fo).  Vin. 

■aaa  to  whoae  aae  tlie  recovery  is  suffered ;  Abr.  Recovery  (a  a),  (sa) ;  as  to  fidsiiyiiig  re- 

tha  recoveror  cannot  say  that  he,  against  coveries,  infra  n.(Li).    (Ed.) 

ha  recoTeredi  ImmI  bat  an  eatate  in  tail,  (h  l)  Sea  n.  (p  l)  sop. 
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charged ;  for  the  remainder  of  itself  is  not  a  thing  manurable^ 
(d)  Co.  Lit  nor  in  which  a  distress  can  be  taken ;  but  it  ought  to  be  taken 
K  rsh  ^'  ^  upon  the  land  itself,  and  therefore  this  is  a  condition  tacite  an- 
To^bf  360.  nexed  to  the  charge  of  him  in  the  remainder,  that  is  to  say,  to 
Vin.  Abr.  Re-  take  effect,  or  to  commence  in  possession,  when  the  remainder 
coTcry  Con^  jcomes  into  possession,  for  the  (d)  remainder  cannot  be  charged 
Bac.  Abr.  Re-»  witli  any  distress,  but  in  respect  that  it  will  possibly  come  into 
Bninder.H.  possession  (i  1):  but  when  the  tenant  in  tail  suffereth  a  common 
^^^^^iL  recovery,  the  condition,  which  was  tacitly  annexed  to  the  grant, 
Yin*.  Abr.  Re-  is  destroyed,  for  the  remainder  can  never  come  in  possession, 
corerr  Com-  and  by  consequence  the  rent-charge  can  never  commence  (x  1^ 
£!pLS(f.pLS.  ^^^  ^^  possession  is  only  subject  to  distress. 
ITie  snuitee  of  Another  reason  was  added,  that  the  grantee  of  him  in  the  re« 
a  rent-charge  mainder  cannot  {e)  falsify  (l  J )  in  this  case,  because  the  reco- 
of  a  remain-  yg^y  ^^s  not  suffered  by  him  who  was  chargeable  with  the  rent, 
tidJ^'ainnot  hut  by  One  who  was  discharged  of  the  rent,  and  the  recovery 
ftbifVa  reco-  barred  the  remainder,  so  that  he  in  the  remainder  shall  never  fiiu- 
tana  u  ^1  •  *^  (*^  *  ^^^  ^^  ^^  same  reason,  no  person  that  derives  an  inter- 
neither  can  '  est  under  him,  shall  fidsify.  And  (f )  so  it  was  resolved,  that  no 
the  remainder-, lease,  nor  rent,  nor  common,  nor  recognizance,  nor  any  other 
aST-Sd^r  charge,  interest,  or  estate  made  by  him  in  the  remainder,  shall 
him.  charge  the  possession  of  the  recoveror.     And  it  was  also  re* 

r  *  63  a.  1  ^^^^^  ^y  ^^  ^^®  justices  aforesaid,  nuUo  contradicente^  that  a 
A  common  re^  common  recovery  against  *  tenant  in  tail,  shall  (a)  bind,  not  only 
covery,  by  te-  the  remainder,  and  all  leases,  charges,  &c.  granted  or  made  by 
nantm  tail  not  hJui  in  the  remainder,  but  also  the  reversion,  and  all  leases^ 
?ematod"r^d  charges,  &c.  granted  by  him  in  the  reversion,  and  no  difference 
all  leases  and  between  a  reversion  and  a  remainder  expectant  upon  an  estate- 
Charlies  by  the  ^^ji  jjj  ^jj^t  resflect.     And  this  case  was  resolved  by  Lord  John 

remainder-  ^  '' 

■  man,  but  also  the  reversion,  and  all  incumbrances  by  the  reversioner,  (e)  4  Leon.  154.  Mo.  157. 
Ooldsb.  8.  Popb.  6.  Winch.  42.  [Shep.  Toocb.  48.  Pig.  176.  Vin.  Abr.  Recovery  Common  G. 
pi.  3.  Com.  Diff.  Recovery  B  5.  nac.  Abr.  Remainder  £.  5.  H.  {*)  9  Lev.  SO.  Vin.  Abr.  Reco- 
very Common  T.  l.  Post,  136  a.  6  Co.  40  b,  42.  Cro.  £1.  718.  (a)  3  Co.  5, 6.  61.  Mo.  158.  6 
Co.  42  a.  10  Co.  37  b.  2  Ro.  396.  Cro.  EL.718.  [1  Mod.  109,  110.  Willes,  455.  5  T. 
R.  110.  5  Cm.  Dig.  458.  (t)  Walk  Conv.  ed.  Prest.  107.  1  Prest.  Coov.  21.  1  Prest.  Abat  999. 
SL  315.  Vin.  Abr.  Recovery  Common,  O.  pi.  2.  Com.  Dig.  Estates  B.  27.  Bac  Abr.  Fines  and 
Recoveries  C  Remainder  11]. 


(II)  So  a  rent  reserved  upon  a  grant  of  a  re-  145, 6.  1  Inst  ii.  404.  (a).  A  reofrfionary  (eass, 

version  or  remainder,  is  good,  1  Cist.  47  a.  ii.  is  a  lease  to  commence  on  a  future  day  or  events 

411.  and  n.  (o)  ib.;  for  though  the  grantor  has  operating  in  the  meantime  as  an  interetu  <fr- 

no  remedy  for  the  rent  reserved  during  the  con-  mini ;  and  may  be  granted  with  or  without 

tinuance  of  the  particular  estate,  yet  since  it  deed,  even  by  a  person  who  has  merely  arever- 

relates  to  lands  which  were  originally  granted  sion  or  remainder ;  though  when  granted  witb- 

to  make  profit  of,  the  jud^^es  have  gooe  as  far  as  out  deed,  it  confers  no  right  to  the  possession, 

they  could  to  pursue  the  intention  of  such  ori-  till  the  possession  is  vacant,  nor  to  the  rents  or 

ginal  donations,  and  therefore  have  admitted  services  in  the  meantime.  Id.  ib.  On  a  rever- 

such   reservations  to  be  good    immediately ;  sionary  lease,  however,  as  well  as  leases  of  the 

which  construction  is  the  more  reasonable,  be-  reversion,  the  lessor  may  reserve  a  rent  inune* 

cause  in  this  case  there  is  a  remedy  by  distress  diately ;  because  this  is  a  good  contract  to  buid 

for  all  the  arrears,  when  the  reversion  executes  the  lessee,  and  to  mamtain  an  action  of  debt, 

by  the  determhiation  of  the  particular  estate,  and  the  lessor  may  also  have  his  remedy  by  dis- 

Ibid.  Gilb.  Rents  24.    Leases  of  this  descrip-  tress  for  the  arrears,  when  the  lessee  conies  into 

tion  are  styled  ieojct  qf  the  retersion:  they  pass  possession.  2  Roll.  Abr.  406,  7.  Plowd.  423.  1 

a  portion  of  the  reversion  as  a  veaUd  itUertity  Inst.  ii.  4ll.(o).    (Ed.) 
and  confer  a  right  to  the  reserved  rent  and  ser-       ^k  l)  But  tbe  grantee  may  have  a  writ  of  an- 

▼ices,  while  they  create  the  relation  of  landlord  nuity ;  for  where  a  man  grants  an  annual  rent, 

and  tenant  between  the  first  lessee  and  the  se-  the  person  granting  it,  is  as  well  liable  to  tbe 

cond  lessee.  Such  leases  of  a  part  of  the  rever-  charge  as  the  land.    1  Inst.  144  b*  i.  449.  (u). 

sion  cannot,  bearanted  without  deed ;  nor,  at  Ante  p.  137.  n.  (m).    (^o.) 
~~mmon  law, without  attornment.  2  Prest.  Conv.      (l  l>  As  to  falsifying retoveries.— Asa  common 
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Popham,  Chief  Jastice  of  England,  Lord  Edmund  Anderson, 
Chief  Justice  of  the  Common  Fleas,  Sir  Roger  Manwood,  Chief 
Baron  of  the  Exchequer,  and  by  Periam,  Cieriche,  Oawdy, 
Wahnesley,  and  Fenner,  Justices,  Windham,  Justice,  being 
dead,  and  t^  Gent  and  Clark,  Barons  of  the  Exhequer  (1)  (Ml). 

(1)  See  1  Bnrr.  115.  the  rise,  nature  and  history  of  common  recoveries  discussed  at  large; 
aaa  116.  to  119.  ibid,  and  361,  96S.  41t,  415.  1072.  1074.  ibid,  and  9  Burr.  1595.  to  1609.  and 
3  Bvr.  116.  to  119.  and   1072,  1073,  1074.  1134.  ibid.  [See  the  books  cited  ante  p.   18. 

■.(€1).] 


iceovery  can  only  be  reversed  by  a  writ  of   further  by  whom  a  common  recoveiy  may  be 
cmr,  or  some  proceeding  of  a  simihur  nature,    falsified,  Vin.'Abr.  Recovery  (a  a).  Cru.  Rec. 
ts  wUch  none  are  entitled  but  those  who  have  an    2d.  edit.  c.  14.  p.  288.  1  Inst  361.  iii.  175.  Sbep. 
inwdiate  interest  in  the  lands,  the  law  allows    Touch.  48.  Com.  Dig.  Recovery  B.  6, 7,8.  Bac. 
si  strangers,  whose  interests  are  affected  by  a    Abr.  Fines  and  Recoveries  D.    (Ed.) 
pwnmnn  recovery,  to  falsify  it ;  and  this  may  be       (Ml)  This  case  and  the  reasons  in  it,  were 
dsne;  ist,  by  entry  and  plea;  2dly,  by  ac-    approved  by    Hale,    Ch.  J.  and  the   whole 
tisi;  Sdly,  by  action  and  plea,  Cru.  Rec.  s.    court,  in  Hudton  y,  Benaon  and  Bunrn,  2  Lev. 
300.  Booth  77.  Pigott  156.  3  Reev.  Hist  362.    30  ;  and  see  ace.  the  books  cited  ante  p.  115. 
8e  h  nay  be  Invalidated  on  a  trial  in  ejectment,    With  regard  to  the  effect  of  a  common  reco- 
ler  if  a  conmoo  recovenr  is  given  in  evidence,    very,  it  may  be  further  observed,  that  it  bars 
■sd  sei  np  by  way  of  defence,  the  plaintiff  may    not  only  remainders  and  reversions,  and  aU 
Atw  any  defect  in  the  recovery,  as  the  want  of   charges  thereon,  but  likewise  all  collateral  con- 
agoad  tenant  to  the  prascipe  (Dormer  v.  Park-    ditions  and  conditional  limitations  subsequent 
knt,  3  Atk.  135.  6  Bro.  P.  C.  351.  Goodiitle    to  the  estate-tail,  Feam.  Ex.  Dev.  4th  edit.  75. 
d.  Briign  ▼.  Duke  of  Ckando$yit  Burr.  105,  6.    Benson  v.  Hodwny  1  Mod.  108.  2  Lev.  28.  Goodr 
Ti§kr4.AtkinM^.  Horde,  1  Burr.  60.  6  Bro.  P.    ear  v.  Clarke,  1  Lev.  35.  1  Keb.  73.  Pa/^e  v. 
C  633),  or  the  incapacity  of  the  person  execut-    Hayicard,  Pig.  176.  GuUiver  v.  Ashby,  4  Burr. 
i^(tiw  deed  creating  the  tenant  to  the  precipe    19.  {9.  Ambl.  328.  Driver  d.  Edgar  v.  Edgar^ 
(Cm  ^  Sir  ButUr  Wentworih,  1  Ves.  403.  3     Cowp.  379.  NicholU  v.  Shepherd,  2.  Bro.  C  C. 
Alk.  313),  or  of  the  vouchee  who  appeared  by    215. ;  but  a  rent  reserved  upon  a  gift  in  tail  is 
attoraey,  Joneo  d.  Hale  v.  Cave,  cited  Hume  v.    not  barred  by  a  recovery,  though  a  condition  of 
Bmton,  l>oai.Proc.Hil.  1785.  5  Cru.  Dig.  636.    re-entry  is,  see  fVhyte  v.  West,  Cro.  Eliz.  792. 
5S2.;  and  if  the  court  is  of  opinion  that  the  re-    2  Lev.  30.  1  Mod.  109.  Pigot  139.  Freem.  Reo. 
CMery  is  void,  and  the  plaintiff  entitled  to  re-    364.  pi.  466.  Vin.  Abr.  Recovery  Common  (o). 
coter,  SQch  recovery  is  completely  falsified  as    5  Cru.  Dig.  2d  edit.  489.    So  a  common  reeo- 
li  that  action,  id.  ib.'    At  common  law,  a  tenant    very  bars  all  contingent  remainders  depending 
kt  yean  coiild  not  fiilsify  a  common  recovery,    on  the  estate  whereof  the  recovery  is  suffereo, 
1  latt.  46  a.  i.  6i8.     Plowd.  83.;  but  by  stat,    PlunkeU  v.   Holmes,  1  Lev.  11.  Sir  T.  Raym. 
Gleac.  c  11.  and  st  21  H.  8.  c.  15.,  tenants  for    28.  Gilb.  Uses  133.  Loddington  v.  Kime,'  1  Ld. 
yetrs,  tenants  by  statute  merchant,  staple,  or    Raym.  203.  Salk.  243.  3  Lev.  431.  Fearn.  282. 
tkgUf  or  grantee  for  years  of  a  rent  charge  (1     Carter  v.  Bamardi^on,  1  P.  Wms.  505.  Doe  d. 
lait  46  a.  (4).  1.629.(3),  are  enabled  to  falsify  a    Brown  v.   Holm,  3  Wils.  237.    Goodright  v. 
ftigned  recovery  had  against  the  person  in  rever-    Dunham,  Dougl.  264.  Goodright  v.  BilUngion, 
MB,  1  Inst.  46  a.  i.  628,9.    2  InsL322.  Bro.  Ah.    Id.  753. ;  and  it  operates  as  a  bar  to  powerji 
I«ue  26.  Fits.  N.  B.  198.  220.  Vaagh.  127.    A    appendant  or  in  gross  (.King  v.  MelUng,  1  Vent. 
' — '  of  equity  will  invalidate  a  recovery  ob-    2^5.  2  l^v.  58.  SaviUe  v.  Blaekett,  1  P.  Wms. 
~  by  fraud  or  imposition,  by  compelling    777),  and  as  an  extingoishnient  of  a  power  re- 


the  rceoveror  to  convey  the  estate  to  the  person  lating  to  the  land,  4  Cru.  Dig.  282.  Albamf*$  ease, 

vW  is  entitled  in  equity  to  have  it,  or  by  de-  post,  1  Co.  110  b.  and  the  notes  there ;  (though 

dving  the  recoveror  to  be  a  trustee  for  such  not  of  a  collateral  power,  ibid.  Sugd.  Pow.  2d 

pefsoo,  Fsrref  v.  Ferres,  2  Ab.  £q.  695. ;  so  it  edit.  73.) ;  and  lastly,  a  recovery  suffered  after 

wiD  restrain  the  operation  of  a  recovery  to  the  an  erroneous  fine,  will  bar  the  iMue  in  tail  from 

es  for  which  it  was  intended,  Stanhope  v.  bringing  a  writ  of  error  to  reverse  the  fine^  Bar* 

r,  Px.  Cb.  435.  5  Cru.  Dig.  553,  4.  See  ton  v.  Leter^  Cro.  Eliz.  388.    (£0.) 
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ARCHER'S  CASE. 

Trinity  Term,  Anno  39  EKx.  Rot.  1676. 
In  the  Common  Pleas. 


BjlLDWllf 


Scot. 
1597.  John  Smith,  Oent  was  summoned  to  answer  to  William  Bald- 
win of  a  plea,  wherefore  he  took  the  cattle  of  the  said  William, 
and  them  unjastly  detained  aoainst  ga^  and  pledges,  Sec  (a)* 
Smith.  And  whereupon,  the  said  William,  by  Isaac  Hantond  his  attor- 
fPt.  I.— dS  b],  ney,  complaineth,  that  the  aforesaid  John,  the  9th  day  of  Janu- 
EMezytf.  nry  in  thg  35tij  yg^r  of  the  reign  of  the  lady  the  now  Queen 
l^*2!2f*"*  *"  ^®5>  *t  Bocking,  m  a  certain  place  (c)  called  the  meadow,  abut- 
^^  ting  upon  the  common  highway,  leading  from  Braintree  into 

Pantfield,  in  the  county  aforesaid,  towards  the  north-east,  and 

upon  the  lands  of  John  Mott,  towards  the  south-west,  took  the 

cattle  (o),  that  is  to  say,  26  sheep  of  him  (e)  the  said  William^ 

and  them  unjustly  detained  against  gages  and  pledges,  until^ 

&c.    Whereupon  he  saith  he  is  injured,  and  hath  damage  to  the 

yalue  of  40  pounds,  and  thereof  he  brineeth  suit,  &c    And  the 

CoflUstDGe.      i£>resaid  John,  by  Thomas  Reynolds  his  attorney,  cometh,  and 

B^'**^£i  ^^f®^^®^h  the  force  and  injury  when,  &c    And  as  bail^  of 

Kent,  says,      John  Kent,   Gent  (son  of  John  Kent,  Gent,  deceased)  well 

the  pkce  con-  acknowledgeth  the  taking  of  the  cattle  aforesaid  in  the  place 

which  are^e   ^^^^^^^  "*  which,  &c.  and  justly,  &c.    Because  he  saith,  that 

•oil  and  free-    the  same  place,  in  which  it  is  supposed  the  taking  of  the  cattle 

•hold  of  John     aforesaid  above  to  be  done,  containeth  in  itself  4  acres  of  pat- 

inMe'^a^'  ture(F),with  the  appurtenances, in  Bocking  aforesaid,  whichmur 

tie  were  in  the  acres  of  pasture,  with  the  ^purtenances,  are,  and  at  the  time 

aaid  place,  da-  aforesaid,  when,  &c.  was  the  soil  and  freehold  (g)  of  the  said 

deiSndlrar"^   John  Kent,  the  son ;  and  because  the  cattle  aforesaid,  at  the 

took  them.        time  aforesaid,  when,  8cc.  were  in  the  same  place  in  which,  &c 

then  eating  the  grass,  and  doing  damage  there,  the  said  John 
Smith,  as  oailiff  of  the  aforesaid  John  Kent  the  son,  doth  well 


(a)  As  to  replevin  in  general^  see  ante  p.  134.  Lutw.  1231,  3.  l  Ld.  Raym.  332,  3.  1  Samid. 
d.(a).    (Ed.)  34r  d.  (5).  Ante  p.  135.  n.  (g).    <Ei>.) 

(b)  That  the  precise  dav  is  not  material,  ante 

p.  135.  n.  (b).  As  to  the  declaration  in  general,  (o)  In  an  avowry,  or  cognizance  in  right  of  a 

ante  p.  135.  n.  (b).  (c).    (Ed.)  freeholder,  it  is  sufficient  to  say  his  »oiltmdfre^ 

(c)  That  the  place  where  the  distress  was  hold,  thooeh  it  is  against  the  common  rule  of 
taken  most  be  described  with  certainty,  it  be-  pleading,  hecaose  these  words  apply  as  welLto 
ing  material  and  traversable.  Hob.  16.  Willes  an  estate  in  tail,  or  for  life,  as  to  an  estate  in 
475.  2  Wils.  354.  8  Wentw.  142. 144.  1  Saund.  fee :  and  if  the  avowant  be  seised  either  in  tail 
347.  (1).    Ante  p.  135.  n.  (c).    (Ed.)  or  for  Ufe,  he  ought  regularly  to  shew  the  com- 

(d)  That  the  description  and  number  of  the  mencement  of  it  1  Ld.  Raym.  333.  1  Saond. 
cattle  should  be  statea  with  certainty,  ante  p.  347  d.  (6).  However,  to  sa^  tliat  he  is  seised 
135.  n.Cp),    (Ed.)  generally,  without  saying  of  wliat  estate,  is  bad 

(b)  The  property  must  be  correctly  stated,  on  special  demurrer,  5iiii(Md«rt  v.  Hastfy,  2  Lutw. 

ante  p.  135.  n.  (e).  Com.  Dig.  Pleader,  (3  k  10).  1 231,  2.  Garth.  9. 1  Ld.  Raym.  332, 3.  See  fbr- 

(£d.)  tiier  as  to  an  avowry  for  damage  feasant,  t 

(f)  That  it  is  not  necessarv  to  state  that  the  Chit.  Plead.  546.  2  Saund.  284  d.  285.  2  Bos. 

place  contahu  a  certain  number  of  «er€S|  see  9  and  Pul.  359.    (Ed.) 
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acknowledge  the  taking  of  the  cattle  aforesaid,  in  the  place  afore- 
said, in  which,  &c.  and  justly,  See.  there  so  doing  damage  (h), 
&C.     And  the  aforesaid  Wuiiam  Baldwin  saith,  that  the  said  l     64  a.  j 
John  Smith,  as  bailiff  of  the  said  *  John  Kent  the  son,  for  the  Plea  in  bar. 
reason  before  alleged,  ought  not  to  acknowledge  the  taking  of  '^^jifd^Tf  ^i# 
the  cattle  aforesaia  to  be  just;  because  he  saitn,  that  long  oe-  the^Miwtn^ 
fore  the  said  time  of  the  taking  aforesaid  done,  one  John  Archer,  pve  plaintiff 
Gent,  was  seised  of  the  aforesaid  four  acres  of  pasture,  with  their  ™^^  ^  P°^ 
appurtenances,  in  which,  &c.  in  his  demesne  as  of  fee;  and  he  therein; 
the  said  John,  being  thereof  so  seised,  before  the  aforesaid  time 
cS  the  taking  aforesaid  done,  that  is  to  say,  on  the  8th  day  of 
JannaiT,  in  the  S6th  year  of  the  reign  of  the  lady  the  now  Queen 
afi)retaid,  gave  licence  (i)  unto  the  said  William,  to  put  his 
ctttle  aforesaid  into  the  aforesaid  place,  in  which,  &c.  to  eat  the 
grass  there  growing;  by  virtue  of  which  licence,  the  said  Wil-  who^aecord- 
uam  afterwards,  that  is  to  say,  on  the  aforesaid  9th  day  of  Ja-  ^^fg^^^J, 
noary,  in  the  36th  year  aforesaid,  put  his  cattle  aforesaid  in  the  till  defendant 
plao^  in  which,  8cc.  to  eat  the  grass  there  growing:  which  cattle  ^ook  them, 
were  in  the  said  place,  in  which,  &c.  eating  Uie  grass  then 
growing  in  the  same,  until  the  said  John  Smith,  on  the  aforesaid 
9th  day  of  January,  in  the  36th  year  of  the  lady  the  now  Queen 
aibresaidy  at  Bocking  aforesaid,  in  the  aforesaid  place  called  the 
Meadow,  took  the  catde  aforesaid  of  him  the  said  William,  and 
them  unjustly  detained  against  gages  and  pledges,  until,  &c.  as 
he  above  affainst  him  complaineth.    Without  tnis  (k),  that  the  Travene  of 
atwesaid  tour  acres  of  pasture,    with  the  appurtenances,   in  ^«ti^eofJ» 
vhich,  &c.    at  the  time  of  the  taking  aforesaid  done,    were 
the  soil  and  freehold  of  the  said  John  Kent,  the  son,  as  the 
said  William   above  hath  alleged;    and  this  he  is  ready  to 
Terify  (l)  :   wherefore  inasmuch  as  the  said    John  Smith  ac« 
bowledgeth  the  taking  of  the  cattle  aforesaid,  in  the  aforesaid 
plioe,  in  which,  8cc  uie  said  William  prays  judgment  and  his 
duu^ges,  by  the  occasion  of  the  taking  and  vmjustly  detaining 
the  same  cattle,  to  be  adjudged  to  him,  &c.     And  the  aforesaid  Replication 
Mm  Smith,  as  before,  saith,  that  the  aforesaid  four  acres  of  pas-  [|^2aeof'!r 
tore,  with  dieir  appurtenances,  in  which,  8cc.  at  the  time  arore-  k. 
iud,  when,  &c.  were  the  soil  and  freehold  of  the  said  John  Kent, 
the  SOD,  as  he  before  hath  alleged ;  and  of  this  he  puts  himself 
tqioD  the  country;  and  the  said  William  Baldwin  likewise.  Itrae joined. 
And  therefore  it  is  commanded  to  the  sherifi^  that  he  cause  to  Venire  award- 
come  here  from  the  day  of  Holy  Trinity,  in  three  weeks,  12,  &c  ^ 
hf  whom,  &c«  and  who  neither,  8&c.  to  recognize,  &c.  because,  »     .    i.    . 
M  well,  &C  And  afterwards  the  process  was  continued  between  Ai^f  onoror^ 
Ae  ifinesaid  parties  of  the  aforesaid  plea,  by  the  jurors  between 
dteni  being  respited  here,  until  this  day,  that  is  to  say,  from 
Esster-day  in  three  weeks,  in  the  37th  year  of  the  reign  of  the 
ttid  lady  the  now  Queen.    And  now  here  at  this  day,  cometh 

(■)  That  thii  eonclnsion  without  a  verifica-  and  cannot  be  given  in  evidence  nnder  the  gt* 

^  it  sniper,  1  Sannd.  347.  (7).    (Ed.)  neral  issue,  S  T.  R.  166.   With  respect  to  pleas 

(i)  Am  to  this  plea  in  bar,  see  Com.  Dig,  Plead,  in  bar  in  replevin  in  general,  see  1  Chit.  Plead, 

(S I «tX  (3  m.  34),  &c.;  as  to  pleading  a  licence  576— 579.  ii.  655--665.    (Ed.) 

■  vaeral,  Cob.  Dig.  Pleader  (3  m.  35.)  Yin.  (k)  As  to  traverses  in  general|  ante  p.  44,5.  n. 

Akr.  Licence,  i  Chit.  Plead.  Ind.  tit.  Licence;  (p).    ^d.) 

>ai  that  In  trtgptm  a  licence  matt  be  pleaded,  (l)  See  ante  p.  46.  n.  (q). 


IM  FLBiDIirdS  III  ARCHSE*8  CASS.  Fait  I. 


AB  wdl  the  aforesaid  WiUiain,  as  the  aforesaid  John  Smith,  by 
their  attomies  aforesaid ;  and  the  jurors  thereof  impanelled  be- 
ing called,  likewise  come,  who,  to  say  the  truth  of  tne  premises^ 
being  chosen,  tried,  and  sworn,  say  upon  their  oath,  that  one 
£  *  64  b.  ]]  Francis  *  Archer  was  seised  of  the  said  four  acres  of  pasture,  with 
Special  ter- '    their  appurtenances,  in  which,  &c.  in  his  demesne  as  of  fee,  and 
di^  held  the  same  of  one  Thomas  Wilson,  as  of  his  manor  of 

2*^^^^'l^  in  the  county  aforesaid,  in  free  socage  (m),  and  that  the  said 
feo  of  the  l0CM  Francis  Archer  had  issue  one  Robert  Archer,  which  Robert 
iMfM0$  had  then  issue  the  aforesaid  John  Archer  the  son,  and  his  right 

bid  isfoe  Ro-  and  next  heir  apparent ;  which  aforesaid  Francis  Archer,  so  of 
LwM  moS  *^®  aforesaid  four  acres  of  pasture,  with  the  appurtenances,  being 
John  Archer;  seised,  before  the  said  time  when,  &c«  that  is  to  say  in  the  £5tn 
mod  S5  Nov.,  day  of  NoVember  in  the  year  of  our  Lord  1 578,  made  his  last 
y^in^  ^r?f»g  ^"^  ®°^  testament  in  writing  (n),  and  by  the  same  his  last  wid 
doWt«d  his  willed  and  bequeathed  the  tenements  aforesaid,  with  the  appur* 
Bettaage  and  tenances,  amongst  other  things,  as  followeth  : 
f^^i^^T  "  ^^^  ^  S^ve  ^^  bequeath  to  Robert  Archer,  my  first  son^ 
wbirhl^tately  all  that  my  messuage  or  tenement,  with  the  appurtenances, 
purchased  of  called  the  Greyhound,  with  all  and  singular  the  lands  and 
sonRo^rHbr  grounds,  which  and  whatsoever  I  late  purchased  and  bought  of 
life,  remainder  one  John  Palmer,  as  they  are  set,  lying  and  being  in  Bocking 
to  his  '^S^t  aforesaid:  to  have  and  to  hold  the  said  messuage  or  tenement, 
in  tau!^  A"^  Other  the  premises  late  purchased  and  bought  of  the  said 

John  Palmer,  as  is  aforesaid,  to  the  said  Robeit  Archer  my 
son,  from  and  after  the  day  of  my  death  forwards  during  his  na- 
tural life :  and  after  the  death  of  Robert  Archer  my  said  son,  I 
will  my  said  messuage  or  tenement,  called  the  Greyhound,  to- 
gether with  all  the  said  lands  and  grounds  which  I  late  pur- 
chased of  the  said  John  Palmer,  shall  wholFy  remain  te  the 
right  and  next  heir  of  the  same  Robert  Archer,  and  to  the  heirs 
oihis  body  lawfully  begotten  for  even^ 
Francis  died  -^^^  afterwards  Ae  aforesaid  Francis  Archer  died,  of  the' 

seised.  aforesaid  four  acres  ofpasture,  with  the  appurtenances,  amongst 

He  pnrchased   other  things,  in  form  aforesaid  seised.     And  the  said  jurors  fur-' 
the  lonitM  oM  ^y^^j,  ^j^  upon  their  oath,  that  the  aforesaid  Francis  Archer  pur- — 
P.  '     .chased  the  aforesaid  four  acres  of  pasture,  with  their  mpurte- 

nances,  of  ,.the  aforesaid  John  Palmer,  in  the  aforesaid  last  will_ 
Afier  the  of  the  aforesaid  Francis  named :  and  the  jurors  further  say,  uponk- 

ci^Ro^l^rt^  their  oath,  that  afliefthe  death  of  the  said  Francis  Archer,  thfis 
tered.andwas  aforesaid  Robert  Archer  being  son  and  heir  apparent  of  th^ 
aeised;  aforesaid  Francis,  into  the  aforesaid  four  acres  ofpasture,  with  thei^ 

appurtenances  entered  (o),  and  was  thereof  seised  of  such  estati^ 
as  the  law  in  diis  case  requireth ;  and  the  said  Itobert  so  there—- 


(m)  The  tenure  is  stated,  becaose  the  sfatntei  (n)  In  pleading  a  will,  it  most  be  shown 

of  wills,  32  H.  8.  c.  i.  and  34  H.  8.  c.  5,  antho^  hav«  been-made  in  writidgt  in  pursnance  of  tl 

rised  a  disposition  by  will  of  the  whole  of  socage  statutes  5t  and  34  Hen.  8.  c.  5.  1  Saond.  876 

lands,  though  only  two-thirds  of  lands  held  by  -{t}*  Ante  p.  12.  n.  (t).    (Ed.) 
knight  service  coald  be  devised  nnder  those 

statutes ;  until  the  abolition  of  inllitai7  tenures  (o)  That  in  the  case  of  a  devise  of  a  freebo 

by  the  12  Cha.  2.  c.  24.    See  1  Inst.  Ill  b.  ii.  interest,  no  assent  ofthc  executor  is  to  be  stste 

636— 644.  and  thenotfS,ib.  As  to  socage  tenure,  1  Inst.  Ilia.  ii.  645.  3  East  120.  7  East  394. 

by  which  lands  are  now  generally  held,  see  2  Bl.  Saund.  278.  (5).    (Ed.) 
Com.  78—81.  i.  1  Inst.  ii70.  (a).  330—348.  (Ed.) 
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of  bdng  seised)  before  the  aforesaid  time,  when,  8cc.  that  is  to 
sajf  oa  the  21st  day  of  January,  in  the  S6th  year  of  the  reign  of 
mt  said  lady  the  now  Queen,  by  his  deed  of  feoffment  (p), 
^  with  the  seal  of  the  said  Robert  sealed,  and  to  the  jurors  afore-     [  *  56  a.  ^ 
said  in  evidence  shewed,  enfeoffed  one  John  Kent,  father  of  the  and  by  deed  of' 
said  John  Kent,  in  the  conusance  aforesaid  above  named,  of  the  ^^^"^^'^hJ^ 
afiyresaid  four  acres  of  pasture,  with  their  appurtenances,  in  which,  enfeoffed  J.'k« 
ftc  amongst  other  thinjgs,  by  the  names  of  all  that  his  messuage  fkther  of  the 
or  tenement,  and  all  houses,  buildings,  barns,  orchards,  and  ^^j^^l^L^ 
flurdens,  with  the  appurtenances,  sometimes  called  or  known  by  in  fee, 
tte  name  of  the  Greyhound,  or  otherwise,  or  by  what  other 
name  or  names  the  same  were  called  or  known,  situate,  lying 
and  being  in  Bocking  aforesaid,  in  a  street  there  called  Becking 
Eand*,  and  of  all  those  lands,  meadows,  and  pastures,  to  the 
same  belonging  or  appertaining,  or  with  the  same  at  any  time 
then  before  demised,  used,  or  occupied,  lying  and  being  at 
Bocking  aforesaid,  to  have  and  to  hold  to  the  aforesaid  John 
Kent,  tke  father,  his  heirs  and  assigns  for  ever,  to  the  proper 
use  and  behoof  of  the  said  John,  his  heirs  and  assigns  for  ever. 
And  further,  the  said  Robert  Archer,  and  his  heirs,  by  the  deed 
afinresaid,  all  and  singular  the  aforesaid  messuaees  or  tenements, 
houses,  buildings,  meadows,  pastures,  and  other  the  premises 
■finresaid,  with  the  appurtenances,  to  the  aforesaid  John  Kent 
the  father,  his  heirs  and  assigns,  to  the  use  in  the  said  deed 
nentioned,  against  all  men  did  warrant  (q),  as  by  the  said  with  war« 
charter  of  feoffment,  to  the  jurors  aforesaid  given  in  evidence,  it  ^^^y* 
more  fiilly  appeareth.     By  virtue  of  which  feoffment,  the  afore- 
siid  John  Kent  the  father,  was  seised  of  the  aforesaid  four  acres  of 
pasture,  with  their  appiuteaances,  in  which,  8cc.  in  his  demesne 
as  of  jfee.     And  further,  the  jurors  aforesaid,  say  upon  their  J.  A.  the  ton 
oath,  that  after  the  feoffment  aforesaid,  in  form  aforesaid  made,  j^^v'^^l"^''^ 
die  aforesaid  John  Archer,  son,  and  right  and  next  heir  appa-  fee,  wbore-enT 
rent  of  the  aforesaid  Robert  Archer,  in  the  lives  of  the  afore*  tered,  and  was 
lud  Robert  Archer,  and  John  Kent  the  father,  into  the  afore*  feised. 
said  fimr  acres  of  pasture,  with  the  appurtenances,  in  which,  &c. 
upon  the  possession  of  the  aforesaid  John  Kent  the  father, 
thereupon  entered;  upon  the  possession  of  which  said  John 
Ardier  thereof,  the  said  John  Kent  the  father,  afterwards  re- 
entered, and  was  of  the  aforesaid  four  acres  of  pastur^  with  their 
appurtenances,  in  which,  &c.  seised,  as  the  law  in  .this  case  re- 
fuieth.    And  the  said  John  Kent  the  father,  so  thereof  being  j.  k.  by  win, 
ttised,  before  the  aforesaid  time,  when,  &c.  that  is  to  say,  on  the  16  May,  ft 
16th  day  of  May,  in  the  27th  year  of  the  reiim  of  the  lady  the  f  "*;  ^^i}^ 

^      r\  "^  ^     f    .     .  .         5  1  MiV  .  .       ,    y        m  to  his  son  the 

now  Queen,  made  his  testament  and  last  will  in  writmg  (r},  and  Mid  j.k.  and 
by  the  same  his  last  will  gave  and  bequeathed  to  the  aiorcsaid  bis  heirs  the 
John,  his  second  son,  and  his  heirs,  the  aforesaid  four  acres  of  Jjjjyjledr' 
pettor^  with  the  appurtenances,  in  which,  &c.  amongst  other 

'  '  III  f 

('> It  b  not  otnal,  nor  in  general  necessary,  (q)  See  post,  67  a.  n.  As  to  the  nature  and  ope- 

^ jM  a  feoffment  by  deed,  S  Saund.  9.  (13).  ration  of  warranty  in  general,  see  ante  p.  1.  n. 

•T.R,575..  bnt  it  seems  to  be  proper,  where  (b),  i  Inst.  ii.  245.  (a).    Shep.  Tonch.   Chap. 

^  feoffment  (as  in  this  case)  contains  a  war-  Warranty.  Com.  Dig.  Garran^.    (£o.) 
'^  of  which  the  party  means  to  avail  iHmself; 

^  t  last  365  a.  It.  303.  (o  2).   Hob.  21.  Ante  (r)  Ante  p.  158.  n.  (h). 
P-3t.B.(Ti).    (Ed.; 
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things ;  and  afterwards,  and  before  the  said  time,  when,  &c.  the 

a&resaid  John  Kent  the  &ther,  of  such  estate  of  the  aforesaid 

four  acres  of  pasture,  with  the  appurtenances,  in  which,  &c.  died 

J.  K.theion     seised ;  after  whose  death,  the  aforesud  John  Kent  the  son,  into 

^»  t^ied!'      the  aforesaid  four  acres  of  pasture,  with  the  appurtenances,  entered 

(s),  aind  was  thereof  seised  of  such  Estate  as  the  law  in  this  case 
[  *  65  b.  ]  requireth.    And  *  afterwards,  and  before  the  aforesaid  time, 
lUbert  died ;    when,  &C.  the  aforesaid  Robert  Archer  died ;  after  whose  death 
the  aforesaid  John  Archer  the  son,  and  right  and  next  heir  of 
the  aforesaid  Robert  Archer,  into  the  aforesaid  four  acres  of  pas- 
ture, with  the  appurtenances,  in  which,  &c.  upon  the  possession 
of  the  said  John  Kent  the  son  thereupon  entered,  and  was 
thereof  seised,  as  the  law  in  this  case  requireth.    And  the  said 
and  John  A.      John  Archer  so  thereof  being  seised,  on  the  aforesaid  8th  day 
X  Kettle  MO    ^^  November,  in  the  36th  year  aforesaid,  gave  licence  (t)  to  the 
and  was  seised,  said  William  Baldwin,  to  put  his  cattle  aforesaid  into  the  afore- 
and  gare  li-      said  place,  in  which,  8cc.  to  feed  upon  the  grass  in  the  same  then 
Sfftopnthir'  growing;  by  virtue  of  which  licence,  the  said  William  afiier- 
cattle  mto  the    wards,  that  is  to  say,  on  the  aforesaid  9th  day  of  January,  in 
placeyin  which,  thg  ^Q^]^  yg^r  abovesaid,  put  his  cattle  aforesaid  into  the  afore- 
*'  said  place,  in  which,  &c.  to  feed  upon  the  grass  then  and  there 

who  accord-  growing,  which  cattle  were  in  the  same  place,  in  which,  &c.  feed- 
SStfe^tbllSii,  Si^  ^Voh  the  grass  therein,  until  the  aforesaid  John  Smith,  as 
till  defendant'  bailiff  of  the  aforesaid  John  Kent  the  son,  on  the  aforesaid  9th 
took  them.        day  of  January,  in  the  36th  year  abovesaid,  into  the  aforesaid 

place  called  the  Meadow,  to  the  use  of  the  said  John  the  son, 
entered,  and  took  the  aforesaid  cattle  of  the  aforesaid  William^ 
and  them  detained  against  gages  and  pledges,  until,  8cc.  as  the 
aforesaid  William  mldwin  above  against  the  aforesaid  John 
JniT  praj  the    Smith  complaineth.  And  if,  upon  the  whole  matter  aforesaid,  by 
advice  of  the     the  lurors  aforesaid,  in  form  aforesaid  found,  it  shall  seem  to  the 
court.  justices  and  court  here,  that  the  aforesaid  four  acres  of  pasture, 

with  their  appurtenances,  in  which,  8cc.  at  the  aforesaid  time» 
when,  &c.  were  not  the  soil  tod  freehold  of  the  aforesaid  John 
Kent  the  son,  then  the  said  jurors  say,  upon  their  oath,  that  the 
aforesaid  four  acres  of  pasture,  with  the  appurtenances,  in  which, 
&c.  at  the  aforesaid  time,  when,  &c.  were  not  the  soil  and  free- 
hold of  the  aforesaid  John  Kent  the  son,  as  the  aforesaid  Wil- 
liam Baldwin  above  hath  alleged :  and  then  they  assess  the  da- 
maces  of  the  said  William  Baldwin,  by  occasion  of  the  taking 
ana  unjustly  detaining  of  thei  aforesaid  cattle,  besides  his  costs 
and  charges  by  him  about  his  suit  in  this  behalf  expended, 
to  12  pence,  and  for  his  said  costs  and  charges  to  2  pence.  And 
if,  upon  the  whole  matter  aforesaid,  by  the  jurors  aforesaid,  in 
form  aforesaid  found,  it  shall  seem  to  tlie  justices  and  court  here, 
that  the  aforesaid  four  acres  of  pasture,  with  the  appurtenances, 
in  which,  &c«  at  the  aforesaid  time,  when,  &c.  were  the  soil  and 
freehold  of  the  aforesaid  John  Kent  the  son,  as  the  said  John 
Smith  above  aUegeth,  then  they  assess  the  damages  of  him  the 
Curia  advimn  said  John  Smith,  by  the  occasion  of  the  premises,  besides  his 
vuU.  costs  and  charges  by  him  about  his  suit  in  this  behalf  expended 


(f )  Ante  p«  158«  a.  (o).  (t)  Ante  p.  157.  n.  (i). 
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l»  19  pence)  and  for  his  costs  aiid  charges  to  2  pence.     And  be- 
csiMe  the  justices  here  will  advise  themselves  of  and  upon  the 
preflHses,  before  they  give  their  judgment  thereof,  •  day  is  giVen  [  *  66  a.  3 
le  the  said  parties  here,  until  the  morrow  of  the  Holy  Trinity,  to  To  Trin.  $7 
hear  their  judgment  thereof,  because  the  same  justices  here  Eliz. 
thereof  are  not  .yet,  8cc.   At  which  day,  here  cometh  as  well  the 
aforesaid  William,  as  the  aforesaid  John,  by  their  attomies  afore- 
Mid ;  and  because  the  justices  here  will  further  advise  them- 
selves of  and  upon  the  premises,  before  they  give  their  judgment 
thereoi^  a  further  day  is  given  to  the  said  parties  here,  until  in 
eight  days  of  St.  Michael,  to  hear  their  judgment  thereof;  because  Mich. 
ita  same  justices  here  thereof,  are  not  yet,  &c.  At  which  day,  here  [^}^  P*  ^'  "' 
coBseth  as  well  the  aforesaid  William,  as  the  aforesaid  John,  by 
their  attomies  aforesaid ;  and  because  the  justices  here  will  fur- 
ther advise  themselves  of  and  upon  the  premises  before  they  give 
their  judgment  thereof,  day  is  given  to  the  said  parties  here,  un- 
til io  eight  days  of  St.  Hilary,  to  hear  their  judgment  thereof;  be-  Hil.  S8  Elis« 
cause  the  same  justices  here  thereof  are  not  yet,  &c     At  which 
diy,  here  comedi  as  well  the  aforesaid  William,  as  the  aforesaid 
John,  by  their  attomies  aforesaid ;  and  because  the  justices  here 
will  fiirther  advise  themselves  of  ahd  upon  the  premises,  before 
diey  fpre  their  judgment  thereof,  a  further  day  is  given  to  the 
parties  aforesaid  here,  until  from  Easter-day  in  15  oays,  to  hear  But. 
their  judgment  thereof;  because  the  same  justices  here  thereof 
are  not  yet,  &c.     At  which  day,  here  cometh  as  well  the  afore- 
aud  William,  as  the  aforesaid  John,  by  their  attornies  aforesaid; 
and  because  the  justices  here  will  further  advise  themselves  of 
and  upon  the  premises,  before  they  g\ve  their  judgment  thereof, 
a  further  day  is  given  to  the  parties  aforesaid  here,  until  the  mor- 
nm  rf  the  Holv  Trinity,  to  hear  their  judgment  thereof;  be-  "r""^' 
cause  the  same  justices  here  thereof  are  not  yet,  &c.     At  which 
day,  here  cometh  as  well  the  aforesaid  William,  as  the  aforesaid 
Mu,  by  their  attomies  aforesaid ;  and  upon  this,  the  premises  Judgment  for 
bring  seen,  and  by  the  justices  here  fully  understood,  it  is  (a)  <'«^'^<*»"*» 
gnu£ed,  that  the  said  William  take  nothing  by  his  writ  afore - 
laid,  bat  be  in  mercy  for  his  &lse  clamour,  and  the  aforesaid 
Jolm  thereof  may  go  without  day,  &q.     And  that  he  have  a  re-  that  he  bave  a 
taiaof  his  cattle  aforesaid,  to  hold  for  ever  irrepleviable  (u),  return  of  his 

''    o  \    Jy   cattle  irre- 

plefHililc.  (a)  1  RoU.  771.  774.  1  Bulstr.  1S5,  126. 179.  1  Syd.  70.  1  Co.  83  a,  119  b,  92  a, 
Ma.  Hob.  17. 19. 327.  Latch,  7B.  83. 188.  Noy,  77.  Poph.  303.  212.  Palm.  260.  N.  Bcnl. 
IM.  pl.fa6.  Cr.  £1. 145.  Jenk  Ceut.  13.  Cr.  Jac.  6.  386.  632.  1  Roll.  R.  275.  279.  9  Boktr. 
M,9t,94.  Cr.  Car.  45.  4i2.  Yelv.  130.  Hob.  194.  Stat.  16  and  17  Car.  2.  c.  8.  SUt.2$ 
■id  23  Car.  2.  c.  4.    [Ante  p.  53.  n.  (x)]. 

• 

(v)  At  cwmon  law,  the  jndgmeot  for  the  de-  By  this  statote  however,  it  was  provided,  that  ia 

^•daat  hi  repieTiB  on  verdict,  demorrer,  or  case  the  plaintiff  be  non6uited,thedefendantshall 

Wfi  liiuu  hf  the  Dlauitiflf,  was,  to  have  a  return  have  a  writ  de  retorm  habendo,  for  the  return  of 

^^  foods  trreiAevisable ;  but  previous  to  the  the  goods  into  his  custody,  to  be  sold  or  dis- 

*t>tite  ai  WestmoMter  15  Edw.  1.  c.  2.-  the  re«  posed  of,  as  if  no  replevin  had  been  made ;  and 

ta  nm  never  irreplevisable  after  a  namuiif  the  plaintiff  cannot  have  a  new  replevin,  but 

^"^Btber  before  the  avowry  or  after,  or  before  mustsueouta  writ  of  second  deliverance  (Gilb. 

^<Aer  iasue  jomed ;  because,  where  the  de-  Rep.  c.  11.  s.  yii.  4.),  and  if  he  be  a  secobd 

"'■diat  M  jitdgmeiit  for  a  return  on  a.  non-  time  nonsuit,  the  distress  shall  remain  irr«- 

'^ftoacb  after  verdict,  that  judgment  was  pleviaable  for  ever,  2  Inst.  340.    But  in  case 

^  famifed  npoo  the  verdict,  but  on  the  de-  of  a  distress  for  rent  arrear,  the  vrrit  of  second 

«disfihe  plaiBliff,iB  withdrawing  himself  at  a  deliverance  Is  in  effect  taken  away  by  statute 

^^■'■MMnQed^adftefthevcfdiict.  GiU>.Bep,170.  17  Car.  2.  c.7.  (t  Vent.  64.)^  which  directs^  thai 
▼OUi.                                                       M  ' 
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&c.  and  how,  &c.  that  the  sheriff  make  it  appear  here  in  eight 

[Ante  p.  9.  D.  days  of  St  Michdel,  &c.;  it  is  also  granted  that  the  aforesaid 
^'^^'          '     John  recover  against  the  said  William,  his  damages  to  14  pence, 

by  the  jurors  aforesaid,  in  form  aforesaid  assessed,  as  also  18 

if  the  plaintiff  be  nonsuit  before  iMuejotuMl,  then  Seaton,  1  Taunt.  310. ;  but  it  seems  this  statute 
upon  suggestion  made  on  the  record  in  nature  is  confined  to  avowries  under  tenure,  for  it  has 
of  an  avowry  or  cognizance,  or  if  judgment  be  been  held  tiiat  it  does  net  extend  to  a  rent 
given  against  him  on  demurrer,  then,  without  charge  (Willes  429.  1  Bos.  and  Pnl.  S14.  % 
any  such  suggestion,  the  defendant  may  have  a  New.  Rep.  56,  ante  p.  ISS.  n.(F),  nor  to  a  seisure 
writ  to  inquire  into  the  value  of  the  distress  by  for  a  heriot  custom  (Barnes  148.  S  Wils.  Sa. 
a  jury,  add  shall  recover  the  amount  of  it  in  Say.  Costs.  107.),  nor  to  an  avowry  for  rent  de« 
damages,  if  less  than  the  arrears  of  rent ;  or  if  creed  to  be  paid  by  commissioners  under  a  canal 
more,  then  so  much  as  shall  be  equal  t6  such  act,  to  tiie  owner  of  land  taken  for  the  purposes 
arrears,  with  costs ;  or  if  the  nonsuit  be  t^er  of  the  act,  though  he  was  empowered  to  distrain 
t»ve  joinedy  or  if  a  verdict  be  against  the  plain-  the  goods  of  the  company,  even  off  the  premisefl, 
tiff,  then  the  jury  impanneled  to  try  the  cause  in  case  of  non-payment  of  such  sums,  i%e  Com- 
shall  assess  such  arrears  for  the  defendant :  and  pony  nf  Proprietors  qf  ike  Leominster  Canal  Natu 
if  (in  any  of  these  cases)  the  distress  be  insnili-  gallon  v.  ?iorriSy  7  T.  R.  500.  1  Bos.  and  Pul. 
ent  to  answer  the  arrears  distrained  for,  the  de-  1S3.  S  Tidd's  Pract.  6th  edit.  1011.  And  as  this 
fendant  may  take  a  further  distress  or  distresses,  statute  gives  double  costs  against  the  plaintiff 
St.  17  Car.  2.  c.  7.  3  Bl.  Com.  150,  1.  llie  in  replevin  only  in  three  cases,  viz.  where  he  is 
judgment  at  common  law,  is  not  superseded  by  nonsuit,  discontinues  his  action,  or  has  judg- 
this  statute,  see  Baker  v.  Lcu/e,  Cartb.  254. ;  but  ment  against  him ;  in  a  recent  case,  where  the 
the  remedy  given  by  the  act  is  attended  with  cause  not  being  then  at  issue,  the  parties  agreed 
this  advantage,  that  the  writ  of  inquiry  may  be  by  bond  to  submit  the  question  to  arbitration,  the 
executed,  notwithstanding  the  pUintiff  has  sued  costs  to  abide  the  event,  and  the  arbitrator  after- 
out  a  writ  of  second  deliverance.  Cooper  v.  Sher-  wards  awarded  in  favour  of  the  defendant ;  it 
frrooilc,  2  Wils.  116;  whereas  the  writ  or  second  de*  was  held,  that  he  was  not  entitled  to  double 
liverance,ifdelivered  to  the  sheriff  before  return  costs  under  the  statute,  Gumey  v.  £iiOer,  1 
made,  operates  as  a  supersedeas  to  the  writ  of  Barn,  and  Aid.  670.  The  statute  3  H.  7.  c.  lOp 
relomo  kabendo  Issuing  on  the  common  law  jndg-  and  subsequent  statutes  (viz.  3  Jac.  1.  c.  8*  16 
ment,  2  Inst  341.  Prat  v.  RuUeis^  12  Mod.  547.  and  17  Car.  2.  c.  8.),  by  which  the  defendant  in 
2  Selw.  1129. 1  Inst  iii.  338.  (c).  error  is  entitled  to  costs  and  damages,  are  con- 
That,  in  replevin,  there  can  be  no  judgment  as  fined  to  judgments  recovered  by  the  original 
in  case  of  a  nonsuit  for  not  trying  the  cause,  be-  plaintiffs  below  and  affirmed  in  error ;  and  there- 
cause  both  plaintiff  and  defendant  being  consi-  fore  an  avowant  in  replevin  for  rent  in  arrear, 
dered  as  actors,  either  might  have  brought  down  for  whom  judgment  on  verdict  vms  given  below^ 
the  record,  EggUton  v.  Smarts  1  Bl.  Rep,  375.  which  was  affirmed  on  a  writ  of  error,  is  not  en- 
Jones  V.  Concannon^  3  T.  R.  661.  1  Inst.  iii.  titled  to  be  allowed  interest  on  the  sum  reco- 
337.  (c).  vered  by  the  judgment,  Golding  v.  Dias,  10  East 
As  to  costs  in  replevin  or  second  deliverance.  2.  And  it  was  abo  held  in  this  case,  that  thede- 
•^The  defendant  making  avowry,  cognizance,  fendant  was  not  entitled  to  costs  under  the  8  and 
or  justification,  for  rents,  customsor  services,  or  9  W.  3.  c.  11.  s.  2.,  this  statute  being  confined 
for  damage  feasant,  is  entitled  to  costs,  by  the  to  cases  where  judgment  is  given  on  demurrer 
7  H.  8.  c.  4.  8.  3.  and  21  H.  8.  c.  19.  s.  3.,  if  the  for  defendant  below,  10  East  4.  2  Selw.  1149. 
avowry,  cognizance,  or  justification  be  found  As  to  execution. — In  replevin,  the  execution 
for  him,  orfiie  plaintiff  be  nonsuit,  or  otherwise  npona  jndgment,  for  the  defendant,  is,  at  com- 
barred ;  which  statutes  extend  to  avowries,  &c.  mon  law,  for  the  return  of  the  cattle  or  goods,  or 
made  by  an  executor  ^2  Roll.  Rep.  457),  or  for  npon  the  statute  17  Car.  c.  7.  for  the  arrearages 
an  estray  (Cro.  Eliz.  330),  and  as  it  should  seem,  ot  rent  and  costs  i  in  the  former  case,  the  vnit  of 
for  an  amercement  by  a  court  leet  (Cro.  Jac.  retomo  hahendo  shortly  recites  the  proceedings 
520.  2  Tidd's  Prac.  1010.  semb.  contra,  Cro.  and  judgment  in  replevin,  and  commands  the 
Eliz.  300.  2  Selw.  N.  P.  Repl.  x.),  but  not  to  sheriff  to  cause  the  cattle  or  goods  to  be  returned 
pleas  of  prisel  en  outer  UeUy  upon  which  the  writ  to  the  defendant  to  hold  to  him  irreplevisable 
IS  abated  (Com.  Rep.  122.  2  Ld.  Raym.  788.),  for  ever,  afterjndgment  on  verdict,or  demurrer, 
or  to  pleas  of  property  in  the  thing  distrained,  see  the  forms  Tidd.  Append,  ch.  xlii.  s.77, 78. ; 
Hard.  153.  By  the  17  Car.  2.  c.  7.  s.  2.  the  de-  or  (since  the  statute  of  13  Edw.  1.  c.  3.)  upon 
fendant  obtainmg  judgment  thereon,  for  the  ar-  a  nonpros  for  want  of  a  declaration  (id.  s.  74.), 
rears  of  rent,  or  value  of  the  goods  distrained,"  or  plea  in  bar  (id.  s.  76),  or  nonsuit  at  the  trial, 
is  also  entitled  to  his  fnll  costs  of  suit ;  and  by  tlie  Uiat  be  do  not  deliver  them,  on  the  complaint  of 
11  Geo,  2.  c.  19.  s.  22.,  if  the  defendant  avow,  the  plaintiff,  without  the  Ring's  writ  (of  second 
or  make  cognizance  in  replevin  npon  a  distress  deliverance,  id.  s.  85, 6.),  making  express  men- 
for  rent  relief,  heriot,  or  other  service,  and  tlie  tion  of  the  judgment,  see  2  Selw.  1143.  (29). 
plaintiff  be  nonsuit,  discontinue  his  action,  or  When  iudgnient  is  given  on  demurrer,  for  a  re- 
have  judgment  against  him ;  the  defendant  shall  turn  ot  the  goods,  the  avowant  may  immediately 
recover  double  costs  of  suit.  Under  this  latter  have  a  writ  of  retomo  kabendoy  and  inquiry  of 
statute  the  lessor  is  entitled  to  double  costs  as  damages ;  and  after  verdict,  or  inquiry  exe- 
well  against  a  third  person,  the  owner  of  the  cuted,  he  may  have  a  retoma  habendOf  and  fieri 
goods  distrainedias  th^  lessee  himself,  Finley  v.  facias  for  the  damages  and  costs  in  tbe  wsam 
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ponndfly  8  shillings  and  10  pence,  to  him,  the  said  John,  at  his 
request,  for  his  costs  and  charges  aforesaid,  by  the  court  here  ^^**  ^  "•^«- 
of  increase  adjudged,  which  damages  amount  in  the  whole  to  19  '"*^^' 
pounds,  &c. 

writy  t  Tidd.  Pract  6th  ed.  1087.    See  the  taking  it,  he  may  proceed  by  scire  facias,  or  ac- 

feniM,  id.  Append,  ch.  xlii.  s.  77,  8.     If  the  tion  on  the  case,  against  the  sheriff  for  his  ne- 

catde  or  goods  be  eloigned,  or  removed  by  the  gleet  of  duty,  but  not  by  attachment.  The  King 

pbiBtiff,  80  that  the  sheriff  cannot  deliver  them  v.  Lewis,  2  T.  R.  617.  IJSannd.  195  e.  (3).  1 

OB  tibe  writ  oiretomo  habendo,  the  defendant,  on  Inst.  iii.  357.  (c).  But  where  the  defendant  pro- 

tt«  tberiflPs  return  ofeUmgaia,  may  either  have  ceeds  upon  the  statute  17  Car.  $.  c.  7.  for  the 

a  ciptct  in  witherwim  for  taking  other  cattle  and  arrears  of  rent  and  costs,  he  cannot  have  a  writ 

goods  in  lien  of  them,  or  he  may  sue  out  a  scire  of  retomo  habendo ;  nor,  consequently,  proceed 

/icias  against  the  pledges  for  a  return  at  com-  against  the  pledges,  on  account  of  the  pfaintifiTs 

■on  law;  or  if  the  distress  was  for  rent,  and  not  making  a  return  of  the  cattle  or  goods,  nor, 

the  sheriff  has  taken  a  replevin  bond,  under  the  as  it  seems,  against  the  sheriff,  for  taking  insuf- 

itatote  11  Geo.  t.  c.  19.  s.  23.  the  defendant  ficient  pledges,  1  Tidd.  Pract.  1088.     As  to  the 

nay  take  an  assignment  of  it,  and  bring  an  ac-  liability  of  the  sheriff  for  taking  insufficient 

tifio  thereon  against  the  pledges,  if  sufficient ;  pledges  in  replevin,  see  4  T.  R.  433.  2  H.  Bl. 

or  incase  the  sheriff  has  omitted  to  take  a  bond,  3. 547.  l  Taunt.  218. 1  Saund.  195  e.  (3).  l  Inst, 

or  the  pledges  were  insufficient  at  the  time  of  iii.  337.  (c).  Ante  p.  134.  n.  (a).    (Ed.) 


ARCHER^S     CASE. 

Mkk.  39  and  40  Eliz.  in  C.  B. 

Between    Baldwin   and    Smith. 


Uoder  a  devise  to  ^*  A,  for  life,  and  to  his  right  and  next  heir  male,  and  the  heirs  1597- 
anle  of  the  body  of  such  right  and  next  heir,"  A,  takes  an  estate  for  life,  and  v^v^ 
the  i^emainder  over  is  contingent,  though  he  has  a  son  living  at  the  time  of  the       Baldwin 


r. 


devise:  and  if  j1.  enters  and  makes  a  feoffment  in  fee,  the  remainder  is  de-         Smith. 
«royed.  rpt.  I.— 66  b.] 

A  contingent  remainder,  must  vest  during  the  particular  estate,  or  at  the  in-  B.  C.  Cr.  £1.' 
itmt  of  its  determination.  *^-g*  ^"dtS 

The  destruction  of  the  particular  estate  destroys  the  contingent  remainders  ^^  ^^^^  3^ 
deponding  upon  it.  But  a  contingent  remainder  is  not  destroyed  by  the  de-  333.  Rol.  627.1 
•cent  of  the  reversion  on  the  estate  for  life,  where  the  descent  is  immediate  Vent  216. 225. 
fnok the  person  by  whose  will  the  parj^cular  estate  and  remainder  were  q^'^^^  ^iJn 

*^*«*-  431.  Fitzgib! 

A  right  of  entry  will  support  a  contingent  remainder.  13. 15, 16.  24. 

A  tortioiifl  alienation  by  tenant  for  life,  does  not  defeat  derivative  estates  or  [S.  C.  cited 

-^,_^  ace.  Le.  257. 

^"^^  ,    .  Pollexf,  389. 

One  may  be  bound  by  a  warranty,  though  he  could  not  by  any  means  avoid  it.  ^  Saund.  383 

Ht  Lev.  223.  3  Lev.  433.  2  Mod.  113,  114.  1  Ld.  Rayra.  186.  203.  205.  1  Salk.  224.  228. 
Rifles,  354.  595.  1  Ves.  Sen.  147.  336, 337.  555.  2  Ves.  Sen.  647.  1  Atk.  412.  2  Atk.  579. 
3  Atk.  203.  751.  1  Burr.  41,  42.  4  T.  R.  84.  8  T.  R.  6.  5  East  201.  16  East.  411.  4  Ves. 
^  842. 791.  f  Ves.  and  B.  368, 371.  1  Eden,  SO.  121,  2.  427.  1  Inst  28  a.  (8).  i.  552.  (3). 
Step.  ToQch.  102.  106.  188,  9.  191,  2.  Sugd.  Oilb.  Uses,  40—46.  174  n.  298  n.  2  Tr.  Eq. 
5*  od.  75. 78.  90. 147.  2  BI.  Com,  168.  171.  2  Wooddes.  214.  300.  1  Feam.  Cent  Rem.  228, 
^  ia.  441. 468.  501.  517.  2  Fearn.  Ex.  Dev.  8.  Watk.  Desc.  201. 260.  $  Sand.  Us.  12.  2  Cm. 
Dig.  2d  edit  321.  552.  6  Cm.  Dig.  372.  1  Prest  Est  2d  edit  349.  3  Prest  Cony.  449.  557. 
>Hl  Pttw.  2d  edit  27.  Vin.  Abr.  Descent  1.  pi.  4.  30.  Devise  U  a.  pi.  12,  13.  B  b.  pi.  4. 
EilMt,X.  pL  8.  Fine,  D  2.  pi.  3.  Heir,  O.  3.  pi.  16.  ParoU,  H.  pi.  4.  Remainder,  L.  pi.  16. 
^.pl6.  VoiidBer,  F.  pi.  1.  Com.  Dig.  Devise,  N.  7.  Descent,  B.  Estates,  B.  15. 18.  Bac. 
AW.  Ligicin  and  Devises,  D.  5th  edit  vol.  iv.  p.  260.  331.  Remainder^  G.  v.  847.  Uses, 
^  2.  fii.  80.    See  the  references  and  notes  infra.] 

BiTimii(a)  Baldwiaand  Smith,  in  the  Common  Pleas,  which  <j|^^* 
begn  Tnin.  39  Eliz.  rot.  167€»  in  a  replevin,  upon  a  special  ,gp^ 

MS 
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Terdicty  ttecasie  was  such:  Francis  Archer  was  sefseH  of  land  in 

fee,  and  held  it  in  socage,  and  by  his  will  in  writing  devised  the 

land  to  Robert  Archer  the  father,  for  his  life,  and  afterwards  to 

(h)5.  Keb.  18.  the  next  heir  male  of  Robert,  and  to  the  heirs  (6)  male  of  the 

99. 176. 178.     body  of  such  next  heir  male ;  Robert  had  issue  John,  Francis 

diedf,  Robert  enfeoffed  Kent  with  warranty,^  upon  whom  John 
Jadffineiit  Catered,  and  Kent  re-entered,  and  afterwards  Robert  died, 
1st.  That  nn-  &«•  At  first,  it  was  agreed  by  Anderson,  Walmsley,  4f  totam 
dcr  the  devUe  cuf'j  that  Robert  had  but  an  estate  for  (c)  life  (w),  because  Ro- 
•xprewfy' re.  ^^^  ^^^  ^^  express  estate  for  (rf)  life  devised  to  him  (x),  and 
mainder  to  bis  the  remainder  is  limited  to  the  next  {e)  heir  male  of  Robert  in 
iiextbeirinaley  the  singular  number  (y);  and  the  right  heir  male  of  Robert 
for^fcT*  cannot  enter  for  the  forfeiture  in  the  life  of  Robert,  for  he  can- 

(ORavm.dB.  3  Keb.  42.  95.  [l  Lev.  11.  1  Sid.  47.  2  Saund.  383.  n.  t  Bos.  and  P.  295]. 
(d)  1  Vent.  915. 225.  Lit  Rep.  344.  Kaym.  333.  3  Keb.  95.  99.  [Le.257.  iSalk.  224.  Willes, 
354.  595.  1  Ves.  Sen.  147.  336,  7.  1  Atk.  412.  1  Butt.  41,  42.  5  East.  201.  1  Eden,  427. 
8hep.  Touch.  106.  Sogd.  Gilb.  Uses,  40.  46.  6  Cm.  Big.  2d  edit  372.  1  Prest.  Est.  2d  edit 
349.  Vin.  Abr.  Bevise,  U  a.  pi.  12,  13.  B.  b.  pi.  4.  Com.  Dig.  Devise,  N.  7.  Bac.  Abr.  Le- 
gacies and  Devises,  D.  5th  ed.  iv.  260.  Uses,  B  2.  vii.  80].  (e)  Raym.  333.  3  Keb.  18.  99.. 
176.  Godb.  155.  2  Sid.  51.  2  Rol.  Rep.  256.  Plowd.  29  b.  Palm.  304.  Hetl.  76,  Sty.  250. 
1  Roll.  832.  2  Roll.  253.  417..  1  Co.  104  a.  1  Bulstr.  222,  223.  Mo.  593.  Cr.  Eliz.  313. 
Owen,  148.  Co.  Lit  8.  Cr.  Jac.  145.  [2  Lev.  223.  3  Lev.  433.  2  Vem.  325»  1  Ld.  Raym. 
186.  205.  1  Salk.  224.  2  Ves.  Sen.^647.  1  Atk.  413.  2  Atk.  579.  4  T.  R.  84.  8  T.  R.  6. 
16  East  411.  4  Ves.  Jnn.  791.,  2  Ves.  and  B.  368.  371.  1  Eden,  121,  2.  Sbep.  Touch.  102» 
Sngd.  Gilb.  Uses  40—46.  2  Tr.  Eq.  5th  edit  75.  78.  2  Sand.  Us.  12.  2  Cro.  Dig.  352.  1  Prest. 
Est  349.  Vin.  Abr.  Descent,  I.  pi.  4.  30.  Devise,  U  a.  pL  12,  13.  Parols,  ff.  pi.  4.  Com. 
Dig.  Descent,  B.  Estates,  B.  18.  Bac.  Abr.  Legacies  and  Devises,  D.  i  v.  260.  331.  Uses, 
B.  2.  VII.  80]. 

(w)  Though  Robert  took  an  estate  for  life  yet  where  an  estate  is  devised  to  a  person  ex- 
only  by  the  will,  yet  by  operation  of  law  he  had  pressly  for  life,  with  a  power  of  disposal,  the  de- 
the  fee  also,  in  such  sort  that  it  should  not  merge  visee  will  only  take  an  estate  for  life,with  a  power 
the  estate  for  life,  but  there  should  be  an  kkdw  to  dispose  of  the  reversion,  Anon,  3  Leon.  71.  4 
to  let  in  the  contingency  when  it  happened,  Leon.41.DaiiiWv.  (/p/ev,  Noy,  80.  Tom/tuMa  v. 
Sir  T.  Raym.  28.  1  Lev.  11.  1  Sid.  47.;  for  JDig^ofi,lP.Wms.l49.  Hocfc{^v.ilfaic4cy,lVes. 
whei'e  the  inheritance  becomes  united  to  the  J^in.  143.  Rnd  v.  Shergold,  10  Ves.  370.  (Ed.) 
particular  estate,  by  an  immediate  descent  from  (y)  In  general,  where  an  estate  of  freehoUi 
the  person  by  whose  will  the  particular  estate  is  devised  to  the  ancestor,  with  a  subsequent  li- 
and  contingent  remainders  were  limited,  there  mitation  to  the  heir,  in  the  singular  number,  the 
ihe  contingent  remainders  will  not  be  dcstroved,  ancestor  will  take  an  estate-tail,  according  to  the 
id.  ibid.  Soe  d»  Planner  v.  Scudamore,  2  Bos.  rule  laid  down  in  SheUei/'s  case^  post,  1  Co.  104. ; 
and  P.  295.  1  Inst.  28  a.  (8).  i.  552,  (3);  secus  see  Burletfs  ctue^  1  Vent.  230.  Wilkins  v. 
where  the  descent  of  the  inheritance  is  only  Whiti^,  1  Roll.  Ab.  836.  Bnlst.  219.  2  Vem. 
mediate  from  the  person  whose  will  created  the  324.  Miller  v.  Leofrravey  Rob.  Gav.  96,  UimbUr 
particular  estate  and  the  remainder,  Kent  v.  v.  7Vo/2op,  Ambl.453.  Cases  Temp.  Hardw.  160. 
Hnrpool,  1  Vent.  306.  Jones,  76.  Hooker  v.  Blackburn  v.  Stabks^  2  Ves.  and  B.  371.;  and 
Hooker y  Rep.  Temp.  Hardw.  13.  Feam.  Cont  heir  nray  be  nomen  coUecHcum  as  well  in  a  deed 
Hem.  503.  507.  See  iufra  n.  (a  i).    (En.)  as  a  will,  and  operate  in  both  in  the  same  man- 

(x)  An  express  devise  to  a  person  for  life  maj  ner  as  hein  in  the  plural  number,  see  S^Roll. 

be  enlarged  into  an  estate-tail,  if  the  general  in-  Abr.  253.   1  Roll.  Abr.  832.  K.  pi.  1.   2  Godb. 

tent  of  the  testator  require  that  the  issue  of  the  155.  T.  Jo.  111.  Cro.  Eliz.  313.  Robins.  Gavelk. 

devisee  for  life  should  take  by  descent  from  05,'6.  4  Burr.  38.  Vin.  Abr.  Devise  Wa,  pi.  IS. 

hfan  ;  see  Langley  v.  Baldwin,  1  P.  Wms.  759.  Parols,  H.  1  StP,  14. 1  Inst  8  b.  (4).  22  a.  t.494» 

Attorney-General  v.  Sutton^  1  P.  Wms.  753.  3  (11).  526.  (24).    But  where,  asm  tfab  case, 

Bro;  P.  C.  75.  Sparrow  v.  Shaw,  id.  120.  Ro6in-  words  of  limitation  are  superadded  to  the  word 

•on  V.  Hicfcs,  id.  180.   Chapman  v,  Brown^  id.  ''heir,**iVom  which  it  appears  to  have  been  the  In- 

269.   Doe  d,  BkmtVord  v.  Appling  4  T.  R.  82.  teniion  of  the  testator  to  dinote  by  the  word 

Ihnnd,  Webb  v.  Pnckey,  5  T.  R.299.  Doe  d,  ^*heir»  a  new  stock  and  root  of  inheritance,  it  wUl 

Cock  V.  Cooper^  1  East.  229.    But  where  no  such  be  construed  a  word  of  purchase,  and  then  die 

l^neral  intent  is  manifest,  the  devisee  will  only  first  devisee  will  take  only  an  estate  fbr  life ; 

take  an  estate  for  life,  upon  the  rule  that  ex-  see  Clarke  v.  D«y,  Moor,  593.  8  Vin.  Abr.  213. 

pre$9um  facit  cessare  tocthim,  1  Roll.  Ab.  837.  pi.  4.   Ambl.  439.  Loddington  r.  Kime,  1  9alk. 

pi.  13. 1  Vent  231.  Bamfield  y,Popham,  1  P.Wms.  224.  Ooe  v.  lomlfw,  2  Bnrr.  1100.  Pooh  r.  Poole, 

54.  Blackburn  v.  Edgeley,  1  P.  Wms.  600.    And  3  Bos.  and  P.  620.    Post,  1  Co.  106.  n.     So 

although  a  devise  to  a  person  generally,  with  a  the  word  <*  heir",  with  words  of  lunitation  snper* 

Jower  to  give  and  sell,  passes  a  ibe-simple  (i  added,  isa^word  of  nuKfaaaefai  a  d4ell,  itlkehig 

nst  9  b.  i.  498.  and  n.  (n).  lb.  Timewell  Y,Per-'  construed  a^  a  descnptlon  of  the  penoo  inCend- 

kin9,  2  Atk.  102.  GoodtUU  v.  Otvajf,  2  Wils.  6.);  ed  to  take,  Walker  v.  SnoWf  IhOnt  359.  Barley 
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sot  be  (/^  lieir,  as  Ions  as  Robert  lives.    Secondly,  that  the  2(l.Th^the 

remainder  to  the  ri^ht  heir  male  of  Robert  is  (g)  good,  although  [h^J^f  hefr 

he  cannot  have  a  right  heir  during  his  life;  blit  it  is  sufficient  ofA,i»  f^ood, 

that  the  remainder  vests  eo  instanti  that  the  particular  estate  de-  »*  ^^^^^  »"^- 

lermines  (z).     And  so  it  is  agreed  in  7  Hen.  4.  6.  b.  and  (A)  remalndeV  '^ 

verts  f  imlaiihthat  the  particalar  estate  determines.  (/)  1  Vent.  574.  S  Keb.  339.  Co.  Lit.  378  a. 
7H.  4.  t3b.  Br.  Done  and  Remainder,  8.  fCo.  Lit.  8  a.  Mirror,  c.  1.  s.3.  Vin.  Abr.  Heir, 
O.S.  pL  16].  (g)t  Vent.  t\Z.  [See  the  references  cited  in  n.  (e),  supra.  Foam.  Cont.  Rem. 
9«9. 548.  Pow.  Dev.  363.  Oodb.  155.  pi.  207.  Robins.  Gav.  b.  1.  c.  6.  p.  95—97.  t  Stra.  731. 
I  Inst.  8.  b.  (4).  i.  494.(11).  1  Hargr.  Law,  Tr.  505—507.  2  Burr.  1100.  2  Tr.  Eq.  75.  Watk. 
Dcsc.f6l].  (il)Yelv.  9.  Mo.  100.  2  Leon.  .5.  1  And.  19.  1  Leon.  196.  3  Leon.  20.  Dyer, 
309^  310.    Went  118, 1 19.    O.  Beu.  43.   'Ooldsb.  20.    2  And.  37.    Lit.  Rep.  289.    Poph.  82. 

Y.  Jforris,  4  Ves.  788.  and  see  post,  1  Co.  106  kinds;  1st.  where  t\)e  remainder  depends  en- 
b.  B.  1  Prest.  Est.  349, 350.    (En.)  tirely  on  a  contingent  determination  of  the  pro- 
(s)  A  remainder  is  defined  to  lie  a  residue  of  ceding  estate  its^f ;  as  if  A.  makes  a  feoffment 
«■  estate  in  land  depending  on  a  particalar  cs-  to  the  nse  of  B.  till  C  returns  from  Rome,  and 
tale,  and  created  tosether  with  it,  1  Inst  49  a.  after  his  return  then  to  remain  over  in  fee  ; 
143  a.  li.  136.;  and  ft  is  either  vested  or  con-  here  the  particular  estate  is  limited  to  detcr- 
tiageat  mine  on  the  return  of  C.  and  only  on  that  dcter- 
I.  As  to  a  Tested  remainder. — Vested  re-  minatiou  of  it,  is  the  remainder  to  take  eiiect; 
maiBders,  or  remainders  executed,  are  those  by  but  as  that  is  an  event  which  possibly  mav 
wkieh  a  present  interest  passes  to  the  party,  never  happen,  the  remainder,  therefore,  which 
Ihoaghto  be  enjoyed  m/vltiro;  and  by  which  depends  entirely  upon  the  determtoation  of 
the  estate  is  invariably  fixed  to  remain  to  a  do-  the  preceding  estate  by  it,  is  contingent,  post, 
tcrmiBate  person  after  the  particular  estate  is  3  Co.  20  a.  Iforiaa  v.  JEfore,  Poph.  97.  Largess 
s|WQt,asif^.  be  tenant  for  years,  remainder  to  case,  3    Leon.    182.      2d.   Where   some  un- 
B.  in  fee ;  hereby  B,*s  remainder  is  vested,  certain  event  unconnected  with,  and  coHatend 
vkaeh  nothing  can  defeat  or  set  aside,  2  Bl.  to  the  determination  of  the  preceding  estate, 
CoBL  169.    "Hie  person  entitled  to  a  vested  re-  is,  by  the  nature  of  the  limitation,  to  precede 
Bsiader  has  an  immediate  fixed  right  of  future  the  remainder,  as  in  the  case  of  a  lease  for  life  tp 
eajoyment,  that  is,  an  estate  in  pmaUij  though  A.  B.  and  C,  and  if  JD.  survive  C,  then  the  re- 
it  is  only  to  take  effect  in  possession  and  per-  mainder  to  B,  and  his  heirs,  1  Inst.  378  a.  ii« 
amcy  of  the  profits  at  a  future  period.    And  128 ;  here  the  event  of  J3.'f  surviving  C.  does 
sKh  an  estate  may  be  transferred,  aliened,  and  not  affect  the  determination  of  the  particular 
chuged,  mndtin  the  same  manner  as  an  estate  estate ;  nevertheless  it  must  precede  and  give 
la  potsession,  2 -Cm.  Dig.  2d  edit  264.    It  may  effect  to  B,*s  remainder;  but  as  such  event  is 
be  comreyed  by  bargain  and  sale  (4  Cm.  Dig.  dubious,  the  remainder  is  contingent,  Fearn. 
Ifd.),  covenant  to  stand  seised  (Id.  135.),  and  Cont  Rem.  4, 5.  and  see  Doe  d»  Planner  v.  Scud" 
IcMe  and  release,  4  Cm.  Dig.  144.  2  Prest  amore,  2  Bos.  and  P.  289.    3d.  Where  it  is  li- 
CsBv.  232.  1  Inst  ii.  .502.  (e  3);  and  may  be  li-  mited  to  take  effect  upon  an  event,  which,  tliongh 
■ited  apon  an  estate  for  life  given  to  an  unborn  it  certainly  must  liappen  some  time  or  other,  yet 
pcnoo,  HmiUge  v.  Doreliy  2  Ves.  Jun.  357.  1  may  not  happen  till  after  the  determination  of 
te.  452.  5  T.  R.  83. ;  but  it  cannot  be  limited  the  particular  estate,  as  if  a  lease  be  made  to 
after  a  lee  simple,  1  Inst  18  a.  i.  50^.   Post,  J.  S.  for  life,  and  atlter  the  death  of  J.  D.  tlie 
tOCa.97  b.  Vangh.  269.  Plowd.  29.  Dyer,33  a.  lands  to  remam  to  another  in  fee :  now  it  is  cer- 
1  Ah.  Eq.  186.  tain  that  J,  D,  must  die  some  time  or  other,  but 
IL  As  to  oontintent  remainders. — And  1st  his  death  may  not  liappen  till  after  the  deter- 
» ts  the  nature  and  different  kinds  of  contin-  roination  of  the  particular  estate  by  the  death  of 
ItaC  remainders. — A  remainder  is  contingent,  J.  S,,  and  therefore  such  remainder  is  contin- 
vhea  it  is  limited  to  take  effect  on  an  event,  or  gent,  post,  3  Co.  20  a.    And  4th.  where  it  is 
caadition,  which  may  not  happen  or  be  per-  limited  to  a  person  not  ascertamed,  or  not  in 
ftraed  at  all,  or  not  till  after  the  determination  being  at  the  time  when  such  limitation  is  made, 
tf  the  precciding  particular  estate ;  in  which  as  if^a  lease  be  made  to  one  for  life,  remainder 
can  such    remainder  never  can  take  effect,  to  the  right  heirs  of  J.  &,  1  Inst.  378  a.  ii.  128. 
'cam.  Cont  Rem.  3.    It  is  not,  however,  the  and  see  post,  3  Co.  20  a.  n.  There  are,  however, 
HcerCaittty  of  ever  taking  effect  in  possession,  some  cases  which  fall  literally  under  one  or  other 
tktt  onkes  a  renuiinder  contingent ;  for  to  that  of  the  third  antl  fourth  descriptions,  which  are 
•very  lemainder  for  life,  or  in  tail,  expectant  on  nevertheless  rauked  among  vested  estates ;  thus 
aaeitale  lor  Ufe,  is  and  must  be  liable,  as  the  an  exception  to  the  third  dass  of  cont'mgeut  re- 
Waindei  man  may  die,  or  die  without  issue,  maindcrs,  is  afforded  by  a  limitation  to  A,  for 
Mie  tiM  death  of  the  tenant  in  tail ;  the  pre-  eighty  or  ninety  years,  if  be  shall  so  long  live, 
a^  capacity  of  taking  effect  in  possession,  if  with  a  remainder  over,  after  tlie  death  of  A,,  to 
^  pOMemlons  were  to  become  vacant,  and  not  B,  in  fee,  which  is  not  deemed  a  contingent  re- 
Ike  certainty  that  the  possession  will  become  mainder ;  for  the  mere  possibility  that  a  life  in 
vacant  before  the  estate  lunited  in  remainder  being  may  endure  for  eighty  or  ninety  years 
determines,  nniversalW  distinguishes  a  vested  after  such  a  limitation  is  made,  does  not  amount 
*<BahMier  from  one  tn^  is  contingent,  Feara,  to  a  degree  of  uncertauity  sufficient  to  render  a 
^^  Rem.  329.  1  Prest  Est  2d  edit.  74.  remainder  contingent,  Mapper  v.  Satuierg,  Hnit. 
Of  owtBgem  remiJMlers   there  arc  four  1 19.  Lord  1^6y*«c«ir,  Lit  Rep.  370.  Polkxf. 
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^- That  by      Cranmer*s  case,  14?  Eliz.  Djrer  309.  a.  Thirdly,  (which  was  the 
df theteoa^n?    principal  point  of  the  case),  it  was  agreed  per  taiam  cu^^  that  by 

for  life,  the  contingent  remainder  was  destroyed. 

67,    But  it  is  otherwise,  if  the  term  of  years  is  gent,  where  it  can,  consistently  with' the  inten- 
so  short,  as  to  leave  a  common  possibility  that  tion,  be  taken  for  Tested ;  because  the  latter 
the  life  on  which  it  is  determinable  may  exceed  tends  to  support  the  estate,  the  former  to  de- 
it;  as  if  an  estate  is  limited  to  A,  for  twenty-one  stroy  it,  by  puttini;  it  in  the  power  of  the  parti- 
yearsy  if  he  shall  so  long  live,  and  after  his  death  cular  tenant  to  defeat  the  remainder  by  a  fine 
to  B,  in  fee,  this  is  a  contingent  remainder;  or  feoffment,  Ivea  y.  Legge,S  T.  R.  488.  (a), 
because  there  is  no  improbability  in  supposing  Dee  d.  Ckotmondeley  v.  Maxey^  12  East.  604. 
that  the  life  may  exceed  the  term,  post,  3  Co.  An  intervening  remainder  may  be  contin- 
SO  a.  ;and  seeBer«r/«yv.Btfeer{£y,  2Vem.  131.  gent,  and  a  subsequent  one  vested,  1  Feam. 
Feam.  Cont.  Rem.  20.  S3.    The  exceptions  to  338.  iPrest  Abst.ill;thusuponafeofiinentto 
the  fourth  class  arise,  first,  from  a  rule  of  law,  the  use  of  the  feoffees  during  the  life  of  ^.,  and 
that  wherever  the  ancestor  takes  an  estate  of  after  his  death,  to  the  use  of  his  first  and  other 
freehold,  and  a  remainder  is  thereon  limited  in  sons  successively  in  tail,  with  several  remain* 
the  same  conveyance  to  his  heirs,  or  to  the  heirs  dersover ;  A,  having  no  sons  at  the  tune  of  the 
of  his  body,  such  remainder  is  immediately  exe-  feoffment,  it  was  resolved  that  all  the  uses  li- 
cuted  in  the  ancestor  so  taking  the  freehold,  mited  to  persons  not  in  esse  were  contingent^ 
and  is  not  contingent,  SktUetfs  cose,  post,  1  Co.  but  the  uses  to  persons  in  esse  were  vested  im- 
104.    Feam.  Cont.  Rem.  30;    Sdly.    from  a  mediately;  and  that  the  contingent  uses  when 
principle,  that  an  ultimate  limitation  to  the  right  they  should  come  in  esse,  would  vest  by  inter- 
oeirs  of  the  grantor  will  continue  in  him  as  nis  position,  if  the  estate  for  life,  which  ought  to 
old  reversion,  and  not  as  a  remainder,  although  support  them,  was  not  disturbed,  C1mimgk*9 
the  freehold  be  expressW  limited  from  him,  1  cose,  post,  1  Co.  137.    And  where,  in  the  same 
Inst.  SS  b.  li.  141 ;  3dly.  from  the  respect  which  conveyance,  an  estate  for  life  is  limited  to  a 
the  law  pays  to  the  intent  of  a  testator,  where  person,  and  after  that  a  contingent  remainder 
It  can  be  plainly  collected  from  his  will,  that  he  to  another,  followed  by  a  remainder  to  the  heirs 
used  the  words  hein  cf  the  body^  as  a  descriptio  or  heirs  special  of  the  first  tenant  for  life,  this 
penanaf  or  sufficient  designation  of  the  person  last  limitation  shall  be  esteemed  executed  only 
for  the  remainder  to  vest,  notwithstanding  the  wb  modo;  tliat  is,  in  such  manner  as  to  open  and 
general  rule,  that  nemo  est  karea  viventu,  Fearn.  separate  itself  from  the  first  estate  for  lire,  when 
Cont,  Rem.  319.    But  the  cases  falling  under  the  contingency  happens,  Lewis  BowUt^  case, 
this  last  exception,  have  been  either  where  the  post,  11  Co.  80.    The  preceding  cases  are  la- 
limitation  to  the  heir  special  has  been  qualified  stances,  where  the  contingency  of  the  interven- 
by  the  words  *'  now  living,"  or  some  other  cir-  ing  remainders  arose  from  their  being  limited 
cnmstancea  have  appeared  in  the  will,  to  mani-  to  persons  not  in  esse;  but  if  there  be  a  renuun- 
fest  the  testatoi^s  intention,   that  the  estate  der  limited  to  a  person  in  esse,  so  as  to  depend 
•hould  vest ;  see  Bwrchett  v.  Durdmt,  2  Ventr.  on  a  contingent  event,  if  the  same  contingency 
S\i.  Cart.  154.  Long  v.  Beaumont^  l  P.  Wms.  be  not  considered  as  extending  to  the  subse- 
1129.  1  Eq.  Abrl  114.  2  £q.  Abr.  331.  1  Bro.  P.  quent  limitations,  such  of  those  limitations  as 
C  489r  Uondright  y.  WkUe,  2  Bl.  Rep.  1010:  are  to  persons  in  esse  may  be  vested;  as  in  the 
and  in  none  of  these  cases  did  the  ancestor  take  case  or  Napper  v.  SanderSy  Hutt  119;  where 
the  legal  estate  of  freehold.  upon  a  feomnent  made  by  A.  to  the  use  of  bim- 
Hence  the  distinction  between  vested  and  self  for  life,  and  after  to  the  use  of  the  feoffees 
contingent  remainders  appears  to  be  this :  that  for  eighty  years,  if  B.  and  C.  his  wife  should  so 
wherever  the  preceding  estate  is  limited,  so  as  long  live ;  and  if  C.  survived  B.  her  husband, 
to  determine  on  an  event,  which  certainly  must  then  to  the  use  of  her  for  life ;  and  after  her  de- 
happen  ;  and  the  remainder  is  so  limited  to  a  cease,  to  the  use  of  D,  in  tail,  remainder  over; 
person  in  esse  and  ascertained,  that  the  pre-  though  it  was  agreed,  that  C.'s  estate  for  life 
ceding  estate  may,  by  any  means,  determine  was  contingent,  on  the  event  of  her  surviving 
before  the  expiration  of  the  estate  limited  in  re-  her  husband,  yet  it  was  held,  that  the  subse- 
mainder,  such  remainder  is  vested,  Berrvngtom  quent  remainders  were  vested.    And  see  TVo- 
▼.  Parkhurst,  3  Atk.  133.  Willes327.  6  Bro.  P.  «fy  y.  Letkidier,  3  Atk.  774.  AmbL  204.  WkU- 
c.  352 ;  on  the  contrary,  wherever  the  preced-  Jield  v.  BetoU,  2  P.  Wms.  240.    So  a  subse<}uent 
ing  estate  (except  in  cases  before  mentioned  as  contingent  remainder  may  become  vested  in  in- 
exceptions  to  the  descriptions  of  a  contingent  t^rest  before  a  preceding  one,  which  will  be  no 
remainder),  is  limited  so  as  to  determine  only  obstruction  to  its  so  vesting,  UvedaU  v.  Uvtdale^ 
on  an  event  which  is  uncertain,  and  may  never  2  Roll.  Abr.  lU.    Though  a  fee  cannot,  in  con- 
happen ;  or  wherever  the  remainder  is  limited  veyances  at  common  law,  be  mounted  on  a  fee; 
to  a  person  not  in  esse,  or  not  ascertained;  or  yet  two  or  more  several  contingent  fees  may  bo 
wherever  it  is  limited  so  as  to  require  the  con-  limited,  merely  as  substitutes  or  alternatives, 
currence  of  some  dubious  uncertain  event,  inde-  one  for  the  other,  and  not  to  interfere;  but  so 
pendent  of  the  determination  of  the  preceding  that  one  only  can  take  effect,  aud  every  subse- 
estate  and  duration  of  the  estate  limited  in  re-  ouent  limitation  be  a  disposition  substituted  in 
mainder,  to  give  it  a  capacity  of  taking  effect,  tne  room  of  the  former,  if  that  should  fail  of 
then  the  remainder  is  contingent,  Fearn.  Cont.  effect,  LoddingtoH  v.  Kime,  1  Ld.  Raym.  203. 
Rem.  330,  1.    It  is,  however,  a  settled  rule,  Barnardiston  v.  Carter^  3  Bro.  P.  C.  64.  Dot  ▼• 
that  no  remainder  shall  be  coostmed  as  cootin-  Holme,  2  Bla.  777.  Feam.  Cont.  Rem.  547 — 
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the  feoffinent  of  the  tenant  for  lifcf  the  remainder  was  (t)  destroy-  &  j^  Sid.  47. 
ed;  for  every  (k)  contingent  remainder  ought  to  vest,  either  dur-  poph.  74* 

Bridg.  3.  1  Co.  135  a.  S  Roll.  Rep.  216.  219.  232.  2  Anders.  37.  Cr.  Car.  102.  2  Sand.SSS. 
PtliBu  134. 136.  HeU.  165.  1  Keb.  177.  Lit.  Rep.  254.  262. 287.  [l  Lev.  11.  1  Ld.  RHym. 
203.  3  WUf.  237.  Dougl.  251.  4  T.  R.  39.  16  East.  411.  1  Eden,  30.  Su^.  Oilb.  Uses  174  n. 
2  Tr.  Kq.  90.  140.  2Woodd.  2L4, 2lS.  300.  2  Sand.  Us.  12.  Vin.  Abr.  Estate,  X.  pi.  8.  Com. 
Dig.  Estates,  B.  15.    Bac.  AIjt.  Remainder,  G.  v.  847].    (Ac)  Cr.  Car.  364.    [1  Salk.  228]. 


550 ;  as  where  a  will  was  made  in  tlie  words,  first  annexed,  without  extending  to  the  ulterior 
^  I  give  my  messuage,  &c.  to  my  son  J.  S,  for  limitations ;  and  see  Bradford  v.  FoUy^  Bougl. 
his  life,  and  after  his  death  unto  all  and  every  63.  Horton  v.  IVhitakeff  1.  T.  R.  346.  The  con- 
his  children  equally,  and  to  their  heirs ;  and  in  strnction  in  these  cases,  as  to  the  restriction  of 
case  he  dies  without  issue,  I  give  the  said  pre*  the  contingency,  to  the  estate  first  iiinged  upon 
Bises  onto  my  two  daughters  and  their  heirs,  it,  appears  to  depend  on  the  testator's  apparent 
eqeally  to  be  divided  between  them  ;**  it  was  de-  intention,  not  to  extend  it  further.  For,  where- 
tmnined,  that  both  the  devises  were  contingent  ever  there  is  no  apparent  distinction  in  view  in 
remainders  in  fee,  Goodr^'A/v.  IhiiiAaifi,  Doiigl.  this  respect,  between  snch  estate,  ai/d  those 
265.  and  see  Doe  v.   Perrytiy  3  T.  R.  484.  Ices  which  follow  it,  the  contingency,  it  seems,  will 
V.  Legge,  cited  3  T.  R.  483.  Crump,  d.  Woolley  equally  effect  the  whole  ulterior  train  of  limita- 
V.  Norwood,  t  Marsh  161.  7  Taunt.  362.    Such  tions,  Davis  v.  Norton,  2  P.  Wms.  390.  Doe  v. 
timitations  are  sometimes  called  limitations  on  Sheppard^  Dongl.  75.  Fearn.  Cont.  Rem.  .558. 
a  contingency  with  a  double  aspect ;  sometimes  2d,  As  an  instance  of  that  class,  where  snbse* 
liantations  on  a  double  contingency,  and  some-  quent  estates  were  limited  on  a  conditional  de- 
tines  concurrent  or  contemporary  limitations  :  termination  of  a  preceding  estate,  and  such  pre- 
ss to  which  denominations,  see  Doe  v.  Fonne-  ceding  estate  never  took  effect  at  all ;  we  may 
ma,  l>ougl.  504.  n.    In  all  cases,  however,  refer  to  the  case  of  a  devise  to  trustees  for  ele- 
wbere  the  first  contingent  remainder  is  in  fee  ven  years,  remainder  to  the  first  and  other  sons 
sbtolnte,  or  where  there  are  concurrent  remain-  of  B.  successively  in  tail  male,,  provided  they 
dets,  if  the  first  remainder  becomes  vested,  all  should  take  the  testator's  surname  i  and  in  case 
the  sabseqneot  remainders  are  void  ;  for  then  they  or  their  heirs  should  refuse  to  take  the  tes- 
tbey  become  remainders  expectant  on  the  de-  tator's  surname,  or  die  without  issue,  remainder 
termination  of  an  estate  in  fee-simple,  2  Cm.  to  the  first  son  of  C,  remainder  over;  B,  died 
Dig.  2d  edit.  1288.  Keene  v.  Dickson^  3  T.  R.  without  having'had  any  son,  C.  had  a  son  at  the 
490.    But  though  no  remainder  limited  after  a  time  of  the  devise :  the  court  did  not  agree  as 
fee-iimple  can  be  vested,  Loddingion  v.  Kimey  to  the  validity  of  the  devise  to  the  first  son  of 
I  Salk.  224.  1  Ld.  Raym.  208.  Doe  v.  Holmetf  B.  being  after  a  term  of  years,  without  any 
3  Wils.  tsr — 241. 2  Bla.  777.  Goodright  v.  Dtut^  preceding  freehold  to  support  it ;  but  resolved 
Asa,  Doogl.  251.  Doe  v.  Perryn,  3  T.  R.  484;  that  the  subsequent  limiUtion  to  the  first  son  of 
yet  it  seems  that  a  contingent  determinable  fee,  C.  who  was  then  in  esse,  and  capable,  took 
^viied  in  trust  for  some  special  purposes  only,  effect ;  and  that  the  preceding  limitation  to  the 
win  Botprevent  a  subseauent  limitation  to  one  first  son  of  B.,  or  the  condition  thereto  annex- 
is  esse  from  being  vestea,  see  Thtcey  v.  Lethm-  ed,  did  not  operate  as  a  precedent  condition 
Kcr,  snpra,  Fearn.  Cont.  Rem.  342.  8ed  vid.  n.  which  must  happen,  to  give  effect  to  the  subse- 
(s).  6th  edit  p.  226.    And  where  estates  are  quent  limitation  to  the  son  of  C,  but  was  only  a 
aU»ieet  to  a  power  of  appointment  in  the  first  precedent  estate  attended  with  snch  limitation, 
taker,  with  remainders  over  in  default  of  snch  Scatierwood  v.  Edge^  1  Salk.  229.    Of  the  same 
•Ppointment,  the  power  does  not  suspend  the  opinion  was  Lord  Hardwicke,  in  the  case  of 
dract  of  the  subsequent  limitations,  and  keep  Avelyn  v.  Ward,  1  Ves.  422 ;  who  said  he  knew 
then  in  contingency.  Fearn.  Cont.  Rem.  343,  of  no  case  of  a  remainder  or  conditional  limita- 
Sil  MoMMdrell  v.  MaundreU,  7  Ves.  567.    10  tion  over,  of  a  real  esute,  whether  by  way  of  a 
Ves.  246.  Sogd.  Pow.  1 41 .  particular  estate,  so  as  to  leave  a  proper  remain- 
With  respect  to  the  effect  of  a  contingency  der,  or  to  defeat  an  absolute  fee  before  limited 
taiexed   to  the  preceding   estate   upon  the  by  a  conditional  limitation,  but  if  the  precedent 
■Uerior  Umitations,  the  cases  on  this  branch,  limitation,  by  what  means  soever,  be  out  of  the 
■ly  be  distinjniished  into  three  classes :  1st,  case,   the  subsequent  limitation  should  take 
Limitations  alter  a  preceding  estate,  which  place,  Fearn.  Cont  Rem.  361.    3d,  As  to  cases 
^  Btde  to  depend  on  a  contingency  that  ne-  of  the  third  class,  it  may  be  observed,  that 
nt  takes  effect ;  2dly,  Limitations  over  nuon  although  where  a  remainder  is  limited  to  take 
tceaditional  contingent  determination    or  a  effect  on  a  condition  annexed  to  a  preceding  cs- 
^needing  estate,   where  such  preceding  es-  tate,  and  that  preceding  estate  fails,  it  appears 
tite  never  takes  effect 'at  all;  3dly,  Limita-  thatthe  remainder  shall  nevertheless  take  place; 
Ite  ever  npon  the  determination  of  a  pre-  *  yet,  where  such  preceding  particular  estate 
^hig  estate  by  a  contingency^  which,  though  takes  place,  and  the  condition  is  not  performed, 
1^  prec^ng  estate  takes  efiect,  never  hap-    the  remainder,  it  has  been  held,  will  not  take 
Ptts.  Fearn.  Cont  Bern.  355.    Ist,  The  cases    effect  at  the  expiration  of  such  preceding  es- 
^Nepper  v.  Samden  and  Traeey  v.  Letkutier,  tate,  unless  in  those  caset  where  the  apparent 
>Wve«entioned,  appear  to  fall  under  the  first    general  intention  of  the  testator  calls  for  it 
<1ms;  in  wUch  cases,  we  have  seen,  the  con-    Fearn.  Cont  Rem.  362.  Adverbs  of  thne,  when 
^MfOKy  aiectedooly  thatestate,  to  which  it  was    they  refer  to  a  thing  which  must  of  necessity 
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(0  Plowd.  29  ing  the  (l)  particular  estate,  or,  at  least,  eo  instanU  that  it  deter* 
g'cofMafs**  mines:  for  if  the  particular  estate  be  ended,  or  determined  in 

Co.  ila.  Raym.  54.  2  And.  37.  1  Co.  ISO  a,  129  b,  134  b.  Mo.  104.  Perk.  12.  Raym. 
413.  '  Palm.  139.  Poph.  82, 83,84.  [PoUexf.  389<  .  3  Atk.  203.  2  Bl.  Cora.  168.  171*  Sngd. 
Oilb.  Uacs  298  n.   W^tk.  Desc.  2d  ed.  201.    2  Cm.  Big.  352.    Vio.  Abr.  Remainder,  L.  pi.  16], 


happen,  do  not  amount  to  a  condition,  bnt  onljf    as  a  remainder  onght  .to  do,  that  is,  »o  m  t# 
denote  the  period  when  the  remainder  is  to  vest    await  the  determination  of  the  preceding  estate, 
in  possession,  Borastov^s  casCy  post,  3  Co.  19.    before  it  comes  into  possession,  Colthirnt  v*  fie- 
and  see  the  cases  cited  in  the  notes  there.  That   jit^in;^  PIowd.23.  Feam.  Cont.  Rem.  393.    It 
a  continsency  is  sometimes  considered  as  a  con-    may  also  happen,  that  notwithstanding  a  con- 
dition suDseqnent,  so  that  the  estate  becomes'    tingent  limitation  is  expressed  to  commience 
vested  immediately,  subject  to  be  defeated  by    from  a  period  eventually  anterior  to  the  deterf 
the  condition  when  it  happens ;  as  where  a  roan    mination  of  the  particular  estate,  yet  the  nature 
Burrendered  to  the  use  of  himself  for  life,  and    of  tlie  case  m%y  be  snch,  b»  not  to  admit  of  its 
after  his  decease  to  tlie  use  of  his  son  in  fee,  if    taking  effect  in  possession  in  restraint,  abridg- 
it  happen  tliat  his  said  son  should  live  until  he    ment,  or  exclusion  of  the  particular  estate ;  as 
reached  the  age  of  21  years,  provided  that  if  he    if  such  limitation  over  were  to  the  grantee  or 
died  before  he  attained  that  age,  then  to  remain    devisee  of  the  particular  estate  ;  which,  instead 
to  the  use  of  the  surrenderor  and  his  heirs,  Ed"    of  operating  in  any  degree  to  defeat,  exclude, 
wards  V.  Hammond^  i  Bos.  and  P.  N.  R.  313, and    or  curtail  the  particular  estate,  would  in  effect 
see  Br&n^id  t.  Crowiher^  id.  2  Cru.  Dig.  300.    remove  its  limits,  and  open  it  into  a  greater  es» 
2dly,    As  to  the  event  upon  which  a  con-    tate.    Thus,  in  the  case  of  a  lease  to  two,  with 
tingent  remainder  may  be  limited. — It  is  ne-    a  limitation  over,  aflcr  the  death  of  the  first  of 
cessary,  1st,  That  it  be  a  legal  act,  see  Cholni'    them,  to  the  survivor ;  this  does  not  avoid,  de- 
ley's  case,  post,  2  Co.  61.  b. ;  2d,  That  it  be  po-    feat,  or  abridge  Uie  estate  of  the  survivor^  but 
ientia  propingmy  as  death,  or  death  without    embraces  it  under  the  afflux  of  a  greater.  Into 
issnCy  orcoverture,  post,  2  Co.5l  a.  b.  and*the    which  it  will  run  under  the  technical  term 
note  there ;  3d,  It  must  not  be  repugnant  to    of  merging,  instead  of  being  rescinded  or  dqUIp 
any  mle  of  law,  post,  6  Co.  40  b.  4.  Burr.  1941;    fied.    The  grantor  or  his  heir  can  have  no  title 
4th,  Nor  contranant  in  itself,  Jermyn  v.  Ars-    to  enter  and  defeat  the  particular  estate,  ber 
cot,  post,  1  Co.  85  a.  Cholmley  v.  Humble^  post,    cause  there  is  no  condition  or  proviso  to  make 
t   Co.  86  a.  CorbeVs  case,  post,  1   Co.  83  b.    it  cease,  or  carry  the  estate  either  expressly  or 
MUdmay*s  case,  post,  6  Co.  40.  Foy  v.  Hinde,    iniplica lively  to  any  body,  from  the  devisee  of 
Cro.  Jac.  697 ;  5th,  It  must  not  operate  so  as    the  particular  estate.    Mor  can  the  limitation 
to  abridge,  defeat,  or  determine  the  particular    operate  to  the  prejudice  of  another,  viz.  tha 
estate,  Plowd.  24,  29  b.  2  Leon.  16.  Sayer  v.    person  otherwise  entitled  to  the  particular  es- 
Hardy,  Cro.  Eliz.  414.  This  rule  not  only  flows,    tate ;  because  it  is  to  that  very  person  himself, 
of  necessitv,  from  the  nfttnre  of  a  remainder,    and  the  effect  would  have  been  precisely  the 
bnt  also  follows,  as  the  consequence  of  a  maxim    same,  if  the  limitation  had  been ''  and  from  and 
at  common  law,  that  none  shall  take  advantage    af^er  the  determination  of  the  estate  aforesaid, 
of  a  condition,  but  the  party  from  whom  toe    then  to  the  survivor  in  fee."  Nothing,  therefore, 
condition  moves   (t.  e.  the  grantor,)  and  his    will,  in  such  ca.se,  prevent  the  limitation  over 
heirs ;  for,  if  he  or  his  heirs  take  advantage  of   from  operating  strictly,  as  a  remainder  at  com- 
a  condition,  by  entry  or  claim,  the  livery  made    mon  law,  GaodiUle  v.  BilUngtony  Dougl.  725. 
upon  the  creation  of  the  estates  is  defeated ;  and    Feam.  Cont.  Rem.  397, 8. 
of  course,  every  estate  tlien  created,  is  thereby        It  is  further  observable,  that  althongh  no  re^ 
annuHed  and  ^one.    But  the  remainder  ought    mainder  can  be  limited  on  a  condition,  yet,  it 
to  vest  at  the  mstant  of  the  expiration  of  the .  has  been  long  settled,  that  where  in  a  devise  % 
preceding  estate,  and  remainders  are  defeated    condition  is  annexed  to  a  preceding  estate,,  and 
oy  the  entry  of  the  grantor,  therefore  such  re-    upon  the  breach  or  non-performance  thereof, 
mainder  is  void.    It  follows,  that  a  remainder    the  estate  is  devised  over  to  another,  the  condi- 
properly  so  called,  cannot  be  limited  to  take    tion  shall  operate  as  a  limitation,  circumscribe 
effect  upon  a  condition,  which  is  to  defeat  the    ing  the  measure  and  continuance  of  the  first  es- 
particular  estate,  whether  snch  condition  be    tate ;  and  that  upon  the  breach  or  performance 
repugnant  to  the  nature  of  the  estate  to  which  it    of  it,  as  the  case  may  be,  the  first  estate  shall 
is  annexed,  or  not,   Fearn.  Cont.  Rem.  391.    ipso  facto  determine  and  expire,  without  entry 
And  the  same  law  holds  with  regard  to  a  sub-    or  claim,  and  the  limitation  over  shall  there- 
sequent  remainder,  limited  to  take  effect  on  a    upon  actually  commence  in  possession ;  and  the 
condition,  which  is  to  defeat  a  preceding  re-    person    claiming    under  it,   whether  heir  or 
mamder,    Cogan   v.    Cogan,   Cro.   Eliz.   360.    stranger,  shall  have  an  unmediate  right  to  the 
Where,  however,  land  is  leased  to  one  for  life,    estate.    Thus  is  the  testator's  intention  effecto- 
and,  if  such  a  thing  happen,  then  to  remain  to    ated,  by  substantiating  tlie  subsequent  estate, 
B.;  this  shall  not  be  understood  as  intended  to    though  limited  to  a  stranger ;  and  enforcing  the 
vest  in  possesion,  immediately  upon  the  hap-    performance  of  the  conditibn,  by  the  determi- 
penhig  of  the  condition,  and  in  abridgment  of   nation  of  the  preceding  estate  upon  the  breach 
the  preceding  estate;  for  then,  by  the  last-    of  it,  notwithstanding  tliat  preceding  estate  be 
mentioned  rule,  the  remainder  woufd  be  void ;    limited  to  the  heir  himself;  and  limitations  of 
but  it  shall  be  construed  to  vest  in  interest  upon    this  kind  are  properly  called  cendUumal  jimtio- 
the  happening  of  the  condltiooi  and  to  remain    tionSf  Fearn.  Cont.  Rem.  405. 40^.  Thus,  where 
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a  person  deTited  kmds  to  hU  mother  for  life,  and  natare,  the  freehold  eaniiot  Test  ki  hhn ;  and 
aRtf  brr  death  to  his  brother  in  fee ;  provided  couseqaently  the  remainder  is  void,  t  BL  Com. 
that  if  bis  wife  (being  thenenseint)  be  delivered  171.  Feam.  Cont.  Rem.  423— 425.    Post,  3  Co. 
of  a  son,  that  then  the  land  should  remain  to  20.    But  a  contingent  remainder  for  years  does 
kin  in  fee ;  after  the  testator's  death,  a  son  was  not  require  a  precedinff  freehold  to  support  it ; 
bora;  and  it  was  held,  that  the  fee  of  the  bro-  for  the  remainder  not  being  ft'eefaold,  no  such 
tber  should  eease,  and  vest  in  the  son  upon  the  estate  appears  requisite  to  pass  out  of  the 
faappeniog  of  the  contingency.  Dyer  127  n.  Id.  grantor,  in  order  to  give  due  enect  to  a  remaiii- 
33  n.  Cro.  Jac.  592.  Palm.  135.   So,  where  A.  der  of  that  soil,  Feam.  Cont.  Rem.  429, 430. 
devised  lands  to  his  mfe  for  life,  and  after  her  Although  every  xsontingeBt  freehold  remain- 
death  to  his  panddnld  B,  and  the  heirs  of  her  der  must  be  supported  by  a  preceding  freehold, 
body ;    provided  always,   and  upon  condition  yet  it  is  not  necessary,  that  such  preceding  es* 
that  she  married  with  the  consent  of  D,  E,  and  tate  continue  in  the  actual  seisin  of  its  righ^ 
F.,  or  the  major  part  of  them,  and  in  case  she  fol  tenant;  it  is  sufficient,  if  there  subsists  a 
aboald  many  without  such  consent,  or  die  with-  right  to  such  preceding  estate,  at  the  time  the 
oat  issue,  then  he  devised  the  premises  to  C.  remainder  should  vest ;  provided  such  right  be 
(neither  B.  nor  C.  being  heir  at  law  to  the  tes-  &  right  of  entrjr,  and  not  a  right  of  action  only ; 
tator) :  al^r  the  testator's  death,  B,  married  for,  whilst  a  nght  of  entry  remains,  there  can 
withont  the  consent  of  any  of  tlie    persons  he  no  doubt  that  the  sam^  estate  continues ; 
Buwd  for  that  purpose;  and  it  was  clearly  since  the  right  of  entry  can  exist  only  in  conse- 
heM  to  be  an  estate  to  B,  till  she  married  with-  quence  of  the  subsistence  of  the  estate ;  but 
oat  such  consent ;  that  here  was  an  estate-tail  when  the  rieht  of  entry  is  gone,  and  nothing 
devised  to  B..  subject  to  two  Ihnitations,— -the  ^^t  a  right  of  action  remains,  it  then  becomes  a 
saein  law,  via.  dying  without  issue,  the  other  question  of  law,  whether  the  same  estate  conti- 
capresa,  and  in  fact,  viz.  marrying  without  con-  nues  or  not ;  for  the  action  is  nothing  more  than 
sent ;  which  was  properly  a  conditional  limlta-  the  means  of  deciding  the  question.    Another 
tion,  and  not  a  condition ;  for,  if  it  were  a  con-  estate  is,  in  the  mean  time,  acknowledged  and 
dition,  It  would  descend  to  the  heir  at  hiw,  and  protected  by  the  law,  till  such  onestion  be  so- 
ke aiight  enter  for  breach  of  it,  and  defeat  the  lemnly  determined  in  a  court  or  justice,  upon 
haitationover;  and  it  was  therefore  agreed,  the  action  brought.   Feam.  Cont  Rem.  430, 
that  the  marriage  without  consent  determined  ^1-^  Therefore,  if  i4.be  tenant  for  life,  with  a 
her  estate-tail,  and  cast  the  possession  imme-  contingent  remainder  over,  and  tenant  for  life 
diately  on  C,  Lady  Am  jFVv-s  cosf,  1  Ventr.  he  disseised,'  all  the  estates  are  devested  ;  hot 
199 ;  and  see  Skuttleworth  v.  Barber,  t  Mod.  7.  the  right  of  entry  of  the  tenant  for  life  will  sup. 
Bat  where  there  is  no  express  limitation  over  P<nt  the  continp:ent  remainders ;  but  in  this 
to  take  ffftet  upon  the  breach  or  performance  case,  if  the  conungent  remainder  does  not  vest' 
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tioQ,  GaUteer  v.  iffA6y,  Feam.  Ex.  Dev.  60.  the  contingent  remainder  gone ;  because  there 

Linitations  of  this  nature  may  also  take  effect  no  longer  subsists  any  right  of  entry  to  support 

by  way  of  use;  tor  a  use  may  be  limited  to  it*  that  right  being  turned  into  a  right  of  action, 

ceneas  to  one  person  upon  a  future  event,  and  Tlwmson  v.  Leach,  12  Mod.  174.  Intra.    And -for 

to  Test  in  another,  Feam.  Cont  Rem.  412.  Post,  the  same  reason  where  a  contingent  remainder 

l.Co.  86  b.  n.  With  respect  to  those  cases  where  i*  limited  after  an  estate-tail,  and  the  tenant 

1  particoiar  estate  is  lunlted,  with  a  condition,  ii^tail  creates  a  discontinuance,  the  contingent 

thatfifter  the  performance  of  a  certain  act,  or  the  remainder  will  be  destroyed.  Post,  1  Co.  135  b» 

^|pening  of  a  certain  event,  the  person  to  whom  This  right  of  entry,  howeyer,  to  support  a  con- 

t^  first  estate  is  limited,  shall  have  a  larger  es-  tingent  remainder  must  be  a  present  right ;  a 

lile,  see  lard  Slqfford*s  ease,  post,  8  Co.  74.  future  one  will  not  do :  it  must  also  pr^Bcede  the 

3dly,  As  to  the  estate  necessary  to  support  a  contingencv,  and  be  actually  existing  when  that 

coniuent  ijemainder. — ^Though  in  tiie  case  of  a  happens ;  forif  it  only  commences  at  the  same 

voted  remainder.  It  is  sufficient,  if  the  particu-  instant  with  it,  the  remainder,  it  seems,  will  not 

hrcftate  be  for  years  (for  a  lease  at  will  is  of  vest.  Feam.  Cont  Rem.  433.    And  where  the 

IM  dender  and  precarious  a  nature  to  support  estates  are  limited  by  way  of  use,  and  are  after- 

A  reminder  over,  post,  8  Co.  75.)>  it  is  a  gene-  wards  devested  and  turned  to  a  right,  it  has  been 

nl  nde,  that  wherever  an  estate  in  contingent  held  that  there  must  be  an  actual  entry,  in  or- 

'caauader  amounts  to  a  freehold,  some  vested  der  to  revest  the  estates, Feam.  Cont.  Rem.  435. 

<*tite  of  freehold  must  precede  it,  Feam.  Cont  The  particular  estate,  also,  must  be  created  by 

^^.  423.    Thus,  if' land  be  granted  to  A.  for  the  same  deed  or  instrument  as  creates  the  con- 

^  7<v*i  with  remainder  In  fee  to  the  right  tingent  remainder ;  therefore  an  estate  for  life 

*^of  B.  this  remainder  is  void :  but  if  grant-  given  by  one  deedj  will  not  support  a  remaln- 

*^  to  if.  for  life,  with  a  like  remainder,  it  is  der  given  by  another ;  nor  an  estate  for  life  set- 

1^  post,  1  Co.  160*  For,  unless  the  freehold  tied  by  A,  on  B.  by  deed,  enure  to  support  a 

l*Mtt0Bt  of  the  grantor  at  the  time  when  the  contingent  remainder  given  by  the  will  of  A. 

[^*under  is  created,  such  freehold  remainder  1  Feam.  446,  447 ;  and  see  Snow  v.  CmtUTf 

avoid ;  it  cannot  pass  out  of  him  withont  vest^  Raym.  16S.  Moor  v.  Parker,  4  Mod.  316*  'Wedi€f 

■^isawwliere;  and  in  the  case  of  a  contingent  v.    Lower,    Pollexf.    66,    Dot   v,    Foaaereoa, 

""^Biader,  it  must  vest  in  the  particular  tenant,  Dougl.  466.    Where  the  legal  estate  is  in  tras* 

che  it  cm  vest  nowhere ;  imless.  therefore,  the  tees,  a  contingent  remainder  does  not  require 

^*Me<kfiacbpaitiailartemuit  be  of  ft  freehold  any  other  estate  to  support  it;  for  the  legal 
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estate  in  the  genenl  tnuteet,  will  be  lufficient  tate,  it  foUowi,  that  ao  estate  limited  on  a  con- 

for  that  porpose;  and  consequently  in  such  tingency,  may  fail  as  to  one  part,  and  take 

cases,  it  is  not  necessary  that  a  contingent  re-  effect  as  to  another,  wherever  the  preceding 

mainder  should  vest  by  the  time  the  preceding  estate  is  in  several  persons,  in  common  or  in  se- 

tmst  limitation  expires,  Feam.  Cont  Kem.  449,  veralty ;  for  the  particular  tenant  of  one  part 

450.    Chapman  ▼.  BHateti,  Cas.  Temp.  Talb.  may  die  before  the  contingency,  and  the  parti* 

145.  HopkinM  ▼.  Hifpkin8,  Forrest.  44.  1  Yes.  cnlar  tenant  of  another  part  may  survive  it. 

268,  1  Atk.  581.  Lane  v.  Pamiely  i   Rol.  Rep.  238.  317.  4S8. 

4thly,   At  what   time  a  remainder   should  Feam.  Cont  Rem.  458.    So  likewise  a  contin- 

▼est — ^It  is  a  rule,  that  a  contingent  remain-  gent  remainder  may  take  effect  in  some,  and 

der  must  vest  during  the  particular  estate,  not  in  all  the  persons  to  whom  it  was  limited^ 

or  at  the  very  instant  of  its  determination,  ante  according  as  some  may  come  in  esse  before  the 

p.  167.    Plowd.  25.;  therefore  if  a  gift  be  made  determination   of  the    particular  estate  and 

to  A,  for  his  life,  and  after  the  death  of  A,  others  not.  Comb.  467. ;  and  see  1  Inst.  9  a.  i. 

and  one  day  to B.,  this  remainder  to  B.  is  void;  496.  and  n.  (16),  (17)  ib.    WUd*s  eau^  post, 

because  it  cannot  take  effect  immediately  upon  6  Co.  18  b.    But  if  a  contingent  remainder  can- 

the  determination  of  the  preceding  estate,  ibid,  not  take  effect  on  the  determination  of  the  par- 

This   rule  was  originallv  founded  on  feudal  ticular  estate,  in  what  way  soever  it  is  deteiw 

principles,  and  was  hitenJed  to  avoid  the  incon-  mined,  it  cannot  vest  afterwards,  though  the 

▼eniences  which  might  arise  by  admitting  an  particular  estate  should  revive,  2  Saund.  386  b. 

interval,  when  there  should  be  no  tenant  of  the  *i  Salk.577.  2  Lev.  39. :  only  it  seems,  that  the 

freehold  to  do  the  services  to  the  lord,  or  an-  reversal  of  a  fine  by  act  of  parliament,  will  re- 

awer  to  the  prttcipe  of  strangers,  as  well  as  to  store  a  contingent  remainder  destroyed  by  that 

preserve  an  uninterrupted  connexion  between  fine,  though  a  reversal  for  error  will  not,  3  Reb. 

theparticular  estate  and  the  remainder;  which,  87.    CoUt  v.  Levingstaiie,   1  Ld.  Raym.  314. 

in  consideration  of  law,  are  but  several  parts  of  Feam.  Cont.  Rem.  464. 

one  whole  estate,  2  Cra.  Di^;.  327.  Formerly,  A  vested  remainder  may,  in  some  cases,  take 
in  consequence  of  this  principle,  where  an  es-  effect,  though  the  preceding  estate  be  defeated ; 
tate  was  limited  to  A.  for  life,  remainder  to  his  as  where  the  lessor  disseises  A.  his  lessee  for 
first  and  other  sons  in  talL  a  posthumous  son  of  life,  and  makes  a  lease  to  B.  for  the  life  of  A» 
4*  could  not  take  it.  A  father  had  devised  an  remainder  to  C.  in  fee ;  here,  though  A.  re-en- 
estate  to  his  son  for  life,  with  renuunder  to  the  ters  and  defeats  the  estate  for  life,  yet  the  re- 
first  and  other  sons  of  the  son  in  tail;  the  son  mainder  to  C,  having  once  vested  by  good  title, 
died,  leaving  bis  wife  pregnant,  who  was  after-  is  valid,  l  Inst  298  a.  iL  135.  So  if  a  lease  be 
wards  delivered  of  a  son :  the  Courts  of  Com-  made  to  an  infant  for  life,  with  remainder  over, 
mon  Pleas  and  Kin^s  Bench  held  clearly,  that  if  the  infant  at  his  full  age  disagree  to  the  estate 
the  grandson  not  being  bora  at  the  expiration  for  life,  yet  the  remainder  is  good.  Id.  lb. 
of  tte  estate  for  life,  was  not  entitled  to  take  it;  That  a  contingent  remainder  of  inheritance  is 
bnt  the  Lords,  moved  by  the  hardship  of  the  transmissible  to  Uie  heirs  of  the  person  to  whom 
case,  reversed  the  jud^ents  of  the  courts  be-  it  is  limited,  Weale  v.  Lower,  PoUexf.  54. ;  nn- 
loWf  contrary  to  the  opinion  of  all  the  judges,  less  the  existence  of  the  devisee  of  the  remaind- 
Reeve  v.  Longt  1  Salk.  227.  -  But  the  House  of  er,  at  some  particular  time,  make  part  of  the 
Commons,  in  reproof  of  this  assumption  of  legis-  contingency  itself,  upon  which  such  interest  is 
lative  authority  in  the  Lords,  immediately  intended  to  take  effect,  see  Mocrhouse  v.  Warn- 
brought  in  the  10  and  11  W.  3.,  which  passed  houMef  1  Bl.  Rep.  638.  1  Feam.  534.;  and  con- 
into  a  statute.  The  statute  only  mentions  inar-  tingent  estates  and  possibilities  coupled  with  an 
Hage  and  other  uiUemenU;  and  it  is  probable  interest,  where  the  peraan  teho  is  to  tuke  i§  cer- 
that  devises  were  designedly  omitted  to  be  ex-  fata  (see  Doe  v.  Tonuchuon,  2  Maul,  and  S.  165. 
pressed  from  a  delicacy,  that  the  authority  of  Feam.  Cont.  Rem.  371.),  so  that  the  same  may 
the  judgment  of  the  Peers  might  not  be  too  be  descendible,  are  also  devisable,  SeUcm  v. 
openly  impeached,  2  Bl.  Com.  169.  However,  Selwin,  2  Burr.  1131.  2  Bl.  Rep.  222.  Roe  v. 
the  words  of  the  act  may  be  constraed,  without  Gr\fith8, 1  Bl.  Rep.  605.  Roe  v.  Jonety  1  H.  Bl. 
much  violence,  to  comprise  settlements  of  es-  30.  Moor  v.  Hawkhu,  3  T.  R.  88.  2  Eden,  342. 
tales  made  by  will,  as  well  as  settlements  of  es-  cited  1  H.  BL  33.  Jonee  v.  Roe,  3  East,  88.  i 
tales  made  by  deed.  Bull.  N.  P.  135.  As  the  and  such  contingent  interests  may  be  released, 
statute  says  the  posthumous  son  in  this  case  shall  i  Prest.  Abst.  93. ;  may  pass  by  the  bargain 
take  the  estate  as  if  bora  before  the  death  of  and  sale  of  commissioners  of  bankrapts,  id. 
the  father,  he  is  entitled  to  the  intermediate  ibid. ;  may  be  bound  or  extinguished  by  estop- 
profits  from  the  death  of  the  father,  which  is  pel,  by  deed  or  fine»  or  by  a  common  recovery, 
different  from  the  case  of  a  descent  devested  by  whereof  the  owner  thereof  comes  in  as  vouchee, 
the  birth  of  a  posthumous  child,  Bassett  v.  Bas-  Weale  v.  Lower,  supra.  Vick  v.  Edwarde  3  P. 
oett,  8  Vin.  Abr.  87.  3  Atk.  203.  lliough  at  Wms.  372.  Feara.  Cont  Rem.  537. ;  but  it  can- 
the  common  law,  and  under  the  learning  of  re-  not  be  sranted  or  transferred  by  the  ordinary 
mainders,  a  gift  to.  a  class  of  persons  will  not  rules  of  the  common  law,  though  it  may  be 
admit  to  a  participation,  any  who  are  bora  bound  in  equity  by  contract,  1  Prest  Est  2d« 
after  the  determination  of  the  particular  estate;  edit  76, 

yet  such  after^bora  persons  may  take  under  a  With  respect  to  the  means  by  which  a  coo- 

ffift  openting  by  executory  devise,  or  spring-  tingent  remainder  may  be  destroyed,  and  as  to 

vag  or  shifting  use,  Mogg  v.  Mogg^  1  Meriv.  trastees  to  preserve  contingent  remainders,  see 

654.  3  Prest.  Convey.  555.     From  the  prin-  n.  (a  l\  and  (m  1).  hifra.    As  to  remainders  U- 

ciple,  that  a  contingent  remainder  must  vest  at  mited  by  way  of  use,  see  Chmdleigh^e  ease,  po§^ 

or  before  the  detenmnatioD  of  the  particular  es-  1  Co.  120.  &c.  and  the  notes  there.    ([Eo.) 
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&ct,  or  in  law,  before  tbe  contingency  falls,  the  remainder  is 
void  (a  1).     And  in  this  case,  inasmuch  as  by  the  feoffment  of 
Robert,  his  estate  for  life  was  determined  by  a  condition  in  law 
(b  1)  annexed  to  it,  and  cannot  be  revived  afterwards  by  any  r*573  i 
possibility;  for  this  reason  the  contingent  remainder  is  destroy- 
ed, against  the  opinion  of  Gascoi^e  in  7  Hen.  4.  23.  b.  (m)  Bat  A  right  of  en- 
if  the  tenant  for  life  had  been  disseised,  and  died,  •  yet  the  re-  ^Jita^ontiiit. 
mainder  is  good,  for  there  the  particular  estate  doth  remain  in  gent  remaind- 
ririit  (c  1 ),  and  might  have  been  revested,  as  it  is  said  in  32  Hen*  6.  ^* 

(m)  Post,  155 
b.  Palm.  254.  Poph.  83.  Cases  Temp.  Ld.  Hardw.  160.  [Fearn.  Cont.  Rem.  430, 1.  S  Cm.  Dig. 
S21.  Vin.  Abr.  Remainder,  P.  pi.  6].  Post,  154, 155.  1  Inst.  578,  and  ib.  580.  588-  Plowd.  489. 


(a  1)  Tbe  doctrine  that  tbe  destruction  of  tbe  ger,  thongb  it  amoonts  to  a  forfeiture  of  his 

particular  estate,  before  the  contingency  bap-  tate,  yet  it  does  not  destroy  or  affect  tbe  contin^ 

pens,  destroys  the  contingent  remainders,  was  gent  remainders,  JJoyd  v.  Brooking,  1  Vent. 

settled  by  the  decision  in  ChudUigh's  com  (or  188.;  and  see  1  Inst  iSt  a.  ii.  208. 1  Fearn.  474. 

DiUmi  y.  Freine,)  which  is  reported  post,  1  Co.  An  extinguishment  of  the  particular  estate^ 

IfO  a.,  but  was  determined  before  the  present  boweyer,  will  destroy  a  contingent  remainder. 

CMe,  see  infra,  PoUexf.  389.  Sugd.  Pow.  S7.  Pwrefoy  ▼.  i2of  «rs,  2  Saund.  586.  4  Mod;  f  84. 

Segd.  Oilb.  Uses,   298.  n.     And  that   deci-  And  any  alteration  in  the  quantity  of  the  pre- 

sioo  has  always    been    followed,   see  Biggot  ceding  estate,  before  the  remainder  vests^  will 

▼.  Ai^A,  Cro.  Car.  102.  Fearn.  Cont.  Rem.  destroy  it,  4  Leon.  257.';  though  it  seems  other- 

465.     Therefore,  where  there  is  tenant   for  wise  as  to  an  alteration  in  its  quality  only,  1 

life,  with  a  contingent  remainder  expectant  Fearn.  496.  Lane  ▼.  Pwmel^  1  RolL  Ab.  258.  517. 

SB  bis  estate,  if  he  makes  a  feoffment^  levies  438.  Harrium  v.  Belsey^  Raym.  415.    The  de- 

i  fine,  or  suffers  a  recovery  (Cro.  Eliz.  650.  scent  of  the  reversion  on  the  particular  estate 

1  Salk.  224.),   or  surrenders  his   life  estate  will  destroy  the  contingent  remainder,  where 

(WisifMa  v.  Leaehj  2  SallL.  427.),  it  will  destroy  the  descent  is  only  mediate  from  the  person 

the  cootnigent  remainder ;  so  a  contingent  re-  whose  will  created  the  particuhir  estate  and  the 

minder,  with  double  aspect,  is  destroyed  by  remainder,  Kent  v.  Harpooly  1  Vent  506.  Jo^nes 

■ener  of  the  particular  estate  which  supported  76.  Hooker  v.  Hooker,  Rep.  Temp.  Hardw.  15* 

it,  Craa^  d,.lroolUy  v.  Norwood,  7  Taunt.  362.  1  Fearn.  Cont.  Rem.  505.  507. ;  so  where  the  ac- 

M  where  tiiere  is  a  tenant  for  life,  with  all  the  cession  of  the  inheritance  b  by  a  conveyance, 

Mbseqaent  ren^nders  contingent,  and  he  suf-  accident,  or  circumstance,  distinct  from  that 

fcn  a  recovery  to  tbe  use  of  himself  in  fee,  he  conveyance  which  created  the  particular  estate, 

ksii  right  to  this  tortious  fee  against  all  persons,  Fearn.  Cont  Rem.  505.  -,  but  where  a  particn^ 

hit  the  beirs  of  the  grantor  or  devisor,  l  Salk*  Jar  estate  is  limited  with  a  contingent  remainder 

tli.   Bnt  a  conveyance  by  way  of  use,  as  a  over,  and  afterwards  the  inheritance  is  subjoined 

htrgaia  and  sale,  or  lease  and  release,  by  the  to  the  particular  estate  by  the  same  conveyance, 

tesMtfor  life,  will  not  destroy  the  contingent  the  continsrent  remainder  is  not  destroyed;  but 

fnttinders ;  because  these  convevances  only  such  last  limitation  shall  be  considered  as  exe- 

tnK&r  what  the  person  seised  of  the  land  may  cuted  only  sub  modo;  that  is,  upon  such  con* 

ItvfaDy  convey,  and  do  not  divest  anv  estate,  dition,  as  to  open  and  separate  itself  from  the 

f  Lev.  60.5  Mod.  151. ;  though  it  is  otherwise,  first  estate  when  the  condition  happens,  and  by 

if  Mch  conveyance  be  made  to  the  person  who  no  means  destroy  or  preclude  the  particnhv  es- 

btthe  immediate  vested  reversion  or  remaind-  tate,  Lewis  Botclet^e  ease,  post,  11  Co.  97.    8o 

cr,orifsQch  person  joins  in  the  conveyance,  or  where  the  inheritance  becomes  united  to  the 

tf  the  tenant  for  life  who  makes  the  conveyance,  particular  estate,  by  an  immediate  descent  from 

hat  the  remainder  or  reversion,  Fearn.  Cont  the  person  by  whose  will  the  particular  estate 

Utm,  6th  edit  522.    So  a  conveyance  by  cestui-  and  contingent  remainders  were  limited,  as  in 

C  trust  will  not  destroy  a  contingent  remain-  the  present  case ;  there  the  contingent  remaind- 

expectaiyt  on  his  estate ;  because  as  he  has  ers  will  not  be  destroyed,  see  Phtnkett  yMobnes^ 

iM  le^  estate,  any  conveyance  made  by  him  Raym.  28.  Doe  d.  Planner  v.  Scudamore^  2  Bos. 

F^nes  only  what  he  can  lawfully  grant,  and  a  and  Pul.  225.  Ante  p.  164.  n.  (w).     As  to 

4^  of  entry  resides  in  the  trustees  in  whom  trustees  to   preserve   con^gent  remainders, 

w  legal  estate  is  vested.  Penhey  v.  HwrreU,  2  see  faifra  b.  (m  1).    (Ed.) 

'rccB.  215.    So  if  tenant  for  life  of  a  copyhold  (bi)  Viz.  That  if  the  tenant  for  life  takes  upon 

^mader  his  estate,  it  will  not  destroy  the  con-  him  to  convey,  a  greater  estate  or  interest  than 

Inpnt  remainders,  because  the  freehold  and  that  which  he  has,  whereby  the  estate  in  re- 

Ijheritance  is  in  the  lord,  Paweey  v.  Lowdall^  2  mainder  or  reversion  is  divested,  such  convey- 

M.  Abr.  794,  pi.  6.  Sty.  249.  273.  Mildmay  v.  ance  will  operate  as  a  forfeiture  of  his  estate  lor 

^Nfa/(Mid,  2  vem.  245.;  though  a  contingent  life,  and  the  person  in  remainder  or  reversion 

'^■nteder  of  copyhold  is  destroyed  bv  destruc-  may  enter  for  Uie  forfeiture,    1  Inst  255  b.  il« 

'^  of  the  particular  estate  after  enrranchise-  115.  Ante  p.  57.  n.  (l  2).    (£d.) 

■est,  JUed.  ClemeU  y.  Brigg$f  16  East  406.  (c  1)  That  a  present   richt  of  entry,  will 

^if  taiutlbrIlltfitceept»afiaeAomastrtn«  support  a  cootiiigent  freehmd  reauiaderi  aate 
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But  it  is  otberwife  in  the  case  at  the  bar,  for  by  his  feoffinent  no 
right  of  the  particular  estate  doth  remain.     And  it  was  said  it 
was  80  agreed  by  Popham,  Chief  Justice,  and  divers  justices  in 
the  argument  of  the  case  between  (a)  Dillon  and  Freine,  and 
denied  by  none.     See  (6)  11  R.  2.  tit.  Detinue  46.    And  note 
the  judgment  of  the  book,  and  the  reason  thereof  which  case 
there  adjudged  is  a  stronger  case  than  the  case  at  the  bar.     But 
A  tortioQB        note,  reader,  that  after  the  feofiment,  the  estate  for  life  to  some 
alienation  by ^  purpose  had  (c)  continuance;  for  all  leases,  charges,  &c.  made 
^^snotdefeat  V  "^®  tenant  for  life  shall  stand  during  his  life  (n  1),  but  the  es- 
d^vativeoe-    tate  is  supposed  to  continue  as  to  those  only  who  claim  by  the 
^*^<^'  tenant  for  life  before  the  forfeiture ;  but  as  to  all  others  who  do 

^     ^*  not  claim  by  the  tenant  for  life  himself,  the  particular  estate  is 

WftiraDty  of  determined  (£  l) :  and  by  the  better'  opinion,  the  [d)  warranty 
tenant  for  life,  shall  bind  the  remainder,  altljiough  the  warranty  was  created  b^ 
on^Sere^^  fore  the  remainder  attached  or  vested  (f  1),  and  although  the  re- 
mainder-man, mainder  was  in  the  (f)  consideration  of  the  law,  ana  he  who 
SSSiih'^""*' .  shall  be  bound  by  it,  never  could  have  avoided  it  by  entry,  or 
befowAe^  Otherwise;  yet  forasmuch  as  the  remainder  did  commence,  and 
mainder  had  its  being  by  force  of  the  devise,  which  was  before  the  war- 

vested.  ranty ;  for  wis  reason  it  shall  bind  the  remainder;  but  the  same 

was  not  unanimously  agreed :  and  as  the  feofiment  of  the  tenant 
for  life  §hall  destroy  the  remainder,  which  was  in  consideration 
of  law,  80^  et  a  fortiori^  the  warranty  of  his  ancestor  (by  whom 
Onemy  be  he  is  intended  to  be  advanced)  shall  bind  him.  And  in  many 
Jl^dj^  A  cases  one  shall  be  bound,  and  barred  of  his  right  by  a  warranty^ 
tfaoaeh  hi  ^ho  could  never  have  defeated  it  by  any  means,  as  in  44  Edw. 
could  not  by  3.  SO.  and  {/)  44  Ass.  p.  35.  Lessee  for  life  is  disseised,  to 
avoiditl^Case  ^^^^  (<*  1)  ^  collateral  anc^tor  of  the  lessor  releaseth  (h  1),  and 

of  a  release  with  warranty  by  a  collateral  ancestor  of  tenant  for  life,  to  his  disseisor,  (a)  Poph.  70. 
And.  309.  1  Co.  120  a.  Jenk.  Cent.  376.  [PoUezf.  389.  Sugd.'Pow.  37.  Ante  p.  171.  n. 
(A  1).]  (b)  Lit  Rep.  290.  Pakn.  338.  (c)  Fopb.  40.  Dall.  65.  8  Co.  145  b.  Plow.  198  a. 
Co.  lit.  588  b.  6  Co.  79  a.  3  Keb.  410.  [3  Prest.  Conv.  449.  557].  (J)  5  Co.  80  b.  Co.  lit.  580  b. 
588  b.  1  Jones,  210.  Palm.  238.  248.  Cr.  Eliz.  72.  [Shep.  Touch.  188,  9. 191,  2.  Vin.  Abr.  Fine, 
D.  2.  pi.  5].  (Ol  Roll.  Rep.  178.  (/)  2  RoU.  740.  1  Jon.  199.  24a  [Vin.  Abr.  Voucher,  F.  pi.  1.] 

p.  169.  n.  (z). ;  bnt  a  right  of  entry,  withont  an  (f  1)  So  a  warranty  is  binding,  thongh  the 

actual  entrv,  will  not  preserve  contingent  uses,  warranty    and  right  descend  to  the  heir  at 

aee  ChMdUtgh'a  cau^  post,  1  Co.  137.   2  Cru.  the  same  time,  1  Inst.  388.  ii.  259 ;  or  thongh 

Pig.  2d  edit.  522.  340. 559.    (En.)  the  warranty  descend  iirst,  if  the  right  was  in 

(D  1)  So  the  surrender,  or  merger,  of  the  life-  esse  in  anv  of  the  ancestors  at  the  time  of  the 

estatle  will  not  defeat  any  underleases,  or  charges  descent,  ibid.;  but  a  warranty  does  not  extend 

previously  created  by  the  tenant  for  life ;  tor,  to  aright  which  commences  after  the  warranty 

as  in  other  instances,  the  original  estate  must  made,  ibid. ;  and  in  order  that  a  warranty  may 

determine  by  fillins  the  time  of  its  limitation,  or  bind,  the  estate,  whether  in  possession,  remain- 

1>y  condition,  in  order  to  defeat  the  derivative  es-  der,  or  reversion,  must  be  divested,  or  turned 

tate,  1  Prest  Abst.  429. 1  Inst.  233  b.  ii.  116.  (Ed.)  to  a  right  of  action,  at  the  time  of,  or  before  the 

(b  1)  The  effect  of  a  feofiment  by  tenant  for  descent  of  the  warranty,  ibid.    But  the  effect 

life,  is  to  give  a  fee  to  his  alienee ;  but  as  the  of  a  warranty  by  tenant  for  life  is  now  taken 

fee  never  was  in  him,  his  widow  cannot  be  dow-  away  by  stat.  4  and  5  Ann.  c.  16.  s.  21.,  which 

lible  even  of  the  seisin  acquired  by  the  feoff-  enacts  that  all  warranties  made,  after  the  1st 

ment,  1  Roll.  Abr.  676.    Bnt  where  tenant  for  day  of  Trinity  Term,  by  any  tenant  for  life  of 

years,  or  at  will,  makes  a  feoffment,  and  thereby  any  lands,   tenements,  or  hereditaments,  the 

nasses  a  fee,  the  feoffee  is  estopped  from  deny-  same  descending  or  coming  to  any  person  in  re- 

ing  the  titie  of  the  wife  of  the  feoffor  to  be  en-  version  or  remainder,  shall  be  void  *,  and  all 

dowed,  see  lPrestAbst.355.5H.4. 6a.  Mosely  collateral  warranties  made  after  that  day,  by 

▼•  Taylor,  Sir  W.  Jones,  317.  Bro.  Abr.  Disseis-  any  ancestor  who  has  no  estate  of  inheritance 

in,  pi.  76.  1  Inst  31  b.  (3).  i.  576,  (24).    As  to  in  possession,  shall  be  void  against  his  heir«  (Ed.) 

the  consequences  of  this  species  of  disseissin  (g  1^  t.  e,  the  disseisor, 

with  respect  to  those  in  remainder  or  reversion,  (h  1)  The  release  in  the  case  proposed,  must 

see  GooSrighty,  Fcrrestery  1  Taunt.  578. 1  Prest  be  understood  to  be  with  warranty.    (Bo.) 

Abst  356.  Ante  p;  36.  and  n.-(D  2).    (Ed.)  .      . 
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ffieih,  he  shall  be  barred  (i  I).     Vide  S  Hen.  7.  9.  a.  (kX)  ^5H.^.63. 
and  33  Hen.  8.  Br.  Garranty  84?.  a  feme  covert^  who  cannot  Awirranty 
enter  nor  avoid  the  warranty,  shall  be  barred.     So  if  tenant  a  feme  covert* 
for  life,  the  remainder  to  the  right  heirs  of  J.  S.^  bad  been  dis-  u  binding. 
seised,  and  the  disseisor  had  levied  a  fine  at  the  common  law  ^  '^  case  of 
(l  1),  the  riffht  heir  of  J.  S.  shall  be  bound,  and  yet  he  could  not  ^^?^il?^^t^^ 
enter  nor  make  claim.     But  the  pbmt  adjudged  was,  (g)  that  dertotbe 
by  the  feoffment  of  the  tenant  for  life,  the  remainder  was  de-  ^^  ^p  o^ 
strayed  (1 )  (m  1 ).  diMdBedTSnd 

(1)  See  BOW  tlie  Utestat.  4  Ann.  cap.  16.  sect,  f  1.  fbr  ousting  the  effect  of  col-  K^i^^^ 
kiieral  wamntiea,  and  see  2  Wilson, 32S.    Note  to  fwrntt  edUwm,    [Seen.  geUOTataim- 
t'  *>  "PO  mon  law. 

(g)  Post  lS0b,135  b.  6  Co.  42.  1  Leon.  103, 

-     I        —  ■  -  -  .  -  ■  ... 

(i  1)  But  it  bad  been  otherwise,  if  the  lessee  title,  claim,  or  interest,  by  way  of  action  or  la^i^ 

(or  his  lessor,  for  where  a  lessee  for  life  is  dis-  ful  entry  within  five  years  next  after  the  same 

seised,  the  lessor  may  enter  to  avoid  a  war-  proclamations  had  and  made ;"  with  a  further 

nntj^  or  a  descent,  1  Inst.  250  b.  iii.  65.  (e),)  saving,  "  to  all  other  persons  of  such  acdon, 

hid  re-entered  before  the  deadi  of  the  ancestor,  right,  title,  claim,  and  interest,  in  or  to  the  said 

S  KolL  Abr.  740. 1.  45 ;  for  where  the  estate  of  lands,  &c.  as  shall^sf  g>^w,  remain,  or  desoea^ 

the  wanantee  Is  defeated,  the  warranty  is  no  or  come  to  them  after  the  said  fine  engixieae^ 

Ur,  1  lost,  sect  741.  388  a.  ii.  316.  ColUte-  and  proclamations  made,  by  force  of  any  gift 

nl  warranties  made  by  any  ancestor  not  in  pos-  in  tail,  or  by  any  other  cause  or  matter,  had  and 

seMion,  arc  now  taken  away  as  to  the  heir,  see  made  before  the  said  fine  leviied,  so  that  they 


1.  (f  1\  snpnu    (£u.)  take  their  aetioii,  or  pnrsue  their  said  right  and 
(k  1)  In  the  case  of  3  Hen.  7. 9  a.  William  title,  fMrcording  to  law,  within ,/Im  years  next 
IindseY«  being  tenant  in  tail,  remainder  to  his  after  such  action,  right,  daim,  title,  or  interest, 
filter  AUcta,  the  wife  of  J.  Kutter  in  tail,  le-  to  them  accrued,  descended,  fitllen,  or  ceam."  ■ 
vied  a  fine  irith  vrarranty ;  and  it  was  held  that  An  entipr  or  claim  to  avoid  a  fine  operating 
the  warranty  barred  his  sister  from  claiming  by  non-clann,  under  this  statute,  must  be  pr*- 
the  lands,  though  she  vras  under  coverture  at  secoted  within  one  year,  or  it  will  be  nugatory, 
the  thne  of  the  descent  of  the  warranty.    And  by  stat.  4  Aon.  c.  16  s.  16.    On  the  contftrvc- 
lach  a  warranty  would  be  binding  at  this  day ;  tion  of  the  stat.  4  Hen.  7.  see  post,  2  Co.  93  h. 
ftr  the  stat.  4  and  5  Ann.  c.  16.  only  makes  void  3  Co.  77, 78, 7^.    86, 87.  4  Co.  125. 129.  7.  Cok 
il  warranties  by  tenant  forlife,  and  all  collate-  23.  8  Co.  72. 100. 103.   9  Co.  87. 104, 105,  le^ 
nlwarraotiesnuide  by  Any  ancestor,  not  haviiijf(  139,  140,  1.    10  Co.  49.    1  Inst.  iii.  18,  (lX 
tt  estate  of  inheritance  in  possession :  so  that  n  Cruise  on  fines.  2  Prest.  Abst.  333 — 342.  (fito.> 
•'f.be  tenant  in  tail,  remainder  to  B.  his  next  (mI)  From  tfiedeterminalion  of  disease,  and 
hmher   in    tail  (which   is  a    very    common  CImAUigWs  ease,  Hil.  31  Elic  Post,  1  Co*  12QL 
one,  arisiog  upon  almost  every  marriage  settle*  the  invention  of  limitations  to  trustees  to  pre- 
heat), and  J.  being  in  possession,  makes  a  fe-  serve  contingent  remainders,    took  te   rne; 
efiM»t  with  warranty,  or  levies  a  fine  (in  which  though  it  was  not  introduced  into  general  use 
Ihcfe  is  always  a  warranty)  of  the  estate-tail^  amongst  conveyancers,  till  the  time  of  Ito  Usurp, 
lid  dies  without  issue,  this  warranty  being  col-  ation.  See  Garth  v.  Cditon,  Dick.  183.   2  m. 
literal  to  B.;  who  claims  by  way  of  remainder,  Cora.  172.  By  this  mode,  an  estate  is  limited' to 
viB  bar  him  without  assets.    Rob.  Oav.  125.   1  trustees  and  their  heirs,  to  commence  from  tim 
Ivt  IL  282.  (M 1).    Ante  p.  2.  n.  (b).    (Ed.)  determination  of  the  partlcukir  estate,  by  fiw> 
(fcl)  By  the  conuoon  law  a  fine  might  be  feiture  or  otherwise,  in  the  lifistime  of  the  te«- 
tvoided  hi  four  differeot  ways :— two  by  matter  nant  for  life,  and  to  continue  during  the  life  of 
ef  record ;  as  namely^  bv  an  entry  of  a  claim  on  the  tenant  for  life,  upon  trust,  to  support  the 
Ihe  record  at  the  foot  of  the  fine  (which  is  now  contingent  remainders  afterwards-limited,  from 
hd^  wmmy),  or  by  real  action  brought  within  being  defeated  or  detroyed ;  by  wliich  means, 
tyear  and  a  day  afler  the  fine  was  levied ;  and  if  the  tenant  for  life  should  alien,  or  forfeit  hia 
hra  by  matter  in  pais,  as  bv  an  entry  upon  the  estate,  or  if  it  should  be  merged  or  destroyed 
Wl  by  the  person  who  liad  a  right,  or,  if  that  by  any  other  means,  the  trustees,  having  a  vest* 
csihi  not  be  done,  by  a  continual  claim.  2  Inst,  ed  remainder,  inmiediately  acquire  a  right  or 
&18.    2  Leon.  53.    Plowd.  358  b.    Com.  Dig«  entry,  which,  as  already  observed,  is  sufficient 
Chfaa  B  1.    2  BL  Com.  354.    But  b^*  the  stat.  to  support  the  contingent  remainders.  Trustees* 
4  Hen.  7.  fines  shall  be  proclaimed  in  manner  to  preserve  contingent  remainders,  cannot  be 
Iherein  mentioned.   And  by  sect.  2.  it  is  enact-  created  by  bargain  and  sale,  or  covenant  to 
^  **  that  the  proclamations,  so  had  or  made,  stand  seised,  because  no  use  will  arise  under 
■baaki  be  final,  &c,  with  a  saviuf^  to  every  per-  these  conveyances  without  a  consideration,    ft 
Ml  and  persons,  and  to  their  heirs,  other  than  Cru.  Dig.  374.    And  such  tnistees  are  not  ne- 
Ihe  parnes  to  the  said  fine,  of  such  right,  title,  cessary  where  the  contingent  limitations  are  only 
s*d  mierest,  as  they  have  to  or  in  the  lands,  te-  trusts,  1  Feam.  472.    Ante  p.  169.  n.  (z),;  nor 
■fBUili,  or  other  hereditaments,  at  the  time  of  in  the  case  of  copyholds*  2  Ves.  Jun.  209.  Ante 
ivehfine  CDgraaed;  lo  that  they  pursue  their  p«  171.  n.  (a  1). 
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Tnuteet  to   preaesrvt  eootSngent    remaiiw  judge  In  eqniW  Inm  gone  the  length  of  holding 

der»  beinff  appointed  to  preserve  estates  in  fa-  that  he  would  punish  them  as  for  a  breach  of 

milies,  and  for  no  other  purpose,  if  they  join  in  trust,  even  in  a  case,  were  they  would  not  have 

a  conveyance  to  destro^r  the  remainders,  it  if  a  been  directed  to  ioin.    The  result  is,  that  they 

breach  of  trust,  for  which  they  will  be  answer-  seem  to  have  laid  down  as  the  safest  rule  for 

able ;  and  any  person  taking  under  such  con-  trustees,  but  certainly  most  inconvenient  for  the 

veyance,  if  voluntarily,  or  having  notice,  will  general  interests  of  mankind,  that  it  is  better 

be  liable  to  the  same  trusts.  Pye  y.  Geof^e,  1  for  trustees  never  to  destroy  the  remainders, 

P.  Wms.  1S8.  ManseU  v.  MaiufU,    2  P.  Wms.  even  if  the  tenant  in  tail  of  age  concurs,  with- 

678.  Forrest  252.    Moody  v.  Walter $y  i6  Yes.  out  the  direction  of  the  court."    1  Yes.  and  B. 

503.  307.  Biicoe  v.  Perkhu.   1  Yes.  and  B.  491.  491. 

In  some  cases,  however,  equity  has  refused  to  The  trustees  are  also  bound  to  preserve  the 
punish  trustees  for  destroying  the  remainders ;  entire  inheritance,  consisting  of  the  lands,  tim- 
as  where,  upon  a  subsequent  remainder  to  the  ber  and  mines ;  and  in  the  execution  of  this 
right  heirs,  a  collateral  relation  only  has  been  af-  trust,  they  are  entiUed  to  every  assistance  which 
fected  by  it,  there  having  been  no  issue  of  the  a  court  of  equity  can  afford  them,  Gor^ik  v.  Cctton^ 
marriage,  Tipping  v.  Pigot,  1  Ab.  Eq.  385 ;  so  1  Dick.  183.  And  where  there  are  trustees  to 
'where  the  application  to  the  court  for  re-  preserve  remainders,  the  court  will  not  permit 
lief  has  been  made  by  one  who  was  not  at  the  a  tenant  for  years,  to  join  with  the  person  en- 
time,  nor  possibly  ever  might  be,  entitled  to  the  titled  to  the  inheritance  for  the  time  being,  to 
remaUider,  under  the  words  of  the  limitation,  cut  down  timber  on  the  estate,  S.  C.  And  the 
EUe  V.  Of^om,  1  P.  Wms.  387.  Feam.  Cont.  trustees  are  guilty  of, a  neglect  of  their  duty, 
Rem.  481.  In  some  instances,  also,  trustees  if  they  permit  the  tenant  for  life,  liable  to  im- 
liave  been  directed  to  join  in  destroying  the  re-  peachment  for  waste,  or  a  tenant  pur  autre  vie, 
mainders;  'but  this  has  onW  happened  under  who  by  ihe  nature  of  his  estate  is  liable  for 
peculiar  circumstances,  either  ot  pressure  to  vraste,  to  destroy  timber,  Stang/leld  v.  Haberg- 
discharge  incumbrances  prior  to  the  settlement,  Amu,  10  Yes.  283 ;  so  if  they  permit  a  tenant  for 
Plait  ▼.  Spngg,  2  Yem.  303. ;  or  in  favour  of  life,  or  years,  by  the  destruction  of  his  estate, 
creditors,  where  the  settlement  was  voluntary,  to  bring  forward  a  remainder  to  himself  or  an- 
Bu$tU  V.  CUipkamj  1  P.  Wms.  358.  Moody  v.  other,  for  the  purpose  of  cutting  timber,  Gartk 
WmUen,  sopra;  or  for  the  advantage  of  the  per-  v.  ColUm^  supra.  3  Atk.  751.  1  Yes.  524. 546. 
sons  who  were  the  first  objects  of  the  settlement;  Stmufield  v.  Haberghamy  10  Yes.  2<^9.  The  es* 
aa  to  enable  the  eldest  son  to  make  a  settlement  tate  of  the  lord  ^ill  preserve  contingent  remain- 
npon  an  advantageous  marriage,  Wimdngton  y.  ders  of  copyhold,  ante  p.  171.  n.  (a  1),  Garth  v. 
Foleut  1  P.  Wms.  536.  Feam.  Cont.  Rem.  483,  Cottony  supra ;  but  it  seems  doubtful  whether  it 
4.  But  the  court  has  repeatedly  refosed  to  in-  is  his  du^  to  interpose  actively,  to  prevent 
terpose  in  caies  where  such  ingredients  were  waste,  10  Yes.  282.  That  trustees  to  preserve 
wanting;  see  Jktoiea  v.  Weld,  1  Yem.  181.  1  contingent  remainders,  cannot  maintam  an  ac- 
Abr.  J^.  386.  Towmend  v.  Lawton,  2  P.  Wms.  Hon  ofwaste,  Garth  v.  Cotton,  supra ;  but  they 
579.  Synumee  v.  TattoMy  1  Atk.  613.  Wood'  may  brine  a  bill  for  an  injunction  to  stay  waste, 
house  V.  HoekinSy  Forest  MSS.  3  Atk.  22.  Bwr-  S.  C.  How  far  they  are  chargeable  in  equity 
fiord  ▼.  Ldtrgey  2  P.  Wms.  684  n.  Ambl.  774.  with  a  breach  of  trust,  see  Pye  v.  GeorgeSy  Prec* 
/  Bro.  C.  C.  534.  Moody  v.  YKattert, supra.  In  Ch.  308.  1  P.  Wms.  128.  2  Salk.  680.  Tippuig 
the  above  cited  cases  of  Woodko/uee  v.  Hoskhuy  v.  Pigot,  1  Eq.  Abr.  385.  Gilb.  Eq.  Rep.  34. 
and  Barnard  v.  Largey  a  distinction  was  made  ManeeU  v.  Manaell,  1  P.  Wms.  678.  2  Eq.  Abr. 
between  punishing  trastees  for  joining,  and  the  747.  Garth  v.  Cotton,  supra,  Bucoe  v.  Perkine, 
compelling  them  to  join ;  but  see  Feam.  Cont.  supra. 

Rem.  493.  Pye  v.  Georgey  2  P.  Wms.  684.   Baa-  As  to  the  doctrine  of  cross  remainders,  see 

eet  V.  Clm^hamy  1  P.  Wms.  358  n.    and  the  post,  3  Co.  39  b.  n.    1   Inst.  i.  774.   (i).   i 

late  case  Biecoe  v.  Perkin$y  1  Yes.  and  B.  485.  in  Saund.  185.'  (6).  4  Cm.  Dig.  362.  Id.  voL  6.  p. 

which  Lord  Eldon,  C.  observes,  ^  the  cases  are  434 — 438.   Green  v.  Stephensy  12  Ves.  419.   17 

uniform  to  this  extent ;  that  if  trastees,  before  Yes.  64.  Home  v.  Bartony  19  Yes.  398.  Doe  if. 

ihe  first  tenant  in  tail  is  of  age,  join  in  destroy-  Georges  v.  Webby  1  Taunt.  234.   Aehertons  t. 

ing  tiie  remamders,  they  are  liable  for  a  breach  Pyey  4  T.  R.  710.  Pery  v.  Wititey  Cowp,  777. 

of  trast :  and  so  is  every  purchaser  under  them  Doe  d.  Cock  v.  Coopery  i  East  229.  Doe  d.  Bur- 

with  notice :  but  when  we  come  to  the  sitaa-  den  v.  BarvUUy  2  East  47.  n.    Roe  d.  Wren 

tion  of  trustees  to  preserve  remainders,  who  have  v.  CUiyUniy  6  East.  628.  Cooper  v.  Joneey  3  Bam, 

joined  in  a  recovery  afVer  the  first  tenant  in  tail  and  A.  425.  Meyiick  v,  WishaWf  2  Banu  and 

la  of  age,  it  is  difficult  to  say  more,  than  that  no  A.  810.    (£p.) 


Gardiner 

V. 


[    175    ] 

BREDON'S  CASE. 

Trinity  Term^  38  EUz.  RoL  18SU 

In  the  Common  Pleas. 

Scott,    .  

William  Bredon  and  John  Bredon,  were  summoned  to  answer      1590-7. 
to  Agnes  Gardiner,  widow,  of  a  plea,  wherefore  they  took  the 
cattle  of  the  said  A^es,  and  them  nnjustly  detained  against  gages 
and  pledffes,  &c.  (a).  And  whereupon  the  said  Agnes,  by  Thomas   Brbdon  and 
Waller,  her  attorney,  complainetn,  that  the  atoresaid  William  r|^"f][fff L  ■• 
and  John,  on  the  18th  day  of  March,  in  the  37th  year  of  the  s^ouTm^ 
reign  of  the  lady  the  now  Queen  (b),  at  Stow-market,  in  a  certain  Declaration 
place(c)  called  the  Parkwood,  parcel  of  the  manor  of  Columbine-  in  Replevin, 
hall,  took  the  cattle,  that  is  to  say,  15  milch  cows,  and  5  calves  (d), 
of  the  said  Agnes,  and  them  unjustly  detained  against  gages  and 
pledges,  until,  &c.    Whereupon  she  saith,  that  she  is  injurfd, 
and  hath  damage  to  the  value  of  ten  pounds,  and  thereof  she 
brhu|eth  suit,  &c.  And  the  said  William  and  John,  by  Richard 
Wa&er,  their  attorney,  come  and  defend  the  force  and  injury 
when,  &C.  Andas bailiffs  ofMarthaCary,  widow,acknowledge(E)  Coniisance  as 
the  taking  of  the  cattle  aforesaid,  in  the  place  in  which,  &c.  and  bailiffs  of  Mar. 
justly,  &c^  because  they  say,  that  the  saiAe  place,  in  which  it  ^J^^^' 
is  supposed  the  taking  of  the  said  cattle  to  have  been  done,  doth 
ooDtain,  and  at  the  said  time  of  the  taking  of  the  cattle  aforesaid, 
above  supposed  to  be  done^  did  contain  in  itself  eight  acres  of 
land,  with  the  appurtenances,  in  Stow-market  aforesaid,  and 
that  long  before  the  aforesaid  time  when,  &c.  one  John  Gar-  John  Gardiner 
diner,  gentleman,  was  seised  of  and  in  the  manor  of  Columbine-  «^ed  in  fee 
hall,  ouierwise  Thomey  Collumbers,  with  the  appurtenances,  in  2i  ^  ?'*"' 
the  county  aforesaid,  whereof  the  aforesaid  eight  acres  of  land, 
with  the  appurtenances,  in  which,  &c.  are,  and  at  the  aforesaid 
time^  when,  &c.  and  also  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  have  been  parcel,  in  his  demesne  as  of  fee ; 
and  he  being  thereof  so  seised,  a  certain  fine  (f)  was  levied  in  the  he  and  Agnes 
court  of  the  lady  the  now  Queen,  of  the  Bench  here,  that  is  to  his  wife  (now 
say,  at  Westminster,  in  ei^ht  davs  of*  St  Michael,  in  the  29th  Slhente"** 
year  of  the  reign  of  the  said  lady  the  now  Queen,  before  Ed-  fine  in  Mi- 
mnnd   Anderson,   Francis  Windham,  William  Periam,  and  ^'>*®^^^£?» 
Frands  Rodes,  then  justices  of  the  said  lady  the  Queen,  of  the  £.  cary  and^ 
Bench  here,  and  others  the  said  Queen's  faithful  people  here  R.  Gary. 
4en  present,  between  Edmund  Cary,  Knt.  and  Robert  Cary,  [  ♦  68  a«  ] 
£«^  bv  the  names  of  Edmund  Canr,  Knt.  and  Robert  Cary, 
Sfiq.  plaintifis,  and  William  Cary,  Esq.  the  aforesaid  John  Gar- 
diner, and  the  said  Agnes  now  plaintiff  then  the  wife  of  the 
^i  John,  and  George  Totty,  Gent,  and  Elizabeth  his  wife,  by 
Ac  names  of  William  Cary,  Esq.  John  Gardiner,  Gent,  and 
^gnes  his  wife,  and  George  Totty,  Gent,  and  Elizabeth  his  wife 
ddbrceants,  of  the  manor  aforesaid,  with  the  appurtenances, 

(a)  Ante  p.  154.  n.  (a).  (b)  Ante  p.  135.  n.  (f). 

5*)Aotep.l55.n.(B). 

(c)  Abu  p.  156.  n.  (c).  (f)  As  to  pleading  a  find  of  lands,  lee  die 

('^)ABi8p,i55.n.(D}.  notes  to  p.  70.  ante.   (Ed.) 
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trhereof,  &c.  and  of  10  messuages,  10  cottages,  10  bams,  1 
dove-house^  20  curtilages,  20  gardens,  10  orchards,  300  acres 
of  land,  60  acres  of  meadow,  200  acres  of  pasture,  30  acres 
of  wood,  60  acres  of  furze  and  heath,  SO  shiUings  rent,  the  rent 
of  one  pound  of  wax,  and  four  capons,  with  the  appurtenances, 
in  Stow-market,  Newton,  Gripping,  and  One- house  ;  and  also  of 
the  view  of  frank  pledge,  in  Stow-market,  Newton,  Gi[^ing,  and 
One-house;  by  the  namesof  themanors  of  CoUumbine-hall,  other- 
'  wise  Thomey  CoUumbers,  with  the  appurtenances,  and  oflO  mes- 
suages, lOcottages,  10  bams,  1  dove-house,  20  curtilages,  9,0  gar* 
dens,  10  orchards,  300  acres  of  iand,  60  acres  of  meadow,  300 
acres  of  pasture,  30  acres  of  wood,  60  acres  of  furze  and  heath, 
SOshillings  of  rent,  andoftherent  of  one  pound  of  wax,  and  four 
capons,  with  the  appurtenances,  in  Stow-market^  Newton,  Gipp- 
ing,  and  One-house,  and  also  of  the  view  of  frank  pledge,  and 
whatsoever  to  view  of  frank  pledge  doth  appertain  in  Stow- 
market,  Newton,  Gripping,  and  One-house ;  whereof  a  plea  of 
covenant  was  summoned  between  them  in  the  said  court,  that  is 
to  say,  that  the  aforesaid  William,  John,  Agnes,  George,  and 
Elizabeth,  ajcknowledged  the  aforesaid  manor,  tenements,  rents^ 
and  view  of  frank  pledge,  with  their  appurtenances,  to  be  the 
right  of  him  the  said  Edmund,  as  those  which  the  said  Ed- 
round  and  Robert  had  of  the  gift  of  the  aforesaid  William,  John^ 
Agnes^  George,  and  Elizabeth,  and  them  released  and  quit- 
claimed from  them  the  said  William,  John,  Agnes,  Creoi^  and 
Efizajxtk,  and  their  heirs  to  the  aforesaid  Edmund  and  Robert, 
and  to  the  heirs  of  the  said  Robert  for  ever.  And  besides,  the 
said  William  granted  for  him  and  his  heirs,  that  they  would 
warrant  to  the  aforesaid  Ikimund  and  Robert,  and  to  the  heirs 
of  the  said  Edmund^  the  aforesaid  manor,  tenements,  rents,  and 
view  of  frank  pledge,  against  him  the  said  William  and  his  heirs 
&r  ever*  And  frnrther,  the  said  John  and  Agnes  granted  for 
[  *  68  b.  ]  ^^'^"^  <^<^  ^^  hem  of  him  the  said  John,  that  they  would  war- 
Special  war-  rant  to  the  aforesalid  *  Edmund  and  Robert,  and  to  llie  heirs  of 
'^Q^*  the  said  Edmimd,  the  said  manor,  tenements,  rents,  and  view  of 

frank  pledge,  with  the  appurtenaiftces,  against  them  the  said 
John  and  Agnes,  and  the  heirs  of  the  said  John  for  ever  (a). 
Ajld  moreover  the  said  George  and  Elizabeth  granted  for  them, 
and  the  heirs  of  bim  the  said  George,  that  they  would  warrant 
to  the  aforesaid  Edmund  and  Robert,  and  to  the  heirs  of  the 
said  Edmund,  the  said  manor,  tenements,  rents,  and  view  of 
frank  pledge,  with  the  appurtenances,  against  them  the  same 
George  and  EHzabeth,  and  the  heirs  of  the  said  George  for 
ever.  WhicSi  fine  of  the  manor,  tenements,  rents,  and  view  of 
frank  pledge  aforesaid,  with  the  appurtenances,  in  form  afore- 


(a)  This  waminty  against  the  husband  and  action  of  covenant  against  the  wife  after  the 

wife  **  and  the  heirs -ofthe  basbahd,**  is  proper  death  of  the  hnsband,  WoHon  ▼.  HeUy  t  Saond; 

where  a  fine  is  levied  by  busbaod  and  wife  <tf  77.   When  the  »ole  object  of  a  fine  is  to  mws  the 

the  husband^s  estate,  in  which  the  wife  has  only  estate  of  the  wife,  or  to  bar  her  of  her  dower  or 

a  right  of  dower,  or  a  jointure ;  but  where  the  jointure,  the  fine  may  be  either  with  or  without 

estate  is  the  inheritance  of  the  wife,  the  war-  proclamations,  though  for  tl|e  security  of  the 

ranty  is  from  the  husband  and  Wife,  ^*  and  Uie  title,  under  the  protection  of  tlie  statute  of  bod^ 

heirs  of  the  wife,"  2  Roll  Abr.  17.  O.  pi.  3.  2  chum,  it  is  always  advisable  tojave  the  fine  pfo. 

8«iind%  176.  (S).  2  Rich.  €.  P.  SM.  2  Chit,  clained,  1  Prest.  Conv.  215.  Cm.  on  Fines,  2d 

Plead.  «62.    A  warranty  fai  a  fine  by  husbainl  edit.  107.  1  Sauad.  259.  (8).  9  Savnd.  175.  (3). 

and  wife,  will  enable  the  conusee  to  maintain  an  (£o.) 
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said  levied,  was  had  and  levied,  to  the  use  of  them  the  said  John  ^scs  of  the 
Gardiner,  and  Agnes  then  his  wife,  for  the  term  of  their  lives,  xowiid  J.  G. 
and  of  the  longest  liver  of  them,  without  impeachment  of  waste,  and  Agnes,  for 
in  any   woods  and  underwoods ;  and  after  the  decease  of  the  J*^®.*®.!^  ^^  ^ 
same  John  Gardiner,  and  Agnes,  to  the  use  of  the  aforesaid  of  the  longest 
William  Gary,  and  the  heirs  of  his  body  lawfully  begotten;  and  liyerof  them, 
for  default  of  such  issue,  to  the  use  of  the  aforesaid  Robert  Gary  ^^^^^"^'of 
then  Esq.  and  now  Knt.  and  the  heirs  of  his  body  lawfully  be-  waste,  re- 
gotten  ;  and  for  default  of  such  issue,  to  the  use  of  Henry  Gary,  mainder  to  W. 
Knt.  Lord  of  Hunsdon,  and  his  heirs  for  ever.     By  virtue  of  maindM'*to  R. 
which  fine,  and  by  force  of  a  certain  act  of  parliament  of  the  c.  in  tail, 
lord  Hen.  the  8th  late  King  of  England,  made  at  Westminster,  r^^^g  p,  ^y  ^^ 
in  the  county  of  Middlesex,   the  4th  day  of  February,  in  the  (b  i)]. 
S7th  year  of  his  reign,  for  transferring  of  uses  into  possession,  the 
said  John  Gardiner  and  Agnes  were  seised  of  the  manor  afi)re- 
said,  with  the  appurtenances,  whereof  &c.  in  their  demesne  as  of 
freehold,  for  the  term  of  the  lives  of  them  the  said  John  and 
Agnes,  and  the  Ipnger  liver  of  them  (h),  without  impeachment 
of  waste,  the  aforesaid   remainder  thereof,  after  the  death  of 
them  the  said  John  and  Agnes,  to  the  aforesaid  William  Gary, 
and  the  heirs  of  his  body  lawfully  begotten  ;  the  remainder 
thereof,  for  default  of  such  issue,  to  the  aforesaid  Robert  G:iry, 
and  the  heirs  of  his  body  lawfully  begotten  ;  and  for  default  of 
such  issue,  the-remainder  thereof  to  tne  aforesaid  Henry  Gary, 
Knt.  Lord  of  Hunsdon,  and  his  heirs  for  ever.     And  the  afore-  j.  g.  and  Ag- 
said  John  Gardiner  and  Agnes  his  wife,  so  thereof  being  seised,  nes,  andW. 
another  fine  was  levied  in  the  said  court  of  the  said  lady  the  now  j^'^rtha  'Sen 
Queen,  of  the  Bench  here,  at  Westminster  aforesaid,  from  the  his  wife' levied 
day  of  Easter  in  fifteen  days,  in  the  32d  year  of  the  reign  of  the  another  fine  in 
said  lady  the  now  Queen,  before  Edmund  Anderson,   Francis  s^gVl^z.  to  Sir 
Windham,  William   Periam,   and  Thomas   Walmesley,  then  J.  H.  and  T. 
justices  of  the  said  lady  the  Queen,  of  the  Bench  here,  and  '^-y 
others  the  said  lady  the  Queen's  faithful  people  then  there  pre- 
sent; between  John  Higham,   Knt.  and  Thomas  Turner,  Esq. 
by  the  names  of  John  Higham,  Knt.  and  Tliomas  Turner,  Esq. 
plaintiffis  and  the  aforesaid  William  Gary,  and  the  aforesaid 
Martha  then  his  wife,  and  the  aforesaid  John  Gardiner,  and  the 
aforesaid  Agnes  then  his  wife  •deforceants,of  the  aforesaid  manor  [  ♦69  a.  ] 
of  CoUumbine-hall,  otherwise  Thorney  Gbllunibcrs,  with  the 
appurtenances,  whereof,  &c.  by  the  name  of  the  manor  of  Col- 
lombine-hall,  otherwise  Thorney  Gollumbers,  with  the  appur- 
tenances, in  Stow-market,   Newton,   Gipping,  and  One-house, 
whereof  a  plea  of  covenant  was  summoned  between  them  in  the 
said  court,  that  is  to  say,  that  the  aforesaid  William  Gary  and 
Martha,  John  Gardiner  and  Agnes,  acknowledged  the  aforesaid 
manor,  with  the  appurtenances,  whereof,  &c.  to  be  the  right  of 
the  said  John  Higham  and  Thomas,  as  that  which  the  said  John 
Higham  and  Thomas  had  of  the  gift  of  the  aforesaid  William 
Cary  and  Martha,  John  Gardiner  and  Agnes,  and  the  same  re- 
«Med  and  quit-claimed  from  them  the  said  William  Gary  and 
Martha,  John  Gardiner  and  Agnes,  and  their  heirs,  to  the  afore- 


(a)  At  to  pletdiDg  an  estate  by  entireties,  ante  p.  76.  n.  (b  i).    (Eo.) 
▼OL.  I.  N 
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said  John  Higham  and  Thomas,  and  the  heirs  of  the  said  John 
with  a  gene-  Higham  for  ever.  And  further,  the  said  William  Gary  and 
ral  wurrantyy     Martha,  and  John  Gardiner  and  Agnes,  granted  for  them,  and 

the  heirs  of  the  said  William  Gary,  that  mey  would  warrant  to 
.  the  aforesaid  John  Higham  and  Thomas,  and  to  the  heirs  of 
the  said  John  Higham,  the  aforesaid  manor,  with  the  appor* 
and  render  of  tenances,  against  all  men  for  ever.  And  for  the  same  acknow- 
o/S?  to'wld  Judgment,  release,  quit-claim,  fine,  and  concord,  the  said  John 
Martha  for  her  Higham  and  Thomas  gi'anted  to  the  aforesaid  Martha  a  certam 
life,  if  the  said  annuity  or  yearly  rent(i)  of  forty  pounds  of  lawful  money  of 
nes  sboi^d  M  England,  to  be  issuing  out  of  the  aforesaid  manor,  with  the  ap- 
longlive;  purtenances,  and  that  to  her  rendered  in  the  same  court  of  the 
playable  at  Mi-  ^[^  i^jy  ^h^  Queen ;  to  have  and  receive  the  aforesaid  annuity 
LiSySJay"      ^^  yearly  rent  of  forty  pounds  to  the  said  Martha,  at  the  feasta 

of  St.  Michael  the  Archangel,  and  the  Annunciation  of  the 
Blessed  Virgin   Mary,  by   equal  portions  yearly  to  be  paid, 
all  the  life-time  of  the  said  Martha,  if  the  aforesaid  John  Gax^ 
diner  and  Agnes,  or  either  of  them  so  long  shc^ld  live ;  the  first 
mcntTocom-     payment  thereof  to  beffin  at  that  feast  oi  the  feasts  aforesaid, 
menceatthe     which  next  after  the  decease  of  the  aforesaid   William  Gary 
^*Aed*'^'   should  happen  (k)  :  and  if  it  should  happen  that  the  aforesaid 
cease  of  the      annuity  or  yearly  rent  of  forty  pounds  should  be  behind  in  part, 
•aid  W.  C;       or  in  ^I,  after  any  feast  of  the  feasts  aforesaid,  in  which  aa  be- 
fore it  ought  to  be  paid,  and  not  paid,  that  then  it  should  be 
lawful  to  the  said  Martha^  all  her  life,  if  the  said  John  Grardlner 
and  Agnes,  or  either  of  them  should  so  long  live,  into  the  afore^ 
withaclanse     said  manor,  with  the  appurtenances,  to  enter  and  distrain,  and 
^distress,        the  distresses  so  there  taken  and  had  lawfully  to  lead,  carry,  and 

drive  away  (l),  and  with  them  to  keep,  until  of  the  aforesaid  aiw 

nuity  or  yearly  rent  of  forty  pounds,  with  the  arrearages  thereof 

(if  any  were)  they  should  be  satisfied  and  paid,  as  by  the  record 

of  the  said  fine  in  the  court  of  the  said  lady  the   Queen,  of 

the  Bench  aforesaid,  here  remaining,  amongst  other  things,  more 

W  C  24th       ^"^'y  appeareth.     And  the  aforesaid  William  Gary  aflerwards^ 

March,  35         that  is  to  say,  on  the  24th  day  of  March,  in  the  S5th  year  of  the 

£tiz.  died,        reign  *  of  the  lady  the  now  Queen^  at  Stow-market  aforesaid, 

became^^tsed  ^'^  ^  ^^^^  whose  death,  by  virtue  of  the  fine  aforesaid  last  re- 

of  the  rent.       cited,  the  aforesaid  Martha  was,  and  yet  is  seised  of  the  aforesaid 

f  *69  b.  ]  annuity  or  yearly  rent  of  40  pounds^  in  her  demesne  as  of  firee* 

hold,  tor  the  term  of  her  life,  if  the  said  John  Gardiner  and 


(i)  On  a  fine  no*  grant  of  lands,  there  may  be  training  for  rent  are  empowered  to  impoviid  tk* 
a  render  of  a  rent  issuing  on  t  of  the  same  hinds,  distress  on  any  convenient  part  of  the  kad  charge- 
bat  not  out  of  any  other  hinds ;  neither  can  the  able  with  the  rent;  and  by  this  and  a  former 
grant  and  render  be  of  any  thing  coUateral  to  statute,  (SW.  &  M.  tt  1.  c.  5.),  goods  diaCniiBed 
the  land,  or  of  another  nature,  aiui  not  Issning  for  rent  mav  be  appraised  and  sold,  if  aot  re- 
ont  of,  nor  incident  to,  the  laud  contained  in  the  pievied  within  five  days.  On  the  oonatmctloo 
writ,  Co.  Read.  11.  s  Inst.  514.  f  Roll.  Abr.  of  these  statutes,  see.!  Inst  iii.  266.  (ft)«  and 
14.  As  to  the  operation  and  different  species  the  cases  there  Ated^  and  WmMum  ▼.  Bkick, 
of  fines  in  general,  see  1  Ptest.  Conv.  201.  &c.  11  East  405.  in  which  the  law  was  admitted  to 
1  Inst.  ii.  606—612.  and  the  notes  there.    (Ed.)  be,  that  without  consent  the  distrainor  ought  ei- 

(k)  That  a  rentcpeatedd«iio«o  may  be  limited  ther  to  have  put  the  goods  all  into  one  roomy 

for  an  estate  of  freehold  to  commence  infutwro,  and  kept  possession  of  that  only,  Ar  to  have  re- 

3  Prest  Abst.  48.   1  Inst.  i.  448.  (f).    As  to  moved  the  goods  out  of  the  house ;  but  very 

rents  in  general,  see  1  Inst  i.  439 — 186.    (Ed.)  slight  evidence  of  consent  was  detmed  svm- 

(l)  By  the  U  Geo.  2.  c.  19.  s.  10.  persons  dis-  cient    (En.) 
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Agnes  his  wife,  or  either  of  them,  shall  so  long  live ;  and  because  ^'-  d"©  ^?r^ 
forty  pounds  of  the  aforesaid  yearly  rent,  to  the  said  Martha  at  chaclmas  35 
and  after  the  feast  of  St.  Michael  the  Archangel,  in  the  35th  Eiiz.  to  M.  c. ; 
year  of  the  reign  of  the  lady  the  now  Queen,  as  also  at  the  afore- 
said time,  when,  8cc.  were  behind  unpaid,  the  said  William  and  make  cog- 
Bredon  and  John  Bredon,  as  bailiffs  of  the  said  Martha,  well  {|^"f  gj^  m. 
adLnowIedge  the  taking  of  the  cattle  aforesaid,  in  the  aforesaid  c.,  as  a  dis- 
place, in  which,  &c.  and  justly,  &c.,  for  the  said  forty  pounds  of  tress  for  such 
the  annual  rent  aforesaid,  to  the  said  Martha  so  being  behind,  ^^°^'^ 
as  in  the  lands,  to  the  distress  of  the  said  Martha  of  the  rent 
aforesaid,  in  form  aforesaid  charged  and  bound,  &c.    With  this, 
that  the  said  William  Bredon  and  John  will  verify,  that  the  ;vver  the  life 
aforesaid  Martha  is  yet  living,  and  is  in  full  life,  that  is  to  say,  of  M.C.^&c. 
at  Littlewrating,  in  the  aforesaid  county  of  Suffolk,  &c.  With  this 
also,  that  the  said  William  Bredon  and  John. Bredon  will  verify, 
that  the  aforesaid  Agnes  the  now  plaintiff,  and  the  aforesaid 
Agnes  one  of  the  deforceants,  in  the  aforesaid  several  fines 
named,  are  one  and  the  same  person,  and  not  other  or  divers,    pi^a  in  bat 
8Cc     And  the  aforesaid  Agnes,  as  to  twenty  pounds  of  the  Plaintiffad- 
jfearly  rent  aforesaid,  payable  at  the  feast  of  the  Annunciation  m*t«  that  jor. 
of  the  Blessed   Virgin   Mary,    in   the  35th    year    abovesaid,  c.  for  rent  to* 
saitb,  that  she  cannot  deny  but  that  the  said  twenty  pounds,  at  Lady-Day,  95 
the  said  feast^  were  behind  to  the  aforesaid  Martha  not  paid,  as  ^^'' ' 
the  aforesaid  William  Bredon  and  John  by  their  conusance 
aforesaid  suppose.    And  as  to  the  aforesaid  other  twenty  pounds  but  as  to  the 
residoe  of  the  aforesaid  forty  pounds,  which  the  aforesaid  Wil-  residue  of  the 
liam  and  John,  by  their  conusance  aforesaid,  suppose  to  have  *^*^.^''. 
been  behind,  and  not  paid  to  the  aforesaid  Martha  at  the  aforesaid  faid  j!  o.  ? 
feast  of  St.  Michael,  in  the  S5th  year  abovesaid,  she  says,  that  seised,  &c.; 
the  aforesaid  William  Bredon  and  John  Bredon,  by  reason  of 
the  aforesaid  taking  of  the  cattle  aforesaid,  in  the  aforesaid  place, 
in  which,  &c.  for  tne  same  twenty  pK>unds,  ought  not  to  acknow- 
ledge it  to  be  just,  because  she  says,  that  well  and  true  it  is,  that 
the  said  John  Gardiner  was  seised  of  the  manor  aforesaid,  with 
the  appurtenances,  whereof,  &c.  in  his  demesne  as  of  fee ;  and 
the  said  John  so  thereof  being  seised,  the  said  fine  in  the  conu- 
aanoe  of  the  said  William  Bredon  and  John  Bredon  above  first 
mentioned,  was  levied  in  the  aforesaid  court  of  the  Queen  here  ^^  ]^^ed  the 
in  the  aforesaid  eight  days  of  Saint  Michael  in  the  29th  year  of  said  first  men- 
the  reiim  of  the  said  lady  the  now  Queen  •abovesaid,  before  the  ^^^^^^  ^^^  ^ 

<7  t/  ^^  '  sucD  uses 

aforesaid  then  justices,  and  others  the  lady  the  Queen's  faithful 
people  then  there  present,  between  the  aforesaid  Edmund  Gary,  [  *  70  a.] 
Knt.  and  Robert  Gary,  Esq.  plaintiffs,  and  the  aforesaid  WHU 
Ham  Cary,  Esq.  and  John  Gardiner,  and  the  said  Agnes  now 
]daintiff,  then  wife  of  the  aforesaid  John  Gardiner,  and  the 
aforesaid  George  Totty,  and  Elizabeth  his  wife  deforceants,  of 
the  manor  aforesaid,  with  the  appurtenances,  whereof,  &e.  and 
of  the  aforesaid  tenements  and  appurtenances  in  the  conusance 
aforesaid  above  first  mentioned,  and  that  the  said  fine  in  form 
aforesaid  levied,  was  had  and  levied  to  the  use  of  the  aforesaid 
John  Gardiner,  and  of  her  the  said  Agnes,  for  the  term  of  their 
lives,  and  the  longer  liver  of  them ;  and  after  the  decease  of  the 
aforesaid  John  and  Agnes,  to  the  use  of  the  aforesaid  Wii[iam 


was 
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Gary,  and  the  heirs  of  his  body  lawfully  begotten  ;  and  for  de* 
fault  of  such  issue,  to  the  use  of  the  aforesaid  Robert  Gary,  Knt. 
and  the  heirs  of  his  body  lawfully  begotten;  and  for  default  pf 
such  issue,  to  the  use  of  the  aforesaid  Henry  Gary,  Knt  Lord 
of  Hunsdon,  and  his  heirs  for  ever.     By  virtue  of  which  fine,, 
and  by  force  of  the  aforesaid  act  made  for  transferring  uses  into 
possession,  the  aforesaid  John,  and  the  said  Agnes,  were  seised 
of  the  manor  aforesaid,  with  the  appurtenances,  whereof,  &c. 
in  their  demesne  as  of  freehold,  for  the  term  of  the  lives  of  them 
the  said  John  and  Agnes,  and  the  longer  liver  of  them ;  the  re- 
mainder thereof,  after  the  death  of  them  the  said  John  and  Agnes 
to  the  aforesaid  William  Gary,  and  the  heirs  of  his  body  lawfully 
begotten ;  the  remainder  thereof  for  default  of  such  issue,  to  the 
aforesaid  Robert  Gary,  and  the  heirs  of  his  body  lawfully  begot- 
ten; the  remainder  thereof  for  de£iult  of  such  issue,  to  the  aforesaid 
Henry  Gary,  Knt.  Lord  of  Hunsdon,  and  his  heirs  for  ever,  as 
the  aforesaid  William  Bredon,  and  John  Bredon,  by  their  co- 
But  before  the  nusance  aforesaid  above  suppose :  but  the  said  Agnes  further 
secand  fine,  in  gaJth,  that  the  aforesaid  John  Gardiner  and  Agnes,  being  so 
mentioned,       seised  of  the  manor  aforesaid,  with  the  appurtenances,  whereof 
Mid  W.  c.  le-    &c.  for  the  term  of  the  lives  of  them  the  said  John  and  Agnes, 
EarterTemi"     and  the  longer  liver  of  them,  in  form  aforesaid,  the  remainder 
31  Eiiz.  to  D.    thereof,  after  the  death  of  the  aforesaid  John  and  Agnes,  to  the 
B.  and  R.  H.     aforesaid  William  Gary,  and  the  heirs  of  his  body  lawfully  be- 
nant^to^he^*'     g^^^®"  5  ^^^  remainder  thereof  for  default  of  such  issue,  to  the 
pnecipe.  aforesaid  Robert  Gary,  and  the  heirs  of  his  body  lawililly  be- 

gotten ;  the  remainder  thereof  for  default  of  such  issue,  to  the 
aforesaid  Henry  Gary,   Knt.  Lord  of  Hunsdon,  and  his  heirs 
expectant,  before  the  levying  of  the  aforesaid  second  fine  in  the 
conusance  of  the  said  William  Bredon  and  John  Bredon  above- 
mentioned,  a  certain  other  fine  was  levied  in  the  same  court  of 
the  said  lady  the  now  Queen,  of  the  Bench  here,  that  is  to  say, 
at  Westminster  aforesaid,  from  the  day  of  Easter  in  fifteen  days, 
in  the  31st  year  of  the  reign  of  the  said  lady  the  now  Queen, 
[  *  70  b.  ]  before  the  aforesaid  Edmund  *  Anderson,  Francis  Windham,  and 
William  Periam,  then  justices  of  the  lady  the  Queen  of  the 
Bench  here,  and  others  of  the  Queen's  faithful  people,  then  there 
present,  between  David  Bulward  and  Rob  Ham,  by  the  names 
of  David  Bulward  and  Robert  Ham,  plaintiffs,  and  the  afore- 
said William  Gary,  by  the  name  of  William  Gary,  Esq.  deforce«- 
ant,  of  the  manor  aforesaid,  with  the  appurtenances,  whereof 
&c.  and  of  £0  messuages,   1  dove-house,  20  gardens,  300  acres 
of  land,  100  acres  of  meadow,  200  acres  of  pasture,  30  acres  of 
wood,  and  one  pound  six  shillings  and  four^pence  rent,  an4  the 
rent  of  four  capons,  and  one  pound  of  wax,  with  the  appurte- 
nances, in  Stow-market,  Newton,  Gipping,  and  One-house,  by 
the  name  of  the  manor  of  Gollumbine-hall,  otherwise  Thorney 
jGoilumbers,    with    the   appurtenaiices,    and  9.0  messuages,   1 
dove-house,  20  gardens,  300  acres  of  land,  100  acres  of  meadow, 
200  acres  of  pasture,  30  acres  of  wood,  and  one  pound  six  shil- 
lings and  lour  pence  rent,  and  the  rent  of  four  capons,  and  one 
pound  of  wax,  with  the  appurtenances,  in  Stow-market,.  Newton, 
Gipping,  and  One-house,  whereof  a  plea  of  covenant  was  sum- 
moned between  them  in  the  said  court,  that  is  to  say,  that  the 
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aforesaid  William  acknowledged  the  aforesaid  manor,  tenements, 
and  rents,  with  the  appurtenances,  to  be  the  right  of  the  said 
David,  as  those  which  the  said  David  and  Robert  had  of  the 
gift  of  the  aforesaid    William,  and  those  released  and  quit- 
claimed, from  him  and  his  heirs,  to  the  said  David  and  his  heirs 
for  ever.     And  besides,  the  said  William  granted  for  him  and 
his  heirs,  that  they  would  warrant  to  the  said  David  and  Ro- 
bert, and  to  the  heirs  of  the  said  David,  the  aforesaid  manor, 
tenements,  and  rents,  with  the  appurtenances,  against  the  afore- 
said William  and  his  heirs  for  ever,  as  by  the  record  of  the  same 
fine,  in  the  court  of  the  said  lady  the  Queen,  of  the  Bench  here, 
remaining,  more  fully  appeareth.     Which  fine  (m)  in  form  afore- 
said levied  and  had,  was  levied  and  had,  to  the  use  of  the  afore* 
said  David  and  Robert,  and  their  heirs,  to  the  intent,  and  until 
a  perfect  recovery,  by  a  writ  of  the  said  lady  the  Queen,  of  entry  Ami  a  com- 
<Mi  dissebin  in  the  post,  of  the  manor  and  tenements  aforesaid,  JJJ^had^there- 
with  the  appurtenances,  were  had  against  the  said  David  and  upon. 
Robert,  by  one  Robert  Peirson,  Gent  according  to  the  course 
of  common  recoveries  (n).     And  the  aforesaid  John  Gardiner,  The  said  sc- 
and  Agnes  being  so  seised  of  the  manor  aforesaid,  with  the  ap-  thecoMiMUBC6 
purtenances,  whereof,  &c.  for  the  term  of  the  liyes  of  them  the  mentioned, 
said  John  Gardiner  and  Agnes,  and  the  longer  liver  of  them,  ^"^J^f*^*.  ^ 
as  before  is  said,  the  remainder  thereof  to  the  aforesaid  David  ^,*h  J^.^' 
and  Robert  Ham,  and  their  heirs  in  form  aforesaid  expectant,  render  of  rent 
the  said  fine  in  the  conusance  of  the  said  William  Bredon  and  <>^4<)/.  pep  «"»- 

Tini  1  II  .•i*r*  /•  •i  nuintosatdM. 

John  Bredon,  above  secondly  mentioned  in  form  aforesaid,  was  e.  for  her  life, 
levied  in  the  aforesaid  court  of  the  Queen,  here  from  the  day 
of  Easter  in  fifteen  days,  in  the  32d  year  abovesaid,  *  before  [  *  7 1  a.  ] 
the  aforesaid  then  justices  of  the  said  lady  the  Queen  of  the 
Bench,  between  the  aforesaid  John  Highani,  Knt  and  Thomas 
Turner,  Esq.  plaintiffs,  and  the  aforesaid  William  Gary,  and  the 
aforesaid  Martha,  then  his  wife,  and  the  said  John  Gardiner, 
and  Agnes  then  his  wife,  deforceants,  of  the  manor  aforesaid, 
with  the  appurtenances,  wliereof,  &c.  And  the  aforesaid  John 
Higham  and  Thomas,  by  the  same  fine  granted  unto  the  said 
Martha  the  aforesaid  annuity  or  yearly  rent  of  40  pounds,  to  be 
^ng  out  of  the  manor  aforesaid,  with  the  appurtenances,  and 
Aose  to  her  in  form  aforesaid  rendered,  to  have  and  receive  the 
the  aforesaid  annuity,  or  yearly  rent  of  40  pounds,  at  the  afore- 
said feasts  of  St  Michael  the  Archangel,  and  the  annunciation 
of  the  blessed  Virgin  Maiy,  by  equal  portions,  yearly  to  be 
pud  all  the  life-time  of  the  said  Martha;  if  the  aforesaid  John 
^  Affnes,  or  either  of  them  should  so  long  live ;  the  first  pay- 
'^t  thereof  to  begin  at  that  feast  of  the  said  feasts,  which  next 
^  the  decease  of  the  said  William  Gary  should  happen  to  be,  . 
^  the  aforesaid  clause  of  distress  in  the  said  fine  mentioned, 
••the  aforesaid  William  Bredon  and  John  Bredon,  by  their 
^usance  aforesaid,  above  suppose.  By  virtue  of  the  levying  of  ?yj^^**^J  !®^** 
*hichfine  last  mentioned,  so  had  and  levied,  the  aforesaid  John  ^^^  fojfeite/' 

their  estate  for  life. 

J)  That  a  fine,  levied  merely  to  make  a  te-  (n)  See  the  recovery  pleaded  post,  p.  183. 

r'^tft  the  precape,  needs  not  be  pleaded  to  As  to  pleading  a  common  recovei^  in  general, 

fT^t^^with   proclamations,  ante    p.  140.  ante  p.  18.  n.  (c  l).    (Ed.) 
■•  \}h  I  Saond.  «58.  (8).    (Ed.) 


189  PLEADINGS  IN  brkdon'i  CASE.  Fart  L 

Gardiner  and  Agnes  forfeited  their  estate  aforesfild  for  the  term 

of  their  lives,  and  the  life  of  the  longer  liver  of  them,  in  the  afose- 

W.  C.  S4th       said  manor,  with  the  appurtenances,  whereof,  &c.     And  after- 

^^"^ri' rf^        wards,  that  is  to  say,  the  aforesaid  24th  day  of  March  in  the 

withouf issue-  35th  year  abovesaid,    the    aforesaid  William  Gary,   at  Stow- 

market  aforesaid,  died,  without  issue  of  his  body  lawfully  begot- 
after  whose  ten  ;  after  whose  death,  and  before  the  feast  of  St.  Michael  the 
fore  M?ciiael*'  Archangel,  in  the  35th  year  abovesaid,  the  aforesaid  Rd[>ert 
mas,  35  Eliz.  Cary,  Knt.  by  reason  of  the  aforesaid  forfeiture  of  the  estates  of 
fiir  R.  C.  en-  the  aforesaid  John  Gardiner  and  Agnes,  of  and  in  the  manor 
forf^itore^^atid  aforesaid,  with  the  iappurtenances,  whereof,  &a  entered, 
was  seised  in    and  was  thereof  seised  in  his  demesne  as  of  fee-tail,  that  is 

f^iU  to  say,  to  him  and  the  heirs  of  his  body  lawfully  begotten;  and  so 

nU*^*^^'°'  thereof  being  seised,  the  said  Robert  afterwards,  and  before  the 
and  gave  li-      aforesaid  time  of  the  taking  aforesaid  done,  that  is  to  say,  on  the 
cwice  to  plain-  17th  day  of  March,  in  the  S7th  year  of  the  reign  of  the  lady  the 
cattle'into  tibe   ^^^  Queen  abovesaid,  at  Stow-market  aforesaid,  gave  licence 
locttf  tJi  quo ;      to  the  said  Agnes  to  put  her  cattle  into  the  aforesaid  place,  in 
[Ante  p.  157,0.  ^hich,  &c.  to  depasture  upon  the  grass  in  the  same  then  ctow- 
wbo  accord-      i^f?*     ^y  virtue  of  which  licence,  the  said  Agnes  afterwards  and 
ingWpnther     before  the  aforesaid  time,  when,  &c.   put  her  cattle  aforesaid 
'^1  defemijuit*   *°^^  ^^®  aforesaid  place,  in  which,  &c.  to  depasture  upon  the 
took  them.        grass  growing  in  the  same,  which  cattle  were  in  the  aforesaid 
r  *  71  b.  ]  place,  m  which,  &c.  until  the  aforesaid  *  William  Bredon  and 
John  Bredon,  on  the  day  and  year  in  the  declaration  aforesaid 
above  specified,  at  Stow-market  aforesaid,  in  the  aforesaid  place^ 
called  the  Park-wood,  took  the  aforesaid  cattle  of  the  said  Ag- 
nes, and  them  unjustly  detained  against  gages  and  pledges,  un- 
til, 8cc.  as  she  above  against  them  complaineth ;  and  this  she  is 
ready  to  verify :  wherefore,  inasmuch  as  the  said  William  Bre- 
don and  John  Bredon,  above  acknowledge  the  taking  of  the  cat- 
tle aforesaid,  in  the  aforesaid  place,  in  which,  &c.    the   said 
Agnes  prays  judgment  and  her  damages,  by  the  occasion  of 
taking  and  unjustly  detaining  her  cattle   aforesaid,  to  be  ad- 
D^frndams"'   judged  unto  her,  &c.    And  the  aforesaid  William  Bredon  and 
admit  that         John  Bredon,  as  to  tlie  aforesaid  plea  of  the  said  Agnes,   to 
said  fine,  in       tjie  conusance  of  the  said  William  and  John,  for  the  aforesaid  20 
tio^ned^^vas"     pounds,  residue,  &c.made,  above  pleaded  in  bar,  say,  that  welland 
levied  by  W.     t^ue  it  is,  that  the  aforesaid  fine  in  the  bar  of  the  aioresaid  Agnes, 
^'  *^^^''®*'*     secondly  specified  in  the  aforesaid  court  of  the  lady  the  Queen,  of 
'  the  Bench  aforesaid,  here  in  the  aforesaid  15th  day  of  E^tcr, 

.in  the  Slst  year  of  the  reign  of  the  lady  the  now  Queen  above- 
said,  before  the  said  Edmund  Anderson,  Francis  Windham, 
and  William  Periam,  then  justices  of  the  said  lady  the  Queen, 
of  the  Bench  aforesaid  here,  and  others  of  the  said  lady  the 
Queen's  faithful  people  then  here  present,  between  the 
aforesaid  David  Bulward  and  Robert  Ham,  plaintifi^,  and  the 
aforesaid  William  Cary  deforceant,  of  the  manor  aforesaid,  with 
the  appurtenances,  whereof,  &c.  and  of  the  aforesaid  tene- 
ments and  rents,  with  the  appurtenances,  in  the  said  fine  in  the 
bar  of  the  aforesaid  Agnes,  secondly  specified  and  mentioned,  in 
form  aforesaid  was  levied,  as  the  aforesaid  Agnes  above  bath  al- 
Jieged :  but  the  said  WUiiam  Bredon  and  John  Bredon  further 
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saj,  that  the  aforesaid  fine  in  the  bar  of  the  aforesaid  Agnes,  se-  bnt  the  tame 
ccNidly  specified,  in  form  aforesaid  levied,  was  had  and  levied  to  T^  'j*^  ^^* 
die  use  of  the  said  David  Bulward  and  Robert  Ham,  and  their  ^  tenant  to  the 
heirs,  to  the  intent,  and  until  a  recovery  by  the  writ  of  the  lady  pnecipe, 
the  Queen,  of  entry  sor  disseisin  in  the  post,  of  the  same  manor,  JjI^lJ^"'^^ 
with  the  iqppurtenances,  whereof,  &c.  and  of  the  tenements  and  afterwards 
rente  aforesaid,  with  the  appurtenances,  against  the  said  David  inhered. 
and  Robert  should  be  had,  and  afterwards  unto  the  use  of  John 
Gardiner  and  the  aforesaid  Agnes,  for  the  term  of  their  lives,  and 
the  longer  liver  of  them ;  and  after  their  decease,  to  the  use 
and  behoof  of  the  aforesaid  William  Gary,  and  the  heirs  of  his 
body  lawfiilly  begotten ;  by  which,  afterwards,  that  is  to  say,  on  The  recovery* 
the  9th  day  of  April,  in  the  Slst  year  of  the  reign  of  the  said 
lady  the  now  Queen,  the  aforesaid  Roger  Pierson,  in  the  Court 
of  the  Chancery  of  the  said  lady  the  now  Queen,  the  said  court 
at  Westminster,  in  the  county  of  Middlesex,  then  being,  brought 
and  prosecuted  a  writ  of  the  said  lady  the  Queen  that  now  is*  r^  * 
of  entry  upon  disseisin  in  the  post,  against  the  aforesaid  David  (c  i)?]^*    '  °' 
Bolwara  and  Robert  Ham,  of  the  manor,  tenements,  and  rents 
aforesaid,  with  the  appurtenances,  to  the  sheriff  of  the  aforesaid 
coon^  of  Suffolk  directed;  the  said  David  and  Robert,  then  be- 
ing tenants  of  the  freehold  of  the  manor,  tenements,  and  rents 
aforesaid,  with  the  appurtenances,  *  by  virtue  of  the  fine  in  the  [  *  7ft  a.  ] 
bar  of  the  aforesaid  Agnes  secondly  specified :  by  which  writ, 
the  said  lady  the  now  Queen,  sent  to  the  said  sheriff,  that  the  said 
sheriflT command  the  aforesaid  David  Bulward  and  Robert  Ham, 
bj  the  names  of  David  Bulward  and  Robert  Ham,  that  they 
jtktly,  and  without  delay,  render  to  the  aforesaid  Roger  Pier- 
son,  by  the  name  of  Roger  Pierson,  the  manor,  tenements,  and 
rente  aforesaid,  with  the  appurtenances,  by  the  names  of  the 
manors  of  Columbine-hall,  otherwise  Thomey  CuUumbers,  with 
the  appurtenances,  and  20  messuages,   1  dove-house,  20  gar- 
dens, 300  acres  of  land,  100  acres  of  meadow,  200  acres  of  pas- 
tore,  SO  acres  of  wOod,  and  1  pound,  6  shillings,  and  4  pence 
reat,  and  the  rent  of  4  capons,  and  1  pound  of  wax,  with  theap- 
partenances,  in  Stow-market,  Newton,  Gipping,  and  One^house, 
which  he  claimed  to  be  his  right  and  inheritance,  and  into 
which  the  said  David  and  Robert  had  not  entry,  but  after  the 
disseisin  which  Hugh  Hunt  thereof  unjustly,  and  without  judg- 
neat  did  to  the  aforesaid  Roger  within  30  years,  then  last  past, 
as  he  said.     And  whereupon  he  complained,  that  the  aforesaid 
David  and  Robert  him  unjustly  deforced,  and  if  they  did  not, 
&c^  and  if  the  aforesaid  Roger  should  secure  the  said  sheriff 
of  the  prosecuting  of  his  claim,  then  the  said  sheriff  should  sum- 
iDoa  by  good  summoners  the  aforesaid  David  and  Robert,  that 
^y  should  be  before  the  justices  of  the  said  lady  the  Queen 
1^  that  is  to  say,  at  Westminster,  from  the  day  of  Easter,  in 
^  month  then  following,  to  shew  wherefore  they  had  not  done 
^'  and  that  the  said  sheriff  should  then  have  here  the  sum- 
I'Men,  and  that  writ,  &c.     At  which  month  of  Easter  here, 
^^  is  to  say,  at  Westminster  aforesaid,  cometh  (here  in  court) 
^  wdl  the  said  Roger,  as  the  said  David  and  Robert,  in  their 
P'^'pcr  persons ;  and  then  the  sheriff  of  the  aforesaid  county  of 
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W.  C.  24th 
March,  ?5 
Eliz.  died 
ifrithont  issue ; 

after  whose 
death,  and  be- 
fore Michael- 
mas, S5  Eliz. 
6ir  R.  C.  en- 
tered for  the 
forfeiture,  and 
¥ras  seised  in 
tail; 

(Ante  p.  70,  n. 

and  gaye  li- 
cence to  plain- 
tiff to  put  her 
cattle  into  the 
I0CU8  in  quo ; 
[Ante  p.  167,D. 

who  accord- 
ingly pnt  her 
^cattle  therein, 
till  defendant 
took  them. 

f*71b.] 


Replication. 
Defendants 
admit  that 
said  fine,  in 
the  plea  men- 
tioned, was 
levied  by  W, 
C.  as  therein 
stated ', 


Gardiner  and  Agnes  forfeited  their  estate  aforesaid  for  the  term 
of  their  lives,  and  the  life  of  the  longer  liver  of  them,  in  the  afore- 
said manor,  with  the  appurtenances,  whereof,  &c.  And  after- 
wards, that  is  to  say,  the  aforesaid  24th  day  of  March  in  the 
35th  year  abovesaid,  the  aforesaid  William  Gary,  at  Stow- 
Hiarket  aforesaid,  died,  without  issue  of  his  body  lawfully  begot- 
ten ;  after  whose  death,  and  before  the  feast  of  St.  Michael  the 
Archangel,  in  the  S5th  year  abovesaid,  the  aforesaid  Robert 
Cary,  Knt.  by  reason  of  the  aforesaid  forfeiture  of  the  estates  of 
the  aforesaid  John  Gardiner  and  Agnes,  of  and  in  the  manor 
aforesaid,  with  the  appurtenances,  whereof,  &c.  entered, 
and  was  thereof  seised  in  his  demesne  as  of  fee-tail,  that  is 
to  say,  to  him  and  the  heirs  of  his  body  lawftilly  begotten;  and  so 
thereof  being  seised,  the  said  Robert  afterwards,  and  before  the 
aforesaid  time  of  the  taking  aforesaid  done,  that  is  to  say,  on  the 
17th  day  of  March,  in  the  S7th  year  of  the  reign  of  the  lady  the 
now  Queen  abovesaid,  at  Stow-market  aforesaid,  gave  licence 
to  the  said  Agnes  to  put  her  cattle  into  the  aforesaid  place,  in 
which,  &c.  to  depasture  upon  the  grass  in  the  same  then  grow- 
ing. By  virtue  of  which  licence,  the  said  Agnes  aft;erwaras  and 
before  the  aforesaid  time,  when,  &c.  put  her  cattle  aforesaid 
into  the  aforesaid  place,  in  which,  8cc.  to  depasture  upon  the 
grass  growing  in  the  same,  which  cattle  were  in  the  aforesaid 
place,  m  which,  &c.  until  the  aforesaid  *  William  Bredmi  and 
John  Bredon,  on  the  day  and  year  in  the  declaration  aforesaid 
above  specified,  at  Stow-market  aforesaid,  in  the  aforesaid  place, 
called  the  Paik-wood,  took  the  aforesaid  cattle  of  the  saia  Ag- 
nes, and  them  unjustly  detained  against  gages  and  pledges,  un- 
til, &c.  as  she  above  against  them  complaineth ;  and  this  she  is 
ready  to  verify :  wherefore,  inasmuch  as  the  said  William  Bre- 
don and  John  Bredon,  above  acknowledge  the  taking  of  the  cat- 
tle aforesaid,  in  the  aforesaid  place,  in  which,  &c.  the  said 
Agnes  prays  judgment  and  her  damages,  by  the  occasion  of 
taking  and  unjustly  detaining  her  cattle  aforesaid,  to  be  ad- 
judged unto  her,  &c.  And  the  aforesaid  William  Bredon  and 
John  Bredon,  as  to  the  aforesaid  plea  of  the  said  Agnes,  to 
tjie  conusance  of  the  said  William  and  John,  for  the  aforesaid  fiO 
pounds,  residue,  &c.made,  above  pleaded  in  bar,  say,  thatwelland 
tiTue  it  is,  that  the  aforesaid  fine  in  the  bar  of  the  aforesaid  Agnes, 
secondly  specified  in  the  aforesaid  ^ourt  of  the  lady  the  Queen,  of 
the  Bench  aforesaid,  here  in  the  aforesaid  15th  day  of  Easter, 
.in  the  Slst  year  of  the  reign  of  the  lady  the  now  Queen  above- 
said,  before  the  said  Edmund  Anderson,  Francis  Windham, 
and  William  Periam,  then  justices  of  the  said  lady  the  Queen, 
of  the  Bench  aforesaid  here,  and  others  of  the  said  lady  the 
Queen's  faithful  people  then  here  present,  between  the 
aforesaid  David  Bulward  and  Robert  Ham,  plaintifi^  and  the 
aforesaid  William  Cary  deforceant,  of  the  manor  aforesaid,  with 
the  appurtenances,  whereof,  &c.  and  of  the  aforesaid  tene- 
ments and  rents,  with  the  appurtenances,  in  the  said  fine  in  the 
bar  of  the  aforesaid  Agnes,  secondly  specified  and  mentioned,  in 
form  aforesaid  was  levied,  as  the  aforesaid  Agnes  above  bath  al- 
leged :  but  the  said  William  Bredon  and  John  Bredon  further 
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smy,  that  the  aforesaid  fine  in  the  bar  of  the  aforesaid  Agnes,  se-  bat  the  same 
oondly  specified,  in  form  aforesaid  levied,  was  had  and  levied  to  7^  ^^^  ^  ^j** 
the  use  of  the  said  David  Bulward  and  Robert  Ham,  and  their  a°tenant  to  the 
Iiein»  to  the  intent,  and  until  a  recovery  by  the  writ  of  the  lady  praecipe, 
the  Queen,  of  entry  sur  disseisin  in  the  post,  of  the  same  manor,  T^herenpona 
with  the  appurtenances,  whereof,  &c.  and  of  the  tenements  and  afterwards 
i^entB  aforesaid,  with  the  appurtenances,  against  the  said  David  saffered. 
and  Robert  should  be  had,  and  afterwards  unto  the  use  of  John 
Gardiner  and  the  aforesaid  Agnes,  for  the  term  of  their  lives,  and 
the  longer  liver  of  them ;  and  after  their  decease,  to  the  use 
jmd  behoof  of  the  aforesaid  William  Gary,  and  the  heirs  of  his 
body  lawfiilly  begotten ;  by  which,  afterwards,  that  is  to  say,  on  The  recofei7. 
the  9th  day  of  April,  in  tbe  Slst  year  of  the  reign  of  the  said 
lady  the  now  Queen,  the  aforesaid  Roger  Pierson,  in  the  Court 
<3(  the  Chancery  of  the  said  lady  the  now  Queen,  the  said  court 
at  Westminster,  in  the  county  of  Middlesex,  then  being,  brought 
and  prosecuted  a  writ  of  the  said  lady  the  Queen  that  now  is, 
ef  entry  upon  disseisin  in  the  post,  against  the  aforesaid  David  (c  i)?]^'  ^^' "' 
Bolwanl  and  Robert  Ham,  of  the  manor,  tenements,  and  rents 
afi>re8aid,  with  the  appurtenances,  to  the  sheri£Pof  the  aforesaid 
conn^  of  Suffolk  directed;  the  said  David  and  Robert,  then  be- 
ing tenants  of  the  freehold  of  the  manor,  tenements,  and  rents 
aforesaid,  with  the  appurtenances,  *  by  virtue  of  the  fine  in  the  [  *  7g  a.  1 
bar  of  the  aforesaid  Agnes  secondly  specified :  by  which  writ, 
the  said  lady  the  now  Queen,  sent  to  the  said  sheriff,  that  the  said 
sheriff  command  the  aforesaid  David  Bulward  and  Robert  Ham, 
by  the  names  of  David  Bulward  and  Robert  Ham,  that  they 
justly,  and  without  delay,  render  to  the  aforesaid  Roger  Pier- 
eon^  by  the  name  of  Roger  Pierson,  the  manor,  tenements,  and 
rents  aforesaid,  with  the  appurtenances,  by  the  names  of  the 
manors  of  Columbine-hall,  otherwise  Thomey  Cullumbers,  with 
the  appurtenances,  and  20  messuages,  1  dove-house,  20  gar- 
dens, 300  acres  of  land,  100  acres  of  meadow,  200  acres  of  pas- 
tare,  SO  acres  of  wOod,  and  1  pound,  6  shillings,  and  4  pence 
rent,  and  the  rent  of  4  capons,  and  1  pound  of  wax,  with  the  ap- 
partenances,  in  Stow-market,  Newton,  Gipping,  and  One-house, 
which  he  claimed  to  be  his  right  and  inheritance,  and  into 
which  the  said  David  and  Robert  had  not  entry,  but  after  the 
disseisin  which  Hugh  Hunt  thereof  unjustly,  and  without  judg- 
ment did  to  the  aforesaid  Roger  within  30  years,  then  last  past, 
as  he  said.  And  whereupon  he  complained,  that  the  aforesaid 
David  and  Robert  him  unjustly  deforced,  and  if  they  did  not, 
fcc^  and  if  the  aforesaid  Roger  should  secure  the  said  sheriff 
<if  the  prosecuting  of  his  claim,  then  the  said  sheriff  should  sum- 
mon by  good  summoners  the  aforesaid  David  and  Robert,  that 
they  should  be  before  the  justices  of  the  said  lady  the  Queen 
hertf  that  is  to  say,  at  Westminster,  from  the  day  of  Easter,  in 
cme  month  then  following,  to  shew  wherefore  they  had  not  done 
h:  and  that  the  said  sheriff  should  then  have  here  the  sum- 
mooers,  and  that  writ,  &c.  At  which  month  of  Easter  here, 
that  is  to  say,  at  Westminster  aforesaid,  cometh  (here  in  court) 
as  wdl  the  said  Roger,  as  the  said  David  and  Robert,  in  their 
proper  persons ;  and  then  the  sheriff  of  the  aforesaid  county  of 
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Suffolk,  that  is  to  say,  Philip  Tinley,  Esq.  then  returned  here 
the  writ  aforesaid,  to  him  in  form  aforesaid  directed,  served,  and 
executed  in  form  following:  that  is  to  say,  that  the  ^foresaid 
Roger  had  found  to  the  said  sheriff  sureties  for  the  prosecuting 
of  his  said  writ,  that  is  to  say,  John  Doe  and  Richard  Roe^  &c. 
And  that  the  aforesaid  David  and  Robert  were  summoned  to  be 
then  here  by  John  Den  and  Richard  Fen,  &c.  Upon  which 
the  aforesaid  Roger,  declaring  against  the  aforesaid  David  and 
Robert,  then  tenants  of  the  freehold  of  the  manor,  tenements, 
and  rents  aforesaid,  with  the  appurtenances,  in  form  aforesaid, 
upon  his  writ  aforesaid,  in  his  proper  person  aforesaid,  demand- 
ed against  the  said  David  and  Robert  the  manor,  tenements,  and 
rents  aforesaid,  with  the  appurtenances,  as  his  right  and  inheri- 
tance; and  into  which  the  said  David  and  Robert  had  not  en- 
try but  after  the  disseisin,  which  Hugh  Hunt  thereof  unjustly, 
land  without  judgment  did  to  the  aforesaid  Roger,  within  SO 
years  then  last  past,  &c.  And  whereupon  he  said,  that  he  him- 
self was  seised  of  the  manor,  tenements,  and  rents  aforesaid,  with 
the  appurtenances,  in  his  demesne  as  of  fee  and  right  in  time  of 
peace,  in  the  time  of  the  lady  the  now  Queen,  by  taking  thereof  the 
profits,  to  the  value,  &c.  and  into  which,  8cc.  and  thereof  he  then 
L  *72b.  ]  brought  suit,  &c.  And  the  aforesaid  David  Bulward  and  Robert 

H  ^  S^iT'    *  Ham  then  defended  their  right,  when,  &c.  and  vouched  theieof  to 

Wm.  Cary.       warranty  the  said  William  Gary,  by  the  name  of  William  Gary, 

Esq.  who  then  likewise  was  present  in  the  same  court,  in  his  proper 
,  person,  and  freely  the  manor,  tenements,  and  rents  aforesaid,  with 
•  the  appurtenances,  to  him  did  warrant,  &c.  And  upon  this  the 
aforesaid  Roger  demanded  against  him,  the  said  William  Cary, 
tenant  by  his  warranty,  the  manor,  tenements,  and  rents  afore- 
said, with  the  appurtenances,  in  form  aforesaid,  &c  And 
whereupon  he  then  said,  that  he  himself  was  seised  of  the  ma- 
nor, tenements,  and  rents  aforesaid,  with  the  appurtenances,  in 
his  demesne  as  of  fee  and  right  in  time  of  peace,  in  the  time  of 
the  lady  the  now  Queen,  by  taking  the  profits  thereof,  to  the  va- 
lue, *&c.  and  into  which,  &c.  and  thereof  he  then  brought  suit, 

W.C.  vouched  gtc.     And  the  aforesaid  William  Cary,  tenant  by  his  warranty 

aforesaid,  came  and  defended  his  rigiit,  when,  &c.  and  further 
thereof  vouched  to  warranty  David  Howel,  who  then  likewise 
was  present  in  the  same  court,  in  his  proper  person,  and  freely 
the  manor,  tenements,  and  rents  aforesaid,  with  the  appurte- 
nances, to  him  did  warrant,  &c.  And  upon  this  the  aioresaid 
Roger  demanded  against  the  said  David  Howel,  tenant  by  his 
warranty,  the  manor,  tenements,  and  rents  aforesaid,  with  the 
appurtenances,  in  form  aforesaid,  &c.  And  whereupon  then  he 
said,  that  he  himself  was  seised  of  the  manor,  tenements,  and 
rents  aforesaid,  with  the  appurtenances,  in  his  demesne  as  of  fee 
and  right  in  time  of  peace,  in  the  time  of  the  lady  the  now 
Queen,  by  taking  the  profits  thereof,  to  the  value,  &c.  and  in- 

D.H. defend-    to  which,  &c.  and  thereof  he  brought  his  suit,   &c.     And  the. 

***•  aforesaid  David  Howel,  tenant  by  his  w^arranty,  defended  his 

right,  when,  &c.  And  then  said,  that  the  aforesaid  Hugh  had 
not  disseised  the  aforesaid  Roger  of  the  manor,  tenements,  and 
rents  aforesaid,  with  the  appurtenances,  as  the  said  Roger  by 
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his  said  writ  and  declaration  above  supposed ;  and  of  this  he 
put  himself  upon  the  country,  &c.     And  the  aforesaid   Roger 
then  prayed  licence  thereof  to  imparl,  and  had  it,  &c.     And  af- 
terwards the  aforesaid   lioger  comes  again  here  into  court  the 
very  same  term  in  his  proper  person ;  and  the  aforesaid  David 
Howel,  although  be  was  then  solemnly  called,  did  not  come 
back,  but  in  despight  of  the  court  departed  and  made  default ; 
wherefore  (a)  then  it  was  granted  in  the  said  court  here,  that  the  Judgment* 
said  Roger  should  recover  his  seisin  against  the  aforesaid  David 
Bulward  and  Robert  Ham,  of  the  manor,  tenements,  and  rents 
aforesaid,  with  the  appurtenances ;  and  that  the  said  David  Bul- 
ward and  Robert  Ham  should  have  of  the  lands  of  the  aforesaid 
William  Gary,   to  the  value,  &c.  and  that  the  said  William 
Gary  should  have  over  of  the  land  of  the  said  David  Howel,  to 
the  value,  &c.   and  that  the  said  David  Howel  should  be  there- 
of ui  mercy,  &c..     Upon  which  the  aforesaid  Roger,  then  in  the 
same  court  prayed  the  writ  of  the  lady  the  Queen  to  have  to  him  Writ 
lull  seisin  and  possession  of  the  manor,  tenements,  and  rents 
aforesaid,  to  the  sheri£P  of  the  county  aforesaid  to  be  directed, 
and  to  him* it   was  granted  returnable  here   in    the  morrow 
of    the  Holy   Trinity   then  next  following ;    ♦  at  which  day  r  *  73  a.  1 
here  cometh  the  aforesaid  Roger  in  his  proper  person,  and  the 
then  sberifTof  the  county  of  Suffolk,  (to  wit)  the  aforesaid  Philip 
Tilney,   Esq.  then  returned  here,  that  he  by  virtue  of  the  writ  Retam. 
aforesaid  to  him  directed,  on  the  16th  day  of  May  then  last  past, 
gave  to  the  aforesaid  Roger  seisin  of  the  manor,  tenements,  and 
rents  aforesaid,  with  the  appurtenances,  as  by  the  said  writ  to 
him  it  was  commanded,  &c.  Which  fine  in  the  bar  of  the  aforesaid  ^^^  of  the 
Agnes  above  specified  in  form  aforesaid  levied,  and  the  recovery  J^U x  S.  wid 
aforesaid,  in  form  aforesaid  had,  were  levied  and  had,  to  the  use  Agnes,  for  the 
of  the  aforesaid  John  Gardiner  and  Agnes,  for  the  term  of  their  term  of  their 
lives,  and  the  longer  liver  of  them  ;  and  after  the  decease  of  them,  er  to*  W."c!"ui" 
the  said  John  Gardner  and  Agnes,  to  the  use  of  the  said  Wil-  taU. 
liam  Gary,  and  the  heirs  of  his  body  lawfully  begotten  ;  by  vir- 
tue of  which  fine  and  recovery  in  form  aforesaid  had,  and  by 
force  of  the  aforesaid  act  for  transferring  uses  into  possession, 
the  aforesaid  John  Gardiner  and  Agnes  were  seised  of  the  ma- 
nor aforesaid,  with  the  appurtenances,  whereof,  &c.  in  their  de- 
mesne as  of  freehold  for  the  term  of  the  lives  of  the  said  John  and 
Agnes,  and  the  longer  liver  of  them,  remainder  thereof,  after  the 
death  of  the  aforesaid  John  and  Agnes,  to  the  aforesaid  William 
Gary,  and  the  heirs  of  his  body  lawfully  begotten  expectant;  and  the  The  said  se- 
said  John  Gardiner  and  Agnes  so  thereof  being  seised,  the  re-  ^"**  ^"?' '° 
mainder  thereof  to  the  aforesaid  William  Gary,  in  form  afore-  men^onedtwu 
•aid  expectant,  the  aforesaid  fine  in  the  conusance  of  the  said  afterwards  le- 
William  Bredon  and   John   Bredon,  above  specified  in  form  J'^d^'^*eot 
aforesaid,  was  levied  in  the  aforesaid  court  of  the  said  lady  the  to  said  Mar- 
Queen  here,  from  the  aforesaid  day  of  Easter  in  15  days,  in  the  t^* 
S£d  year  aforesaid,  before  the  aforesaid  then  justices  of  the  lady 
the  Queen,  of  the  Bench  aforesaid  here,  between  the  aforesaid  W  Ante  «  a, 

40  a.  1  Ro. 
Rep.  «78,  f79.    1  Ro.  Abr.771.  774.     1  Sid.  70.     1  Bnlstr.  125,  U6.  179.    3  Bulstr.  93,  93, 94. 
Yelv.130.  Poct,S3a,  119b    Hob.  17. 19. 194.  337.  Latch.  76.  83. 188.   Noy,77.  Poph. «03. Sit. 
N.  BcB.  148.  pi.  SS6.     Cro.  El.  145.    J^nk.  Cent.  13.    Cr.  Jac.6.    SUt  16  ajid  17  Car.  S.  cap.8. 
Sut.  St  smI  S3  Car.  f .  cap.  4.    Cro.  Jac.  386. 652.    Cr.  Car.  449, 443.    [Ante  p.  53.  n.  (<)'] 
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Parti. 


Who,  on  the 
death  of  W. 
C*  bocwne 
•daedy  &c. 


John  Higham  and  Thomas  Turner,  plaintifls,  and  the  aforesaid 
William  Carv  and  Martha,  and  the  aforesaid  John  Gardiner 
and  Agnes,  deforceants  of  the  manor  aforesaid,  with  the  appm*- 
tenances,  whereof,  &c*  And  the  aforesaid  John  Higham  and 
Thomas  Turner,  by  the  same  fine  granted  to  the  said  Martha 
tbe  aforesaid  annuity,  or  yearly  rent  of  4eOL  to  be  issuing  of  and 
in  the  aforesaid  manor,  with  the  appurtenances,  whereof,  &c. 
and  the  same  to  her  in  the  said  court  here  in  form  aforesaid 
rendered,  to  have  and  to  hold  the  same  annuity  or  yearly  rent 
of  40/.  to  the  aforesaid  Martha,  at  the  aforesaid  feast  of  St.  Mi- 
tchael  the  Archangel,  and  the  Ann^mciation  of  the  blessed  Virgin 
Mary,  by  even  portions  yearly  to  be  paid,  all  the  life-time  of  the 
said  Martha,  if  the  aforesaid  John  Gardiner  and  AgneSf  or 
^ther  of  them  should  so  long  live,  the  first  payment  tnereof  to 
b^n  at  the  feast  of  the  feasts  aforesaid  next  after  the  decease 
of  the  aforesaid  William  Gary,  as  should  first  happen  to  be,  with 
the  aforesaid  clause  of  distress  in  the  fine  mentioned ;  and  the 
aforesaid  William  Gary  afterwards,  that  is  to  say,  the  24th  day 
of  March,  in  the  85th  year  aforesaid,  at  Stow-market  aforesaia, 
died;  aft;er  whose  death,  by  virtue  of  the  fine  aforesaid  the  aforesaid 
r  ^  73  b.  ]     Martha  was,  and  *  csyet  is  seised  of  the  aforesaid  annuity  or  yearly 

rent  of  40/.  in  her  demesne  asoffreeholdfortermofherlife,if  the 
aforesaid  John  Grardiner  and  Agnes,  or  either  of  them  shall  so 
long  live.  And  this  they  are  ready  to  verify ;  wherefore  they 
pray  judgment,  and  a  return  of  their  cattle  aforesaid,  together 
witn  their  damages  to  be  to  them  adjudged,  &c.  An^  the  afore- 
said Agnes,  as  before  saith  (o),  tl\at  the  aforesaid  John  Gardiner 
was  seised  of  the  manor  aforesaid,  with  the  appurtenances,  where- 
of, &c.  in  his  demesne  as  of  fee ;  and  he  the  said  John  so  there- 
of being  seised,  the  fine  aforesaid  in  the  conusance  of  the  afore- 
said William  Bredon  and  John  Bredon,  first  above-mentioned, 
was  levied  in  the  aforesaid  court  of  the  Queen  here,  in  the  afore- 
said eight  days  of  St.  Michael,  in  the  29th  year  of  the  said  lady  the 
now  Queen  abovesaid^  before  the  aforesaid  then  justices,  and 
others  the  said  lady  the  Queen's  faithful  people  then  there  pre- 
sent, between  the  aforesaid  Edmond  Cary,  Knt.  and  Robert 
Gary,  £sq.  plaintiffs,  and  the  aforesaid  William  Cary,  Esq. 
John  Garainer,  and  her  the  said  Agnes  now  plaintiff,  then  the 
wife  of  the  aforesaid  John  Gardiner,  and  the  aforesaid  George 
Totty  and  Elizabeth  his  wife,  deforceants,  of  the  manor  afore^ 
said,  with  the  appurtenances,  whereof,  &c.,  and  of  the  afore- 
said tenements  and  rents,  with  the  appurtenances,  in  the  afore* 
said  fine  in  the  conusance  aforesaid  first  mentioned,  and  that  the 
said  fine  in  form  aforesaid  levied,  was  had  and  levied  to  the  use 
of  the  aforesaid  John  Gardiner  and  her  the  said  Agnes,  for  the 


Rejoinder 
maiBtainiDg 
the  plea. 


(Ante  p.  9.  o. 


(o)  A  rejoinder  is  governed  l)y  the  same  rnlea 
as  pleas,  with  this  additional  quality,  that  it 
most  support  and  not  depart  from  the  plea,  1 
Inst  SOS  D.  iii.  4S5. ;  it  mnstalso  be  single,  and 
the  party  cannot  obtain  leave  to  rejoin  double 
•or  several  matters,  for  the  statute  of  Anne  does 
not  extend  to  Tojoinders,  Warren  y,  /vt«,  Stra. 
^90B.  1  Chit.  Plead.  643.  See  further  as  to  re- 
joinders^'CoBi.  Dig.  Pleader,  H.  1  Saund*  318  b. 


^, 


1).  5  T.  R.  152.  1  Chit  Plead.  643.  645.  t 
Idd.  Prac.  739.  As  to  a  departure  in  pkad-^ 
uig,  see  Com.  Dig.  Pleader,  F.  6.  &c.  2  winnd. 
189, 190.  1  Chit  Plead.  634—640.  1  last  304 
a.  iii.  435.  and  n.  (p  1).  ib.  436,  7.  For  forms 
of  rejoinders  in  replevin,  see  8  Wentw.  6. 13. 
Lit  Ent.  360.  Boote's  Snit^at  Law,  260.  Plead. 
A.  478, 9.  2  Chit  Plead.  697.    (£d.) 
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term  of  their  lives,  and  the  longer  liver  of  them,  and  after  the 
decease  of  the  aforesaid  John  and  Agnes,  to  the  use  of  the  afore-* 
said  WiDiam  Gary,  and  the  heirs  of  his  body  lawfully  begotten^ 
and  fiur  default  cif  such  issue,  to  the  use  of  Robert  Gary,  Knt* 
and  the  heirs  -ef  his  body  lawfully  b^^otten ;  and  for  default  of 
sodi  isroe,  to  the  use  of  the  aforesaid  Henry  Gary,  Knt  Lord 
of  Haosdon,  and  his  heirs  for  ever.    By  virtue  of  which  fine, 
and  by  force  of  the  -aforesaid  statute  made  for  transferring  uses 
into  possession,  the  aforesaid  John  and  Agnes  were  seised  of 
the  manor  aforesaid,  with  the  appurtenances,  whereof,  &c  in 
their  demesne  as  of  fiitehold,  for  the  term  of  the  lives  of  them 
the  said  John  and  Agnes,  and  the  longer  liver  of  them ;  the  re- 
mainder thereof,  after  the  death  of  them,  the  said  John  and  A^ 
nes,  to  die  aforesaid  William  Gary,  and  the  heirs  of  his  body 
lacwfhliy  b^otten ;  the  remainder  thereof,  for  default  of  such  issuer    ^ 
to  the  aforesaid  Robert  Garv,  and  the  heirs  of  his  body  lawfully 
b^ptten ;  the  remainder  thereof,  for  default  of  such  issue,  to 
the  aforesaid  Henry  Gary,  Knt  Lord  of  Hunsdon,  and  his  heira 
for  ewear.    And  that  the  aforesaid  John  Gardiner  and  Agnes,  be- 
hu;  so  seised  of  the  manor  aforesaid,  with  the  appurtenances, 
whereof  &c*  for  the  term  of  the  lives  of  the  said  John  and  Ag- 
nes, and  the  longer  liver  of  them,  in  form  aforesaid;  the  remain* 
der  thereof  after  the  death  of  them  the  said  Johti  and  Agnes, 
to  the  aforesaid  William  Gary,  and  the  heirs  of  hb  body  law- 
fully b^otten ;  the  remainder  thereof,  for  the  default  of  such  is- 
sue^ to  the  aforesaid  Robert  Gary,  and  the  heirs  of  his  body 
laiHnlly  begotten ;  the  remainder  thereof  for  default  of  such  ifr* 
sue,  to  the  aforesaid  Henry  Gary,  Knt*  Lord  of  Hunsdon,  and  his 
heirs  expectant     Before  the  levying  of  the  aforesaid  fine  in  the 
conusance  of  the  aforesaid  William  Bredon  and  John  Bredon, 
above  secondly  mentioned,  *^the  aforesaid  other  fine  in  the  afore-  [  *  74r  a.  ] 
said  plea  of  her  the  said  Agnes  above  specified  was  levied,  in  the 
aforesaid  court  of  the  Queen,  here,  from  the  aforesaid  day  of 
Easter  in  15  daysman  the  Slst  year  of  the  reign  of  the  said  lady 
the  now  Queen,  before  the  aforesaid  then  justices,  and  others  the 
fiuthfol  people  of  the  lady  the  Queen,  then  there  present,   be- 
tween the  aforesaid  David  Bulward  and  Robert  Ham,  plain- 
tifls,  «nd  the  aforesaid  William  Gary,  deforceant  of  the  manor 
aforesaid,  with  the  appurtenances,  whereof,  &c.  and  of  the  afore- 
said £0  messuages,   1  dove-house,   20  gardens,  300  acres  of 
land,  100  acres  of  meadow,  200  acres  of  pasture,  50  acres  of 
wood,  1/.  6s.  4d!.  rent,  and  the  rent  of  four  capons,  and  one 
pound  of  wax,  with  the  appurtenances,  in  Stow-market,  New- 
ton, Gipping,  and  One-house :  which  fine  in  form  aforesaid  le- 
vied and  had,  was  had  and  levied  to  the  use  of  the  aforesaid 
Dttvid  Bulward  and  Robert  Ham,  and  to  their  heirs  for  ever, 
to  the  intent  in  the  plea  of  the  aforesaid  Agnes  above-mention- 
ed, and  the  aforesaid  John  Gardiner  and  Agnes,   of  the  manor 
aforesaid,  with  the  appurtenances,  whereof,  &c.  for  the  term  of  the 
lives  of  them,  the  said  John  Gardiner  and  Agnes,  and  the  longer 
Kver  of  them,,  so  as  before  is  said,  being  seised ;  the  remainder 
thereof  to  the  aforesaid  David  Bulward  and  Robert  Horn,  and 
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Plaintiff  ad-  their  heirs  expectant,  the  aforesaid  recovery  in  the  aforesaid  plea 
coftry  wM  ^^  ^^®  aforesaid  William  Bredon  and  John  Bredon  above-men- 
safferedas  tioned,  in  form  aforesaid,  was  had.  And  the  aforesaid  Agnes, 
stated  in  the  further  in  fact  saith,  that  the  aforesaid  John  Gardiner  and  Agnes, 
rep  leation,  fpomthetimeof  levyingof  the  fine  in  the  cognizanceof  the  aforesaid 
O.  and  A^nes  William  Bredon  and  John  Bredon  [first  mentioned,  always  qon- 
continoed  in  tinned  their  possession  and  seisin  aforesaid  of  the  manor  aforesaid, 
g>8se88ion  tiU  ^j^  ^^  appurtenances,  whereof,  &c.  until  the  aforesaid  fine  in  the 
in^be  cogni-  cognizance  of  the  aforesaid  William  Bredon  and  John  Bredon] 
zance  men-  secondly  mentioned,  in  form  aforesaid  was  levied :  without  this, 
tioned.  ^^^  ^[^^  aforesaid  David  Bui  ward  and  Robert  Ham,  the  aforesaid 

day  of  bringing  of  the  writ  of  the  lady  the  Queen,  of  entrv  sur 
disseisin  in  the  post,  in  the  aforesaid  plea  of  the  aforesaid  Wil- 
TVaverae  that  liam  Bredon  and  John  Bredon  above  mentioned,  or  ever  after- 
D.  B.amlR.  ^ards  were  ever  tenants  of  the  freehold  of  the  manor,  tene- 
oants  of  the  ments,  and  rents,  with  the  appurtenances,  in  the  recovery  afore- 
freeholdonthe  said  above-mentioned,  as  the  aforesaid  William  Bredon  and 
^y^^JIJ"*®  John  Bredon  above  have  alleged;  and  this  she  is  ready  to  ve- 
brougfat  rify  (p);   wherefore  she  prays  judgment,  and  her  damages  by 

occasion  of  the  taking  and  unjustly  detaining  of  the  cattle  afore- 
Demamr  to  gaid,  to  her  to  be  a^udged.  And  the  aforesaid  William  Bre- 
e  rejo  n  er.  j^^  ^^^  John  Bredon  say,  that  the  aforesaid  plea  of  the  afore- 
said Agnes,  to  the  conusance  of  them  the  said  William  and 
John,  as  to  the  aforesaid  20/.  residue  of  the  40/.  at  the  aforesaid 
feast  of  St.  Michael  the  Archangel,  payable  in  the  dith  year 
abovesaid,  above  by  rejoinder  pleaded  (q),  is  insufficient  in  law, 
to  bar  her  the  said  Agnes  from  having  her  action  aforesaid,  of 
the  taking  of  the  cattle  aforesaid,  in  the  aforesaid  place  in  which, 
against  them  the  said  William  and  John,  or  to  bar  the  said 
William  and  John,  from  the  taking  of  the  cattle  aforesaid  in  the 
aforesaid  place,  in  which,  &c.  And  that  they  to  that  plea  in  ma- 
nor and  form  aforesaid  pleaded  need  not,  nor  by  the  law  of  the 
[  *  74  b.  ]  land  are  bound  to  answer  *  for  that,  that  is  to  say,  that  the 
aforesaid  inducement  of  the  plea  of  the  said  Agnes  to  the  traverse 
aforesaid,  in  her  plea  aforesaid  to  the  conusance  of  them  the  said 
William  and  John,  above  by  rejoining  pleaded,  is  not  sufficient 
in  law  to  induce  that  traverse,  and  that  the  traverse  of  the  dfore- 
said  tenancies  of  the  aforesaid  David  Bulward  and  Robert 
Ham,  the  day  of  the  bringing  of  the  aforesaid  writ  of  entry  upon 
disseisin  in  the  post  of  the  aforesaid  manor,  tenements,  and  rents, 
with  the  appurtenances,  in  the  same  plea  pleaded,  is  not  material 
in  law.  And  this  they  are  ready  to  verily ;  wherefor^e,  for  want  of  a 
sufficient  plea  of  the  said  Agnes  in  this  behalf,  the  said  William 
and  John,  as  before  pray  judgment,  and  a  return  of  the  cattle 
aforesaid,  together  with  the  damages,  &c«  to  be  to  them 
Joinder  in  de-  adjudged.  And  the  aforesaid  Agnes,  forasmuch  as  she 
murrer.  hath   alleged  sufficient   matter  in  law,   to  bar   the  aforesaid 

(p)  That  a  traverse  must  in  general  conclude  plevin  in  both  ways,  see  2  Chit.  Plead.  697. 

with  a  verification,'  ante  p.  45.  n.  (o).    As  to  the  (£d.^ 

conclusion  of  r^oinders,  when  with  a  verifica-  (q)  For  forms  of  demurrer  to  a  rejoinder  in 
tion,  or  to  the  country,  see  1  Chit.  Plead.  643,  replevin,  see  2  Chit.  Plead.  706.  7.  1  Saand. 
4.  1  Saund.  103.(1).  Ante  p.  46.  n.(Q).;  and  349.  5  Wentw.  18.  8  Wentw.  143.  As  to  de- 
fer forms  of  conclusions  or  rejoinders  in  re-  morrers  in  general,  ante  p.  8S.  n.  (v  1).    (Eo.) 
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William  Bredon    and   John  Bredon  from  having  their  cona^ 
sance  aforesaid,  as  to  the  aforesaid  20l.  of  the  aforesaid  401.,  resi- 
due of  the  said  rent,  at  the  aforesaid  feast  of  St.  Michael  the 
Archangel,  payable,  and  for  the  said  Agnes  to  have  her  action^ 
aforesaid  against  the  said  William  and  John,  which  she  is  ready 
to  aver;  which  matter  the  aforesaid  William  and  John  do  not 
dray,  nor  to  the  same  do  anywise  answer,  but  the  same  aver- 
ment utterly  refuse  to  admit,  as  before,  prays  judgment,  and 
her  damages*  by  occasion  of  the  taking  and  unjustly  detaining 
of  the  cattle  aforesaid,  to  her  to  be  adjudged.     And  because  the  Cwria^Mam^. 
justices  here  will  advise  themselves  of  and  upon  the  premises,  ^^' 
before  they  give  their  judgment  thereof,  day  is  given  to  the  par- 
ties aforesaid  here,  until  in  eight  days  from  St.  Michael,  to  near  [Ante  p.  9.  lu 
their  judgment  thereof;  because  the  same  justices  here  thereof,  ^'^'^ 
are  not  yet,  &c.     At  which  dav,  here  cometh  as  well  the  afore-,  uuerhuodvi- 
said  Agnes,  as  the  aforesaid  William  Bredon  and  John  Bredon,  ^re. 
by  their  attornies  aforesaid;  and  because  the  justices  here  will  fur- 
ther advise  themselves  of  and  upon  the  premises,  before  they  give 
their  judgment  thereof,  a  further  day  is  given  to  the  parties  afore- 
said here,  until  in  eight  days  of  St.  Hilary,   to  hear  their  judg- 
ment thereof;  because  the  same  justices  here  thereof,  are  not 
yet,   &c*      At  which  day,  here  cometh  as  well  the  aforesaid 
Agnes,  as  the  aforesaid  William  Bredon  and  John  Bredon,  by  ' 
their  attornies  aforesaid.     And  upon  this,  the  premises  being  Jadgmentfor 
seen,  and  by  the  justices  here  fully  understood,  it  seemeth  to  Jf*  on  Ac  dc°^ 
the  said  justices  here,  that  the  aforesaid  plea  of  the  aforesaid  murrer. 
Agnes  to  the  conusance  of  the  aforesaid  William  and  John,  as 
to  the  aforesaid  20/.  residue  of  the  aforesaid  40/.  at  the  aforesaid 
feast  of  St.  Michael  the  Archangel,  in  the  thirty-fifth  year  afore- 
said, payable,  by  her  rejoinder  pretended,  is  not  sufficient  in 
law  for  the  said  Agnes  to  have  or  maintain  her  action  afore- 
said, of  the  taking  of  the  cattle  aforesaid,  against  the  said  Wil- 
liam and  John ;  or  them  the  said  William  and  John,  from  the 
taking  of  the  cattle  aforesaid,  *  in  the  aforesaid  place,  in  which,  [  *  75  a.  ] 
&C.  justly  acknowledged,  to  bar,  as  the  aforesaid  William  and 
John  above  have  alleged.     Therefore  it  is  {a)  granted  that  the 
afi>re8aid  Agnes  take  nothing  by  her  writ  aforesaid,  but  be  in 
mercy  for  her  false  claim ;  and  the  aforesaid  William  and  John 
go  thereof  without  day,  &c.     And  that  they  have  a  return  of 
the  cattle  aforesaid,    to  be  holden  to  them  irreplegiable  for 
ever(R).    And  how,  &c.  the  sheriU'make  it  appear  from  the  day 
of  Easter  in  fifteen  days,  &c.     And  it  is  also  granted,  that  the 
said  William  and  John  ought  to  recover  their  damages,  by  the 
occasion  aforesaid,  against  the  aforesaid  Agnes.     But  because  Writ  of  re- 
it  is  not  known  what  damages  the  said  William  and  John  have  *,l^^i^^!^^* 
sastained,  by  that  occasion,  it  is  commanded  to  the  sheriff,  that  of  damages 
by  the  oath  of  good  and  lawful  men  of  the  county  aforesaid,  he  awarded, 
diligently  inquire  what  damages  the  said  William  and  John  have  /  \ .  g^  -r 
sustained,  as  well  by  occasion  of  the  premises,  as  their  costs  and  70.  1  Bnistr. 

]f5,lS6.179.  3  Bnistr.  9«. 93, 94.  Noy,77.  Latch.  76. 33. 188.  Poph.  203.  SH.  N»  Bendl.  148.  pi. 
t46.  Palm.  <60.  Jenk.  Cent.  13.  Hob.  17.  19.  194.  337.  Yelv.  130.  Cro.  £1.  145*  Cro*  Jac.  386. 
6;:;S.  636.  Cro.  Car.  443,443.  Stat.  16  and  17  Car.  9,  cap.  8.  Stat  2S  and  23  Car.  t.  cap.  4.  1  Ro* 
Utp.  tis,  t79.    Rol.  Abr.  771.  774.    Ante  22  a,  34  a,  40  a.  [Ante  p.  53.  n.  (x).] 

(b)  As  to  tiie  jodgmeat  on  demurrer  for  the  avowant  in  xepleriD,  see  ante  p»  161.  n.(u).(£D«) 


IfA  fUABIlltW  IK  BKEMM'a  CASE.  Parti. 

chftff^es  by  them  about  their  suit  in  tbie  behalf  expended  ;  and 

the  inquiry,  which,  Uc  they  send  here  at  the  aforesaid  term 

Aliai.  under  seal,  &g.  and  the  seals,  &c.  At  which  day,  here  come  the 

aforesaid  William  Bredon  and  John  Bredon,  by  their  attorney 
aforesaid,  and  the  sheriff  thereof  did  nothing,  nor  sent  the  writ 
tberec^;  'therefore,  that  another  writ  be  made  in  form  aforesaid, 
returnable  here  from  the  day  of  Holy  Trinity,  in  fifteen  days« 
At  which  day,  here  came  the  aforesaid  William  and  John,  by 
The  sheriff  re-  their  attorney  aforesaid.   And  the  sheriff,  that  is  to  say,  Thomas 
SSSc  were       Edon,  Esq.  now  sent,  that  before  the  coming  of  the  writ  afore- 
doigned.         said,  the  cattle  aforesaid  were  eloigned  (s),  out  of  his  baili- 
wick, to  places  to  him  unknown,  by  which  the  cattle  aforesaid 
to  the  said  William  and  John  he  could  not  return,  as  to  him  it 
Inqaisition  re-  was  commanded.     Also,  the  same  sheriff  sent  here  a  certain  in-' 
timed.  qnisition  taken  before  him  at  Bury  St.  Edmunds,  in  the  county 

aforesaid,  the  30th  day  of  May  last  past,  by  the  oath  of  twelve 

men,  &c.  by  virtue  of  the  writ  aforesaid  taken,  by  which  it  is 

found,  that  the  aforesaid  William  and  John  sustained  damages 

by  the  occasion  aforesaic^  above  their  costs  and  charges  by  them 

about  their  suit  in  this  behalf  put,  unto  51.  and  for  their  costs 

Cepitt  in  wi-    and  charges  to  105.     Therefore  it  is  commanded  to  the  sheriff, 

*^^"^  ^        that  of  me  other  cattle  of  the  aforesaid  Agnes,  to  the  value  of 

'        the  cattle  aforesaid  first  taken,  he  take  in  withernam  (t),  and 

them  to  the  aforesaid  WilTiafo  and  John  without  dehiy  he  do 

deliver,  to  be  detained  by  them,  until  the  cattle  aforesaid  first 

taken  were  returned.     And  how,  &c.  that  he  make  it  appear 

end  that  the      here  in  eight  days  of  St  Michael,  &c.    And  also  that  the  afore-' 

Slched*^*^  **"  said  Agnes  be  attached,  that  she  be  here  at  the  aforesaid  term^ 

to  aliswer  as  well  to  the  lady  the  Queen,  of  her  contempt  afore-' 

said,  as  to  the  aforesaid  William  and  John,  of  the  damages  and 

Final  jodff-       injuries  to  them  in  this  behalf  offered,  &c*    And  also  it  is  con** 

m^tfor the     gidered,  that  the  aforesaid  William  and  John  recover  aminst 

^'      the  aforesaid  Agnes  *  Am  damages  aforesaid  to  five  pounds  and 

[*75b.  ]    ten  shillingsi  by  the  enquiry  aforesaid  in  form  aforesaid  found, 

as  also  twenty<»one  pounds  three  shillings  and  four-poiice,  to 

them  the  said  William  and  John,  at  their  request,  for  their 

costs  and  chai^ges  by  the  court  hece  of  increase  adjudged  ;  which 

damages  in  the  whole  do  amount  to  twenty*six  pounds  diirteen^ 

shillings  and  four  pence  (0). 


(n)  As  to  the  remedies  for  the  aiPOTvant,  in  .  taken  no  pledges  at  all,  or  such  as  are  intnffi'' 

case  of  a  return  of  crmc  eZoii^a  by  the  sheriff,  cienL    Rim$  v.  Patterton,  IS  Vin.  599,  40a 

fee  ante  p.  169.  n.  {vj.  1  Sannd.  195.  (3>   (£i>.)  1  Sannd.  195;  (3).    See  farther  tt  to  the  aipi» 

(t)  See  ante  p.  ISS.  n.  (u).    But  the  writ  of  tn  wUkeiwnitj  F.  N.  B.  68,  69.     t  Inat.  140.r 

dfku  in  wUkernam  la   no#  Obsolete,  the  de-  1  Brownl.  180.  9  Litt.  Abr.  690.   1  Leon.  SOi. 

fendant  being  entitled,  on  the  return  of  an  elon-  (Ed.)    ^ 

gwid  f  the  writ  af  reimmo  kabendOf  to  an  action  (u)  Ai  to  coittf  In  fejileTUi,  ante  p.  16S.  m.  (u> 

on  the  ease  agaiast  the  sfatriff,  io  cane  he  has  (£0.) 
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BREDON'S    CASE. 


Mich.  39  and  40  EUz.  in  C.  B. 
Between  Gardiner  and  Bredok# 


I^MBt  for  life  of  laad,  the  remainder  in  tail,  with  remsloder  over  in  tail,  joined         1S97i 

witk  the  fiivt  remainder-maD  in  tail  in  levying  a  fine  Mir  tomuztmce  de  droit  c^mki         Vi^nrO 

cfl»,4v.  to  another  in  fee ;  rendering  a  rent-charge  of  402.  to  the  tenant  for  life ;      Oardinm    . 

tiie  first  tenant  in  tail  died  without  issue  in  the  lifetime  of  the  tenant  for  life  t  Bi^dq'h  ^^g^ 

the  second  tenant  in  tail  entered  as  for  a  ferfeitnre ;  the  tenant  for  life  dis-      Anotubr. 

trained  for  the  rent ;  held  that  the  fine  levied  by  the  tenant  for  life  and  the  first  [Pt.  I.— 76  a^] 

idBainder^maB  in  tail  was  no  discontinuance,  but  that  each  of  them  gave  only  S.  C.  S  And. 

what  he  lawfully  might;  and  that  there  was  not  any  forfeiture  of  the  life-ea-  66. [S.  C.  cited 

hite ;  and  that  tfie  rent,  under  die  tenantcy  for  life,  continued  after  the  death  ^t^P^^«?I^' 
-  .       ..    7.        f  iinsi.  11.  sw. 

af  the  tenant  hi  tad  without  issue.  r^y  5^  ^o^ 

Oa  a  fine  by  husband  and  wife  of  her  land,  the  whole  estate  passes  from  the  iii.  143.  (w  l)i 
wife,  and  after  the  husband's  death,  the  conusee  may  avoid  a  previous  charge  1  Roll.  Abn 
k.  kL.  855.  pi.  9. 

oy  "*""•  Skin.  531.   1 

A  feoffment  by  tenant  for  Fife  to  the  owner  of  the  next  estate  of  inheritance  jn^d*^  ^09^  ^ 

and  his  wife,  who  survives  her  husband,  passes  a  fee-simple,  and  is  a  for-  Ld.  Raym.40J2. 

feltnre : — by  two  successive  tenants  for  }kt^  divests  the  inheritance,  and  is  a  i  SaUc.  338. 

ferfeitare  of  both  their  estates— by  tenant  for  life,  the  remainder  to  the  King,  i^'i^  p^^ 

b  a  forfeiture,  though  it  does  not  divest  the  remainders.  ^  Taunt.  684. ' 

Alienation  by  tenant  for  life  to  him  in  remainder  for  life  Is  a  surrender.  Shep.  Tonch. 

Dbtinctlon  between  ft  feoffment  by  deed  from  tenant  for  life  and  the  first  re-  14.  S7.3^  35. 1 

Baiader-nan  in  tail,  and  a  feoffinent  by  them  without  deed.  R^^'^'t. 

4S.  Adams's  Elect  44.  Watk.  Desc.  50.  Cm.  Dig.  Sd  ed.  iv.  314.  t.  f60.  1  Prest.  Conv.  lOT. 
flOt.  f9f .  5l«.  Prest.  Conv.  11.  S77.  310.  in.  32, 33, 34, 35. 410.  416, 417«  418, 419, 420.  4St,  4t3, 
4f4b  4tt».  435. 439.  441. 508.  539.  557.  Prest.  Abst  i|.  352,  353, 354.  ii.  321. 323.  Watk.  Coot« 
ed.  Picst.  96.  Vin.  Abr.  Charge,  A.  pi.  16.  J^Ute.  L  b.  pi.  7, 8, 9.  Fine  H  a.  2.  pL  13.  A.  b.  |L  4. 
FraetloBs,  B.  pi.  7.  Grants,  O  a.  2.  pi.  20.  Com.  Dig.  Forfeiture,  A.  1. 3.  Bac.  Abr.  Descent^  B. 
Emr.  BI.  Eatate  for  life,  C.  5th  edit  u.  572, 3.  Remainder,  G.  ▼.  849, 850]. 


{a)  BxTWEEK  Gardiner  and  Bredom,  in  Beplevin  in  Communi    Jff,p?f.^ 
BaneOfOffus principium  7Wn.S8Eliz.  Rot  1831.  The  case  was:  p^^ 
tenant  for  life  of  land,  the  remainder  in  tail,  the  remainder  in  tail; 
tenant  for  life  and  he  in  the  first  remainder  in  tail  joined  in  a 
fine i»r  comaance  de  droit  come  ceo^Spcio  another  in  fee,  who  ren- 
defed  a  rent  charge  of  401.  to  tenant  for  life,  he  in  the  first  re» 
mnnder  died  without  issue,  he  in  the  second  remainder  entered* 
tenant  Cbr  life  distrained  for  the  rent,  the  other  sued  a  replevin* 
and  the  tenant  for  life  avowed  for  the  rent ;  and  if  the  avowry     Jadgmeat 
was  maintainable  or  not,  was  the  question*    And  in  this  case,  T^^^^"^ 
fint  it  was  asreed  by  Anderson,  Walmsley,  Owen,  and  Olanvill,  SJntfor^Ufo 
justices  of  me  Common  Pleas,  that  the  said  fine  levied  by  t^  and  the  first  re- 
wmt  for  life,  and  him  in  the  first  remwider  was  no  ib)  discon-  n»i«»J«rHnaii 

^_  ^  ^  '  intaiUwaaao 

^covtuniance,  bnt  each  gave  that  which  he  lawfully  might  (h)  Owen,  130.  Hob.  277.  1  Si- 
w.  83.  Co.  lit.  302  b.  2  Sannd.  386.  Cr.  El.  56.  82,  83.  Cr.  Jac.  406.  Raym.  142. 147.  1 
^^324.  [1  Inst  fi.209.(B).  iii.  143.  (wl).  1  Taont.  584.  Shep.  Tonch.  14.33.  5  Cm.  Big. 
wl  Prett  ConT.  297.  3  Prest.  Conv.  34.  1  Prest  Abst  354.  t  Prest  Abst  321. 323.  Vin, 
AK<RiK,Ha.S.  pi.  13.  Bac.Abr.£sUteforlife,5theditii.  573.  Remainder,  G.  v.  856]. 
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tinuance,  either  of  the  first  remainder  in  tail,  or  of  the  second, 
because  each  of  them  gave  but  that  only  which  he  mi^ht  (c)  law- 
fully give,  viz.  the  tenant  for  life  gave  his  estate,  and  he  in  the 
remainder  a   fee  simple  determinable  on  his  estate-tail,  and 
the  second  remainder  is  not  discontinued  or  divested  there- 
On  a  fine  bv     by  (w).     As  {d)  if  husband  and  wife  levy  a  fine  of  the  wife's 
husband  and      land,  the  whole  estate  passeth  from  the  wife  (x),  so  as  each  of 
iand, theWhole  ^^^^  giveth  that  which  they  may  lawfully  give ;  and  therefore  it 
estate  passes     was  acyudged  in  the  King's  Bench,  that  the  charge  of  the  hiis- 
fr®™  ^  ^^®»    band  shalldetermine  by  nis  death  (y),  notwithstanding  such  fine 
husbands  ^     levied  after  the  charge  (z) ;  and  that  it  shall   be  the  grant  of 
death,  the  CO-    both,  of  their  several  estates,  see  ^^)  27  Hen.  8.  (y*)13a.    13 

a^?d  r*?e-  ^®""  ''•  1*  ^-  ^  Hen.  5.  7.  (g)  M.  16  and  17  Eliz.  Dy.  S39. 
vions charge  ^^^  (^}  13  Edw.  4.  4  a. ;  and  from  thence  it  followeth,  that  It  was 
by  him.  not  any  {i)  forfeiture  of  the  estate  of  the  tenant  for  life,  foras- 

(c)  1  Siderf.  85*  Hutt,  96.  Owen,  130.  1  Keb.  77.  2  Jones,  99.  [4  Cm.  Dig.  314.  1  Prest. 
Con?.  107,'31«.  «  PresL  Conv.  277.  3  Prest.  Conv.  34.  1  Prest.  Abst.  354.  2  Prest.  Abst. 
321.923.  Vin.  Abr.  Charge,  A.  pi.  16.  Fine,  H  a.  S.pl.  13.  Com.  Dig.  Forfeitore,  A.  3.  Bar. 
Abr.  Estate  for  life,  C.  11.  572,  3.  Kemainder,  G.  v.  849, 850,  1].  ((/)  1  Roll.  388, 389.  2  Co. 
77  b.  Cr.  £1. 216.  1  Leon.  247.  1  Roll.  Rep.  402.  4  Leon.  15.  Cr.  Car.  399.  3  Balstr.  ^S, 
(e)Cr.  Car.  406.  Co.  Lit.  42  a,  45  a.  Br.  Joinder  in  Action,  1.  Br.  Lease,  2.  {/)  Br.  Discon- 
tinuance de  possess.  38.  (^)  2  And.  66.  Hob.  277.  Cr.  El.  253.  l  Leon.  262.  1  And.  45.  O. 
Ben.  32.  Co.  Lit.  301  b.  351  b.  1  Roll.  855.  1  Keb.  77.  N.  R.  222.  1  And.  286,  287.  (h) 
Br.  Entre  Congeable,  100.  Br.  Forfeiture  de  Terre,  63.  (i)  Raym.  142.  147.  Hob.  277.  2 
And.  66,  3  Keb.  581.  Cr.  Car.393.  [1  Sid.  83.  Com.  Dig.  Forfeirure,  A.  6.  and  see  the  re- 
ferences in  n.  (k)  infra]. 

(w)  Estates  for  life  are  still  considered   in  the  first  estate  in  remainder,  sec  Peek  v.  C/nm- 

some  respecto  as  strict  feuds,  being  forfeitable  fifl,Cro.  Eliz.  827.  1  Prest.  Abst.  354.  As  to  the 

for  many  of  the  causes  for  which  feuds  were  effect  of  a  conveyance  by  tenant  for  life  and  re- 

forroerly  forfeited.      Thus,    where  a  tenant  mainder-man  or  reversioner  in  fee,  see  infra, 

for  life  takes  upon  him  to  convey  a  greater  es-  76  b.  77  a.  and  the  books  cited  in  the  notes  ib. 

tate  tb^n  that  which  he  has,  either  by  a  feoff-  But  a  feoffment  by  tenant  for  life  to  a  person 

ment,  fine,  or  recovery,  whereby  the  remainder  having  a  remote  remainder,  after  a  mesne  es- 

or  reversion  is  divested  (l  Inst.  251.  ii.  206.),  it  tate  of  inheritance,  is  a  forfeiture,  Chudleigk't 

is  a  forfeiture  of  his  estate  for  life  ;  because  it  cam,  post,  1  Co.  140. ;  and  if  tenant  for  life  and 

is  a  renunciation  of  the  feudal  connexion  be-  such  remote  remainder-man  join  in  a  feoffinent, 

tween  him  and  his  lord,  and  the  person  in  re-  it  will  divest  the  mesne  estate  of  inheritance, 

mainder  or  reversion  may  enter  for  the  forfeit-  and  give  a  fee  simple,  depending  on  a  new  seU 

ore.   Ante  p.  37.  n.  (l2).    Oilb.    Ten.    38.  sin,  1  Prest.  Abst.  353.    So  a  feoffment  by  two 

Wright,  203.  1  Cru.  Dig.  2d  edit.  122.    And  persons  who  are  successive  tenants  for  life,  will 

the  feoffment  or  fine  of  tenant  for  life  will  divest  the  inheritance  for  the  entirety,  thoagh 

amonntto  a  forfeiture  of  hi»  life  estate,  although  one  of  them  be  seised  of  an  estate  of  inhent- 

he  has  a  remote  estate  of  inheritance  expectant  ance  in  remainder  expectant  on  a  mesne  estate 

on  a  mesne  estate  of  inheritance,  Pelham*ft  case,  in  tail ;  and  such  tortious  alienation  will  work 

ante  p.  33.  though  it  seems  doubtful  whether  a  a  forfeiture  of  both  their  estates  for  life,  infra, 

recovery,  in  such  case,  would  have  tlie  same  ef-  76  b.  Dyer,  229.  334.   1  Inst.  251.  302  b.  ii.207. 

.feet,  see  ante  p.  38.  n.  (p2).  and  the  books  there  520.  1  Prest.  Abst.  353.    (Ed.) 

cited.    But  the  alienation  of  tenant  for  life,  in  (x)  And  therefore  if  such  fine  is  afterwarda 

order  to  divest  the  fee,  must  be  made  to  a  stran-  reversed,  the  whole  estate  becomes  again  vested 

ger,  or  to  some  one  not  having  the  next  or  im-  in  the  wife,  post,  2  Co.  57  b.  77  b.  Dongl.  44.' 

mediate  estate  of  freehold  or  inheritance,  1  5  Cru.  Dig.  2d  edit.  202, 3.    As  to  the  deckira- 

Inst.  sect.  625, 626.  ii.  209.  (e).  iii.  143. ;  for,  if  tion  of  the  uses  of  a  fine  or  recovery  of  the  wifie'a 

it  be  made  to  the  next  remainder-man,  whether  estate,  see  post,  2  Co.  67  b.  and  the  note  ib. 

for  life  or  in  tail,  it  will  amouht  to  a  surrender,  1  Inst.  ii.  585.  (b).     As  to  the  warranty  in  a 

1  Inst.  42  a.  252  a.  335  a.  i.  623.  ii.  209.  iii.  142.  fine  by  husband  and  wife,    ante  p.  176.  n: 

144.;  and  when  the  tenant  for  life,  and  the  (Ed.) 

owner  of  the  first  estate  of  inheritance,  join  in  (v)  For  the  husband  has  power  over  the  real 
a  feoffment,  fine,  or  recovery,  this  is  a  rightful  estate  of  his  wife  during  the  marriage,  and  may 
conveyance,  and  operates  merely  to  pass  the  grant  an  interest  as  from  himself  daring  the  co- 
several  estates  of  the  respective  grantors  under  verture,  for  so  long  he  has  power  over  the  ea- 
the  former  title,  1  Inst.  302.  ii.  520.  Bro.  Abr.  tate,  Oilb.  Uses,  246'.  As  to  the  interest  ac- 
Discontinuance,  pi.  38.  And  this  doctrine  ex-  quired  by  the  husband  in  his  wife's  real  estate 
tends  to  husband  and  vTife,  when  the  wife  is  te-  by  the  marriage,  see  1  Inst.  iii.  305.  (l).  (Ed.) 
oant  for  life,  and  the  huflband  tenant  in  tail  of  (z)  But  a  lease  or  other  estate  granted  by 


7<Sa.— 76)3.  brsdon's  case.  IDS 

macb  as  each  gave  that  which  he  might  lawfully  give.     And  it  And  there  wa» 
was  said,  that  it  cannot  be  a  forfeiture;  for  the  law  (which  ab-  fo*|. the faw con- 
horreth  wrong)  will  construe  it,  first  to  be  the  grant  of  him  in  straed  it  first, 
the  remainder  in  tail,  and  afterwards  the  errant  of  the  tenant  for  ^  *^«  convey- 

i:r#i\  •  /i\^  '        1     ^  A.    **ncc  of  tenant 

life  (a  1 ),  as  m  many  cases  (^},  ut  res  magts  valeat  quam  pereat^  {„  ^\\^  ^^^  ^. 
the  law  will  make  construction;  and  therefore  in  the  case  of  a  terwardsofthe 
*fine,  if  tenant  in  tail  and  one  A.  levy  a  fine  to  a  stranger,  who  ^c"*"'  forhfe. 
grants  and  renders  (b  1)  to  -4.  for  years  rendering  rent,  and  by  ^- and  B.lcvy 
the  same  fine  grants  the  reviersion  to  tenant  in  tail  and  his  heirs;  8tranfer,%bo 
this  is  good,  and  although  it  is  all  by  one  and  the  same  fine  at  renders  to  A. 
one  instant,  yet,  in  judgment  of  law,  the  lease  precedes,  the  grant  ^^^  y^"»  ''*• 
of  the   reversion,  as  it  is  holden  in  (a)  S6  Hen.  8.  Br.  fines  thrreverehm' 
118.     And  so  it  was  adjudged  on  demurrer  between  (b)  White  to  B,  in  fee; 
and  White,  M.  41  and  42  Eliz.  in  CanC  Banco,  Rot.  866.     So  jlj^i^^nt  if 
in  the  case  at  the  bar,  the  grant  of  the  tenant  in  tail  shall  pre-  law,  precedes 
cede,  in  the  judgment  of  the  law,  the  grant  of  the  tenant  for  life,  the  grant  of 
although  it  is  afi  by  one  and  the  same  fine.     And  note  the  dif-  r*'#1^g'u°n' 
ference  between  this  case  and  the  case  in  (c)  41  Edw.  3.  21  a.  ^  feoffment 
and  {d)  41  Ass.  2.  (c  1)  for  there,  inasmuch  as  the  wife  survived,  by  tenant  for 
it  is  upon  the  matter  a  feofiment  made  to  her,  for  she  is  in  by  ^^^  ^^  ^^ 
her  feoflbr,  and  the  second  remainder  in  tail  was  devested  there-  n^xt^estateof 
by;  and  there  he  in  the  first  remainder  with  his  wife  (betwixt  inheritance 
whom  there  Bieno  (e)  moieties  (d  1 ),)  accepted  a  feofiment  of  the  *°^  •*"  ''.'^*> 

her  hasbuid,  passes  a  fee-simple,  and  is  a  forfeiture,  {k)  8  Co.  95  b.  3  Keb  ?88.  3  Jones,  69. 
b  Co.55  b.  1  Mod.  Rep.  109.  [1  Sid.  83.  4  Cru.  Dif^.  314.  5  Cru.  Dig.  260.  1  Prest.  Conv.  108. 
son.  5  Prest.  Codt. 54,  35.  1  Prest.  Abst.  354.  Vin.  Abr.  Charge,  A.  pi.  16.  Estate,  I  b.  pi.  9. 
Pkactions,  B.  pL  7.  Grants,  O  a.  S.  pi.  20.  Com.  Dig.  Forfeiture*  A.  3.  Bac.  Abr.  Estate  for 
Kfe,  C  11.573.  Remainder,  O.  v.  850, 1].  [Watk.  Desc.  50].  (a)  Raym.  142.  Post,  174  b.  (fr) 
OwM,  126.  Or.  El.  727.  792.  2  And.  131.  Post,  174  b.  3  Keb.  321.  [Vin.  Abr.  Fine,  A  b. 
lL4].  (c)  Fits.  Entre  Congeable,  34.  Br.  Entre  Congeable,  8.  Post,  140  a.  Hob.  277.  1 
Kofi.  857.  Owen,  130.  [Vin.  Abr.  Estate,  1  b.  pi.  7].  (d)  Br.  Collusion,  31.  Br.  Entre  Conge-* 
aUc,  ti.  Br.  Forfeiture  de  Terre,  84.  Br.  Surrender,  86.  1  Roll.  857.  Co.  Lit.  335  a.  [Bac. 
Abr.  Estate  for  life,  C.  ii.  572.  Remainder,  O.  v.  85 1].  (f )  3  Co.  5  a,  b,  6  a,  14  a,  b,  25  a,  39  b. 
1  Co.  102  b.  6  Co.  68  a.  8  Co.  71  b,72  a.  Lit.  Sect.  291.  [Bro.  Discont.  pi.  2.  Entr.  Cong. 
a.  ai.    1  lost.  251.    1  Prest.  Abst.  352.    2  Prest.  Abst  321.    Com.  Dig.  Forfeiture,  A 1]. 

the  kwhtiid  alone,  or  by  the  husband  and  wife,  into  disuse,  see  2  Bl.  Com.  353.  5  Cm.  Dig. 
If  voidable  only  (l  Inst  306  b.  ii.  547.),  may  107—109.  1  Prest  Conv.  210—212.  1  Inst  ii. 
ke  tmHrmtd  by  the  wife  during  the  coverture,    612.  (b).    (Ed.) 

feS'  iU^I^'^*  ^l^""'  '?"*  ^'^Jfi*'"**'!'!?'  (c  1)  The  case  41  Ass.  2.  was  thus ;  A.  being 

]S^5^\^A  •  7  'Sry».*^*'°'!?''"^^#v*'y  tenant  for  life,  remainder  to  B,  in  taU,  remain- 

2!I?*J?^iJ*  -r?  u^^*'^  *:"***.""^'  ^'5^^'  der  to  C.  in  foe.    A.  made  a  feoffment  to  B. 

f^^i  "15*  "^'^^ D^  *',^^^^'"Ji « 1-    t?''-?  and  bis  wife  and  their  heirs ;  B.  died  without 

(A  I)  !•  Bwimer  t.  Pawleit,  Lord  Hale  objects  •          ^^^  ^  ^3,  held  that  C.  might  enter,  for 

2^  "J?!?* '^.?.^''^5  T*"^  *^5*' *?"®  ■'^;  this  could  be  no  surrender,  because  the  wife, 

*-%becaM«  It  IS  Mid  the  remainder  in  tad  ^^o  had  no  interest  in  the  land,  was  party  ii 

first;  and  be  observes,  that  ifit  did,  the  ^be  feoffment,  and  she  must  cliim  un^er  the 

B^  iJ  SS..**  ^  "tender,  1  Ventr.  160.  feoffment,  which  being  made  to  a  stranger,  must 

^thblordship  »eems  to  have  overlooked  the  necessarily  divest  the  remainder,  and  tiierefore 

fS!^  ^*1i!?  ^^  f*^'  r^H"^  *•*  ?  V^  ^'''  "tote  ^"  forfeited,  t  Inst  42  a.  (l).  i. 

2rS!lSJ5i'  ^  f^lu'  ^^  ^^  *'?^  !u'  6«3.  (8).  Roll.  Abr.  855.  Bac.  Abr.  Estate  for 
Mi  mm  camtmaMact  in  those  cases  m  which  the    y^^  q  '  /^i^  \ 

tmaSmd/a  amy  pass  as  a  remainder,  and  the  es-         >    *    V     v 

tMa  lor  life  passes  as  a  continuing  estate;  see        (d  i)  And  for  this  reason,  in  the  case  of  a  con- 

ptft»77a.p.l95.  where  a  difference  is  made  be-  veyance  to  husband  and  wife  after  marria^i^e, 

tmmm  a  feaffinent  from  tenant  for  life  and  the  they  take  an  estate  by  entireties  and  not  a  ioint 

avBCi  af  theoest  estate  of  inheritance  by  deed,  estate.  1  Inst  lis  a.  187  b.  i.  130. 755,6.  wing. 

Mi  a  letfineat  by  them  without  deed.    And  Max.  211.   As  to  this  species  of  tenancy,  which 

Mt  &(m  1).  ib.  Old  the  aothorities  there  cited,  may  exist  in  estates  in  fee,  in  tail,  for  life,  or 

3  PRaL  Gmv.  49t»  3.    (Ed.)  for  years,  or  other  chattels  real,  see  ante  p.  76. 

(B  i>  At  to  the  natore  and  ose  of  the  fine  snr  d.  (b  1).  Post,  GreneUy*9  case,  8  Co.  71  b.  jBeau- 

M  gnoit  aad  raader,  mhlch  has  now  fallen  morU*»  eosf,  9  Co.  138.  and  the  notes  ib.    (Ed.) 


tenant  for  life ;  but  here  in  the  case  at  the  bar,  h^  in  the  first 
remainder  doth  join  with  the  tenant  for  life  in  making  an  estate^ 
and  this  joining  doth  alter  the  nature  of  the  act,  for  by  this  join- 
ing the  estate  given  passeth  from  botb^  so  that  each  giveth  hi^ 
estate;  but  in  the  case  in  {/)^l  Edw.  S.  21.  all  the  estate  doth 
pass  from  the  tenant  for  life,  and  that  was  a  fee-simple  (e  1 ),  which 
of  necessity  ought  to  be  a  forfeiture  to  all  the  remainders;  for 
there  cannot  be  a  forfeiture  but  must  give  cause  of  entry  to  each 
A  feoffment  by  in  remainder  for  his  time.     But  the  case  in  Mich*  16  apd  17 
twosacoessWe   Eiig,  jjy,  359  ^  (g)  was  agreed  for  good  law,  for  there  both 
d^v'^^ta  ttiein!'  the  feoffors  had  but  an  estate  for  life,  and  therefore  their  fisoff- 
Iferitance,  and   ment  did  divest  the  remainder  in  tail,  and  so  a  forfeiture  (f  1) ; 
*  f  ^thtLftS-*    ^^^  ^^^^  ^^  tenant  for  life,  and  he  in  the  remainder  in  tail  join 
esutes.  in  ^^^  fin^f  &<^*    ^°^  1^  ^^s  ^^^^9  ^^  ^^  adjudged  in  the  King^s 

Effect  of  a  Bench  in  case  of  one  (A)  English,  that  if  there  be  tenant  for 
fine  by  to-  life,  the  remainder  in  fee  to  an  in&nt,  and  they  both  levy  a  fine» 
imd\m  In^nt  ®"^  afterwards  the  fine  is  reversed  as  to  the  in&nt,  yet  the  conu- 
revereioher,  see  shall  have  the  land  for  the  life  of  the  tenant  for  life^  for  each 
•^«^di  re-  gave  that  which  he  might  lawfully  give  (g  1 ).  But  it  was  said,  if 
noi]h«geof^e  "^®*'®  ^  tenant  for  life,  the  remainder  to  the  (>)  Queen  for  IMi^ 
intot  the  remainder  to  another  in  fee ;  if  the  first  tenant  for  life  ma^ 

a  feofiroent,  the  same  is  a  forfeiture,  and  yet  notliing  pa^s^  but 
t^vM^f^M^  his  own  estate;  but  inasmuch  as  he  made  a  livery  in  fe^  it  is  a 
tiie  remainder  forfeiture,  although  none  of  the  remainders  are  divested  (h  1). 
to  the  King,  u  See  30  Ass.  pi.  47*  {k)  if  tenant  for  life  enfep0eth  him  in  the  re- 
Jj]^^lj*  ^^^  mainder  for  life,  with  warranty  (i  1),  it  shall  enure  by  way  of 
not  devest  the  surrender,  and  is  no  forfeiture  6l  1),  ^[uod  nqta.  And  it  seem^ 
renMindert.  by  them,  if  tenant  tor  life,  ana  he  in  the  first  remainder  iii  tail 
umant^for  ^    make  a(/)feofimentbydeed,thatitisnotadiscontinuance(Ll},nor 

to  bim  in  remainder  for  life,  is  a  surrender.  (/)  Supra,  {g)  Ante  76  a.  [Dy.  539  A.  pL  44^ 
and  see  the  books  cited  in  n.  (c  1).  ante  p.  193.]  Iwdr.  409.  Yin.  Abr.  Estate,  I  b.  pL  ft 
1  Prest.  Abst.  353.  t  Prest.  Abst.  321.  Watk.  Conv.  ed.  Prest.  167.  Bac.  Abr.  Eatate  fot 
life,  C.  II.  573.  Remainder,  O.  v.  851.  {h)  Hob.  277,  f78.  Cr.  El.  115.  124.  2  Leon.  lOS. 
Mo.  565.  1  Leon.  115.  1  Roll.  Rep.  11.  2  Roll.  Rep.  473.  1  Vent.  160.  «  Jones,  I8f.  » 
Siderf.  94.  [Sbep.  Toncb.  35.  3  Prest.  Conv.  423,  424,  425.  Com.  Dig.  Forfeiture,  A.  3. 
Bac.  Abr.  Estate  for  life,  C.  11. 573.  But  see  n.  (z)  infra,  and  tlie,  books  there  cited].  (0 
Jenk.  Cent.  267.  Co.  Lit.  251  b.  [Popb.  30.  Com.  Dig.  Forfeitiirey  A.  1.  Bac.  A^.  Rt* 
mainder,  O.  v.  849].  {k)  Co.  Lit.  42  a.  252  a.  2  Roll.  496.  [1  Ld.  Raym.  402.  Bacy  Abr. 
EsUte  for  life,  C.  11.  572.  Watk.  Conv.  ed.  Prest.  167].  (iVStyl  193.  1  lust.  327.  l{ob* 
278.  [Ace.  Plowd.  140.  2  Cro.  Elix.  828.  Co.  Lit.  383.  1  Rol.  Abr.  632^  B.  Bpll.  N.  K 
100.  2  Prest.  Conv.  310,  iii.  32, 33. 4f .  419, 420.  42?.  433.  Watk.  Conv.  ed.  Prejit.  ^.  Bac. 
Abr.  Estate  for  life^  C.  ii.  572, 3.    Remainder,  O.  v.  851]. 

(B  1)  See  ante  p.  172.  n.  (c  l).  the  King%  disherison,   1  Inst  251  b.  !L  29r. 

(pl)Antep.l93.  n.(ci>  Soif  he  in  the  first  Com»  Dig.  Forfeiture,  A.  1.    But  a  ftie  levied 

remainder  for  life  levies  a  fine,  this  is  a  fbrfeiture,  by  an  equitable  tenant  for  life,  the  legiU  estate 

and  yet  it  operates  no  displacing.    Per  Hale,  being  in  trustees,  is  no  forfeiture,  I^nfy  9hk^ 

Ch.  J.  who  said  it  had  been  so  adjiklged,  Hardr.  sfoii^  v.  iSSstafiffttir^,  2  P.  Wmi.  147.   Pree.  CL 

402.  cites  GuUani>t  cme.    (Eo.)  591.  LeihelUUer  v.  TVocy,  3  Atk.  728.  I'Prett. 

(01)  See  ace.  2  Leon.  108.  l  Roll.  Rep.  11.  3  Conv.  202.    (Ed.) 

Lev.  36.  Shep.  Touch.  35.  Bac.  Abr.  Estate  for  (i  1)  The  effect  of  warranty  by  lenaat  for 

life,  C.  Com.  Dig.  Forfeiture,  A.  3.    But  in  a  life  is  now  taken  away,  by  stat.  4  and  5  AnH. 

modem  ease  it  was  adjudged,  that  Aough  a  fine  c.  16.    (Ed.) 

might  be  reversed  as  to  part  of  the  lands,  and  (*  O  8^^  snte  p.  192.  n.  (w). 

remain  good  as  to  the  residue ;  yet  it  could  not  (l  1)  In  Bid.  83.  pi.  10.  Trin.  14  Car.  2.  B. 

be  reversed  intitio  as  to  one  person,  and  remain  R.  cites  Baker  v.  BaMnr  (Mr^}^  thts  fjMi 

effectual  mi  against  another,  Zouek  v.  ThomfMif  was  denied,  and  it  wal  held  by  Brtinpitioiiy  €b. 

1  Lff.HaSn(n.  179     (Et>.).  J.  and  the  other  Justices*  to  bie  a  dlscontlliaance, 

(Hi)  AaW  the  i'eadbn  iji{  in  reapect  of  the  so-  because  a  ft^ofiment  is  of  another  tiatare  than  li 

■Hiiytf  M'fMfiniHitMQTaiy.  ttadlartil  flMf^ 


76  b. — 77  a»  brsdom's  cas£«  igj 

• 

a  diTesting  of  the  *  second  remainder,  for  each  giveth  that  which  Distinction  be- 
he  may  lawfully  give  (f ) ;  and  although  he  in  the  first  remainder  ^enTb*y^de^ 
dieth  without  issue,  {a)  the  feo£Pee  shall  enjoy  it  during  the  life  of  from  tcnantfor 
the  tenant  for  life,  and  no  forfeiture  in  the  case  for  the  causes  Jj^e,  andthe 
before. said.     (6)  But  if  a  feoffment  be  made  by  parol,  then  it  Is  er"4an"i^"ari, 
the  surrender  of  the  tenant  for  life,  and  the  feoffment  of  hhn  in  and  a  feoff- 
the  remainder,  ut  res  magis  valeat  quam  pereat  (m  1).     Vide  27  '"??^  ^^i**®? 
Asa.  pi.  46w     Plow.  Com.  541  a.     14  Hen.  7.  4  a.     And  afler-  '^*''**"*  ^*'''^- 
wmrds  judgment  was  given  that  the  avowant  should  have  a  re-  [  ^  77  a.  ] 
tarn,  and  that  it  was  not  any  forfeiture,  but  that  the  rent  did 
remain  after  the  death  of  the  first  tenant  in  tail  without  issue  ( 1 ).  Ct)  ^f  *  p 

-(1)  Wltere  a  forfeiture  may  be  of  an  estate,  &c.  though  no  tort  done,  see  9  q^^  357  405^ 

Ca.  106,  lOr.  .  tt  H.  6.  5.  Q.  Cr.  El,  3«J.  ryin.  Abr.  Es- 

A  fine  levied  by  tenant  in  tail  in  possession  wiU  divest  the  reversion  in  fee,  as  i^^^  Q  b.  pi.  6. 

wall  aa  discootinoe  the  remainder  in  tail,  so  as  to  pnt  the  reversioner  or  remainder-  y\^^  f|  ^  %'^\, 

iMUito  hia  fbfmedoB.    SBurr.  711-^715.    [See  infra  n.  (li).  and  the  books  5,  But  see  ac^*. 

••*•  «**«>•  ante  u.  ( Al).  p! 

19SL  nd  infra,  o.  (l  1).  and  the  books  there  cited],  (a)  Hob.  278.  1  Lev.  37.  1  Salk.  3S8. 
CSvfb.  461.  4  Mod.  1.  3  Prest.  Conv.  410.  416,  417,  418.  4^.  433.  435.  439.  441.  508.  539. 
Vii.  Alir.  Cbarxe,  Oaf.  pi.  80.  {h)  6  Co.  15  a.  Cro.  Eliz.  56.  Co.  Lit.  309.  [1  Inst  42  a,  (5). 
idf4.  (lf>  M>wd.  140.  2  Prest  Cbnv.  310,  iii.  32,  33.  420.  422.  433.  Watk.  Conv.  edit 
Frait.  96.  Bac.  Abr.  Estate  for  life,  C,  u.  572,  3.  Remainder,  G.  v.  851.  See  the  books 
died  ia  n.  (m  1),  iafra]. 


tte  hi  the  text  is  considered  settled  law,  see  (G)ib.  The  same  distinction  between  a  feoffment 

aee.  Pkhird.  140.    Bac.  Abr.  Estate  for  life,  by  deed  from  tenant  ibr  life,  and  the  remainder- 

C  iL  575.  3  Prest  Conv.  410.    So  if  lessee  for  man  in  fee  or  reversioner,  and  a  feoffment  by 

fife,  aad  the  owner  of  the  remainder  or  rever-  them  without  deed,  is  taken  in  TrtferVi  cate 

witm  hi  fee,  malR  a  feoffment  by  deed,  each  post,  6  Co.  15  a.  and  tee  ace.  1  Inst  42  a.  (5). 

givca  Hut  which  he  lawihlly  may ;  aamely,  les-  L  684.  (12).  Plowd.  140.  Bull.  N.  P.  100.  Bac. 
fer  life,  hia  estate  by  livery,  and  the  fee-  ^  Abr.  Estate  for  life,  C.  2  Prest.  Conv.  310.  9 
'  t  pMaea  from  him  in  remainder  or  rever-"  Prest.  Conv.  32,  33.  42.  419, 420.  433.  Ante  p. 

IWpsrfa  Mir,  post,  6  Co.  14.  SUpheng  v.  193  n.  (a  1).   But  now  by  the  statute  of  iVauds 

BnkU$\tt  I  l^v-  M*  Raym.  36.  Bac.  Abr.  Et-  and  perjuries  29  Car.  8.  c.  3.   it  is  enacted, 

fer  Kife,  C.  ii«  57S.    As  to  the  difference  **  that  no  leases,  estates,  or  interests,  either  of 

tiio  feoflbttat  is  by  parol,  see  o.  (m  l).  freehold,  or  terms  of  years,  or  any  uncertain  in- 
terest, not  being  copyhol d  or  customary  interest^ 

mifc  ffcapeet  to  cRscontinnance,  it  is  a  rule  of,in,  to,  or  out  of  an^  messuages,  manors,  lands, 

.jM  ■aaa  cao  make  a  discontinuance,  but  he  tenements,  or  hereditaments,  shall  be  assigned, 

who  ii  aeiaed  of  an  estate-tail  in  possession,  l  granted,  or  surrendered,  unless  it  be  by  deed 

ML  Abr.  63it.   Beck  v.  Cfmmeu,  Cro.  Elis.  or  note  in  writing  signed  by  the  party  so  as- 

9i.  Mk9i  V.  Burt0m^  1  Salk.  590.  Driver  v.  signing,  granting,  or  surrendering  the  same,  or 

Jfeavy,  1  H.  BL  269.  BolL  N.P.  100.  1  Prest  their  agents  thereunto  lawfully  authorised  by 

AhaC  303.  567.  ii.  306.  318.  iii.  25.     1  Inst  writing,  or  by  act  and  operation  of  law."    And, 

ii.  lit.  (c  1).  148.  (w  1).    But  a  feoffment  **  that  all  leases,  estates,  interests  of  fk-eeliold, 

in  tail  to  a  stranger  operates  as  a  or  terms  of  years,  or  any  uncertain  interest,  of, 

y    notwithstanding-  the  concnr*  in,  to,  or  out  of  an^  messuages,  manors,  &c. 

of  tkit  remainder-man  or  reversioner :  made  or  created  by  Itvery  of  seisin  oulv,  or  by 

in  Baker  v.  iUeluMg,  it  waa  determined,  parol,  and  not  put  in  writing,  and  signet!  by  the 

i  loMO  for  life  (not  warranted  by  stat  32  parties  so  making  and  creating  the  same,  or 

ft.  e.  fSb),  made  by  a  tenant  in  tail  and  the  their  agents  thereunto  lawfully  anthorised  by 

itaer  in  lee,  is  a  discontinuance,  not  only  writing,  shall  have  the  force  and  effiect  of  leases 

«f  thaettatMnil,  but  of  the  reversion  also,  no^  or  estates  at  will  only,  and  shall  not,  either  in 

vllkalMidiag  tbe  tenant  in  tail  dies  without  law  or  equity,  be  deemed  or  taken  to  have  any 

Imk,  provMed  the  lessee  survive,  Cro.  Car.  other  or  greater  force  or  effect;  any  consider- 

3iT.  405.  Ball.  N«  P.  100.    (Ed.)  ation  for  making  any  such  parol  leases  or  es- 

(k  1)  For  in  sneh  case  it  cannot  enure  other-  tates,  or  any  former  law  or  usage  to  the  con* 

^»is>;beeMse,  unlaaa  the  remainder  comes  into  trary  notwithstanding."     On  the  construction 

MaiBiaii  bw  the  aoceaaion  of  the  estate  fer  of  this  statute,  as  respects  surrenders,  see  Jfo> 

fi^  It  WMld  not  pasaat  all;  fer  a  remainder,  getmieyf,  Maeeulicmgk,  Gilb.  Eq.  Kep.  236.'  Rm 

i»tirfc,  rmtt  pasa  by  parol  without  deed ;  and  d.  Earl  qf  Berkeley  v.  Arehbuhop  qf  Fdrle,  6 

feitifert  to  make  tbm  remainder-man  in  tail'a  Bast.  86.    Farmer  v.  Rogers^  2  Wils.  27.   SmUk 


JM^g  of  any  eAet,  it  most  be  taken  to  be    ▼.  MapUhaek,  1  T.  R.  441.  1  Inst  jkf  55J1^,  2.  (a). 
^  swraader  of  ' 


the  tanant  for  life,  and  the    Vin.  Ab.  Surrender,  L.  pi.  10.  4  Cm.  Dig.  lOT. 
it  ofhim  in  the  remainder.  Bac.  A6r.  Be-    ^  Prest  Conv.  33.    (Ed.) 
VO.T,aM,  1  lost.  50Sb.ii.5ffO.  and  n. 
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CORBET'S  CASE. 

Fleas  before  Edmund  Anderson  and  his  Companions,  of  Hilary 

Term,  Anno  41  Eliz.  Rot  1049. 

Browkkr,  

1599-1600.  Rowland  Corbet,  late  of  Stokefaston,  in  the  county  aforesaid, 

v«i»-v<^/       Esq.  was  attached  to  answer  to  Arthur  Corbet,  Gentleman,  of  a  plea ; 

Corbet.       wherefore  *with  force  and  arms  he  broke  the  close  of  the  said  Arthur 

^  ^*  at  Stokefaston  aforesaid,  and  his  grass  there  growing  to  the  value  of 

oRBCT.       iQ^^^  ^j^  jj^g^g  ^^^  ^p^  ^^g^j  j^^j^  ^^^  consume,  and  other  injuries  and 

[Ft.  I.— 77  b.]  harms  then  and  there  did  to  him  the  said  Arthur,  to  the  great  damage 
Leicester,  n.  of  the  said  Arthur,  and  against  the  peace  of  the  lady  the  now  Queen, 
Deckratioii  &c.  (a).  And  whereupon  the  said  Arthur,  by  Lawrence  Lyster,  his 
IB  trespatfl.       attorney,  complaineth,  that  the  said  Rowland,  the  20th  day  of  June, 

in  the  wrtieth  year  of  the  reign  of  the  lady  the  now  Queen,  with  force 
and  arms,  &c.  broke  the  close  (b)  of  him  the  said  Arthur  at  Stoke- 
faston, and  his  grass  then  there  growing,  to  the  value.  Sec.  with  cer- 
tain cattle,  that  is  to  say,  with  horses,  cows,  hogs,  and  sheep,  did  eat 
up,  tread  down,  and  consume,  and  other  harms,  &c,  to  the  great 
damage,  &c.  and  against  the  peace,  &c.  Whereupon  he  saith,  that  he 
is  the  worse,  and  hath  damage,  &c.  to  the  value  of  20/.,  and  thereof 
he  bringeth  suit,  &c.  And  the  aforesaid  Rowland,  by  William  Ever- 
ing,  his  attorney,  cometh  and  defendeth  the  force  and  injury  when, 

~—     — '        -    —-....-         — - 

(a)  This  is  the  asaal  mode  of  declaring  in  sertion  of  the  words  alia  enormia,  under  which 

trespass  in  the  Common  Pleas,  3  Lill.  Entr.  436.  allegation  some  matters  may  be  given  in  e? i- 

SRiclLC.P.418.430,1.4S0.  432.  SCtiitPIead.  dence  in  aggravation  of  damages,  though  not 

18.  40S  ;  bnt  at  the  present  time  the  declaration  particularly  specified  in  the  declaration,  BolL 

would  probably  be  deemed  sufficient,  though  it  N.  P.  89.    Holt,  Rep.  699, 700.   1  Stark.  C  P. 

merely  state,  that  the  defendant  was  attached  98 :  thus,  in  trespass  for  entering  the  plaintiff's 

to  answer  the  plaintiff  in  a  plea  of  trespass,  house,  the  debauching  of  his  daughter,  or  the 

without  setting  forth  the  supposed  writ,  which  beating  of  his  wife,  child,  or  servants,  may  be 

concise  mode  seems  preferable  to  the  form  usn-  given  in  evidence  in  aggravation  of  damages,  or 

ally  adopted.  See  l  Saund.  318.  (3).    3  Chit,  this  matter  may  be  stated  specially,  Id.  ibid ; 

Plead.  18.409.  Sed  vid.  2  Marsh,  101.  but  the  plaintiff  cannot,  under  the  general  alle- 

In  declaring  in  trespass,  the  material  points  gation,  alia  enormia,  give  in  evidence  the  loss  of 

to  be  attended  to,  are  ist.  The  venue,  or  place,  service  of  his  child  or  servant,  or  any  other  mat- 

which  is  tramitory  in  trespass  to  persons  or  ter  which  would  of  itself  bear  an  action,  bnt  the 

personal  property,   unless    in  actions  against  •  same  mu6t  be  stated  specially ;  and  therefore 

justices  or  the  peace,  constables,  &c.  See  stats,  in  trespass  quare  clausum  /regit  the    plaintiff 

21  Jac.  1.  c.  12.  s.  5.  23  Geo.  3.  c.  70.  s.  34.   24  would  not,  under  the  above  general  allegation, 

Geo.  3.  s.  2.  c.  47.  s.  35.  and    see  28  Geo.  3.  c.  be  pertnitted  to  give  evidence  of  the  defend- 

37.  s.  23. 13  Geo.  3.  c.  78.  s.  81.  13  Geo.  3.  c.  84.  ant's  taking  away  a  horse,  &c.  Bull.  N.  P.  89. 

s.  a*).   13.  Geo.  3.  c.  51.  42  Geo.  3.  c.  90.  s.  178.  and  see  1  Sid.  225.    6  Mod.  127.  2  Salk.  642.  1 

1  Chit.  Plead.  276— !^78.   1  Inst.  iii.  263.  (c).  Stra.  61.  3  Burr.  1878.  1  Chit.  Plead.  389, 390. 

412.  (Fl);  and  local  in  trespass  to  real  property,  6thly,  The  insertion  of  the  words  contra  paeenn^ 

in  which  case,  if  there  have  been  any  removal  Com.  Dig.  Pleader.  3  M.  8  ;  but  the  omission 

of  a  personal  chattel,  a  count  de  bonis  agportatis  is  aided  unless  the  defendant  demur  specially, 

if  usually  added,  in  order  to  avoid  the  danger  Ante  p.  83.  n.  (y  l).  And  7thly,  The  concloston 

of  misdescription  of  the  local  situation  in  the  ad  damna,  which  may  be  any  sum  sufficient  to 

first  count,  1 T.  R.  479.  2  Chit.  Plead.  400.  (b).  cover  the  amount  of  the  damages  rtally  am- 

2dly.  The  statement  of  the  Hjn«  when  the  tres.  tained.    2  Chit  Plead.  401.  404.    It  is  now 

pass  was  committed,  as  to  which,  see  ante  p.  usnal    in  declaring  in    trespass,  to    describe 

40.  n.  (d).  Bull.  N.  p.  86.  1  Saund.  24.  (1).    2  the  place   certain!^  by  name   or  alrattals,  1 

Saund.  5.  (3).  Com.  Dig.  Pleader,  C.  19.  3  M.  Saund.  299  c.  and  see  Thorougkgoo^i  ea§e^  poft, 

10.   2  Chit  Plead.  400.  (d).  3dly.  The  insertiofi  2  Co.  6  a.  and  the  note  there ;  but  tluragfa  the 

«f  the  words  vi  et  armis,  see  ante  p.  42.  n.  (o).  plaintiff  in  modem  practice  it  allowed  to  de- 

Com.  Dig.  Plead.  3.  M.  7.    2  Saund.  81.  (1).   2  clare   specially   on  a  general  writ,  yet  if  ha 

Chit.  Plead.  401.  (<)•  4thly.  That  the  matter  in-  chooses  to  adihere  to  the  andent  mode  of  de- 

jured  was  the  property  of  the  plaintiff,  and  its  claring  generally,  he  may,  Martvn  t.  KetttrUm^ 

vahie,  see  Com.  Dig.  Pleader,  3  M.  9.  1  Chit.  2.B1.  Rep.  1087.    (Ed.) 
Plead.  167— 170. 177— 180.  367-^9.     2Se]w.       (b)  See  the  last  note,   and  TlbrMyAgeod^ 

N.  P.  1235.  Post.  7  Co.  17  b.   5thly.  The  ia-  mu  post,  2  Co  6  a.  and  the  noU  tlMrc.    (£».) 


77  b.— 78  a.  plxadings  in  corbet*s  case.  1S7 

^bc  and  as  to  the  force  and  arms  saith,  that  he  is  in  nothing  thereof 
S^^  (c) ;  and  as  to  the  rest  of  the  trespass  aforesaid  supposed  to  be 
donei  the  said  Rowland  saith,  that  the  aforesaid  Arthur,  his  action 
thereof  against  him  ought  not  to  have ;  because  he  saith,  that  the  close  Plea— not 
aforesaid,  as  also  the  place  in  which  it  is  supposed  the  trespass  afore-  S"^^  ^^  to 
said  to  be  done,  are  and  at  the  time  aforesaid,  in  which  it  is  supposed  tcTilie^esidne 
the  same  trespass  to  be  done,  were  20  acres  of  pasture,  with  their  ap-  Uie  place  is  *io 
portenances,  in  Stokefaston  aforesaid,  called  New-close  (d),  and  that  acres,  called 
before  the  time,  when,  &c.  one  Christopher  Corbet,  Esq.  father  of  the  New-dosejaud 
aforesaid  Rowland  and  Arthur,  was  seised  of  the  manor  of  Stoke-  cwbeUeUed 
fitttoo,  with  the  appurtenances,  in  the  county  aforesaid,  whereof  the  of  themauorof 
aforesaid  20  acres  of  pasture,  with  the  appurtenances,  in  which,  &c.  S.  whereof  the 
arcy  and  at  the  *  aforesaid  time,  when,  &c.  as  also  from  time  whereof  ^^^  in  quo 
the  memory  of  man  is  not  to  the  contrary,  were  parcel,  in  his  demesne  ^^'  parcel, 
ss  of  fee ;  and  so  thereof  being  seised,  the  said  Christopher,  before  [  ''^  78  a.  ] 
the  time,  when,  &c.  that  is  to  say,  the  12th  day  of  April,  in  the  SOth  by  deed  in- 
year  of  the  reign  of  the  said  lady  the  now  Queen,  at  Stokefaston  dented  i2th 
aforesaid,  by  a  certain  indenture  (e)   made  between  him   the  said  ^venant  d^' 
Christopher,  by  the  name  of  Christopher  Corbet,  of  Stokefaston,  in  the  witli  R.  S. 
county  of  Leicester,  Esq.  of  the  one  part,  and  Richard  Slade,  Henry  and  ofhers*, 
Allin,  Thomas  Hunt,  and  George  Noon,  Gent,  by  the  names  of,  &c.  t^iat  he  and  his 
of  the  other  part,  one  part  of  which,  sealed  with  the  seal  of  the  said  1»«1"  ^<>old 
Christopher,  the  said  Rowland  brings  here  into  court  (f),  whose  date  thesai'd  numor 
is- the  same  day  and  year :  It  is  witnessed,  that  the  aforesaid  Christo-  of  S., 
pher  Corbet,  for  and  in  consideration  of  the  fatherly  love  (o),  zeal,  and 
■ftction,  which  he  the  said  Christoplier  Corbet  bore  to  the  aforesaid 
Rowland  Corbet,  eldest  son  of  the  said  Christopher,  and  for  his  pre- 
ferment and  advancement,  and  for  the  promotion,  preferment  and 
establishment,  of  the  living  of  the  said  Rowland,  and  the  heirs  of  his 
body  kwfully  issuing ;  and  for  and  in  consideration  of  the  fatherly  love, 
seal,  and  affection,  which  the  said  Christopher  bore  to  the  said  Arthur 
Corbet  his  other  son,  and  for  his  preferment  and  advancement  of  liv- 
ing ;  and  also  for  and  in  consideration  of  the  great  love,  and  affection, 
sod  favour,  which  he  the  said  Christopher  bore  to  Francis  Corbet, 
MQ  of  Humphry  Corbet,  late  of  Ratley,  in  the  county  of  Warwick, 
Gent,  deceased,  his  near  cousin  and  kinsman,  and  for  bis  preferment 
sod  advancement,  and  also  for  the  establishment,  preservation,  and 
ccmtinnance  of  all  and  singular  the  manors,  lands,  tenements,  posses- 
liaBsaiid  hereditaments  whatsoever,  of  him  the  said  Christopher,  within 
tke  kingdom  of  England,  then  afler  in  the  same  indenture  mentioned 
or  contained,  in  tlie  name  and  blood  of  the  aforesaid  Christopher,  and 


(c)  As  to  pleading  the  general  issne  in  tres-  inrolment,  it  is  absolutely  necessary  that  the 

ta  part,  with  a  special  plea  to  the  re-  consideration  be  either  anection  to  a  near  rela- 

',  aate  p.42.  n.(G);  antf  when  the  plea  tive,  or  marriage,  iSAomn^/on  v.  &Yra.'^oii,Plowd. 

•koild  be  special,  see  1  Chit.  Plead.  493—497.  300.    Bould  v.  WUston,  2  Roll.  Abr.  786  ;  but 

(Eo.)  if  the  consideration  appear,  it  will  be  sufficient, 

(a)  See  pott,  i  Co.  6  a.  and  the  note  there,  though  it  be  not  particularly  expressed ;  as  if  a 

(Eo.)  man  covenant  to  stand  seised  to  the  use  of  his 

(t;  As  to  pleading  a  covenant  to  stand  seised  wife,  son,  or  cousin,  without  saving,  in  conside- 

to  iKi,  see  ante  p.  79»  80.  and  the  notes  ib.  2  ration  of  the  natural  love  which  he  bears  to- 

^■*ad.  97  b.    Lntw.  1S07.  Carth.  30r.    3  Lev.  wards  them,  yet  the  covenant  will  raise  the  use. 

^0*  i  Out  Plead.  258  ;  as  to  this  species  of  See  BedeWt  case,  post,  7  Co.  40.  2  Wils.  22.   2 

^■■veyaiioe  in  general,  Mildmay*9  caae^  post,  2  Roll.  Abr.  784.  See  further  as  to  the  considera- 

^  175  a.  and   Wisemam'B  cobc,  2  Co.  15  a.  tionof  this  conveyance,  MUdwui%f$  can,  post,  1 

n'  the  note  there,    2  BL  Com.  338.    1  Inst.  Co.  175  a.  Wiaeman'a  case,  post,  2  Co.  15  a.  and 

^  5S0.  (B).    (Ed.)  the  note  ib.  1  Inst.  123  a.  (8).  i.  147.  (8).  ii. 

<r)  As  to  the  profert  of  deeds  operating  un-  580.  (b).    In  pleading  any.  other  conveyance 

^  the  ilatite  or  uses,  see  ante  p.  23.  n.  (v  i )  operathig  onder  the  statute  of  uses,  it  is  neces- 

1  Sand.  9.  (1).  2  Chit.  Plead.  259.  (c).  1  Inst,  sary  to  state  that  a  valuable  consideration  was 

>■•  379.(9).    (Eo.)  paid,  Com.  Dig.   Bargain  and  Sale,   B.  12.   1 

(s)  A  covenant  to  stand  seised,  beingacon-  Mod.263.  2Sannd.l2.(20).2.Chit.  Pltad.f59. 

^^Tisce  of  a  private  natore,  and  falid  without  Ante  p.  79.  n.  (a  i).  (En.) 


19$ '  PLiADni«  IV  coEBrr^t  case.  Parti. 

for  other  good  and  just  causes  and  considerations  him  the  said  Chris*, 
topher  moving,  by  the  same  indenture  for  him  and  his  heirs,  cove- 
nanted, granted,  condescended  and  agreed  to,  and  with  the  aforesaid 
Robert  Slade,  Henry  Alliii,  Thomas  Hunt,  and  George  Noon,  their 
executors  and  administrators,  and  to  and  with  every  of  them  in  man* 
ner  and  form  after  in  the  said  indenture  mentioned ;  that  is  to  say^ 
that  he  the  said  Christopher  Corbet,  his  heirs  and  assigns,  and  all  and 
every  other  person  or  persons,  their  heirs  and  assigns,  who  then  stood 
or  were  seised,  or  who  from  thenceforth  for  ever  should  stand  and 
be  seised,  of  and  in  the  aforesaid  manor  of  Stokefaston,  with  the  ap« 
purtenances,  in  the  county  of  Leicester,  and  of  and  in  all  other  mes- 
[  *  ?B  b.  ]  suages, "  lands,  tenements,  and  hereditaments  whatsoever,  of  the  afore* 
said  Christopher  Corbet,  in  the  said  county  of  Leicester,  of  which  he 
the  said  Christopher  Corbet  then  had  an^  estate  or  inheritance  in  fee- 
simple,  in  possession,  reversion,  or  remainder,  fnmi  thenceforth  after- 
wards should  stand  and  be  seised  of  and  in  the.  aforesaid  nsanor  of 
Stokefaston,  and  all  and  singular  other  the  premises,  with  their  appur- 
tenances whatsoever,  to  the  uses,  behoofs,  intentions,  or  purposes ; 

to  the  nte  of  ^^^  ^^  ^®  ^^X*  ^^  ^^^  *^^  ^^®  aforesaid  manor  of  Stoke^ton,  with  the 
litmself  for  life,  appurtenances,  and  other  the  premises  whatsoever,  with  their  appur- 
and  after  bis  tenances,  in  the  aforesaid  county  of  Leicester,  unto  the  use  and  be- 
deceue  to  t^e  i^^^f  ^f  (ji^  aforesaid  Christopher  Corbet,  during  his  natural  life,  wtth- 
est  Mfi  Row-  ^"^  impeachment  of  any  waste ;  and  after  the  decease  of  the  said 
land  (thede-  Christopher  Corbet,  then  of  and  in  the  aforesaid  manor  of  Stoke&ston, 
ifendant)  in  with  the  appurtenances,  in  the  aforesaid  county  of  Leicester^  and  of 
tail  male,  re-  and  in  all  other  messuages,  lands,  tenements,  rents,  reversions,  ser- 
"**Arthiir  In**  ^^®»  ^^^  hereditaments,  of  the  aforesaid  Christopher  Corbet,  what* 
taU  male^Vldi  soever,  with  all  and  singular  their  appurtenances,  in  the  said  county 
an  ultimate  li-  of  Leicester,  of  which,  or  in  which  he  the  said  Christopher  Corbet, 
mitation  to  his  had  any  estate  of  inheritance  in  fee-simple,  in  possession,  reversion, 
own  right  qj.  remainder,  to  the  use  of  the  aforesaid  Rowlana  Corbet,  and  the  heirs 

''  male  of  his  body  lawfully  begotten ;  and  for  default  of  such  issue 

male,  to  the  use  of  the  aforesaid  Arthur  Corbet,  and  the  heirs  male  of 
-bis  body  lawfully  begotten  ;  and  for  default  of  such  issue  male,  then 
to  the  use  of  the  aforesaid  Francis  Corbet,  son  of  the  aforesaid 
Humphry  Corbet,  deceased,  and  the  heirs  male  of  the  bod]|r  of  the 
aforesaid  Francis  lawfully  begotten ;  and  for  default  of  such  heirs,  then 
to  the  use  of  the  heirs  of  the  body  of  the  aforesaid  Rowland  lawfully 
begotten  ;  and  for  default  of  such  heirs,  then  to  the  use  of  the  heirs 
of  the  body  of  the  said  Arthur  lawfully  begotten ;  and  for  default  of 
sucli  heirs,  then  to  the  use  and  behoof  of  the  right  heirs  of  the.  said 
Christopher  Corbet  for  ever,  *as  by  the  same  indenture  amongst  other 
Byvirtne  things  more  fully  appeareth.     By  colour  of  which,  as  also  of  a  certain 

^f*r^°te  ^^^  ®^^  '"  parliament  of  the  lord  Henry  the  8th,  late  King  of  Ensland, 
of  V^s  Chrts-  ^^^^^'^  *'  Westminster,  in  the  county  of  Middlesex,  the  4th  aay  of 
topher  was  February,  in  the  27th  year  of  his  reign,  for  transferring  uses  into  pos- 
aeised  for  life,  session  (h),  made  and  provided,  the  aforesaid  Christopher  Corbet 
the  remain-  was  seised  of  the  aforesaid  manor  of  Stokefaston,  with  the  appurte- 
dew  as  afore-     nances,  amongst  other  things,  in  his  demesne  as  of  freehold  for  the 

term  of  his  life  (i),  the  remainder  thereof  in  form   aforesaid  ex- 

[  ^  7&  a.  ]     pectant ;    and   the  said   Christopher  so   thereof  being  seised,    the 

Christopher      gaid  Christopher  afterwards,  and  before  the  *  aforesaid  time,  when, 

fendi^  Row.  *^-  ^^^^  "  ^^  ^Y'  ^^®  *^^  ^^X  ®^  ^^Y'  ^^  ^^^  ^^^  Y^^^  ^  *^® 
land  entered,'    reign  of  the  said   lady  the  now  Queen  abovesaid,   at   Stokefaston 

and  was  seised  aforesaid,  died,  of  the  manor    aforesaid,  with  the  appurtenances, 

in  tail.  whereof,  &c.  in  form  aforesaid  seised ;  after  whose  deatn,  and  before 

the  time,  when,  &c,  the  said  Rowland  Corbet,  into  the  manor  afore- 

(h)  Ante  p.  17.  n.(B  l).  1  8aand.  I5l.  (S).  S       (i)  As  to  pleading  a  seisin  for  life,  ante  p. 
Saand.  97  c.    (En.)  81.  n.  (q  i).  Com.  IMg.  Pleader,  c.  95.  1  last, 

4S  a.  i.  634.  t  Chit.  Plead.  t44.    (Ed.) 
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itid»  with  the  appurtenartces,  whereof,  Ac.  entered,  and  was  thereirf' 
aeiaed  in  his  demesne  as  of  fee-tail,  that  is  to  say,  to  him  and  the  heirs 
mate  of  his  body  lawfully  hegotten  (k),  the  remainder  thereof  in  form 
itonmUL  And  the  aforesaid  Arthur  Corbet  claiming  the  manor  afore- 
Sttdf  with  the  appurtenances,  whereof,  &c.  by  colour  (l)  of  a  cer-  Colonr  gifts. 
Inn  deed  of  demise,  to  him  thereof  made  for  the  term  of  his  life,  by 
die  aftfrenid  Christopher,  the  fkther,  long  before  the  making  of  the 
Mentore  aforesaid,  between  the  aforesaid  Christopher,  and  the  afore- 
isid  Robert  Slade,  Henry  Allin,  Thomas  Hunt,  and  George  NooDi 
wbereae  nothing  of  the  manor  aforesaid,  with  the  appurtenanceSf 
whereof  ^tc.  in  nossession  6£  the  said  Arthur,  by  that  deed  ever 
passed^  into  the  aforesaid  20  acres  of  pasture,  wiUi  the  appurtenance, 
m  wfaidi>  Ac  and  before  the  aforesaid  time,  when,  &c.  entered,  and 
Was  thereof  possessed ;  upon  the  possession  of  which  said  Arthur 
ttereo^  the  said- Ro#land  afterwards,  that  is  to  say,  the  afbresaid  time, 
W&en,  Ac.  into  the  said  90  acres  of  pasture,  with  the  appurtenancesi 
Hsentered,  and  the  close  aforesaid,  in  the  aforesaid  20  acres  of  pas- 
tiire»  with  the  appurtenances,  broke,  and  the  grass  there  then  grow- 
ing,' With  his  cattle  afbresaid  did  eat,  tread  down,  and  consume,  as  it 
wm  lawftd  fbr  him  to  do ;  and  this  he  ia  ready  to  verify ;  whereupon 
ht  prmyt  judgment,  if  the  aforesaid  Arthur  his  action  aforesaid  affainst 
hk^  dOflbt  to  hate,  Stc    And  the  aforesaid  Arthur  says  that  he  by  RepUcatino. 
inj  thing  before  allied,  ought  not  to  be  barred  from  having  his  ssiid  pi^intiff 
ietioii  against  the  said  Rowland,  becaose  he  saith,  that  well  and  true  admits  Uiat 
it  i8|  diat  die  aforesaid  Christopher  was  seised  of  the  aforesaid  manor  Christopher 
of  Slokefiuton  aforesaid,  with  the  appurtenances,  whereof  the  sai^  ^  *^*^  ^ 
HO  acres  of  pasture,  with  the  appurtenances,  when,  Stc.  are,  and  at  3  ^'l^' 
Ae  aforesaid  time,  in  whiqh,  &c,  as  also  for  the  whole  time  aforesaidi     ''     *' 
Mre  parcel,  in  his  demesne  as  of  fee ;  and  bo  thereof  being  seised,  the 
afofeMfid  12th  day  of  April,  in  the  thirtieth  year  of  the  reign  of  the 
mU.  lady  the  now  Queen  abovesaid,  by  his  said  indenture,  for  the 
eaosea  and  considerations  abovesaid,  in  the  said  indenture  specified,' 
fur  Urn  and  bis  heirs  covenanted,  granted,  condescended,  and  agreed,  that  he  cove 
to  and  with  the  aforesaid  Robert  Slade,  Henry  Allm,  Thomaar  Hunt,  ^°^<>  ^  ^ 
and  George  Noon,  their  executors  and  administrators,  and  to  and  ^H^^ 
wit&  every  of  them,  in  manner  and  form  in  the  said  indenture  menti- 

that  is  to  say,  that  the  said  Christopher  Corbet,  his  heirs  and 
and  all  and  every  other  person  and  persons,  their  heirs  and 
who  then  stood  and  were  seised,  or  from  then  after  should 

or  be  seised,  of  and  in  the  aforesaid  manor  of  Stokefaston,  with 


(k)  At  to  pleading  a  seisin  in  tail,  ante  p.  livenr,  or  of  a  charter  of  demise  made  before 

H.  a.  (a).    1  Saand.  955.    t  Rich.  C.  P.  550.  the  conveyance  to  the  defendant,  and  that  the 

SChlt.  Plead.  t44.    (Ed.)  defendant  re-entered ;  this  creates  a  qoestioa 

of  law  for  the  decision  of  the  court ;  and  by 

(l)  It  is  a  rale  in  pleading,  that  no  man  shall  that  means  prevents  the  plea  from  aroonntlng  to 

be  flowed  to  plead  specially  such  a  plea  as  the  general  issue :   and  being  matter  of  snp- 

only  to  the  general  issue,  or  a  total  de-  poMil,  it  is  not  traversable.  1  Ea^t.  tlS.  tl5.  S 


aW  of  the  charge;  bnt  in  such  case  be  shuU  be  8alk.  273.     A  defect  in  giving  colour,  or  the 

drifVB  to   plead  the  general   issue  in  terms,  omission  of  it,  when  necessary,  is  aided  by  the 

thereby  the  whole  question  is  referred  to  a  replication  (1  Ld.  Raym.  551,  f.),  on  general 

Jary.     But  if  the  defendant,  in  an  action  of  demurrer  (St.  4  Ann.  c.  16.  s.  1.  10  East.  d65)» 

SrnpMi,  be  desirous  to  refer  the  validity  of  his  or  after  verdict,  by  stat  .%  Hen.  8.  c.  30.    1 

Me  to  the  ooiirt  rather  than  the  jury,  he  may  Saund.  %U  c.  1  Chit.  Plead.  504.    As  to  colour 

slate  fab  title  specially,  and  at  the  same  time  in  pleadmg  in  general,  see  post,  10  Co.  88.  and 

Creeoloor  to  the  plaintift',  or  suppose  him  to  the  notes  ib._3  Bl^Com.  309.  ^  Dr.  and  Stud. 

ait  ptopei 

the  plaiBtiff  entered  upon  bis  possession  under  as   to  the'  difference    between   ekprm   and 

•fa  farmer  dead  of  feofliaant  withoat  impUed  coloar,  id.  ibid.  Reg.  Plac.  303.    (£a.) 


i 


200  PLEADINGS  IN   CORBST'S  CASE.  Part  I. 

[  *  ?d  b*  ]  ^6  ap))urtenances,  and  of  and  in  all  the  aforesaid  *  other  messuages, 
lands,  tenements,  and  hereditaments  whatsoever,  of  the  aforesaid 
Christopher  Corbet,  in  the  said  county  of  Leicester,  of  which  the  said 
Christopher  Corbet  then  had  any  estate  of  inheritance  in  fee-simple,  in 
possession,  reversion,  or  remainder,  from  thence  after  should  stand 
and  be  seised,  of  and  in  the  aforesaid  manor  of  Stokefaston,  and  all 
the  aforesaid  other  premises,  with  their  appurtenances  whatsoever,  to 
the  aforesaid  uses,  behoofs,  intentions,  and  purposes,  and  upon  and 
under  those  provisions,  limitations,  and  conditions  in  such  manner  and 
form  as  afterwards  in  the  said  indenture  are  named,  limited,  men- 
tioned, or  should  be  directed,  and  unto  none  other  use,  uses,  behooft, 
intents,  or  purposes,  that  is  to  say,  of  and  in  the  aforesaid  manor  of 
Stokefaston,  with  the  appurtenances,  in  the  aforesaid  county  of  Liei- 
cester,  to  the  use  and  behoof  of  the  aforesaid  Christopher  Corbet 
during  his  natural  life,  without  impeachment  of  any  manner  of  waste ; 
and  alter  the  decease  of  the  said  Christopher  Corbet,  of  and  in  the 
aforesaid  manor  of  Stokefaston,  with  the  appurtenances,  and  of  and  in 
all  other  the  aforesaid  raessuases,  lands,  tenements,  rents,  reversions, 
services,  and  hereditaments,  of  the  aforesaid  Christopher,  whatsoever, 
with  all  and  singular  their  appurtenances,  in  the  said  county  of  Lei- 
cester, of  which,  or  in  whicn,  he  the  said  Christopher  then  had  any 
estate  of  inheritance  in  fee-simple,  in  possession,  reversion,  or  re- 
mainder, to  the  use  of  the  aforesaid  Rowland  Corbet,  and  Uie  heirs 
male  of  his  body  lawfully  begotten ;  and  for  default  of  such  issue,  to  the 
use  of  the  aforesaid  Arthur  Corbet,  and  the  heirs  male  of  his  body  law- 
fully begotten  ;  and  for  default  of  such  issue  male,  then  to  the  use  of  the 
aforesaid  Francis  Corbet,  son  of  the  aforesaid  Humphry  Corbet  de- 
ceased, and  the  heirs  male  of  the  body  of  the  said  Francis  lawfully 
begotten ;  and  for  default  of  such  heir,  then  to  the  use  of  the  heirs  of 
the  body  of  tlie  aforesaid  Rowland  lawfully  begotten  ;  and  for  default 
of  such  heir,  to  the  use  of  the  heirs  of  the  body  of  the  aforesaid  Ar- 
thur Corbet  lawfully  begotten ;  and  for  default  of  such  heir,  to  the 
use  and  behoof  of  tlie  right  heirs  of  the  aforesaid  Christopher  Corbet, 
for  ever,  as  by  the  same  indenture,  amongst  other  things,  more  fully 
appeareth.  By  colour  of  which,  as  also  by  force  of  the  act  aforesaid, 
for  transferring  uses  into  possession,  the  aforesaid  Christopher  waa 
seised  of  the  aforesaid  manor  of  Stokefaston,  with  the  appurtenances^ 
whereof,  &x.  amongst  other  things,  in  his  demesne  as  of  freehold, 
and  afte wards  ^^^  ^^  Xj^nsi  of  his  life,  the  remamder  thereof  in  form  aforesaid  ex- 
died  ;  pectant ;  and  the  said  Christopher  beln^  thereof  so  seised,  the  said 

Christopher  afterwards,  and  before  the  time,  when,  &c.  that  is  to  say, 
the  aforesaid  last  day  of  May,  in  the  thirtieth  year  of  the  said  lady 
the  now  Queen  abovesaid,  at  Stokefaston  aforesaid,  died  of  the  manor 
aforesaid,  with   the  appurtenances,  whereof,  &c.  in  form  aforesaid 
[  *  80  a.  ]   seised ;  after  whose  death,  and  before  the  *  time,  when,  &c.  the  said 
Rowland  Corbet  into  the  manor  aforesaid,  with  the  appurtenances, 
f  ndam  nt"  -    ^^^^^o^>  ^c*  entered,  and  was  thereof  seised  in  his  demesne  as  of 
ed  and  was        fee>tail,  that  is  to  say,  to  him  and  the  heirs  male  of  his  body  lawfully 
w\%tA  in  tail,     begotten ;  the  remainder  thereof  in  form  aforesaid,  as  the  aforesaid 
But  the  deed     Rowland  above  hath  alleged.     But  the  said  Arthur  Airther  saith,  that 
contained  a       \^y  ^^  indenture  aforesaid  it  was  conditioned,  covenanted,  granted, 
S:owiaud  'or      ^"^  agreed  by  and  between  the  parties  aforesaid  to  the  said  indenture, 
any  heir  male     that  if,  when,  and  so  often  as  the  aforesaid  Rowland  Corbet,  or  any  of 
of  his  body,       the  heirs  male  of  his  body  begotten,  or  to  be  begotten  ;  or  the  afore- 
Bhould  intend     gaid  Arthur  Corbet,  or  any  of  the  heirs  male  of  his  body  lawfully  be- 
any act^to  cut    S^^^®"»  ^"^y^  be  begotten;  or  the  aforesaid  Francis  Corbet,  son  of 
offthe estate-    ^^  aforesaid  Humphry  Corbet  deceased,  or  any  of  the  heirs  male  of 
tail,  then  the  use  as  to  such  person  only,  should  cease  as  if  he  were  dead ;  and  the  estate  should 
immediately  be  to  such  person  to  whom  it  would  have  gone,  and  in  the  same  manner  is  if  the 
party  so  attempting,  &c.  were  dead. 
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hit  body  lawfully  beffotten,  or  to  be  beffotten,  should  be  fully  and 
fiiudly   resolved   and  determine,  and  advisedly,  determinately,  and 
effisctually  devise,  conclude  and  agree,   or  should  enter  into  any 
communication,  promise,  or  covenant  whatsoever,  or  advisedly,  and 
eflSectnally  should  attempt,  procure,  go  about,  or  should  assent  to  or 
for  any  act  or  acts,  tning  or  things,  fojr  or  concerning  any  bar- 
gain,  sale,  discontinuance,    alienation,    conveyance,    or  assurance 
to  be  had  and  made,  of  any  of  the  aforesaid  manors,  lands,  tenements, 
tnd  hereditaments,  intailea,  or  intended,  or  mentioned  to  be  intailed, 
or  of  any  of  them,  or  of  any  part  or  parcel  of  them,  whereby  any 
estate  of  the  premises  aforesaid  recited,  intailed,  or  mentioned  to  be 
iDtailed,  or  any  part  thereof  in  use  or  possession,  mentioned,  ap- 
pointed, limited,  or  declared  by  the  same  indenture,  can,  ousht,  or 
could,  in  any  manner  or  manners,  be  undone,  discontinued,  barred, 
altered,  or  determined,  and  the  said  bargain,  sale,  exchange,  aliena- 
tion, devisement,  conclusion,  agreement,   promise,  communication, 
concession,  obligation,  conveyance,  or  assurance,  or  any  other  open 
and  effectual  matter,  thine,  or  act,  should  attempt,  go  aoout,  cause, 
procure,  command,  or  willingly,  or  wittingly,  should  assent,  practice,^ 
or  suffier  to  be  attempted,  practised  in  any  act,  put  in  ure,  or  gone 
about,  or  to  be  executed,  performed,  or  prosecuted,  put  in  use  or 
in  ure,  by  acknowledging  of  any  note,  or  notes,  of  or  for  any  fine  or 
fines,  to  be  levied  or  acknowledged,  or  by  giving  of  any  warrant,  or  war- 
rants of  attorney  or  attornies,  for  any  recovery  or  recoveries,  or  any 
voucher  or  vouchers  to  be  had  or  prosecuted,  or  by  entering  into  any 
^warranty  or  warranties  .whatsoever,  or  by  acknowledging  of  any  war-  r  •  80  b.  1 
rant  for  the  same,  or  by  any  suit,  or  bringing  of  any  writ  or  writs  by 
him,  her,  them,  or  those,  or  by  any  of  his,  her,  or  their  assent  and 
agreement,  or  assent,  by  appearance,  or  otherwise,  to  any  writ  or 
writs,  of  the  aforesaid  recited  premises,  or  of  any  part  or  parcel 
thereof,  or  to  any  tiling  in  the  same,  or  any  of  them,  or  by  acknow- 
ledging of  any  charter  or  charters,  writing  or  writings,  to  be  inrolled, 
or  by  any  other  act  or  acts,  thing  or  things,  whatsoever  in  deed  or  in 
lav,  whereupon,  or  by  which  any  bargain,  sale,  discontinuance,  alie- 
nation, exchange,  or  forfeiture  might  ensue,  or  by  which  the  estate, 
ose,  <Nr  possession  of  the^  aforesaid  recited  premises  intailed,  or  men- 
tioned to  be  intailed,  or'  any  parcel  thereof  Cfannot,  as  it  ought  or 
could,  come,  accrue,  remain,  descend,  or  be  in  such  manner  and 
form  as  by  the  same  indenture  it  is  limited,  appointed,  declared,  and    - 
mentioned,  and  according  to  the  true  intent  and  meaning  of  the  afore- 
said indenture ;  that  then,  and  immediately  from  and  after  any  such 
time  and  times  of  such  procuring,  attempting,  commanding,  knowing, 
auent,  practice,  promise,   or  going  about  in  manner  and  form  as 
above  is  said,  and  before  such  bargain,  sale,  discontinuance,  aliena* 
tioD,  exchange,   or  forfeiture,  had,   made,   prosecuted,   executed, 
committed  or  done,  the  said  use  and  uses,  estate  and  estates,  limited 
tnd  declared  in  the  indenture  aforesaid,  to  him  or  them  who  shall 
<o  attempt,  cause,  procure,  command,  or  voluntarily  or  knowingly 
ttteot,  practise,  or  go  about  any  such  act  or  acts,  thing  or  things, 
to  be  prosecuted,  executed,  performed  or  done,  or  put   in  ure, 
pr  gone   about   to  be  executed  or  performed,    or    put    in  ure, 
in  form  aforesaid  declared ;  whereupon,  or  by  which  any  bargain, 
■sle,  discontinuance,  alienation,   conveyance,  assurance,   exchange, 
*  forfeiture  should  be  had,  done,  or  ensue  thereupon,  contrary  to 
the  true  intent  of  the  indenture  aforesaid,  of  and  in  such  and  so  much 
<^the  aforesaid  recited  manors,  lands,  tenements,  and  hereditaments, 
^th'  the  i^purtenances,  intailed,  or  mentioned  to  be  intailed,  or  in- 
tciHled  by  the  tame  indenture,  for  which  any  of  the  things  or  mat-   , 
tc'i  afimaid,  at  any  time  or  times  should  be  attempted,  gone  about, 
c^i^  procured,   commanded,  assented,  or  practised,  or   to  be 
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(yrotnlfdl,  executed,  performed^  prictised,  or  put  in  ure,  or  gon^ 
[  *  81  a*  3  about  to  be  executed,  ^performed,  or  put  in  ure,  contrary  to  the 
true  hitent  of  the  indenture  aforesaid,  from  time  to  time  should  cease 
only  as  in  respect,  and  having  regard  to  such  person  or  persons,  so  at- 
tempting, procuring,  causing,  commanding,  or  willingly  and  wit- 
tingly assenting,  practising,  permitting,  or  going  about,  any  act  or 
acts,  thing  or  things,  as  sBove  it  is  said,  contrary  to  the  efllect,  and 
true  meaning  of  the  indenture  aforesaid,  in  such  manner,  degree,  and 
condition,  as  if  such  person  or  persons,  heir  or  heirs,  so  attempting, 
procuring,  causing,  commanding,  or  willingly  and  wittingly  aasent- 
in^,  practising,  permitting,  or  goins  about,  any  such  act  or  acts, 
thing  or  things,  as  above  is  said,  had  naturally  been  dead,  and  not 
otherwise ;  and  then,  and  in  all  such  eases,  the  immediate  uses  of 
•very  such  parcel  of  the  premises  should  be  immediately  to  such  per- 
son or  persons,  to  whom  the  use  should  next  come,  accrue,  or  be,  by 
the  true  intent  and  meaning  of  the  indenture  aforesaid,  if  such  person 
or  persons  who  Aould  so  procnrcy  attempt,  cause,  command,  prac- 
tise, suffer,  go  id)ont,  or  assent,  to  or  for  any  such  act  or  acts,  thing 
•r  Uiings,  should  be  naturally  dead,  of  sudi  estate,  and  in  such  like 
fiianner  and  form,  and  with  the  remainder  in  use  over,  and  with  such  like 
limitations  and  conditions,  as  the  said  uses  would  have  come,  accrued, 
and  been,  if  the  same  person  who  so  should  procure,  attempt,  cause, 
command,  practise,  sufier,  go  about,  or  assent,  to  or  for  any  act  or 
acts,  tiling  or  things  to  be  done,  at  or  immediately  before  the  time  of 
such  procurine,  attempting,  causing,  commanding,  practising,  suf- 
*  fcnng,  going  lUMiut,  or  assenting,  had  been  naturally  dead,  and  not 

otherwise,  as  by  the  same  indenture  amongst  other  things  more  fully 
Rowland  sf-  mppeareth*  And  the  said  Arthur  further  saith,  that  tne  aforesaid 
tervrardt  snt-  Rowland,  of  the  manor  aforesaid,  with  the  appurtenances,  whereof,  &c. 
monrec^""'  amongst  other  things,  in  form  aforesaid  being  seised,  one  Robert 
^ery.  Greemiurst  the  29d  day  of  January,  in  the  96th  year  of  the  reign  of 

The  recovery.   ^  ^"^  ^^^  ^®  ^^'^  Queen,  by  the  command,  procurement,  and 

consent  of  the  aforesaid  Rowland,  sued  forth  out  of  the  Court  of 
Chancery  of  the  same  lady  the  Queen,  the  said  Court  of  Chancery 
tfien  being  at  Westminster,  in  the  county  of  Middlesex,  a  certain 
writ  of  the  said  huly  the  Queen  of  entry  mr  disseisin  in  thepost, 
agamst  the  aforesaid  Rowland  Corbet  (ii),of  the  manor  of  Stoke- 
fwton,  with  the  appurtenances,  whereof,  &c«,  amongst  other  things,  by 
[  *  SI  b.  3  t^  name  of  the  manor  of  Stokefaston,  with  the  appurtenances,  *and 
five  messuiq^,  500  acres  of  land,  100  acres  of  meadow,  200  acres  of 
pasture,  with  the  appurtenances,  in  Stokefaston,  to  the  sheriff  of  the 
aforesaid  county  of  Leicester  directed ;  by  which  writ,  the  said  lady 
the  now  Queen  commanded  the  said  then  sheriff  of  Leicester,  that  he 
tiie  said  sheriff  should  cause  the  aforesaid  Rowland,  that' justly,  and 
witiiout  delay,  he  render  to  the  said  Robert  Greenhurst  the  aforesaid 
manor  of  Stokefaston,  with  the  appurtenances,  and  the  aforesaid  five 
raessuaffes,  500  acres  of  land,  100  acres  of  meadow,  200  acres  of  pas- 
ture, with  the  appurtenances,  in  Stokefaston,  which  then  he  claimed 
to  be  his  right  and  inheritance,  and  in  which  the  said  Rowland  had 
not  entry,  but  after  the  disseissin  which  Hugh  Hiint  thereof  unjustly 
and  without  judgment  did  to  the  aforesaid  Robert  Greenhurst  within 
90  years  then  last  past,  as  the  said  Robert  then  said ;  and  whereupon 
he  then  complained  that  the  aforesaid  Rowland  did  him  deforce : 
and  if  he  should  not  do,  drc.  and  the  aforesaid  RobefTt  Greenhurst 
Aotdd  secure  him  the  said  sheriff  for  the  prosecuting  of  his  claim,  then 

(m)  Ab  to  the  differenot  in  opemtion  bHw^en  notes  ib.  5  Cro.  Big.  td  edit.  463*  471,  1  Prest. 

recoYeries  with  sia^  voucher,  and  tbote  with  Con  v.  m,  isr.  1  lost.  ii.614i(c).   At  to  plead- 

donble  voncher,  see  post,  CtM^edike^s  cau^  S  hig  a  commoo  recovery,  ante  p.  IS.  n.(B  1>  and 

Co.  d»  LincoU  dUegs  ease,  3  Co.  58,  and  tha  the  books  there  cited.    (£d.) 
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that  he  suninion  by  good  tttmmonen  the  aforesaid  Rowland  Corbet, 

chat  he  be  before  the  justices  of  the  said  lady  the  Queen  here,  that  is 

to  saT»  at  Westminster  aforesaid,  in  eight  oays  of  the  Purification  of 

the  blessed  Mary  then  next  foUowing,  to  shew  whr  he  had  not  done  it, 

and  that  the  than  sheriff  should  hare  then  there  the  summons  and  that 

writ,  arc*    At  which  eight  days  from  the  Ptirification  of  the  blessed 

Mary,  before  Edmund  Anderson,  Knt«  and  his  companions  then  jo^ 

tiees  of  the  said  lady  the  Queen,  of  the  Bench  here,  that  is  to  say,  ait 

Westminster  aforesaid,  oometh  as  wdl  the  aforesaid  Robert  Green- 

hQnt,  by  Thomas  Lane  his  then  attorney,  as  the  aforeMdd  Rowland 

in  his  proper  person ;  and  William  Tnrpin,  Esq.  then  sheriff  of  the 

county  aforesaid,  returned  the  writ  aforesaid  to  nim  in  fbrm  aforesaid 

directed,  in  all  Uiings  serred  and  executed,  that  is  to  sa^,  that  the 

aforesaid  Ridiard  Greenhurst  found  sureties  to  him  the  said  sheriff  to 

maecute  his  writ  aforesaid,  that  is  to  say,  John  Doe  and  Richard 

Roe,  and  that  the  aforesaid  Rowland  Corl>et  was  summoned  by  John 

Den  and  Richard  Fen,  upon  which,  the  aforesaid  Robert  Greenhurst,  Cooat  agaiatt 

by  his  attomev  aforesaid  in  the  same  court  here,  declaring  against  .^  Mid 

toe  aforesaid  Rowland,  upon  his  writ  aforesaid,  demanded  against  the  R^^<«Bd« 

said  Rowland  Corbet  die  manor  and  tenements  aforesaid,  with  the   n 

apiNurtenances,  in  the  said  writ  of  entry  specified,  as  his  right  and  in* 

beiitaDce,  and  in  which  the  said  Rowland  Corbet  had  not  entry,  hot 

afker  a  disseisin  which  Hugh  Hunt  thereof  unjustly  and  without  judg^ 

BMSt  did  to  the  aforesaid  Robert  Greenhurst  within  90  ^ears  hSt 

past,  Ac    And  whereupon  he  said,  that  he  himself  was  seiSed  of  the  Rewfaaid 

manor  and  tenements  aforesaid,  in  the  aforesaid  writ  of  eatiy  sped*  vouched  J.  K» 

fed,  ID  his  demesne  as  of  fee  and  right,  in  time  of  peaee,  in  tbethne 

of  the  lady  the  now  Queen,  by  taking  the  profits  thmof,  to  the  taloe, 

drc  and  in  which,  &c«  and  thereof  brought  suit,  &c*    And  the  afore* 

aaid  Rowland  Corbet  then  defended  his  riaht,  when,  &c.  and  then 

foaehed  to  warranty  John  Howell,  who  likewise  was  then  present 

liefe  in  court  in  his  proper  person,  and  freely  the  said  manor  and  te* 

asoDMnta  aforesaid,  with  the  appurtenances,  m  the  said  writ  of  entry 

specified,  to  him  did  warrant ;  and  upon  this,  the  said  Robert  Green* 

burst  then  demanded  against  the  sam  John  *Howell,  then  tenant  by  C  ^  8S  a.  ] 

his  warnm^,  the  manor  and  tenements  aforesaid,  with  the  apparte- 

aanoea,  in  the  said  writ  of  entry  specified  in  form  aforesaid,  «•  and 

wiMeeiipon  he  then  said,  that  he  himself  was  seised  of  the  BDanor 

aforesaid,  with  the  appurtenances,  in  the  aforesaid  writ  of  entry  speci* 

iad^inhis  demesne  as  of  fee  and  right,  in  time  of  peace,  in  (he  time  of 

the  lady  the  now  Queen,  by  taking  the  profits  thereof,  to  the  mine,  &c« 

and  iD  which,  &c.  and  thereof  then  brought  his  suit,  &C    And  die  J.  H.  defend* 

sfsresaid  John,  tenant  by  his  warranty,  then  defended  his  right,  when,  ed. 

Ire.    And  then  said,  that  the  said  Huj^  Hunt  did  not  disseise  the 

sforesaid  Robert  Greenhurst,  of  the  said  manor  and  tenements  afore* 

isid,  with  the  appurtenances,  in  the  aforesaid  writ  of  entry  specified. 

Si  the  said  Robert,  by  his  said  writ  and  declaration  aforesaid  above 

•apposeth.    And  of  this  puts  himself  upon  the  country,  &c*    And  the 

sbresaid  Robert  then  prayed  leave  to  imparl,  &€,  and  had  it,  dre. 

And  afterwards  the  said  Robert  returned  hack  here  in  the  court  of 

tts  Bench  aforesaid,  the  selfsame  term,  by  his  attomer  aforesaid.  And 

the  sforesaid  John,  although  he  was  solemnly  called,  did  net  come 

bidk,  but  in  contempt  of  the  court  departed  and  made  default ;  by  Jodgmeat. 

vkich  then  it  was  considered,  that  the  aforesaid  Robert  Greenhurst 

ikoold  recover  hb  seisin  Sj^nst  the  aforesaid  Rowland  of  the  manor 

ttd  tenements  aforesaid,  with  the  aj^purtenances,  in  the  aforesaid  writ 

<)f  entry  specified ;  and  that  the  said  Rowland  Corbet  should  have  of 

^wds  of  the  aforesaid  John,  to  the  value,  &c.  and  that  the  said 

Mm  should  be  in  mercy,  &c.    And  upon  Ais,  the  aforesaid  Robert  Writ 
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pnhred  a  writ  of  theladjr  the  Queen  to  the  sheriff  of  the  county  afore- 
iaid  to  be  directed,  to  give  him  full  seisin  of  the  manor  and  tenements 
aforesaid,  with  the  appurtenances,  in  the  said  writ  of  entry  mention- 
ed ;  and  it  was  granted  to  him  returnable  here,  that  is  to  say,  at 
Westminster  aforesaid,  from  the  day  of  Easter  in  15  days  then  next 
foUowinff,  &c.    At  which  day,  here,  that  is  to  say,  at  Westminster 
aforesaid,  cometh  Uie  aforesaid  Robert,  by  his  attorney  aforesaid,  and 
then  the  sheriff  of  the  county  of  Leicester  aforesaid,  that  is  to  say, 
the  aforesaid  William  Turpin,  then  here  sent,  that  he  by  virtue  of  the 
writ  to  him  directed,  the  25th  day  of  March  then  last  past,  save  to 
the  said  Robert  full  seisin  of  the  manor  and  tenements  aforesaid,  with 
the  appurtenances,  in  the  aforesaid  writ  of  entry  specified,  as  by  the 
writ  ne  was  commanded ;  as  by  the  record  and  process  thereof  in  the 
court  of  the  said  lady  the  Queen,  of  the  Bench  here  remaining,  mani- 
Bv  virtue  of     festly  appeareth.    Dy  virtue  of  which  recovery,  the  aforesaid  Robert 
^      R*^  .  into  the  manor  aforesaid,  with  the  appurtenances,  whereof,  &c.  enter- 
tnEBseiudiiT     ^>  and  was  thereof  seised  in  his  demesne  as  of  fee ;  and  further  the 
fee«  said  Arthur  taith,  that  the  recovery  aforesaid  in  form  aforesaid  had, 

was  to  the  usfe  and  behoof  of  the  said  Rowland  Corbet,  and  his  heirs 
Rowland  had  for  ever ;  and  that  the  said  Rowland,  at  the  aifbresaid  tiiae  of  the  re- 
ooiuae.  covery  alfbresaid,  had,  or  ever  after  had  no  issue  of  his  body  lawfully 

After  the  taid  begotten ;  after  which  recovery,  so,  as  before  is  said,  had,  in  and  to 
r^overy  plain-  the  disinheriting  of  the  said  Arthur,  of  the  manor  aforesaid,  with  the 
tin  entered  appurtenances,  whereof,  &c.  and  before  the  aforesaid  time,  in  which, 
in  taUbr'^^r  ^^^  '^  ^  say,  the  SOth  day  of  June,  in  the  96th  year  of  the  reiffn  of 
tne  of  the  said  the  said  lady  the  now  Queen,  the  said  Arthur  into  the  aforesaid  ma- 
provlso  and  nor  of  Stokefaston,  wiUi  the  appurtenances,  whereof,  &c.  entered, 
^^  *^i^^  ^^  ^^^  ^^  thereof  seised  in  his  demesne  as  of  fee>tail,  that  is  to  say,  to 
fendant  en^  ^™  ^^^  ^^  hem  male  of  his  body  lawfullv  begotten ;  by  virtue  of  the 
tered,  &c. "'       proviso  aforesaid,  and  by  force  of  the  aforesaid  act  for  transferring 

uses  into  possession,  ^e  remainder  thereof  in  form  aforesaid  expectant, 

[  *  82  b.]  until  the  aforesaid  Rowland,  the  aforesaid  time,  in  which,  &c,  *the 

'     close  aforesaid  in  the  aforesaid  20  acres  of  pasture,  with  the  appurte« 

nances,  in  which,  &c.  brake,  and  the  grass  aforesaid  then  and  there 

growing,  with  the  cattle  aforesaid,  eat,  trod  down,  and  consumed, 

a^nst  the  peace  of  the  said  lady  the  now  Queen,  as  he  above  against 

him  complameth.    And  this  he  is  ready  to  verify  (n)  ;  wherefore,  in« 

asmuch  as  the  aforesaid  Rowland  the  trespass  aforesaid  above  ac- 

Demurrer.        knowledeeth,  the  said  Arthur  demandeth  judgment  and  his  damages, 

by  occasion  of  the  trespass  aforesaid  to  him  to  be  adjudged,  &c.  And 
the  aforesaid  Rowland  saith,  that  the  aforesaid  plea  of  the  aforesaid 
Arthur,  in  manner  and  form  aforesaid  above  by  replication  pleaded 
is  not  sufficient  in  law  (o)  for  the  said  Arthur  to  maintain  his  ac- 
tion aforesaid  against  him,  and  that  he,  to  that  replication  in  form 
aforesaid  pleaded,  needeth  not,  nor  is  bound  by  the  law,  to  answer ; 
and  this  he  is  ready  to  verify :  wherefore,  for  want  of  a  sufficient  re- 
plication in  this  benalf,  the. said  Rowland  demandeth  judgment,  and 
that  the  aforesaid  Arthur,  from  havinff  his  action  aforesaid  against 
Joinder  in  him,  be  barred,  &c.  And  the  aforesaid  Arthur,  inasmuch  as  he  suf- 
Demnrrer.        ficient  matter  in  law,  to  have  and  maintain  his  action  aforesaid  against 

the  said  Rowland,  above  by  replication  hath  alleged,  which  matter 
the  aforesaid  Rowland  doth  not  deny,  nor  to  the  same  any  ways  an- 
swereth,  but  that  averment  utterly  refuseth  to  admit,  as  at  first,  de- 
Curia  advisare   mandeth  judgment,    and  his  damages  by  occasion  of  the  trespass 
tfuit)  aforesaid  to  him  to  be  adjudged.    And  because  the  justices  here  will 

ff 

(n)   As  to  the  conclosion   of   replications       (o)  As  to  demurrers  and  joinders  in  demnr- 
when  with  an  averment,   or  to  the  country,    rer,  ante  p.  82— 84,  n.(Yl),(i3).    (Ed.) 
sate  p.  46.  B.  (q).    (Ed.) 
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idTise  themselves  of  and  upon  tiie  premises,  before  they  give  their 
judgment  thereof,  da^  is  ^iven  to  the  parties  aforesaid  here,  until  in 
eight  days  of  the  Purification  of  the  blessed  Mary,  to  hear  their  judg- 
ment thereof;  because  the  same  justices  here  thereof,  are  not  yet,  4rc. 
At  which  day,  here  cometh  as  well  the  said  Arthur,  as  the  aforesaid  ^^^f^J^^^'^*^ 
RowUnd,  by  their  attornies  aforesaid ;  and  because  the  justices  here  **"••'*  ^^^i 
will  further  advise  themselves  of  and  upon  the  premises,  before  they 
me  their  judgment  thereof,  day  is  eiven  to  the  parties  here,  until 
from  the  day  of  Easter  in  15  days,  to  near  their  judgment  thereof;  be-  To  Eait. 
cause  the  same  justices  here  thereof  are  not  yet,  &c    At  which  day, 
cometh  as  well  the  aforesaid  Arthur,  as  the  aforesaid  Rowland,  by 
their  attornies  aforesaid ;  and  because  the  justices  here  will  further 
advise  themselves  of  and  upon  the  premises,  further  day  is  given  to 
the  parties  here,  until  in  the  morrow  of  the  Holy  Trinity,  to  hear  their  Tria. 
judgment  thereof;  because  the  justices  here  thereof,  are  not  yet,  &c« 
At  which  day,  here  cometh  as  well  the  aforesaid  Arthur,  as  the  afore- 
said Rowland,  by  their  attornies  aforesaid ;  and  because  the  justices 
here  will  further  advise  themselves  of  and  upon  the  premises  before 
they  give  their  judgment  thereof,  day  is  given  to  the  parties  here,  un- 
til m  eight  days  of  St  Michael,  to  hear  their  judgment  thereof;  be-  Mich, 
cause  the  justices  here  thereof,  are  not  yet,  &c.    At  which  day,  here 
cometh  as  well  the  aforesaid  Arthur,  as  the  aforesaid  Rowland,  by 
their  attornies  aforesaid;  and  because  the  justices  here  will  further  ad-    ' 
vise  themselves  of  and  upon  the  premises,  before  they  give  their  judg- 
ment thereof;  a  further  day  is  given  to  the  parties  here,  until  in  eight 
days  of  St.  Hilary  to  hear  their  judgment  thereof;  because  the  justices  hu«4S  Elis. 
hm  thereof,  are  not  yet,  &c«  At  which  day,  here  cometh  as  well  the 
said  Arthur,  as.  the  aforesaid  Rowland,  by  their  attornies  aforesaid ; 
and  upon  this,  the  plea  aforesaid  being  seen,  as  also  the  plea  of  the 
aforesaid  Arthur  above  by  replication  pleaded,  and  by  the  justices 
here  fully  understood,  it  seemeth  to  the  same  justices  here,  that  that 
l^eain  manner  and  form  aforesaid  pleaded  is  not  sufficient  in  law  for 
aim  *the  said  Arthur  to  have  and  maintain  his  action  foresaid,  against  [  *  88  a*  1 
the  aforesaid  Rowland;  therefore  (a)  it  is  granted,  that  the  aforesaid  Jndgmentfir 
Arthur  take  nothing  by  his  writ  aforesaid,  but  be  in  mercy  for  his  ?^?*fS*5L 
false  daim,  and  that  the  aforesaid  Rowland  thereof  go  without  day,  ]^^  57  b. 
ftc.(p)«    Afterwards,  that  is  to  say,  the  80th  day  of  April,  in  the  Post,  119 *b.  1 
4<Uye8r  of  the  reign  of  the  said  lady  the  now  Queen,  the  record  and  Ro.  R«p.  trs, 
prooeisof  the  plaint  aforesaid,  with  all  things  touching  the  same,  by  ^^*    ^^^ 
mueof  a  writ  of  the  said  lady  the  Queen  for  correcting  errors  (q),  fnldstt^'u?' 
dsted  at  Westminster  the  12th  day  of  April,  in  the  42d  year  aforesaid,  ^26. 179.   s' 
to  Edmund.  Anderson,  Knt.  directed,  and  concerning  the  aforesaid  Babtr.  9S,9S, 
Mmdant,  before  the  said  lady  the  Queen,  wheresoever,  &c«  are  94.  Yehr.iso. 
lent,  Ac.  Hob.  17. 19. 

194.  5S7.  Cr. 
^•44t,44S.  Cro.Jac  6.  386.  est.  Cro.  El.  145.    Stat.  16  and  17  Car.  S.  c.  8.    Stat  tS  sod  tS 
Cw.le.4.  Jenk.  Cent.  IS.  Paliii.S60.  N.  Ben.  184.  pL  tt6.  Poph.  t03.  tit .   Noy,77.  Latch. 
^i»*  S3. 188.    1  Hid.  70.    [Vin.  Abr.  Error,  B  b.  pL  SI.    See  ante,  p.  55.  n.  (x)]. 

^W  Ai  to  the  Jodgment  for  the  defendant  on       (q)  As  to  the  writ  of  error,  ante  p.  S5— 17. 
^"^urer,  aee  ante  p.  86.  n.  (d  s).    (Ed.)  and  the  notes,  lb.    (En.) 
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Adjudged  Term.  Paschs  42  Eliz.  in  the  Common  PleaSb 

BUT  THB  PLBA  BKAN 

HiL  41  Biz.  Rot.  1049. 


1 599-1 600.  A  corenuit  to  stsnd  seised  to  the  use  of  the  co? enantof  for  life,  with  temaiadert 

v^^^^  over  in  teil,  proviso,  that  if  an  j  of  them  ia  remainder  in  tail  shall  attempt  to 

CoRDR  ^^  ^1,^  ^^  ,1^  ^^^^  as  to  him  as  if  he  were  dead,  and  the  estate  shall 

CoRBBT.  immediately  he  to  such  person  to  whom  it  wonld  go  if  be  were  dead :  held  that 

[Pt  I.--8S  b.]  this  proviso  was  reposnant  to  the  estate*taU  and  void< 

8.C.  Moor.  An  attempt  to  suffer  a  common  recovery  by  tenant  in  tail  cannoCbtrtsteained. 

Mly  6SS.  ^  estiite>taU  cannot  be  defeated  in  part  and  remain  good  fot  the  residoe. 

ll^aedMC.  An  estate oannot  cease  at  one  time*  and  be  in  caisteace  al  anoliier  time ;  ner 

6*Go.  40  a.  ^^  ^  eslntn  at  common  law  be  made  to  cense  as  lo  one  persouy  and  go  over 

10  Go.  4S  b,  to  anoHiijf :   4tctif  as  to  a  sent  er  common  d§  asee. 

Cro.  Car.  479.  An  esUle  whkh  cannot  by  the  rales  of  the  common  law  be  conveyed  by  act 

Wi»db*^*       .    esecKled  by  advice  of  coansel^  cannot  be  devised  by  the  will  of  a  anan,  who  ie 

S  Kcb/ 177.  hslended  by  law  to  be  mopa  fMistiii. 

[S.  C>  cited  F^actiona  in  an  estate,  which  are  not  aUowable  in  convcgrances  at  ceawnon 

ace.  iLd.  hiw^eannolbeaMdeinlhniUtioBaefthense. 

f^at  ^^^  ^^  A  eonditio»  miot  defeal  the  whole  estate,  and  not  a  part  only  of  it 

4  Burr.  1935.  A  ieoffinenl  caoaol  be  .!»  the  nae  of  A»  every  Monday^  of  Bw  every  Taes* 

194S.  iTiUDt.  day^&e. 

^.  4Ves.  A  partition  fcr  one  pawenar  to. have  the  land  from  Eaater  till  Lamnms,  and 

Ves'  551*.  V  theotbar  from  LaasmastiU  Bastor,  binda  aa  to^the  possesaioa  and  tahhig  of 

Dimi  145*  1  ^  pi'^ta,  bnft  i»  no  severance  aa  to  the  estate^ 

Inat.  ti5'b.(i),  A  stelnte,  or  aetof  law>  m^  asake  an  estate  void  as  to  one  person,  and  good 

17th  ed.  Shop.        aa  to  another,  thongh  II  is  otherwise  as  to  act  of  the  patty. 
Toott.  106. 

111.  If7, 13t.  laS.  tl5. 5tt.  t  Tr.  £o.  5th  edit  SS.  43.  48. 81  n^  1  Feam.  381. 383.  «  Feartf. 
409,500.  Watk.  Oilb.  Ten.  307.  INtk.  Desc.  107.  1  Sand.  Uses,  59. 119,  IfO.  1  Cm.  Dig.  401. 
430.  it  4.  304, 300.  v»  471.  VK  41.  IM.  on  Enecntors,  4th  edit.  141.  Wats.  Comp.  Inc.  8vo.  314. 
J  Pceat.  Est.  U6.  S56.  «58. 464.  Ij^hk  Aba.  Condition,  N  d.  pi.  34.  Descent,  K.  pi.  <5.  Eror,  B 
b.  pL  9im  Estate,  C.  pt  3.  H.  pt  10.  Kxecators^  G  a.  pi.  3S.  EKtingnisfament,  P.  pi  ii. 
FifUM^  D(.  pt  f  *  Fractions,  B.  pt  1.  Qrants,  R.  pt  7.  Intent,  A.  pt  S.  Partition,  A .  i.  pi.  3. 
C  pi.  1.  Prescription,  Yy  pt  3.  Presentation,, L.  c.  pt  3.  Remainder,  I.  pt  5.  Uses,  W  a.  pt 
14k  Com.  Digk  Bargain  and  Sale,  B.  3.  Chancery  4. 0.  3.  Estates,  A.  5.  Bac.  Abr.  Bargain 
and  Sale^  B.  3.  CosulitiBa..  U  Dowei^  B.  4.  Fines  and  Kaoovcri^a,  C.  5th  edit  in.  240.  Re- 
maindei^  E.  4.  G.  5th  edit  v.  845.    Uses,  D.    See  the  references  and  notes  infra]. 

fe)  Sec^the  Christophbr.  Corbst  (a)  being  seised  of  the  manor  of  Stoke* 
references  fik^toii,  bad  issue  Rowland  and  Arthur,  and  SO  Eltz.,  upon  good 
*"P^*  considerations,  by  his  deed  indented  did  covenant  with  Richard 

Slade  and  others,,  tbat.  he  and  his  heirs  would  stand  seised  of 
the  said  manor  of  Stoke&ston  to  the  use  of  the  said  Ghristopher 
for  his  life,  and  after  his  decease,  to  the  use  of  the  said  Rowland 
and  his  heirs  male  of  his  body ;  and  for  default  of  such  issue, 
to  the  use  of  the  said  Arthur  and  his  heirs  male  of  his  body ; 
and  for  default  of  such  issue,  to  the  use  of  divers  others  of  his 
blood  in  tail,  and  at  last  to  the  use  of  the  right  heirs  of  the  said 
Christopher.  And  it  was  provided,  covenanted,  and  agreed  by 
the  same  indenture  between  the  parties,  that  if  the  said  Row- 
iandi  &c«  or  any  of  his  heirg  male  of  his  body  should  be  rt- 
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solved  and  determinei  or  advisedly  ahoiild  attempt,  er  preettre 
any  act  or  thing  concerning  any  alien|LtiQn  of  or  for  the  said  ma- 
nor, &c«  by  which  any  estate-tail  thereof  before  limited  should 
be  undone,  barred,  or  determined,  or  by  which  the  same  should 
not  come,  remain,  and  be  in  manner  and  form  as  is  limited  by 
the  same  indenture ;  that  then  after  that,  and  before  any  such 
act  done,  by  which,  &c.  before  any  such  bargain,  discontinuance, 
&C.  had  or  executed,  &c«  the  uses  and  estates  to  him  limited  who 
should  so  do,  &c  should  cease  only  in  respect,  and  having  re- 
flard  to  such  person  so  attempting,  in  the  same  manner,  qudity, 
oegree,  and  condition,  as  if  such  person  so  (6)  attempting  was  (()Pottyi30a« 
Da4^irally  dead,  and  not  otherwise.  And  that  then  immediately, 
in  all  such  cases,  the  uses  of  the  said  manor  should  be  to  such 
persons  to  whom  the  uses  should  come  by  the  int^fit  *  of  the  [  ^  84  a.  3 
same  indenture^  as  if  such  person  so  attempting  was  naturally 
dead,  of  such  and  the  like  estate,  and  in  the  same  manner  ana 
imBf  and  with  such  remainders  over,  and  under  such  limita- 
tions, and  conditions,  as  if  such  person  so  attempting  was  natu- 
rally dead,  and  not  otherwise*     The  said  Christopher  Corbet 
died,  and  afterwards  Rowland  suffered  a  common  recovery  to 
his  uae^  &c.  and  the  said  Arthur  entered  into  the  land,  upon 
whom  Rowland  re-entered,  and  Arthur  brought  an  action  of 
trespass;  and  if  the  entry  of  Arthur  was  oongeable  (r)  or  no^ 
was  the  question.   In  this  case  divers  matters  were  moved  at  the 
bar, 'which  were  not  unanimously  agreed  by  the  justices  at  the 
bench,  and  divers  ipatters  were  moved  by  ibe  justices  in  their 
arguments  concerping  the  general  case  of(*)  perpetuitiies(a);  (^)  Vide  10 
but  I  shall  make  a  summary  report  only  of  the  principal  rea-     j^^Lg.^x» 
sons  and  causes  of  their  judgment^  in  which  all  the  justices  of  That  tiS  pro- 
die  Common  Pleas  were  unanimously  agreed.     !•  It  was  re-  visoforc^tt^r 
solved  by  the  Lord  Anderson,  Walmesly,  Glanvill,  and  Kinga^  Sdf^s^tftS^ 
mill,  justices,  that  this  proviso  to  cease  an  (a)  estate  limited  to  saotintail 

one  and  bis  heirs  male  of  his  body,  as  if  the  tenant  in  tail  was  ^^^  ^**^»    ^ 

^  WM  f«piif9aiit 

totke  ettaite,  for  the  death  of  tenant  In  Uil  does  not  detemune  the  estate-tail,  hot  his  death  witb- 

Jit  issae.    (a)  Lit  Sect.  7S0.    Co.  Ut.  S77  b.    Cr.  Jac.  697,  696.    1  Co.  ISO  a.    6  Go.  40  b. 

W9B-355.    [lBiirr.p4.    4  Ves.  jmi.  f48.    1  Edeai,  S09.  498.    Shep.  Touch.  151.  ISS.    tTr« 

Ef.5ih  edit  81  n.    S  Cm.  Dig.  sd  edit  S05.    5  Cnu  Dig.  471.    Bac.  Abr.  Condition,  L.    9e- 

^E.  4.  G.  5th  edit  v.  845]. 

(ft)  i  «.  lawfol.  b.  pi.  16.    And  this  power  to  saflbr  a  conmqm 

recovery  cannot   be  restrained  by  conditip^ 

.  (1)  Aperpetnibriswhereythonghallwhohave  (1  Inst  123,  t84,  H.  98.  and  n.  (s)  i|>*  <9,Sp 

litercil  should  Join  in  a  conveyance,  they  could  SI.  Smtdtft  raie,  post,  9  Co.  Its.  D9t  d,  T\irn$r 

iMliar  or  pass  the  estate,  WMtkbammr,  Dowm,  t.  KHiy4T.^60U  Kbif  v. Bm^iett^^mfA. 579. 

t  Ch.  Gas.  SIS.,  and  see  Duk€  of  NmfoWs  1  Eden,  4S8.  Infhi  n.  (j), ),  Bmit|ition  (F«^  v. 

<iiei  3  Ch.  Ca.  35.  Beriw  ▼.  AII«r,  17  Ves.  fliaJ^,  Cro.  Jac  696.  Sonii^i  cofs,  snpu),  cojh 

^9,  Varioos  attempts  have  Iteen  made  to  es-  torn  {T^ghr  t.  SJkotc,  Cart  6.  Sf  .)>  ^^i^gi^ 

^flph perpetnities,  fagr  controiling  the  exercise  nnce  or  statute  (Pooft  €«se,  dt  Mo.  810.X  or. 

2[^  right  of  alienation  which  is  inseparable  covenant,  CoUbu  y.  PImmmt,  l  P.  Wms.  ICHiv 

mthe  estate  of  a  tenant  in  tail;  see  Mr.  And  it  appears  from  this  case  that  an  attempt  t0| 

JJiJikrt  celebrated  argument  in  tiie  case  of  suffer  a  common  recorerv  cannot  be.  restnln;^ 

jffhr  d.  AUoM  V.  flsnie,  1  Buir.  84.  (cit  mfra ;  nor  can  1^  concnision  or  agreement  tq 

2^  C  R.  t57.  DriMr  y.  Edgar ^  Cowp.379.  suffer  a  recovery  be  restrained.  BiSnf  Poffi^g* 

2NiT.Brigtai»lB.andP.l9S.),wboobsenres  Ion's  cose,  post,  10  Co.  35.  See  nirtber  a^  tope;^^ 

^Jtthe  power  to  suffer  a  common  recovery  is  a  petuities,    Mary  Portiagtoa't  i^^  sup,    hM: 


£Sr 


iqrtr  itoCf  Ttktnm't  sas^  it  B.  4.  U    4?^  1  Prest  Abstr.  131.  li.  157.    (Bp.) 
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dead)  was  rq)ugnant,  impossible^  and  against  law  (t)  ;  for  the 
death  of  the  tenant  in  tail  is  not  a  cesser  of  the  estate-tail,  but  the 
death  of  the  tenant  in  tail  without  issue  of  his  body,  is  the  de- 
termination thereof.   And  therefore,  if  the  proviso  had  been  that 
the  estate-tail  should  cease,  as  if  he  had  granted  a  rent-charge, 
or  made  a  lease  for  years,  to  another,  that  had  been  repugnant ; 
for  such  acts  do  not  make  a  determination  of  an  estate-tail ;  and 
if  the  estate-tail  should  cease  as  if  he  was  dead,  his  issue  inhe- 
ritable* to  the  estate-tail  would  have  it  by  descent  in  the  life  of 
his  father,  or  he  in  the  remainder  or  reversion  would  have  it  in 
the  life  of  the  tenant  in  tail,  which  is  not  possible  (u) ;  for  to 
every  descent,  reversion,  or  remainder,  upon  the  determination 
of  an  estate-tail,  death,  either  civil,  as  entrv  into  religion  (w)  or 
natural,  as  dissolution  of  the  soul  from  the  body,  is  requisite. 
Reply  to  the     And  as  to  what  some  have  objected,  that  although  it  be  granted, 
2Sc  wmT^   that  when  tenant  in  tail  hath  issue  inheritable  to  the  estate-tail, 
repugnancy,     that  there  is  a  repugnancy  and  impossibility  that  the  issue 
at  the  teiwnt     should  inherit,  or  the  land  remain  or  revert,  for  descend  it  can- 
toneatthe"^^  not,  because  the  father  is  living ;  and  revert  or  remain  over  it 
time  of  the       cannot,  because  tenant  in  tail  hath  issue ;  yet  it  was  said  that 

breai^of  the    there  was  not  any  such  repuimancy  or  impossibility  at  the  time 
conditiOD*  I'll  ii«t  -ii  •         •i»i_  *. 

of  the  breach  of  the  proviso  by  the  tenant  in  tail  m  the  case  at 

[  *  84  b*  ]  the  bar,  because  the  tenant  in  tail  had  not  any  issue  *at  the 

time  of  the  breach  of  the  proviso:  to  that  it  was  answered,  that 

the  having  of  issue  is  not  material;  for  when  land  is  limited  to 

one  and  the  heirs  male  of  his  body,  with  a  proviso  annexed  to 

it  in  the  same  conveyance,  that  if  he  do  such  act,  his  estate  shall 

J t)  It  is  a  nile  of  law,  that  a  condition  most  tifkiibod^,  Man/PortinfctoiescnBe.pmU  10  Co.  56. 

eat  or  determine  the  whole  of  the  estate  to  lliis  doctrine  has  i^ven  rise  to  the  introd  action 

wliich  it  is  annexed;  and  not  determine  it  in  of  two  species  of  provisoes  in  modem  practice, 

part  only,  and  leave  it  good  for  the  residue.  The  one  is  adopted  in  a  settlement  or  estates, 

Thns,  if  a  feofiment  be  made  with  condition,  where  it  is  intended,  that  the  person  in  posses- 

that  on  soch  an  event  the  feoffor  sliaU  enter,  and  sion  of  them,  under  the  settlement,  should  use 

have  the  land  for  a  time ;  or  the  estate  shall  be  the  name  and  bear  the  arms  of  the  settler ;  and 

void  for  part  of  the  time;  or  if  a  lease  be  for  in  case  of  refusal  or  neglect,  that  the  uses  and 

ten  vears,  j^rovided  tliat  upon  such  an  event,  it  estates  thereby  limited,  shall  cease  and  deter- 

shall  be  void  for  five  years ;  these  conditions  mine,  as  if  the  person  so  refusing  or  neclect- 

are  not  good.  Post,  1  Co.  86  b.   Shep.  Touch,  ing,  being  tenant  for  life,  were  dead,  or  being 

lt7.    Upon  this  principle,  it  was  adjudged  in  tenant  in  tail,  were  dead  without  issue,  inherit- 

the  present  case,  that  a  condition  annexed  to  able  nnder  tlie  entail,   l  Sand.  KO.  See  a  form 

an  estate-tail,  that  the  estate  shall  determine  as  of  such  power,  id.  Appendix,  No.  l.   i  Brid|. 

if  the  tenantin  tail  were  dead,  is  void;  l>ecause  Conv.  8.10.  469.  575.     The  other  proviso  is 

the  death  of  a  tenant  in  tail  does  not  determine  used  in  settlements,  for  the  purpose  of  defeat- 

the  estate-tail,  but  his  death  without  issue.  See  ing  the  estate  of  a  tenant  in  tail,  in  case  he  shall 

also  post,  6  Co.  40.   1  Inst.  sect.  720, 1,  t.  ii.  become  intitled  to  a  certain  other  estate,  and 

S89->89f  •    Jermjfn  v.  AncoH  cited  infra.   Sir  limiting  or  shifiing  the  use  upon  that  event,  to 

Antkmiy  Mildmaft  casef  6  Co.  40.   Cro.  Klit.  another  person,  as  if  such  tenant  in  tail  were 

579.  Mo.  592.    And.  346.   1  Inst.  ii.  33.  (t).  dead'without  issue.  1  Saund.  ISO.  Id.  Appendix, 

Feam.Cont.  Rem.  3d.  edit  178.  But  a  condition  No. «.  1  Bridge.  Conv.  304.     Niekolh  v.  Skff- 

may  be  annexed  to  an  estate-tail  to  determine  /eU,  2  Bro.  C.C.  S15.  Doe  v.  Hmet^t^  4  T.  R. 

it  whoUf  by  the  re-entry  of  the  donor  or  his  heirs,  13.  StmUy  v.  Staniev,  16  Ves.  491 .  See  fbrther 

as  on  alienation  by  feoffinent,  fine  at  common  asto  repngnantcomlitions,  Shep.  Touch.  126 — 

law,  or  any  other  conveyance  which  worlLS  a  129.  Vin  Abr.  Conditions,  Z.  Biac.  Abr.  Condi- 

discontinnance,  and  b  considered  in  law  as  tor-  tion,  L.  Com.  Dig.  Condition,  D.  4.  1  Inst.  222 

tions,  and  may  be  restrained  by  proviso,  see  b.  &c  ii.  26—^.  and  the  notes  ib.    (Ed.)  - 
i  Inst  sect  362.  ii.  28.     Croker  v.  TVml/ton,        (u)  See  1  Inst,  sect  720, 721,  722,  3.  ii.  289 

Cro.  Eliz.35.'l  Leon.  292.;  though,  as  already  ob-  —292.    (£d.) 

^rved,  a  condition  to  restrain  uienatLon  by  com-       (w^  To  what  purposes  a  profession  in  refigion 

mon  recovery,  is  void,  see  the  last  note.  So  a  limi-  had  toe  effect  or  a  natural  death,  or  not ;  see  1 

tation  by  way  of  nse  may  ennre  to  defeat  an  es-  Inst  131  b.   132  a.  b.  133  b.  248  b.  lii.  366 — 

tate-ttil|as  if  tenant  in  tail  were  dttA^tmt  htin  389.  Com.  Pig.  Profession,  (b).    (Ed.) 
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cease  as  if  he  was  dead,  this  proviso  is  repugnant  to  the  begin- 
niog ;  for  by  the  express  limitation  he  hath  an  estate  of  inhe- 
ritance, which  by  possibility  may  continue  for  ever,  and  his  es- 
tate of  inheritance  doth  not  begin  by  the  having  of  issue,  but 
presently,  before  any  issue,  he  hath  an  estate  of  inheritance  (x). 
And   theriefore  before  issue,    his   feoffment  is    a   discontinu- 
ance (y),  and  no  forfeiture,  neither  shall  he  in  the  reversion  be 
received  upon  his  default  in  a  prs&cipe  (z).     And  therefore  if  a 
man  makes  a  gift  in  tail,  upon  condition  that  if  he  dies,  his  es- 
tate  shall  cease,  and  the   donor  re-enter,    this   condition  is 
void  (a  I):  and  in  such  case,  if  tenant  in  tail  be  disseised,  and  a 
descent  is  cast,  or  if  tenant  in  tail  makes  a  discontinuance,  and 
afterwards  tenant  in  tail  dies  without  issue,  the  donor  shall  not 
enter  for  this  condition  broken  (b  1) ;  for  although  the  estate  in 
tail  ceased  by  accident  afterwards  by  his  death,  yet  the  condition 
was  repugnant  at  the  time  of  the  creation  of  the  estate-tail :  for 
if  a  man  makes  a  lease  for  life,  in  the  judgment  of  the  law  at  the 
beginning,  death  is  the  determination  of  that  estate  by  express 
limitation ;  but  if  a  man  gives  lands  in  tail,  viz.  to  one,  to  have 
to  him  and  his  heirs  of  his  body,  there  it  appears  by  express  li- 
mitation, that  in  judgment  of  law  death  is  not  a  determination 
of  it,  but  death  without  issue  of  his  body.     It  is  likewise  repug- 
nant that  land  should  revert,  or  remain  during  the  life  of  tenant 
in  tail  himself,  as  it  hath  been  said. 

And  Anderson,  chief  justice,  put  the  case  in  8  {a)  Ass.  pi.  S3»  Per  Anderson, 
where  a  man  gave  lands  to  one  Mary  and  Joan  her  sister  4*  A^-  ^1"^:'^  *^^ 
reiibus  de  corporibus  eat-um  legitime  procreatis  (by  which  they  had  |e„  ^^  xh^ 
a  joint  estate  for  life  and  several  inheritances  (c  1) ),  and  the  do-  heirs  of  their 
nor  intending  that  neither  of  them  should  break  the  jointure,  but  Mies,  so  Uiat 
that  the  survivor  should  have  all  by  jus  aca-escendi,  added  this  gbaii  have  tiie 
daxiset  sub  hacjbrma  quod  ilia  qtue  illat-um  ditUius  vixeHt  tenebit  whole,  if  the 
terram  iUam  integram ;  but  forasmuch  as  his  intent  is  contrary  v°ere3'^,^vJf' 
to  law,  therefore  if  the  jointure  be  severed  by  a  fine  levied,  the  vorship  does 
survivor  shall  not  have  the  part  so  severed,  by  the  said  clause  not  hold,  the 
which  he  hath  inserted  out  of  his  own  conceit  and  imagination,  repugnant '^ 
repugnant  to  law  and  reason.     So  here  the  intent  of  Christo- 
pher was,  that  the  estate-tail  should  cease,  as  if  tenant  in  tail 
^tt  dead,  which  intent  is  repugnant  to  the  rules  of  law,  and 
^pinst  sense  and  reason.   And  he  cited  also  the  case  of  (i)  Pie-  P^*»»|'»»'« 
"ngton,  6  R.  2.  which  see  title.  Quid  juris  clamat,  pi.  20.     A  L!Ja^\br  years 

'^'■^ttkNied  that  if  the  lessor  jarant  the  reversion,  the  lessee  shall  have  fee,  if  the  lessor  grant  the 
T^efsioa  by  fine,  the  lessee  shall  not  have  fee.  (a)  Co.  Lit.  183  a.  2  And.  is.  138.  Br.  Joint- 
Jwnti,  40.  (6)  Co.  Lit.  178  b.  Plowd.  26  a,  34  b,  487  a.  8  Co.  76  a.  Dyer,  "iOg.  pi.  21. 
*^«riu  Sect  729.  1  And.  316.  Cro.  Jac.  698.  1  Jones,  58,  59.  Godb.  105.  1  Ro.  R.  478. 
^*  SI  H.  7.  11  b.  2  Brownl.  227.  294.  Goldsb.  6.  Co.  Lit.  378  b.  [Vin.  Abr.  Condition, 
^  *•  pL  3.    Bac.  Abr.  Conditions,  L.] 

(^)  See  1  Inst.  iii.  118.  n.  (o  l).    (Ed.)  onl^  remedy.    As  to  the  doctrine  of  descents 

V^)  See  1  Inst.  iii.  118.  n.  (c  \ ).    (Ed.)  which  (toll  entry  in  general,  see  1  Inst,  iii  23. 

^  W  Ace.  f  Inst.  345.    1  And.  133.    4  Leon.  (a).    (Ed.) 

^;  Cott.  Dig.  Receipt  A  S.    (Ed.) 

1^1)  Aate  p.  308.  o.  (t).  (c1)  For  instances  of  joint-tenants  for  life 

^y^)U  the  case  proposed,  the  donor  must  with  several  inheritances,  see  1  Inst.  182  a.  b. 

'"*'' 1^  right  to  the  reversion  by  real  action,  183  a.  b.  184  a.;  and  that  in  such  case  the  fee 

S j ^^  '^  lis,  119.  (d  1).  214,215.  (n);  for  does  not  execute,  so  as  to  break  the  joint-te- 

Sy^  the  entry  it  tolled  bv  descent,  or  by  a  nancy ;  1  Inst,  182  a.  b.  i.  741—744.  and  n.  (n). 

"*^*"^itt«iiee  by  temntiii-taily  an  action  ii  the  ib.    (Ed.) 
^OL.  I.                                                       P 
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man  makes  a  lease  upon  condition,  that  if  the  lessor  grant  tbe 
reversion,  that  the  lessee  shall  have  fee ;  if  the  lessor  grant  the 
reversion  by  iBne,  he  shall  not  have  fee,  for  the  condition  is  re- 
pugnant and  void  (d  1).     And  further,  he  held  that  this  proviso 
C  *  85  a.  ]  was  •utterly  void  for  the  (a)  uncertainty,  for  judges  ought  to 
know  the  {b)  intent  of  the  parties  by  certain  and  sensible  words, 
Afeoflfmentto  which  are  agreeable  and  consonant  to  the  rqles  of  law.     And 
^^'^^iBvM    therefore,  if  land  be  given  by  deed  to  two,  to  have  and  to  hold 
for  nncertain-    to  them  4*  (c)  koredtbus  (e  1),  it  is  vokl  for  the  insensibility  and 
ty,  though  with  uncertainty  (f  1),  and  althou^  it  hath  a  clause  (rf)  of  warranty 
TOmntyto      ^^  them  and  their  heirs,  that  will  not  make  the  firsft  words 
them  and  their  which  are  uncertain  and  insensible  to  be  of  force  and  efiect  in 
heirs.  j^^w,  although  his  intent  appeareth,  but  his  intent  ought  to  be 

Jermyn  y.  declared  by  words  certain  and  consonant  to  law.  And  he  cited 
On  a  devise  two  cases  adjudged  in  the  point,  one  in  the  case  of  a  will»  and 
of  an  estate-  the  other  in  the  case  of  an  use.  And  the  case  of  the  will  was  in 
^^restndn^tia  *^  action  of  waste  between  (e)  John  Gerrain  and  Arthur  Arscot 
attempt  to  snf.  in  Com.  Banco,  Hil.  37  Eliz.  Rot  1758,  and  the  case  was  in 
fer  a  common  efiectthus:  Thomas  Gary  was  seised  in  fee  of  the  manor  or 
r.nun'tour'^  farm  of  Gary  in  the  parish  of  St.  Giles  iii  the  Heath  in  the 
it  void.  *  county  of  Devon,  and  held  it  in  socage,  and  had  issue  six  sons 
(a)  6  Co. 42  a,  and  one  daughter,  viz.  Peter,  Henry,  Fulford,  Richard,  An- 
698^(6^ (5f'  drew  and  Gregor)',  and  Mary,  and  14  Martii  25  Eliz.  did  de- 
-  Lit.  314  b.  *«  mise  the  manor  or  farm  aforesaid  to  the  said  Arthur  for  90  vears^ 
Co.  f5b.  Lit.  if  the  said  Arthur  Arscot  and  Grace  Arscot,  or  any  of  them 
?x  Hob.  174.  ^^ovi^d  so  lon^  live ;  and  afterwards  by  bis  last  will  in  writing 
Co.  Lit.  8  b.  B.  devised  the  said  manor  or  farm  to  the  said  Peter  Gary  and  his 
N.  C.  156  Br.  heirs  male  of  his  body,  the  remainder  in  the  same  form  to  his 
^f^'H.6^*  other  sons,  the  remainder  to  the  said  Mary,  his  daughter,  wife 
73  b.  20  H*  6.  of  Henry  Prust,  and  the  heirs  of  her  body  for  ever;  in  which 

d5b.  S2H.6. 

15  b.  23  E.  4. 16  b.  Fitz.  Feoffment  and  Faits,  8.  Plowd.  28  b.  Bridg.  134.  8  Co.  155  a.  1 
Roll.853.  Perk.  Sect.  181.  Kelw.  104.  nn.  26.  1  And.  225.  2  And.  141, 142.  3  Bnlstr.  126. 
4  Leon.  246.  nn.  400.  Godb.  121. 230.  [Vin.  Abr.  Estate,  M.  pi.  1.  GiantHy  R.  pi.  71.  (d)  10 
Co.  97  a.  Co.  Lit.  585  b,  333  b.  [Vin.  Abr.  F^tate.  pi.  2.  Intent,  A.  pi.  t],  («)  Mo.  364. 
471.  544. 633.  4  Leon.  83.  1  And.  186.  2  And.  7. 142.  Biidgm.  135.  6  Co.  43  a.  10  Co.  42  b. 
1  Jones,  59.  [Cro.  Jac.  697.  1  Inst.  223  b.  (i),  17th  edit.  225  a.  ii.  S3,  (y).  133,  (r).  4  Bnrr. 
1935. 1943.    1  Fearne  380.    2  Cm.  Dig.  4. 384.    Vin.  Abr.  Condition,  Z]. 


(d  l)  For  when  the  fine  transfers  the  fee  to  the  condition,  which  is  paramount  the  ooater ; 

the  conusee,  it  would  be  absurd  and  against  and  possession  at  an  instant  is  sufficient  to  tup- 

xeason,  that  the  same  fine  should  work  an  es-  port  the  increase  of  the  fee.    Post,  8  Co.  76  a. 

tate  in  the  lessee,   1  Inst.  378  b.  ii.  29ll   Bac.  1  Inst.  217  a.  ii,  12.    8ee  fhrtlier  as  to  condi- 

Abr.   Conditions,   L. ;    see   also   ace.    Perk,  tions  repugnant  by  reason  of  the  inteot,  Vin. 

sect.  729. ;  but  ibid.  sect.  730,  it  is  said,  if  the  Abr.  Condition  B  a.    (Ed.) 
lessor  had  granted  the  reversion  to  a  stranger 

by  deed,  the  lessee  in  such  case  should  have  fee  (b  1)  See  1  Inst.  5  b.  (6).  i.  494.  (13).  2  Rol. 

by  the  condition,  because  the  reversion  is  not  Abr.  833.  M.  Vin.  Abr.  Estate,  Bf .    (Ed.) 

in  the  grantee  before  attornment,  (that  is,  at  (p  1)  In  Doe  d,  WUUa  v.  ikforfui,  4  T.  K.  39. 

common  law,  before  the  Stat.  4  and  5  Ann.  c  16.),  it  was  contended,  that  the  words,  <<to  the  use 

and  yet  the  feoffor  has  granted  the  same,  and  of  all  and  every  the  child  or  diiklren  equally, 

agauist  this  grant  he  .cannot  plead  Negraiita  pa»  share  and  share  alike,  if  mor«  than  one  as  te- 

by  the  deed.  But  if  a  man  makes  a  lease  for  years  nants  in  common,  and  not  as  jotnttenmnts,  and 

upon  condition,  that  if  the  lessor  ousts  him  with-  if  but  one  child,  theu  to  such  only  child,  hlU  or 

in  the  term,  be  shall  have  fee ;  in  this  case,  by  the  her  heirs  or  assigns  for  ever,*  did  not  create  an 

performance  of  tiie  condition  he  shall  have  fee,  estate  in  fee  in  all  the  diildrea,  for  want  of  the 

because  it  is  the  act  and  wrong  of  the  lessor  him-  word  «  their ;"  bat  the  court  heU  otherwise, 

•elf,  whereof  he  shali  not  take  advanta^ ;  and  at  the  words  *<  his  or  her  heirs,*'  being  allowed  to 

the  tame  instaat  that  the  lessor  ousts  him,  the  les-  operate  as  words  of  lioUtalio^  an  all  tka  piaeed- 

seebasfee^aodthetitleofthelesseeisbyforceof  big  watdt in  the sentcaca.   (£i».) 


M  b«-^5  a.  b.  corset's  case.  SI  1 

* 

w31  were  these  provisoes  and  clauses,  contained  in  these  words 
fiiUowiiig^  viz.  provided  that  {/)  if  the  said  Peter  Gary,  his  son, '  (/)  Cro.  Jac. 
or  any  of  die  sons  of  the  said  Thomas,  or  any  of  the  heirs  male 
of  tkeir  bodies  to  be  begotten,  at  any  time  or  times  hereafter,  wit- 
tingly, willingly,  and  advisedly  shoilld  attempt  or  endeavour  by 
any  act  or  acts,  way  or  means,  to  sell,  alien,  bargain,  disconti* 
niie,  &C.  and  such  attempt,  endeavour,  act  or  acts  should  exe« 
cute,  See.  by  any  overt  or  notorious  act  or  acts  whatsoever,  &c. 
tfiat  then  immediately  after  every  time  or  times  of  such  attempt, 
8tc«  and  before  any  such  bargain,  sale,  alienation,  &c.  were 
had,  made  or  executed,    the  aforesaid  estate  and  estates  of 
evetr  sudi  person,  son  or  heir,  doing,  attempting,  &c.  anv  act 
or  thing  aforesaid  contrary  to  the  intent  and  meanii^  of  tins 
his  last  will  and  testantent,  &c.  shall  cease  and  determine  in 
such  manner  and  form  to  all  intents,  constructions  and  pur- 
poses, and  as  though  such  person  so  attempting,  &c.  were  natu- 
rally dead  indeed,  and  not  otherwise ;  and  tnat  such  person, 
&c.  to  whom  the  premises  should  descend,  ^remain,  or  come,  [  *  85  b.  1 
if  such  person  so  attempting,  &c.  were  naturally  dead  indeed* 
should  have  and  enjoy  the  premises,  during  the  life  of  such 
persons  so  attempting,  &c.  with  like  remainders  and  limitations 
over,  &C.  as  if  such  person  so  attempting,  &&  were  naturally 
dead ;  and  after  the  decease  of  such  person  so  atten^)ting,  &c. 
diat  then  the  premises  should  remain,  descend,  come,  or  be  to 
such  person,  &c.  unto  whom  the  same  ought  or  should  next  de- 
scend to,  accrue,  or  be  by  the  true  intent  and  meaning  of  his 
testament  afot*esaid,  with  such  remainders  and  limitations  of  es- 
tate and  estates  over,  and  in  (a)  such  sort  to  all  intents,  con-  (a)3Co.  27t« 
•tractions  and  purposes  in  all  things,  as  though  no  such  attempt 
lutd  been  committed.    And  afterwards  the  said  Thomas  Gary 
died,  and  aft;erwards,  viz.  Quindena  Pasc.  27  Eliz.  Peter  Gary 
levied  a  fine  of  the  said  manor  or  farm  to  John  Germin,  and  the 
said  Henry  Gary  came  to  the  said  tenements  ^ond  claimed  the 
reversion  by  force  of  the  said  devise ;  and  if,  upon  all  this  matter, 
John  Germin  the  plaintiff,  notwithstanding  the  said  provisoes 
and  claim  aforesaid,  had  the  reversion  continaing  in  him  or 
not,  so  that  he  might  maintain  the  action  of  waste  or  not,  was 
tJieqnestion :  and  upon  solemn  argument  it  was  adjudged  by  all 
tbe  justices  of  the  Common  Pleas,  that  the  action  of  waste  was 
>isintainable,  and  that  the  said  proviso  of  restraint  was  void  for 
^  principal  reasons :  {b)  one,  because  it  was  against  law,  the 
odier,   that  it  was    repugnant  and   contradictory  in    itself: 

r'  itt  the  law  for  two  reasons,  for  be  the  said  proviso  a  condi-  An  estate-tail 
or  Umitation,  the  whole  estate  ought  to  be  defeated  by  it,  ^-SS^^lt 
sua  It  cannot  determme  the  estate  m  part  and  continue  it  for  the  and  renMaa 
'^ae  (o  I ) ;  and  an  estate  in  land  cannot  cease  for  a  time,  and  i^  ^'  ^^ 
*^ve  and  revest  afterwards  (h  1):  the  other,    when  a  man  JSJiSteaiB- 

*^^cMe  at  one  time,  aad  be  in  existence  at  another  time ;  (6)  Mo.  364.  Post,  86  b.  Cro.  Jac. 
^«09t.  6  Co.  40  b.  8  Co.  17  a.  [4  Bpw,  146.  1  Inst.  U.  577.  (a).  Shep.  Touch.  71.  ed.  Prest. 
^S  CnkDif.  4.S04.  Yin.  Ab.  Conditioii,  N  d.  pl.S4.    Bac.  Abr.  Conditions,  L.  Con.  Dig. 

r,4.0.ai. 


w^V*t)  See  ace.  CmUur  ▼.  ahuMutgky  4  (h  1)  It  is  a  general  nub,  that  afa  estate  dm- 
5!^  tm.  JM*  d.  Hitiry  ▼.  flsBMSdk  0M  not  cease  at  one  time  and  b^  InexiMenee  at  an- 
'''^iD«#.tl3.  Aatep.t08.il.  (T).    (£o.)     othertime;  bnt^heieadteHraliTeeststeiAcri- 
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nor  can  anes-  gives  land  to  one,  and  his  heirs  male,  with  remainders  over,  he 

J*^®  *"/h^'  ^  cannot,  by  the  rules  of  the  law,  determine  this  estate  in  tail  as  to 

ru^es^of  law  *  ^^®  person,  and  dispose  the  same  estate  to  another  person  (i  1). 

be  made  to  And  therefore  they  agreed  the  case  in  28,  29  Hen.  8.  fo.  33  a. 

cease  as  to  one  Dy  ^^^  ^j^j  ^  ^^,^1  cannot  devise  an  estate  in  fee-simple  to  one, 

over  to  an-  ^^^  i^  ^^  ^^  ^<>^  such  an  act,  that  his  estr.tc  shall  cease,  and  that 
other.  another  shall  have  it  in  fee-simple;  for  when  he  hath  disposed 

the  estate  in  fee  to  one,  he  hath  not  power  after  in  the  same 
Rnle— that  ^rj|i  xq  clevise  it  to  another  (k  1).  And  for  the  construction  of 
which  cannot  ^il'^j  this  rule  was  taken  by  the  justices  in  their  arguments, 
by  the  rules  of  that  such  an  estate  which  cannot  by  the  rules  of  the  common 
the  common  ]^yf  j^e  conveyed  by  act  executed  in  his  life  by  advice  of  counsel 
ed  bypctexe-  learned  in  the  law,  such  estate  cannot  be  devised  by  the  will  of 
cuied  by  ad-      a  man,  who  is  intended  in  law  to  be  {d)  inops  consilii  (l  1).   As 

vice  of  roiin- 

sel,  cannot  be  devised  by  the  will  of  a  man,  who  is  intended  by  law  to  be  inops  consilii.  (c)  Cro. 
Jac.  592.  .  2  Roll.  Rep.  216.  Hutton,  60.  2  And.  11.  142.  Palm.  49.  Winch.  56.  Cio.  Car. 
58.  Finch,  46  b.  Bridgm.  135.  Dyer,  33.  pi.  12.  2  Leon.  114.  Cro.  El.  525.  833.  Vangh. 
271.  [Post,  10  Co.  97  b.  Co.  Lit.  18  a.  Plowd.  29.  1  Salk.  231 .  pi.  9.  10  Mod.  423.  1  Sand. 
Us.  136.  1  Prest.  Est.  484].  (d)  3  Cro.  20  b.  8  Co.  95  a.  3  Bnlstr.  106,  [l  Ld.  Raym.  208. 
8  East,  567.    1  Taunt.  600.    1  Tr.  Eq. 5th  edit  434,  n.    6  Cm.  Dig.  41.} 


at^d  by  a  person  who  has  several  estates,  it  may  tation  in  conveyances  at  common  law,  Feam. 

cease  as  to  one  ^estate,  and  continue  as  to  the  Ex.  Dev.  4. 

other.    Thus  a  term  for  years  granted  by  a  per*  Of  executory  devises  there  are  three  kinds : 

son  who  has  an  estate-tail,  with  a  remainder  or  1st.  Where  the  devisor  departs  with  the  whole 

reversion  in  fee,  may  be  avoided  by  the  issue  in  fee,  but  upon  some  future  contingency  qualifies 

tail,  and  yet  continue  In  force  as  to  the  remain-  that  disposition,  and  devises  the  whole  estate 

der  in  fee.    So  if  ^.  be  tenant  for  life,  remain-  over  to  some  other  person,  which  is  new  in  law 

dcr  to  B.  for  life,  remainder  to  A.  in  fee,  and  (see  Brook.  234.   Dyer,  33.  Vaugh.  271.),  and 

A,  lease  for  yeai4,  the  term  will  cease  on  the  was  first  advanced  in  the  case  of  Hind  cmdX^oiiy 

c^th  of  A.  as  against  jD.,  though  it  will  continue  19  Eliz.  3  Leon.  64.  Per  Nottingham,  C.  in  the 

in  force  as  against  the  heirs  and  assigns  of  i4.;  ease  of  the  Duke  of  Norfolk^  3  C.  C.  l.    2d. 

see  Beaumont*8  case^  post,  9  Co.  138.  Baker  v.  A  devise  of  a  freehold  estate  to  commence 

W^fttif,  Cro.  Car.  476.  1  Prest.  A bst.  359,  360.  in  futuro;    as    where    the    devisor,    without 

1  Prest.  Est.  44.  2d  edit.    (Eu.)  departing  with  tlie  immediate  fee,  gives  a  fu- 

(f  l)  ^ut  it  is  otherwise  as  to  a  conditional  ture  estate,  to  arise  either  upon  a  contingency, 

limitation,  Ladu  Ann  Frt/'s  case,  1  Vent.  199.  or  at  a  period  certain,  unprecedcd  by,  or  not 

&c.  Shutileworth  v.  Barber,  2  Mod.  7.  cit.  ante  having  the  requisite  connexion  with  any  imme- 

p.  169.  n.  (z).      So  an  estate  may  be  limited  diate  freehold,  to  give  it  effect  as  a  remainder, 

by  way  of  use  so  as  to  change  from  one  person  Feam.  Ex.  Dev.  4th  edit.  17.  24. ;  and  these 

to  another,  by  matter  subsequent,  or  upon  the  have  been  frequent,  Dae.  AI>r.  Legacies  and 

happening  of  some  future  event.    Thus  if  a  sei-  Devises,  I.  '3d.  Bequests  of  terms  for  years,  after 

sin  in  fee  be  limited  to  J.  S.  to  the  use  of  ^.  in  a  previous  disposition  for  life;  see  post.  Mat- 

tail,  provided  that  if  B.  return  from  Rome,  then  theio  Manning's  case,  8  Co.  95.    Lampet*8  case, 

the  lands  shall  remain  to  the  use  of  C.  in  fee ;  10  Co.  46.    Executory  devises  cannot  be  bar- 

the  limitation  to  C.  will  vest  in  abridgment  of  red  or  prevented  from  taking  efliert,   Feam. 

the  estate  limited  to  Ar,  see  2  Leon.  16.  1  Sand.  Ex.  Dev.  67. ;  and  therefore,  in  order  to  pre- 

142.    Ante  p.  169.  n.  (z).    See  further  as  to  vent  their  being  used  as  a  mean  of  creating 

the  difference  between  tlie  rules  applicable  to  perpetuities,  it  is  a  rule  that  an  executory  de- 

nscs  and  to  legal  estates,   1  Inst  h.  575 — 577.  vise  must  vest  within  the  compass  of  a  life» 

(a).  2  Prest.  Conv.  475.    (Ed.)  or  lives,  in  being,  and  twenty-one  years  and 

(k  1)  But  such  dispositions  by  will  are  now  nine  montlis  after.  Pells  v.  Brown,  Cro.  Jac. 

supported  as  executory  devises,  Beachciqfi  v.  590.  Faiifax  v.  Heron^  Prec.  Ch.  67.  Tayhr  d, 

Broome,  4T,  R.  441. ;  which  doctiine  seems  to  Smi(h  v.  Buldall,  2  Mod.  289.  Stephens  v.  Sit- 

have  originated  in  the  indulgence  shown  to  testa-  phens,  Forr.  228. ,  Leake  v.  Robinson,  2  Meriv. 

tors  in  enectoatiug  tlieir  intentions,  whereby  the  363^   1  Inst.  SO  a.  (5).  i.  515.  (7).    See  further 

judges  wereinduced  in  wills,  as  well  as  in  limita-  as  to  executory  devises,  post,  Matthew  Man* 

tions  of  uses,  to  dispense  with  the  strict  rales  of  NtM^s  case,  8  Co,  95.  LampeCs  case,  10  Co.  46. 

the  common  law,  according  to  which  no  remain-  and  the  notes  ib.  1  Inst.  ii.  646 — 65t.  (c).  6  Cm. 

der  could  be  limited  over  after  an  estate  in  fee  Dig.  2d  edit.  461—592.    (Ed.) 

simple,  nor  a  freehold  be  created  in  futuro.    An  (Li)  This  rule  for  the  construction  of  wllli 

executory  devise,  therefore,  may  be  defined  to  was  reco^ised  by  Lord  EUenborougb,  Ch.  J. 

be  such  a  limitation  of  a  future  estate  or  inferest  in  delivering  judgment  in  Goodrighl  v.  Forrester, 

in  lands  or  chattels,  as  the  law  admits  in  the  case  8  East.  567. ;  in  which  case  it  was  determined 

of  a  willy  though  contrary  to  the  rules  of  limi-  that  a  rigl^t  of  entry  is  not  devltable,  and  see 


la 


d5b*---86a.  Corbet's  CASE.  21 S 

if  a  man  by  his  will  devises  land  to  one  (e)  for  ever  (m  1),  there 
he  hath  a  fee,  for  *  such  estate  might  be  conveyed  by  act  exe-  [  *  86  a.  ] 
cttted :    But  if  he  devises  further,  that  if  the  devisee  do  not  such  A  devise  to 
an  act,  that  another  shall  have  the  land  to  him  and  his  heirs,  ^^^^^^  ^p^ 
the  same  is  void  (n  1),  as  is  aforesaid,  for  such  a  limitation,  if  |:ffect  of  a  de- 
it  was  by  act  executed,  was  void,  4*  sic  de  ceteris.  vise  over,  if  the 

And  it  was  resolved,  that  the  said  (a)  proviso  was  repugnant  d^J,||rii^an*^ 
for  two  reasons,  one,  because  when  he  had  devisedjthe  land  to  act. 
one  and  the  heirs  male  of  his  body,  which  is  an  estate  of  inhe- 
ritance and  determinable  on  death  without  issue  male  of  his  (e)Co.  L.9b. 
body  by  express  limitation,  such  proviso  to  cease  it,  as  if  he  was  ^^^}^\}'}^\i 
dead,  is  repugnant,  for  the  death  of  tenant  in  tail  is  not  (b)  a  Keb.  96.  i 
determination  of  it,  but  death  without  issue.     Secondly,  it  was  Buistr.  ^i9. 
repugnant,  for  the  first  part  of  the  proviso  was,  that  if  he  shall  ll\R^^^^' 
attempt,  or  go  about  to  discontinue,  bar,  &c.  and  shall  accom-  43'b.  *Mo.  57. 
plish  and  effect  the  same,  then  that  his  estate  shall  cease  from  ^  Vent.  ?i6. 
the  time  of  attempt,  &c.  and  before  such  alienation ;  in  which  it  s79^Ba^Abr 
was  agreed  there  was  a  manifest  repugnancy,  for  by  the  first  Condition,  L. ' 
part  the  estate  should  not  cease  until  an  attempt  and  accom-  Fines  and  Re- 
plishment,  and  by  the  later  part  it  should  cease  after  attempt  ut.^^^  Ante 
and  before  accomplishment.     And  these  were  the  reasons  of  p.  208.  and 
their  judgment  in  the  said  case  between  Germin  and  Arscot,  cases  cited  ii 
which  being  in  the  case  of  a  will  which  receiveth  (c)  a  benign  m  Ante  84  &• 
interpretation  according  to  the  testator's  intent,  is  stronger,  as  ^0. 592. 
the  Lord  Anderson  said,  than  the  case  at  the  bar. 

The  other  case  which  the  Lord  Anderson  cited,  was  adjudged  Cholmley 
HiL  37  Eliz.  between  {d)  Cholmley  plaintiff,  and  Humble  de-  ^-  eov£ntto 
^dant  in  Com'  Banco,  and  was  such  :  Sir  Richard  Cholmley  stand  seised 
wised  in  fee  of  the  manor  of  Thornton  super  Montem,  &c.  by  to  the  use  of 
his  deed  indented,  covenanted  with  William  Bapthorp,  Philip  foH^lfeTwHu''' 
Constable,  John  Hussey,  and  others,  and  their  heirs,  that  in  remainders 
^^nsideration  that  the  said  manor  should  continue  in  his  name  over  in  tail, 
Wid  posterity,  and  in  consideration  of  natural  love  and  blood,  any^of*th^  in 
^•that  he  would  enfeoff  them  and  their  heirs  within  one  year  remainder  in 
following,  to  the  uses,  intents  and  purposes  following,  and  de-  J***  ^^^^^  Y^*j"> 
dared  in  the  same  indenture,  viz.  to  the  use  of  himself  for  the  ceas^Tn  re^ 
^^nn  of  his  life,  and  afterwards  to  the  use  of  Francis  Cholmley  spect  to  liim  as 
^life,  and  afterwards  to  the  use  of  Henry  Cholmley  and  the  JjeajT^^hf 
htirsmale  of  his  body,  with  divers  remainders  over;  and  fur-  vbobeldrL 
«cr  covenanted  by  the  same  deed,  that  if  he  failed  to  execute  pugnant. 
^e  estate  within  the  said  year,  that  then  he  and  his  heirs,  for 
fhe  considerations  aforesaid,  would  stand  seised  to  the  uses  and  (c)  Co.  Lit. 
"Stents  aforesaid,  and  to  no  other.     And  in  the  same  indenture  ^^^  «•  ^o*^ 
•^f  the  said  covenant  was  a  proviso,  that  if  the  said  Henry  373  b.  11. 646 

LWl-  (d)2  And.  142. 149.  6  Co.  43  a.  10  Co.  4«  b.    Winch.  56.  Cro.  Eliz.  378.    I  And.  346. 
"••i^.ess.    [1  Inst.  ii.  133.  (f).  575.  (a).  1  Fearne,  379.  381.  Bac.  Abr.  Conditions,  L]. 

r^J^<H»lu  cited  in  n.  (d),  p.  213.    But  the  rule  to  pass  a  fee,  l  Inst  9  b.  i.  498,  9.  and  the  notes 

r|*^^  nnderstood  with  the  exception  of  execu-  ib.    (Ed.) 

r|n^'fevi8es,see  the  last  note.  For  other  mles  of  (n  1)  That  an  estate,  by  way  of  execntoiy 

?*^ctioa  with  regard  to  wills,  and  as  to  what  devise,  may  be  so  limited,  as  that  its  taking  ef- 

J*^be  devised  in  generid,  see  Butler  and  Bo-  feet  or  not  may  depend  npon  the  act  oi  the 

ff  ^"^  post,  3  Co.  32  a.  and  the  notes  there,  owner  of  the  fee  which  precedes  it ;  see  Beaeh^ 

{■•^  11.644.  (7).  646.  (19).  (b).    (Ed.)  croft  v.  Broome,  4  T.  R.  441.  Ante  p.  212.  D. 

^^  0  Ai  to  what  worda  in  a  will  are  sufficient  (k  1).    (Ed.) 
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Cholmley»  or  any  of  the  hein  male  of  hh  body,  should  attempt 

or  make  any  feoffment,  &c.  that  his  estate  should  cease,  as  if  he 

was  dead,  and  that  then  the  said  William  Bapthorp  and  th« 

[  *  86  b«  ]  other  *  feofiees  and  their  heirs«  should  stand  seised  to  the  use 

of  such  person  to  whom  it  ought  to  descend,  or  remain  by  the 

said  deed  intended,  as  if  he  was  dead ;  with  the  remainders  oirer, 

as  aforesaid :  and  no  feoffinent  was  made  within  the  year;  and 

afterwards  Sir  Richard  and  Francis  died,  Henry  had  issue 

'  llichard  the  plaintiff,  and  levied  a  fine  with  proclamations  to 

Humble  the  defendant ;  the  plaintiff  entered  by  colour  of  the 

aforesaid  proviso,  the  defendant  entered  upon  him,  and  he 

brought  an  action  of  trespass :  and  it  was  adjudged  against  the 

plaintiff.     And  the  principal  reason  of  the  judgment,  as  the 

(«)  Mo.  59f .     Lord  Anderson  said,  was,  because  the  said  (a)  proviso  to  cease 

an  estate-tail  as  if  tenant  in  tail  was  dead^  was  utterly  against 
[Ante  p.  SOS.  law,  impossible,  and  repugnant  to  [at]  the  beginning  at  the  time 
n-  (t)].  of  the  dieUvery  of  the  indenture.  And  in  the  same  case  it  was  also 

agreedt  that  if  a  man  limit  an  use  in  tail,  with  a  proviso  that  if 
he  do  such  an  act,  that  his  estate  shall  (b)  cease  during  his  life, 
If  a  use  be  fi-  that  such  proviso  is  utterly  void  (o  1).  And  it  v^as  agreed,  that 
^te»  with^  ^  ^  ^^^  limt  an  use  in  tail,  with  a  proviso  that  if  he  do  such  an 
provboytliatif  BCt,  that  hh  estate  shall  cease  during  his  natural  life,  that  this 
be  do  snch  an  proviso  is  repugnant  and  contrary  to  law,  for  he  cannot  by  pro« 
2^h^eaM^iir.  ^^^  ^^  condition  determine  the  estate  in  the  land  to  which  it  is 
ine  his  life,  annexed  in  part.  For  now,  when  the  stat.  of  27  Hen.  8.  hath 
tilts  pro? ISO  is  transferred  the  use  into  possession  and  estate  of  the  land,  he 
^^^'  cannot  make  a  fraction  in  that  estate  in  case  of  limitation  of 

^n^tote  ^  ^^  (^  ^^*  which  he  cannot  do  in  a  gift  in  tail  by  livery  in  pos- 
which  are  not  Session,  for  the  statute  hath  not  transferred  the  possessicm  to 
allowable  in  |he  use,  but  hath  (c)  transferred  and  incorporated  the  use  in  the 
at  conr^?*  estate  of  the  land,  which  is  proved  by  the  usual  form  of  plead- 
If^w,  cannot  be  ing»  that  is  to  say,  deusibus  in.  possession'  transfereniT  {q  1);  and 
niadieiniiniita-  therefore  as  to  this  purpose,  since  the  said  act  of  27  Hen.  8.  it  is 
^'^^      «n,uchwifamanhadmadea(d)giftmtaUwithpro™o,  ot 

upon  condition^  that  if  the  donee,  do  such  an  act,  that  his  estate 
shall  ceaae  during  hi&  life ;  or  if  a  feoffinent  in  fee  be  made  vrith 
proviso,  or  upon  such  condition,  that  his  estate  shall  cease  dur- 
L  a-H  *  ^^S  ^^^  ^^^ '  these  provisoes  or  conditions  are  utterly  void  and 
miu^di^eat  ag^nst  law  ;  for  f  a  condition  or  limitation  annexed  to  an  estate 
the  whole  es-  of  land,  ought  to  destroy  the  whole  estate  to  which  it  is  an- 
tateandnota    u^xed,  and  not  part  of  it(Bl);  and(e)  he  who  enters  for  a 

part  only  of  It.  '  ^  \       /'  v  ^ 

(i)Cro.£lis.  574^  Post»138^b.  Co.Lit.STa.  6  Go.  41b.  8  Co.  17  a.  [1  Sand.  119].  (c)SCo. 
S7a.  (d)  Co.  Lit.  f  IM  a.  6  Co.  4^  ^rl|.  S^ct  718.  Shep.  Touch.  i«7.  6  Co,  40  b»  4  Barr. 
1^41.  4 now,  I6i.  Antep.208.i|,(T).  r(t)Ante  p.208.andn.(T).  ib.  Sbep.Tonch.  l«7.  iFeame 
378.  X  Cm. Dig.  4.  304.  lSand.ll9.  Viti.  Abr.ExtinguiAhineot/H.pl.ll].    (e) Co. Lit. SOS  a.  b. 


(o  1)  See  ace.  Mildmofa  ctue,  post,  6  Co.  agree  with  the  common  law,  1  Inst  U.  575.  (a). 

40  a,  TBtmmfA  caw,  Mo.  470.   1  $«imL  120.  l  (Ed.) 

Inst.  ii.  575.  (a).  Ante  p.  208.  n.  (t).    But  by  (q  1)  See  ante  p.  17.  n.  (b  1).  1  Snoad.  151. 

conditional  limitation  an  estate  may  be  limited  {t%  S  Saond.  97  c.    (£i>*) 

fo  at  to  go  over  before  the  natural  end.  of  an  ea-  (n  1)  This  is  an  estaliiiahed  nle.  as  to  coibt 

tate-tail,   Lady  Ann  Fry*8  ecue,  1  Vent.  199.  mon  law  conditions,  and  is  eqnaUy  a^plicabla 

iStmttkwmik  v.  Barber^  t  Mod.  7.    4  Dow,  163.  to  limitations  by  way  of  nse,  which  opetnte  SQ 

(Bq«)  as  to  defeator  aToid^estates.;  ante  p.  fOQ.  n*  (t> 

(p  1)  See  ace.  1  Sand.   itO  a.  Infra  87  a,  tap.  n.  (o  i>  aniL  the  books.tlwca  died.  Post, 

30B  further  as  to  limitttions  of  uses  which  §  Co.  40  b.    But  a  condition  may  be  specially 

T 
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Gondition  broke,  ought  to  have  the  same  estate  that  he  had 
whea  he  made  the  etstate  conditional. 

And  Walmesley,  justice,  said,  that  when  an  estate  \s  given  PerWalmca- 
to  one^  it  may  be  defeated  wholly  by  a  condition  or  limitation,  l!?!ij!?i!r 
tmi  tne  same  estate  or  any  part  ot  it  cannot  be  determined  as  to  defeited 


one,  and  given  in  part  or  in  all  to  another,  for  that  is  repugnant  wholly  by  a 
to  the  rules  of  law  (s  1 ).   As  if  a  man  makes  a  lease  for  life  upon  So?  as 'toinf 
condition,  that  if  he  do  not  pay  201.  that  another  shall  have  the  person,  and 
land,  this  future  (/)  limitation  is  void  (t  0;  a^d  in  the  case  at  tliento  j^o 
the  bar  the  donor  might  have  annexed  a  condition  or  limitation  ^wholly *to 
to  determine  his  estate ;  but  in  this  case  the  donor  *  intended  to  another. 
continue  the  estate-tail,  and  to  cease  it  as  to  one,  and  in  his  [  *  87  a.  ] 
life  to  transfer  it  to  anodier.     Ifaflerthe  statute  of  1  Rich.  S.  Before  the 
and  b^ore  the  statute  of  27  Hen.  8.  a  man  had  made  a  feoff-  ^^^}  ^-  ^j  .*_ 
nent  to  the  use  of  one  for  life  or  in  tail,  and  after  to  the  use  of  der  could  not 
aaocher  for  life,  or  in  tail,  and  after  to  the  use  of  another  in  fee,  be  aliened 
those  in  the  remainder  could  not  make  a  feoffment  or  grant  of  s^^helw^  ^t 
their  estates  by  the  general  words  of  the  act  of  the  1  Rich .  3.  ( u  1 )  allowing  a 
&r4hen  there  wonid  be  a  fraction  and  division  of  estates  which  the  fraction  of 
law  will  not  suffer:  And  he  also  said,  that  the  case  in  5  Edw.  2.  «'**^- 
tit  Dower  143.  (•)  of  a  (a)  rent  newly  created  is  not  against  his  a  rentier 
opinion,  for  there  the  condition  is,  that  if  the  grantee  die,  his  common  de 
mt  witliia  age,  that  during  that  time  the  ter-tenant  should  be  ^^nM*J[,*^e 
quit  of  the  rent,  which  he  said  is  ffood  and  parcel  of  the  quality  with  fractions, 
of  the  inheritance  of  that  new  ming;  as  in  9  Hen.  6.  36.  a.  a  but  it  U  other- 
nsQ  grants  common  newly  created  (6)  quandocunque  averia  sua  ^"®*«toland. 
>^m^  this  is  fnodus  donaiionis,  and  the  grantee  shall  not  have 
coDwioD  there,  but  in  that  manner :  but  (f)  if  a  man  makes  a  feoff-  ^  ^^^  ^^^ 
nieot  in  fee  upon  condition,  that  if  the  feoffee  die,  his  heir  within  (n  Fiowd' 
«ge,  that  his  estate  shall  cease  during  the  minority  of  the  heir,  Com.  fo.  25  a. 
tbat  is  utterly  void,  for  an  estate  of  land  cannot  so  cease  for  the  ^  jj^  5J*  ** 

[Via.  Abr.  H.  pi.  lo].  Lucas,  366,  Plo.  Com.  249. 350.  [Post  1  Co.  128.  Vin.  Abr.  Uses,*  W 
J;  pl  UJ.  (a)  Pose,  130  a.  b.  Perk.  Sect.  Sn.  Plow.  156  a.  10  H.  7. 13  b.  12  E.  S. 
^MiL  11.  9t  E.3.  19  a.  4  Leon.  83.  6  Co.  41  a.  8  Co.  17  b.  [1  Ld.  Raym.5^.  2  Feame,500. 
JPwtt  Est  2d  ed.  246.  256.  Vin.  Abr.  Fractions,  B.  pi.  1].  (b)  Cro.  Car.  599.  1  Roll.  403, 
JH.  Perk.  SecL  109.  Br.  Common,  3.  Br.  Grant,  5.  Hob.  40.  [l  Ld.  Raym.  52.  1  Prest. 
«t.  t56.    Vin.  Abr.  Fractions,  B.  pi.  1.    Prescription,  Y.  pi.  3].    (t)  2  Feame  499. 

U"Miied  to  some  part,  and  re-entry  ^iven  in  instant  of  the  expiration  of  the  preceding  es- 

^  part  only ;  as  where  a  feoffment  is  made  tate,  and  remainders  are  defeated  by  the  entrv 

*^  teres,  on  condition  that  upon  such  an  of  tlie  grantor,  therefore  snch  remainder  is  void, 

2^^  ^  feoffor  shall  enter  into  one  acre  only,  18  Hen.  8.  3  b.   Plowd.  25-   1  Inst  214  a.  ii. 

Sicp. Touch.  127.  2  Cni.  Dig.  4.    (Eu.^  84,  5.    Hence  it  is  a  rule  that  a  remainder,  pro- 

^  1)  Ace  1  Inst  sect  7'iOy  1, 2, 3.  ii.  289 —  perly  so  called,  cannot  be  limited  to  take  effect 

£|^'^5.(a).  4  Bnrr.  1941.  Ante  p.  211.  n.^H  1).  upon  a  condition  which  is  to  defeat  the  particu- 

**^  atuready  observed,  the  case  is  difierent  lar  estate,  whether  such  condition  be  repugnant 

*  h>  eoaditiooal  limitations  and  limitations  by  to  the  estate  to  which  it  is  annexed  or  not,  Feam. 

^<^iise,  aate  p.  212.  n.  (i  1).    (Eu.)  Cont  Rem.  391.    For  the  distinctions  on  this 

v'^)  So  if  a  lease  for  life  be  made,  reserving  subject,  and  as  to  conditional  limitations,  see 

7|U^i>|KMi  condition  that  if  the  rent  be  behind,  ante  p.  168,  9.  n.  (z).     CoUhirat  v.  Bejuihin^ 

^*^  reaudn  to  a  stranger  in  fee  after  the  Plowd.  23.  Fearn.  Cont  Rem.  393.    (Ed.; 

^testate  ended,  this  remainder  is  void  ;  for  it  (u  1)  See  ace.  DeUmer'a  aue,  Plowd.  348. 

^^lim,  that  none  shall  take  benefit  of  a  350.  Post,  1  Co.  128  a.  b.  in  which  it  was  de- 

SyMtoli  hot  the  party  from  whom  the  condi-  termined,  that  the  statute  1  R.  3.  only  intended 

°2  .*^<>iw  (t.  «.    the  grantor)  and  his  heirs ;  to  give  the  present  possessor  of  the  use  a  pK>wer 

j|?^  he  or  his  heirs  take  advantage  of  a  con-  of  alienation,  and  did  not  extend  to  those  in  re- 

^*^  ^  eotry  or  claim,  the  livery  made  apon  mainder  or  reversion.    As  to  the  operation  and 

|y^»titkiD  Of  the  estate  is  defeated ;  ana  of  effect  of  the  stat.  i  R.  3.  in  general,  see  1  Sand 

^SPt  every  estate  then  created  it  thereby  an-  20 — i5,    GoodlUlc  d.  Jonu  v.  Jom$^  7  T.  R.  43 . 

"''^»  bai  the  renuuiMler  ought  to  vest  at  the  (£»•) 
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reasons  aforesaid :  and  also  because,  if  an  estate  of  land  should 

so  cease,  vest,  and  revest,  it  would  be  dangerous  to  the  praecipe 

[Plowd.'i56b.  of  a  stranger,  which  inconvenience  is  not  in  the  case  of  the  rent 

jfFearne,5oo.]  or  common  newly  created.     And  Glanville,  justice,   said,  that 

the  case  of  the  rent  is  not  to  be  resembled  to  land,  for  a  rent 
newly  created  may  cease,  but  land  cannot  (w  1). 
{05E.2.  But  note,  reader,  and  observe  well  the  said  book,  in(c)  5 

li°S®a'  itp:  Edw,  2.  for  there,  durinff  the  minority  of  the  heir,  the  writ  of 
b.  29  a.  b.  dower  (x  1)  was  brought  against  the  ter-tenant,  and  not  against 
[Bac.  Abr.  the  heir,  which  proveth  that  the  estate  of  the  rent  was  not  di- 
go^ErslQii.  vided,  for  then  the  writ  of  dower  should  be  brought  against  the 
Impedit.  Fitz.  hcir,  although  the  estate  of  the  rent  during  his  minority  ceases; 
63.  <^^v"^  but  the  writ  of  dower  was  brought  against  the  ter-tenant,  which 
gg/    '    '       proveth  (as  I  conceive)  that  for  the  time  the  rent  newly  created 

per  modum  concessionis  ceased :  and  note  in  the  same  case  when 
^  ^***  rbe?  ^^  ^^^^  came  of  full  age,  the  demandant  had  execution  against 
the  use  of  ^.  ^^voi^  And  Walmesley,  justice,  said,  (f )  that  if  a  man  makes  a 
every  Monday,  feoffment  in  fee  of  land  to  the  use  of  ^.  and  his  heirs  every  Mon- 

TuesdT^'X  ^^y*  ^"^  ^^  ^^  "^®  ^^  ^^*  ®^^  ^'^  heirs  every  Tuesday,  and  to 
[  *  87*  b.  1  ^^  "^®  ^^  ^'  ^^^  ^^^  heirs  every  Wednesday,  these  limitations 
iviiere  par-'  are  void,  for  we  do  not  find  such  fi'actions  of  estates  in  law.  And 
cencrs  agreed  if  (rf)  coparceners  do  agree  to  present  by  turns,  this  is  a  partition 
by^nrnT'  as  to  the  possession,  but  notwithstanding  that  they  shall  join  in 
though  this  9  writ  of  right  (y  1).  So  a  partition  that  one  parcener  shall  have 
uras  a  parritioD  the  land  from  {e)  Easter  to  the  1st  of  August,  in  severalty,  and 
seMion^it^s  ^^^^  ^^  otlier  shall  have  it  from  the  1st  of  August  until  Easter 
no  severance  '  in  severalt}',  this  is  good  as  to  the  possession  and  taking  of  the 
of  the  estate,     profits,  but  it  is  no  *  severance  of  the  estate  of  inheritance  (z  1). 

So  00  a  parti-     t-  »  ^       / 

tion  for  one  parcener  to  have  the  land  from  Easter  till  Lammas,  and  the  other  from  Lammas  till 
Easter,  (t)llnst.  ii.575.(a).  Sug.  Gilb.  Uses,  147  n.  iSand.lgO.  i  Prest.  Est.  2d  edit.  246. 25«. 
«59.  Com. Dig.  Estates,  A.  5.  (rf)  2  Rol.  235.  2  Vent. 39.  [1  Inst.  164  b.  i.  687.  (20).  Wats.  Corop. 
Inc.  8T0.214.  Bac.  Abr.  Coparceners,  C.  Vin.  Abr.  Partition,  A  2.  pi.  3,  B.  pi.  1.  Presentation, 
L  c.  pi.  3].  (0  Co.  Lit.  4  a.  167  a.  180  a.  1  Ro.  Abr.  829.  Cro.  El.  421.  F.  N.  B.  62  K.  [17  Ves. 
65i.    1  Prcst.  Est.  258.    Vin.  Abr.  Estate,  C.  pi.  3.    Fractions,  B.  pi.  1.    Partition,  A  2.  pi.  3]. 

(w  1)  So  a  rent  or  common  de  novo^  tl)Ou«^h  hcir  ;  for  the  condition  is  part  of  the  original 

freehold,  may  be  granted  to  commence  infuturo^  constitution  and  nature  of  the  rent,  and  the  wife 

or  upon  a  contingency,  for  it  is  a  creature  of  can  have  it  in  no  other.manncr  than  as  it  was 

the  grantor,  who  may  mould  it  in  what  form  he  granted  to  her  husband ;  see  Plowd.  156.  Brook, 

pleaxes.  2  Wils.  166.   2  Bl.  Com.  165.  304.   1  51.  Perk.  327.  Vm.  Abr.  Dower  H.  pi.  9.  Bac. 

Iid.,Raym.  52.    On  Uie  other  side,  a  tenant  in  Abr.  Dower,  B.  4.    (Ed.) 

tail  of  land,  by  suffering  a  common  recovery,  (Yl)  Bnt  now  by  the  statute  7  Ann.  c.  18. 

gains  a  fee.  simple  ;  but  in  the  case  of  an  intail  where  partition  Is  made  to  present  by  tnrns, 

of  a  rent  created  de  n-ivo  without  any  remain-  each  shall  be  seised  of  a  separate  estate.    (Ed.) 

ders  over,  the  recovery  of  the  tenant  in  tail  will  (z  1)  Ic  is  the  same  where  partition  is  made, 

only  acquire  a  base  fee  determinable  on  failure  that  one  of  two  farms  shall  be  held  by  one  par- 

of  his  issue,  1  Inst.  i.  '148.  (f).  ii.  136.  (h).  615.  cener  and  her  heirs  for  one  year,  and  the  other 

(c).   Watk.  Conv.  90,  91.   1  Prest.  Conv.  i40.  farm  be  held  by  the  other' parcener  and  her 

Bnt  if  an  e.«tatc  tail  be  derived  out  of  a  fee-  heirs  for  the  like  time,  and  after  that  year,  tlien 
simple  already  existing  in  the  rent,  or  if  a  rent  'she  that  had  the  one  farm  shall  have  the  other, 

be  limited  in  tail  with  remainder  over  in  fee,  et  sic  atternis  vicibw  for  ever,  l  Inst.  4  a.  1.  506. 

the  recovery  of  the  tenant  in  tail  will  acquiie  In  tliesc  cases  the  estate  docs  not  vest  and  re* 

the  whole  dominion  in  the  rent  to  the  extent  of  vest,  or  cease  for  a  time  ;  nor  is  the  freehold  at 

the  estate-tail  and  remainder.    Id.  Ibid.  Sec  any  time  in  abeyance.    Each  of  the  parceners 

further  as  to  the  distinction  between  an  interest  has  an  estate  which  has  conlinuance  at  all  times, 

created  de  novoy  and  an  interest  ta  esse,  1  Inst.  Her  right  to  the  possession  is,  as  to  the  posies- 

I.  248.  (c).  Plow.  156.  1  Prest.  Est  2d  edit.  19.  sion,  constantly  fluctuating ;  but  her  estate  is 

(Ed.)  always  the  same ;  and  she  has,  at  all  times,  a 

(x  1)  Thongh  the  vrife  of  the  grantee  of  the  present  fixed  right  of  present  or  future  enjoy* 

rent,  in  the  case  cited^  is  entitled  to  dower,  yet  ment.  Ibid.  n.  (x).  1  Prest.  Est.  258.    Ap  in- 

execution  shall  cease  daring  the  nonage  of  the  terest  of  this  bort  is  denominated  a  fwteatU  €s» 
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And  he  said,  it  would  be  strange  and  against  reason,  that  this 
estate  in  the  case  at  the  bar  should  end  in  regard  to  one,  and 
continue  in  regard  to  another,  and  that  Rowland  should  be  A  statute,  or  . 
dead  when  one  saw  bim,  and  be  alive  when  another  saw  him. (a)  ®^*  °^^* 
An  act  of  parliament,  or  the  common  law,  may  make  an  estate  estate  void^ 
Toid  as  to  one,  and  good  as  to  another,  but  a  man  by  his  words  to  one  person, 
and  the  breath  of  his  mouth  cannot  do  it.    (i)  As  if  land  be  given  "n^t^*^  **  ^ 
to  husband  and  wife,  and  to  the  heirs  of  their  two  bodies  be-  Uioagb  it  is 
gotten,  and  the  husband  levieth  a  fine  with  proclamations,  and  otherwise  as  to 
nath  issue,  and  dieth :  now  this  fine,  by  force  of  the  act  of  parlia-  p^j^y    ® 
inent  of  32  Hen.  8.  c.  36.,  shall  bar  the  issue  in  tail,  but  shall  Husband  and- 
notbind  the  wife  (a  2) ;  and  so  in  respect  to  one  a  good  bar,  and  wife  tenants  in 
in  respect  to  the  other  no  bar.     So  in  a  praecipe,  if  one  be  (c)  tail  liy  entire- 
Toached,  now  having  regard  to  the  demandant,  the  vouchee  is  with  proSa- 
tenant,  and  a  release  to  him  is  good,  but  having  regard  to  a  mations  bv  the 
stranger,  he  is  not  tenant,  and  a  release  to  him  by  a  stranger  is  hu«j>M<l,bar8 
Toid.    So  if  one  hath  a  term  for  years  as  executor,  and  surren-  not  "the  wife? 
dereth  it,  now  to  one  respect  the  term  is  extinct,  and  to  another  A  release  by 
respect  it  is  assets  (b  2).    So  that  an  act  of  parliament,  or  an  act  ^^  f^^ 
of  the  law  may  do  it  in  divers  cases  to  several  respects,  but  a  yoQcbce  is 
man  by  his  words  cannot  do  it,  viz.  malve  an  estate  cease  as  to  good,  though 
one,  and  continue  as  to  another  (c  2),  to  make  a  man  half  alive,  ^^^^^rwise  if 
ai:d  half  dead,  as  he  said.     If  one  might  limit  estates  in  land  to  jl^^  ranger, 
cease^  during  the  minorities  of  the  heirs,  and  other  persons  to  tor  of  lessee* 
luive  die  land  during  that  time,  tlien  all  wardships  (d  2)  may  be  surrender  the 
defeated,  and  great  inconveniencies  would  ensue;  and  therefore  {^^'**j'^'*  > 
he  said  this  manner  of  ceasing  of  estates,  and  of  carrying  one  though,  to 
wd  the  same  estate  or  any  part  thereof  from  one  to  another  some  intents, 
without  determination,  and  namely  from  one  alive  to  another  ^%*f ""  "  *^ 
ilive  is  impossible,  and  against  law  and  reason,  and  inconveni- 
ent (e  2) ;  and  he  said,  that  if  a  man  before  the  statute  of  27 
Hen.  8.,  had  bargained  his  land  for  {d)  money  generally,  without  At  common 
these  words  "  his  heirs,"  the  chancellor  would  oblige  him,  accord-  'aw>  on  » '>a^ 
ing  to  conscience  and  the  intent  of  the  parties,  in  regard  of  the  ^i^,Jd  g^J^ 
^uae,  to  have  executed  an  estate  in  fee,  and  that  was  so  long  rally,  the  use 
tt  uses  were  things  merely  in  trust  and  confidence,  but  the(^  would  bede- 
nw  since  the  statute  are  transferred  and  made  into  an  estate  in  bargainee  and 
the  land :  and  therefore  he  said,  that,  if  after  the  statute,  he  bar-  his  heirs ;  but . 
gun  and  sells  the  land  to  one  generally  for  money,  he  hath  but  now,  nothing 

•n  <>.*-*    r      IT   /    r»\  passes  to  the 

M  estate  for  life  (f  2).  bargainee  but 

Jw  hii  life.  U)  Cro.  El.  379.  6  Co.  40  b.  Raym.  355.  13  Co.  64.  18  Elii.  Dy.  351  b.  (6)  8 
^•7t  b.  9  Co.  139  a.  Dy.  35t.  pi.  24.  N.  Bendl.  225.  Bcndl.  in  Ash.  24.  Ben.  in  kel. 
113  b.  Da.  m  Kel.  205  a.  b.  Dal.  in  Ash.  7.  Dal.  50.  pi.  16.  l  And.  39.  (c)  3  Co.  29  b.  8 
^  151  b.  10  C^.  48  b.  Lit.  Sect  491.  Co.  Lit  265  b.  9  H.  7.  26  a.  7  £.4.13  b.  10  E.  4. 
^**  [ViD.Abr.  Fines,D.pl.  2].  (</)  Post,  100  b.  1  And.  35.  8  Co.  94  a.  3Keb.  317.  27 
«{«8.6.b.  Br.  Estate,  3.  Br.  Contract,  1.  [Sbep.  Touch.  106.  GUb.  Uses,  17, 18.  2Tr.£q. 
^«fit  S3.  1  Cm.  Dig.  2d  edit  402.  Com.  Dig.  Bargain  and  Sale,  B.  3.  Bac.  Abr.  Bargain 
^  Sale,  B.  Uses,  D].  (e)  Raym.  287.  317.  [Cro.  Elue.  478.  Shep.  Touch.  225.  522.  GUb. 
l^  17, 18.  2  Tr.  £q.  33.  1  Cru.  Dig.  430.  Com.  Dig.  Bargain  and  Sale,  B.  3.  Bac.  Abr. 
^•rpio  and  Sale,  B.    U8es,Dl. 

^1  last  4  a.  i.  505.  1  Cm.  Dig.  2d  edit  62.  (c  2)  See  ante  p.  211.  n.  (h  1). 

* y»»t  Est  258.    (Ed.)  (d  2)  Ante  p.  115.  n.  (p  3). 

jM^)  Ace.  pott,  BeaumotWi  cose,  9  Co.  138.  (b  2)  See  ante  p.  211.  n.  (h  1). 

^*^  ▼•  IVm$^  Cro.  Car.  476.   2  Prest  Abst  (f  2)  That  the  same  words  which  are  neces* 

^^  CEd.)  sary  to  create  an  estate  in  fee  in  conveyances 

..^*^)Aec. Toller's  Law  Executors,  4th  edit  at  common  law,  are  equally  requisite  upon  a 

^  Yin.  Abr.  Executors,  G  a.  pi.  32.    (Eo.)  conveyance  to  uses  since  the  statute,  1  Inst  ii. 
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PerGlanvUle,  And  Glanville^  jastice,  8aid»  that  betwixt  the  making  ofthe 
stototed^do.  statute  of  13  Edw.  1.  De  dofus  conditianalOms,  and  27  Hen.  8. 
mf,  till  the  such  proviso  annexed  to  an  estate-tail,  that  it  should  cease  as  if 
S7H.8.I10  ibe  tenant  in  tail  was  dead,  was  never  seen  nor  heard  of;  and 
Mu^pitiviM  therefore  he  concluded  that  it  cannot  be  done  by  the  law.  And 
forcesserofan  SO  Littleton  concluded  fol.  {f)  23.  in  the  like  case^  that  if  any 
ettat^tallyuid  action  might  have  been  taken  ♦  or  brought  upon  the  statute  of 
law  wuTnot  al-  Mert<Mi,  cap.  6.  De  domnisqui  maritaverint  iUos,  8fc.  siparetUes 
low  it.  conqueruntUTy  S^.  it  should  be  intended  some  time  to  have  been 

r  *  88  a.]  put  in  ure,  and  therefore  he  said  no  action  can  be  brought  upon 
that  statute,  forasmuch  as  it  was  never  seen  nor  heard  that  any 
UsesaM  with*  action  was  brought  upon  that  statute  (o  2).  And  (f)  he  said,  that 
in  the  equity  of  uses  were  not  within  the  letter  of  the  statute  De  donis  conditio-^ 
dhnU^mT  nalibuSf  which  speaketh  only  of  lands  and  tenements,  but  are 
oaghttofollow  taken  within  the  equitv  (h  2),  and  therefore  ought  to  follow  the 
2*  uS"^     nature  of  the  land.     And  before  the  statute  of  27  Hen.  8.  the 

chancellor,  in  the  case  of  an  use,  judged  by  imitation  of  the  rules 
of  the  common  law,  and  accordin'g  to  the  nature  and  quality  of 
the  land,  as  in  case  de  (a)  possessione  /ratrisj  Borough  English, 
Gavelkind,  on  the  pan  of  the  mother,  &c.  and  so  his  judgment 
was  by  way  of  imitation ;  and  the  makers  of  all  the  statutes  con- 
cerning uses,  as  1  Rich.  3.  cap.  5.  4  Hen.  7.  cap.  17-9  Hen.  7* 
cap.  15.  and  all  other  statutes  have  made  uses  to  imitate  and 
resemble  estates  in  possession,  and  to  be  guided  and  directed 
_^_-  accordinff  to  the  rules  and  reason  of  the  common  law  (i  2).    And 

cose,  Tonp.  IL  ^^  ^^f  ^^  (^)  Richill  who  was  a  judge  in  the  time  of  Rich.  2.  and 
s.  and  7%ini.  Thiming  who  was  chief  justice  of  the  Common  Pleas  in  the  time 
TCTaD*Hl  4  ®^  Hen.  4.  intended  to  have  made  perpetuities  (c),  and,  upon  for- 
cit    *       '      feiture  ofthe  estate-^tail  of  one  of  their  sons,  to  have  given  the 

remainder  and  entry  to  another,  but  such  remainders  were  nt" 
tarly  void,  and  against  the  law  (k  2).     And  for  these  reasons  it 

(/>Lit.  Sect.  108.  Co.  Lit.  81  a.  Cro.  Car.  1.  f .  1  Inst  81  b.  (f)  Ante  48.  4  Co.  22  a.  (a)  t  And. 
146.  Coi  Lit.  23^a.  Hob.  Sd.  [See  FiiaOi.  Abr.  Sabpoena,  pi.  3.  Pott,  4  Co.  tt,  Co.  Lit.  14 
b.  (5).  ii.  179.  (40).  Bco.  Descent,  ib.  36.  Dy.  10»  11.  pi.  40.  274.  pi.  34.  Plowd.58.  SP. 
Wmi.  736.  Watk.  Desc.  107.  Robins.  Gavetlc.  78.  Sngd.  Glib.  Uses,  30.  and  n.  (5).  ib.  143.  439. 
Bac.  Uses,  11.  1  Bl.  137.  1  Sand.  591.  2  Fonb.  Tr.  £q.  43.  48.  Tin.  Abr.  Descent,  K.  pL  25]. 
(b)  t  And.  135. 136.  6  Co.  4^  b»  1  Co»  I30a.,  Lit  Sect  7^.  Co.  Lit  377  b.  1  Boil.  Sep.  485. 
Pottea,  131  b.  (c)  Post,  10  Co.  36  b.  3  Cbu  Ca.  46.  [Yin.  Abr.  Remainder,  T.  pi.  5.  See  tbe 
cited  Ante  p.  207.  0.  (s)]. 


57^.  (a).  Jenk.  3BS.  ]^1.  65.    Abrditm  v.  Tmig^       (H  2)  Post.  7  Co.  33  b.   1  Inst  20  a»  i.  514. 

Cro.  EHz.  478.   Fowter  v.  Romney^  11  East.  594.  Com.  Dig.  Estates,  B.  2.    (Ed.) 
1  Sand;  115.    (Ed.)  (i2)  Therefore  it  is   held   that  the  word 

(g  2)  But  per  Holt,  CIk  J.  whenever  an  act  ^  heirs''  is  equally  necessary  to  create  an  es- 

#f  parihimeot  gives  a  rights  the  common  law  tate-tai|  in  deeds  operating  by  way  of  ose^  as  in 

gives  a  remedy;   so  wtiere  l4ie  common  law  conveyances  at  common  law,  1  Inst.  20  a.  1.519. 

gives  a  right,  or  makes  a  thing  an  injury,  the  ii.  575.  (a)  ;  thns,  if  a  feofiment  be.made  to  the 

same  law  givea  a  remedy  or  action,  AMvr.  use  of  J.  S.  and  the  istae  or  istiK^fiiafe  of  his  iMMty, 

WkUff  Sulk.  20,  21^.  6  Mod.  54.    And  in  Ca«h  this  limitation  cannot  raise  an  estate^tail  In  J. 

HHOs  V.  JHekeragiUf  9  Wils.  146.  Pratt,  Ch.  J.  S.  Nevd  v.  Nevtl,  1  RoU.  A«br.  837.   l  Brownl. 

in  answer  to  the  olgection  of  novelty,  said,  that  152.  Makepeace  v.  FUtcker^  Com.  Rep.  457.  1 

M^  waa-iiffged4n  Aikk>y  v;  Wimief  but  he  did  not  Sand*.  1 16w    A«  to  the  constmction  of  limitationi 

wish  ever  to  hear  it  again.  However,  though  it  is  of  uses  which  correspond  with  the  rales  of  the 

no  decisive  objection  to  an  action  that  it  l^  new  common  law,  see  the  notes  to  Chmileigh^w  cote 

in  the  instance,  if  on  reason  and  principle  it  post,  1  Co.  120.  l  Inst.  ii.  575.  (a).  1  Sand.  115 

can  be  maintained^  yel  it  must  he  ad&aittea  that  as  to  limitations  of  uses  which  dmr  from  thorn 

the  novelty  of  an  action  aflhoda  &  strong  pre-  rules,  1  Inst  ii.  576.  Ta).  1  Sand.  121. ;  and  mi 

sumptive  argument  aninst  it>  lying,  1  ust  on  the  construction  or  uses  in  general,  2  FonbL 

51  b.  (a),  i.  20i  (l!ft>    Wmmare  v.  Greenhmghf  Tfew  Eq.  48.  (it).  Gas.  and  Opia.  t79.    (£o.) 
WlUes,  .577.    FMmf  vu  Freemam,  3  T.  R.  51.        (k  2)  Sec  1  Inst  sect  720,1, 2,  3«  377  b.  37S 

CAamterlatu  V.  WUlUmmm,  %  MM.  sod  S.  415.  b.  li.  289--293.  &  n.  (w  i).  ib.  Ante  p.  207.  n 

(Ed.)  (s).    (Eu.) 
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■ 

was  retolTed  per  Mam  curiam  (ntdlo  cmtradieente)  tbat  judgment 
should  be  given  against  the  plaintiff(l)»  and  so  it  wi^  as  ap- 
pears before  by  the  record. 

^1)  One  nude  a.  gift  in  tail  detenninable  on  tlie  donee's  payment  of  lOOl.  re-  * 

Mdiider  to  B.  in  tail :  tenant  in  tail,  l>efbre  tlie  day  of  payment,  suffers  a  common 

leeofery,  aBdalUr  pays  not  tlie  money ;  yet  becaase  he  was  tenant  in  tail  wlien 

he  snfferedtiie  recovery, all  is  tMinred,  Pigoton  Recov.  136. 1  Mod.  ill.  And  see 

1  P.  Wass.  lOi.  ^09. 14(i,  990  \  and  for  the  definition  of  a  perpetnity,  see  t  P. 

W.6S0,  3  P.  W.  171.  And  see  t  Ld. Ri^m.  778.  Comyns,  119.    Note  to  the  hit 

trfifiML    [That  a  tenant  in  tail  may,  by  suffering  a  common  recovery,  bar  all 

caHateral  conditions  and  conditional  Kniftations  annexed  to  his  estate,  see  ante 

^  155.  a.  (Jf  1).    1  Lev.  35.  1  Keb.  73.  1  Sid.  10.  2  Saik.  576. ;  and  this,^whe. 

thsrsoch  interests  are  limited  in  common  law  conveyances,  or  by  shifUng  use,  or 

tieeatoiy  devbe,  1  Inst.  iL  577^  8.  (a),  l  Sand.  146. 1  Prest.  Abst  400,  i.]  (Ed.) 


SHELLEY'S  CASE. 

Easter  Term,  Anno  21  Eliz.  Rot.  58. 

Iq  the  King^s  Bench. 


Be  it  remembered  that  heretofore,  that  is  to  say,  ia  Hilary  Term  lost   1579*1581. 

put)  before  the  lady  the  Queen,  at  Westminster^  came  Nicholas        v^v*^ 

WobBe,  by  Nich<das  Mosley,  his  attorney,  and  brought  in  the  court       Wolfb 

<tf  die  nid  lady  the  Queen  then  there  his  bill  against  Henry  Shelley,      sheu.bt 

Eiq.  of  a  plea  of  trespass,  and  there  are.  pledses  of  suit,  that  is  to  say,  [p^.  i..^  'b.l 

Mm  Doe  and  Richard  Roe,  which  biU  foUoweth.  in  these  words:  Sussex, ss. 

tbtistosay,  ss.  Sussex,  ss.  Nicholas  Wolfe  complainetb  of  Henry  Declaration  in 

SheUmr,  Esq.  m  the  custody  of  the  Marshal  of  the  Marshalsea,  of  the  g<»P»»inB. 

hfy  tae  Queen,  b^re  the  lady  the  Queen  herself  being,  for  that  (a)» 

tbat  he  the  7th  day  of  November,  m  the  twentieth  year  of  the  reign 

of  the  saidi  hidy  the  now  Queen  of  England^  with  force  and  arms,  &c» 

tks  close  md.  house  of  him  the  said  Nicholas,  called  Bursamwick, 

stkctwise  Barhamweek,  at  Augmering,  in  the  county  aforesaid,  broke 

<Bdenlered,  and  his  grass  ta  the  value  of  100  marks  diere  lately  * 

povbig^  wkh  certain  cattle^  that  is  to  say,  horses,  oxen,  cows^  hogs, 

MdshMp,  fedy  trod  down,  and  coosmned,  and  other  harms  to  him 

tt,  sgaiiist  the  peace  o^  the  said  lady,  the  now  Queen,  to  the  damage 

^iliesaid  Nioholas  o£  1002^  and  thereof  he  bringeth.  suit,  &c.    And  imparlance. 

Boar  St  this  day,  that  is  to  say,  Wednesday  next  after  eighteen  days 

^  Estter,  in  this  term,  until  which  day  the  said  Henry  Shelley  had  [Ante  p;  9.  n. 

hi?e  to  the  bill  aforesaid  to  imparl^  and  then  to  answer,  &c.  before  ('^)1* 

^Isdjthe  Queeo  at  Westminstei^  cometh  as  well  the  aforesaid  Ni- 

^tfatt  Wolfe,  by  his  attoxney  aforesaid^  as.  the  aforesaid  Henry  Shel- 

%i  by  Riehard  Best,  hisattoraey*  and  the  said  Henrjr  doth  defend 

^  fiDvoe  and  injury>.  when,  Sec  aQd  saith,  that  he  is  not  thereof 


>>Iaadselafa*ionb3rbiUiin  tsespaas^tlie  ptoceedings  are  by  orinnal,  or  in  C.  B^  when 

*i|<lMn  tiiat  idbsrwi,  orwkertfore^  the  defends  tbe  defi^t  is  aided  by  £e  recital  of  the  original, 

^  iiannltted  tiM  tnspass  wonld  be  bad  on  1  WiU.  99»  S  Wils.  S93.  Barnes,  45.  S  Gbit. 

7«^demnrr«r,  seesMk.65e^  1  Strife  On.  Plead.  14» 480.    At  to  the  decbuatiaa in trea* 

l^  1151.  I16f .    Aisdr.  98S.    Conk  Big.  pass  in  geasna,  iss  ante  p.  19i»  n.  (Ar).    (En.), 
*'*N«^  C  ai*^  bat.  it  isothsrwise  when  the 
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Plea,  not  guilty  (b),  and  of  this  puts  himself  upon  the  country,  and  the  said 

gatlty.  Nicholas  likewise,  &c.     Therefore  a  jury  thereof  is  to  come  before 

l»^e,  the  lady  the  Queen,  at  Westminsier,  upon  Friday  next  after  the  mor- 

Venire.  row  of  the  Holy  Trinity,  and  who  neither,  &c.  to  recognize,  &c.  be* 

[  *  89  a.  ]  cause  as  well,  &c.     Afterwards  the  process  thereof  *  is  continued 
Nisi  Prius.        between  the  parties  aforesaid,  of  the  plea  aforesaid,  by  jurors  put 

thereof  between  them  in  respite,  before  the  lady  the  Queen  at  West- 
minster, until  Monday  next  after  three  weeks  of  Easter,  then  next 
following,  for  default  of  jurors,  &c*  At  which  day,  before  the  lady 
the  Queen  at  Westminster,  come  the  parties  aforesaid  by  their  attor- 
Special  ver-  nies  aforesaid,  and  the  jurors  of  the  jury  aforesaid  being  called  like- 
diet,  wise  come,  who  to  say  the  truth  of  the  premises,  chosen,  tried,  and 

bworn,  say  upon  their  oath,  that  long  before  the  time  of  the  trespass 
King  H.  8.  Supposed  to  be  done,  the  lord  Hen.  the  8th,  late  King  of  England, 
seised  in  father  of  the  lady  the  now  Queen,  amongst  other  things,  was  seised 

t  ^\.  i4.Vi^"  ^^  ^^^®  tenement  aforesaid  with  the  appurtenances  in  the  declaration 
Slay  33  H.  8.  ^^'O^^^^^  above  specified,  in  his  demesne  as  of  fee,  in  the  right  of  his 
granted  the  '  crown  of  England  (c) ;  and  the  said  late  King  so  thereof  being  seised, 
premises  to  before  the  time  in  which,  &c.  by  his  letters  patent  (d)  with  the  great 
^"S*  ^•f*''*"  *^^  of  England  sealed,  bearing  date  at  Westminster,  the  l^th  day  of 
matodertoEd-  ^^^^  in  the  thirty-second  year  of  his  reign,  had  given  and  granted 
ward  Shelley  ^^^  tenements  aforesaid  with  the  appurtenances,  amongst  other  things, 
and  Joan  his  to  Anne  Cobham,  widow,  to  have  and  to  hold  the  tenements  aforesaid 
wife,  in  special  with  the  appurtenances,  amongst  other  things,  to  the  said  Anne  Cob- 
*"*> '®"*?*"*^®*'  ham  and  her  assigns,  for  tlie  term  of  the  life  of  the  said  Anne,  render- 
EdwardTand  ^^  therefore  to  the  said  late  King,  his  heirs  and  successors,  3/.  2s.  8d, 
his  heirs.  sterling,  at  the  court  of  Augmentation  (e)  and  Revenue  of  his  crown, 

at  the  feast  of  St.  Michael  the  Archangel,  yearly  to  be  paid ;  and  after 
the  decease  of  the  aforesaid  Ainne,  the  said  late  King,  by  his  letters 
patent,  willed  and  granted,  that  the  tenements  aforesaid  with  the  ap- 
purtenances,among8t  other  things,8hould  remain  to  one  Edward Slieliey, 
Esq.  and  Johan  his  wife,  and  to  the  heirs  of  the  bodies  of  them  the 
saia  Edward  and  Johan,  between  them  lawfully  to  be  begotten ;  to 
be  holden  of  the  aforesaid  late  King,  his  heirs  and  successors,  by  the 
service  of  the  20th  pait  of  a  knight's  fee  (f  ) ;  and  yielding  therefore 
yearly  to  the  said  late  King,  his  heirs  and  successors,  3/.  2s.  StL  ster- 
ling, at  the  court  of  Augmentation  and  Revenue  of  his  a^own  afore- 
said, at  the  feast  of  St.  Michael  the  Archangel,  every  year  to  be  paid, 
for  all  services  and  demands  whatsoever,  to  die  said  late  King,  his  neirs 
and  successors,  anywise  to  be  rendered,  payed,  or  done.  And  if  it 
should  happen  the  said  Edward,  and  Johan  his  wife»  to  die  without 
issue  of  their  bodies  lawfully  by  them  begotten,  then  the  daidlate  King 
willed  and  granted  by  his  said  letters  patent,  that  the  tenements  afore- 
said, with  the  appurtenances,  amongst  other  things,  should  wholly  re- 
main to  the  right  heirs  of  the  said  Edward  Shelley  for  ever,  to  be 

(b)  In  trespass  to  real  property,  title  in  one-  1  Esp.  Rep.  257.    As  to  this  plea  in  general, 

self,  or  under  another,  may  be  given  in  evidence  see  1  Chit.  Plead.  465— 468.    (Ed.) 

under  the  general  issue,  Dodd  v.  Kjiffin^  7  T.  R.  (c)  As  to  pleading  a  seisin  in  the  Kfaig,  ante 

354.  Argent  v.  Durrani,  8  T.  R.  403. ;  but  rights  p.  7!2.  n.  (8).    (Ed.) 

of  way  and  other  easements  must  l>e  specially  (d)  As  to  pleading  leases  or  other  grants 

pleaded,  Hawkins  v.  WaUis,  %  Wils.  173.    So  from  the  King,  ante  p.  74.  n.  (x). ;  and  as  to 

in  the  case  of  a  licence,  the  plea  must  be  spe-  profert  of  letters  patent,  ante  p.  74.   n.  (y). 

cial,  Bennett  v.  AUcott,  9  T.  R.  166.  Ante  p.  (Ed.^ 

157.  n.  (i).    In  trespass  for  injuries  to  the  per-  (e)  This  court  was  created  by  statote  t7 

son,  matters  in  justification  or  excuse  must  be  Hen.  8.  c.  S7.  for  determining  suits  and  contro- 

specially  pleaded,  2  Chit.  Plead.  550.  (a).    So  versies  relating  to  monasteries  and  abbey  lands; 

in  trespass  to  personal  property,  except  that  a  bnt  it  was  soon  after  abolished,  see  4  Inst.  118« 

distress  for  rent,  made  upon  the  demised  pre-  122.  4  Reev.  Hist.  257,  8.    (Ed.) 

nrises,  may  be  given  in  evidence  under  the  ge-  (f)  As  to  the  abolition  of  military  tenares  by 

neral  issue,  by  statute  11  Geo.  2.  c.  19.  Id.  ib.  the  12  (^a.2.  c.  24.,  ante  p.  115.  ik(p  3).  (£o.> 
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hoMen  of  the  aforesaid  late  King,  his  heirs  and  successors,  by  the  rent 
and  services  aforesaid,  for  all  services  and  demands,  as  by  the  said 
letters  patent,  amongst  other  things,  more  fully  appeareth.    By  vir-  Bv  virtue 
tue  of  which  glf^  and  grant,  the  said  Anne  Cobham,  into  the  tene-  wbereof,  A.  C. 
Bents  aforesaid  with  their  appurtenances,   (amongst  other  things)  was  seised  for 
entered,  and  was  thereof  seised  in  ♦  her  demesne  as  of  freehold,  the  M^'forewid 
remainder  thereof  in  form  aforesaid ;  and  the  said  Anne  so  thereof  r  *  59  h.'  1 
being  seised,  afterwards,  and  before  the  time,  in  which,  &c.  that  is  to  a.  C.  died  ' 
ay,  the                day  of                       in  the                year  of  the  rei^  and  said  £d- 
di  the  said  late  King  Henry  the  8th,  at  Worminghurst,  in  the  said  wardand  Joan 
county  of  Sussex,  died.    After  the  death  of  which  Anne,  the  afore-  l»>«w>fe  be- 
laid Edward  Shelley  and  Johan  his  wife,  into  the  tenements  aforesaid,  sp^Vl^taU  ^^ 
with  the  appurtenances  (amongst  other  things)  entered,  and  were  remainder  to 
tbereof  seised  in  demesne  as  of  fee-tail,  that  is  to  say,  to  them,  and  Edward  in  fee; 
the  hdrs  of  the  body  of  them  the  said  Edward  and  Johan  (g)  ;  the 
remainder  unto  the  said  Edward  and  his  heirs  in  form  aforesaid :  and 
10  thereof  being  seised,  the  said  Edward  and  Johan  had  issue  of  their  and  had 
bodies,  Henry  Shelley,  father  of  the  aforesaid  Henry  Shelley,  now  '^^^^^  ^^"'y* 
defendiant,  his  eldest  son,  and  Richard  Shelley,  his  second  son ;  which  son '^^ther 
Richard  Shelley  is  yet  living,  and  in  full  lire ;  and  that  the  said  Ed«  o(^  the  defen- 
ward  and  Johan  being  thereof  so  seised,  the  said  Johan  afterwards,  dant,  and  Ri- 
md  before  the  time  of  the  trespass  aforesaid,  died,  and  the  aforesaid  cl>ard,  who  is 
Edward  her  over-lived,  and  held  himself  in  the  tenements  aforesaid,  ^    "v'"g« 
with  the  appurtenances,  and  was  thereof  seised  in  his  demesne  as  of 
fee-tail ;  tne  remainder  thereof  to  him  and  his  heirs  for  ever,  as  before 
it  said :  and  the  said  Jurors  also  say  upon  their  oath  aforesaid,  that  the  Henry  had  is- 
ttid  Henry,  father  of  the  aforesaid  now  defendant,  had  issue  of  his  sue  a  daa|fa- 
body,  lawfully  begotten,  Mary  Shelley  his  daughter ;  and  that  the  ter,  and  died 
Mid  Henry  Shelley  died  in  the  life  of  the  said  Edward  his  father ;  one  »?  ^^^¥j^  ^ 
Anne,  then  wife  of  the  said  Henry  being  quick  and  great  with  child  ^"^  lejnrinff  * 
with  the  aforesaid  Henry  Shelley,  now  defendant  in  the  declaration  his  wife  en^ 
nmed ;  and  the  said  Edward  Shelley  so  being  thereof  seised,  after-  ceinte  with  the 
wards  the  25th  day  of  September,  in  the  first  and  second  years  of  the  defendant. 

Xof  Philip  and  Mary,  late  King  and  Queen,  by  his  indenture,  Edward  by  in- 

with  his  seal,  bearing  date  the  said  day  and  year,  first  delivered  <lenture,  bear- 

Ae  ttxth  day  of  October  then  next  following  (h),  made  between  him  ^ept.*?Mid 

the  said  Edward  Shelley,  by  the  name  of  Edward  Shelley  of  Worming-  2  f  h,  and  m, 

luvit,  in  the  county  of  Sussex,  Esq.  of  the  one  part,  and  Richard  and  delivered 

Cowper  and  William  Martin,  of  the  other  part,  the  tenor  of  which  in-  the  6th  Oct.. 

denture  foUoweth  in  these  words  ( i)  ss.  venarteS\o 

**  This  indenture  made  the  25th  day  of  September,  in  the  first  and  suffer  a  reco- 

leoond  years  of  the  reign  of  our  sovereign  lord  and  lady  Philip  and  very  of  the 

^hry,  by  the  grace  of  God,  King  and  Queen  of  England,  France,  premises, 

Ne^is^  Jeri^em,  and  Ireland,  defenders  of  the  faith.  Princes  of  (amongst 

8ptm  and  Cicily,  Archdukes  of  Austrich,  Dukes  of  Millain,  Bur-  ''**'^"^5 

ely,  and  Brabant,  Earls  of  Hasbureh,  Flanders  and  Tyrol  (k)  ; 
een  Edward  Shelley,  of  Worminehurst,  in  the  county  of  Sus- 
^)  Esq.  of  the  one  part, '  and  Richard  Cowper  and  William 
^^tttin  of  the  other  part,  witnesseth,  that  it  is  fully  covenanted, 
S'^ted,  condescended,  and  agreed  between  the  said  parties  in  manner 
*od  form  following :  that  is  to  say,  first  the  said  Edward  Shelley,  for 
f^  upon  divers  great  and  urgent  causes  and  consideralions  him  mov- 
^t  doth  covenant,  grant,  *  condescend,  promise,   and  agree,  for    [  *  90  a.  ] 


(«)  As  to  pleading  a  seisin  in  tail  in  hnsband  Lord  Say  and  Sel^s  mm,  10  Mod.  40.   1  Inst  ii. 

••  wife  by  entireties,  ante  p.  76.  n.  (e  1).  U9.  (t).    (Ed.) 

J")  A  deed  may  be  stated  in  pleadms  to  have  ^'^  ^*®  ^'  ^** ""  ^^^* 

|!l[^"Bide on  a  day  snbseqnent  to  ito  date,  for  (k)  See  1  Inst.  7a.  i.  69  and  n. (8).  ib.    And 

^  <ve  b  not  coneloslve  evidence  of  the  time  as  to  the  alteration  in  the  Knag's  style,  ib,  n.  (c). 

•»  «uc«tioB,  HaU  V.  CkMNore,  4  East.  477.  Ante  p.  8.  n.  (a).    (Eu.) 
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Unii  fais  lieira,  and  exei;utorS|  to  Idid  wttii  A€  Mid  Ridiard  Coiqier, 
ted  William  Martin,  and  their  executorti  bjr  theae  preaents,  that  he 
the  aaid  Edward  Shelley  ahall  permit,  dause,  ana  suffer  the  aaid 
Rtcfaerd  Cowper  and  William  Martiii,  or  the  survivor  of  them, 
at  the  proper  coats  and  charges  of  him  Uie  said  Edward  Shdlej,  hu 
heirs,  executors,  administrators  or  assigns,  on  this  side  the  feast  of 
All  Saints,  next  ensuing  the  date  of  these  presents,  to  recover  against 
him  the  said  Edward,  his  hours  or' assigns,  by  writ  of  entry  Sur  di»- 
seiiin  en  le  post^  the  manors  of  Worminghurst,  Barhamwicke,  and 
Findon,  with  the  appurtenances,  in  the  said  county  of  Sussex,  and  aU 
ether  his  lands,  tenements,  possessions,  and  hereditaments,  with  the 
appurtenances,  situate^  lymg)  and  being  in  Findon,  Worminghurst^ 
Barhamwicke,  Patchings  Eastangmering,  Westangmering,  Wygenholt, 
Steringten,  Washington,  Ashington,  Grenested,  Ashurst,  otentng, 
Wiston,  Tliackham,  and  Shipley,  in  the  said  county,  exce|»t  only  the 
manors  of  SiUington  aitd  Cooden,  with  the  appurtenances,  in  tlm  said 
county,  and  except  also  all  those  lands,  tenements,  and  hereditaments^ 
called  or  known  by  the  names  of  Cobden,  Pidlets  Prises,  and  Pal- 
mershcomb,  with  dl  tfid  singulaikr  their  appurtenances.  *  And  the  said 
Edward  Shelley  covenanteth,  granteth,  and  promiseth  by  these  pre- 
sents to  and  with  the  said  Richard  Cowper  and  William  Martin,  that 
at  the  time  of  the  said  writ  of  entry  brought  against  him  of  the  pre- 
mises, and  at  the  time  of  the  said  recovery  had,  he  the  said  Edward 
shall  be  sole  tenant  of  the  freehold,  of  all  and  ^gdar  the  said  nmnors 
and  premises  (except  as  before  excepted)  and  that  the  said  writ  shall 
be  brought  and  pursued  against  him  the  said  Edward  fihelley^  of  all 
and  singular  the  said  manors  and  premises  (except  as  before  excepted) 
by  the  name  of  the  manors  of  Worminehurst,  Barfaamwitike,  aba  Fin- 
don, with  the  fqppinrtenances,  and  by  tlie  name  df  %0  meisses,  iO  teftst 
one  watermlll,  two  colver-^houses,  s6  gardens^  flOO  acres  of  land,  €0 
acres  of  meadow,  400  acres  of  paiBture,  120  acre#  of  wood,  500  acres 
of  furzes  and  heath,  8/*  10».  of  rent,  with  the  appurtetmtices,  m  ¥\n*' 
don,  Worminghurst,  Barharawicke,  Patching,  Eestangmerin^  Wes^ 
tangmering,  Wigenholt,  Sterington,  WalKhingtoh,  Ashimjtotii  Gre> 
tiested,  Ashurst,  Stening,  Wiston,  Thackham,  and  Shnpfey,  and  of 
the  advowson  of  the  church  of  Worminghurst,  and  that  the.sdid  reoo* 
very  bad  of  all  and  singular  the  premises,  shill  be  suffered  aild  had  to 
the  uses,  profits,  behoofs,  and  intents  hereafter  specified  and  de- 
[  *  90  b*  ]  *  dared,  and  to  none  other  use  or  intent,  that  is  to  say,  of  the  said 
manor  of  Findon,  with  the  appuFtenanoes,  exoeptthe  park  df  Findon, 
and  except  also  all  those  lands,  tenements,  and  herediiaflDeats  in 
Findon  aioresaid,  called  or  known  by  the  name  of  the  Park  df  Fin- 
don, the  said  recovery  thereof  shall  stand  and  be  to  the  obIt  use  pro- 
it,  and  behoc^of  him  the  said  Edward  Shelley,  and  of  this  heirB  male 
of  his  bodv  lawfully  begotten,  and  for  lack  of  such  issue,  to  the  use, 
profit,  and[  behoof  of  the  heirs  male  of  the  body  of  Mm  Shelly,  Eeo. 
sometime  of  Michael  Grove,  deceased,  father  to  tiie  said  Edwara 
Shelley,  and  of  the  heirs  nude  of  the  body  of  the  said  heirs  male  law- 
fully begotten ;  and  fbr  lack  of  such  issues,  to  the  ^use  and  bdioctf  of 
^e  right  heirs  of  the  said  Edward  Sh^ley  for  ever;  aUd  of  the  said—- 
manors  of  Worminghurst  and  Barharawicke,  with  the  ttpartenances, 
'  and  of  the  said  park  of  Findon,  and  of  all  the  said  lanos,  tehcaBents,«i«i 
and  hereditaments^  called  or  known  by  the  name  of  the  p«^k  of  Fii 
don,  and  of  all  and  singular  other  the  premises  with  the  appurtenanc 
comprised  or  to  be  comprised  in  the  said  writ  of  entrv^  and  in  th 
hiiMeifr  Ufa  ^^  recovery ;  it  is  granted,  condescended,  and  agreea  between  the^ 
and^er  hU  '  ^^^  parties,  abd  the  said  Edward  Shelley,  covenanteth  and  granteth^ 
decease  tathe  nie  of  J.  C.  and  otiiers.  f4Nrii4year«,  remstflder  to  the  heln  nttle  Of  the  body  of  tfa^^ 
nid  Edward,  and  the  heirs  male  of  their  bodies,  reuahider'to  the  helrs  male  of  the  body  of  J.  S  ^ 
With  rem^der  to  hit  own  right  heirs,    [Hhep.  TMkh.  615]. 
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that  the  said  recovery  thereof  rfiall  be  suffered  and  had  to  th  e  o  tilly 

QM^  profit,  and  behoof  of  him  the  said  Edward  SheUey,  and  of  hit 

at^gpsy  for  and  duriog  the  term  of  the  natural  life  of  the  said  Edward 

SheUeVy  without  impeachment  of  or  for  any  manner  of  waste ;  and 

after  the  decease  of  the  said  Edward  Shelley,  then  to  the  only  use, 

Mofity  and  b^oof  of  John  Carrel  and  John  Apsley,  of  Thackham, 

£Bqrs.and  Edward  Darlcenolde  of  Slynfold^in  the  said  county  of  Sussex, 

jeoman,  and  of  their  executors  and  assigns,  for  and  during  the  term 

of  twenty  and  four  years  next  ensuing,  after  the  decease  of  the  said 

Edward  Shelley,  and  after  the  four  and  twenty  jrears  ended,  then  to 

tiie  only  use,  profit,  and  behoof  of  the  heirs  male  of  the  body  of  the 

nid  Edward  Shelley  lawfully  begottai,  and  of  the  hein  male  cf  the 

body  of  the  said  heirs  male  lawfully  begotten,  and  for  lack  of  such 

isMie,  then  to  the  use,  profit,  and  behoof,  of  the  hefan  male  of  the 

body  of  the  said  John  Shelley,  sometime  of  Michael  Grove,  Esq* 

deceased,  fiuher  unto  the  said  Edward  Shdley,  and  to  the  heirs  male 

of  the  body  of  the  said  heirs  male  last  before  rehearsed  lawfully  be- 

Eten,  and  for  lack  of  such  issue,  to  the  use,  profit,  and  bdioof,  of 
r^ht  heirs  of  the  said  Edward  Shelley  for  ever  (l  )•  And  the  said 
*  Edward  Shelley  further  covenanteth,  promiseth,  and  granteth,  to  [  *  91  a«  ] 
sod  with  the  said  Richard  Cowper,  and  William  Martin,  that  he  the 
ssme  Edward  Shelley,  shall  and  wiU  from  time  to  time  do,  suffer,  pro- 
cure, make,  and  acknowledge,  and  cause  to  be  had,  done,  sufiRsred,  pro* 
cured,  made,  and  acknowl^ged,  at  his  own  proper  costs  and  charffes, 
sU  and  every  such  act  and  acts,]  thing  and  thines,  as  riiall  be  devised 
or  advised  by  the  said  Richard  Cowper  and  Wdliam  Martin,  or  the 
nrvivor  of  them,  as  well  for  tlie'saia  recovery  to  be  perfecthr,  surely, 
sod  lawfully  had  and  executed  of  all  and  smgular  the  said  manors, 
hads,  tenements,  and  hereditaments,  with  the  appurtenances,  by  tiie 
laid  Richard  Cowper  and  William  Martin,  to  the  uses,  purposes,  and 
inleats  in  these  indentures  specified,  declared  and  contained ;  as  abo 
br  the  further  surety,  establishment,  execution,  perfecting,  and  coiv- 
tJiuiance  of  all  and  every  the  said  uses,  estates,  and  other  the  pre- 
tties, to  be  and  go  according  to  the  covenants,  promises,  articles^ 
sod  agreements  in  these  present  indentures  contained.    In  witness 
vWreof  the  parties  abovesaid  to  the  present  indentures  interchange^ 
1U7  have  set  their  seals,  the  day  and  year  first  abovesaid  (m)/' 

And  the  jurors  aforesaid  further  say,  upon  their  oath,  t|iat  the  te- 
senents  aforesaid  in  the  indenture  aforesaid  excepted,  are  not  the 
hadi  and  tenements  in  the  declaration  abovesaid  specified.  And  that  The  recovery, 
the  aforesaid  Edward  Shelley  so  being  thereof  seised,  the  aforesaid 
Bidiard  Cowper  and  William  Martin  the  20th  day  of  September,  in 
the  first  and  second  years  of  the  reign  of  the  said  late  King  and 
Qneen  abovesaid,  out  of  the  court  of  the  said  late  King  and  Queen,  ^ 
tUr  Chancery,  at  Westminster,  in  the  coun^  of  Middlesex,  sued 
^Mh  a  writ  (n)  of  the  said  late  Eling  and  Queen,  to  the  then  sheriff 
sf  Sussex  directed,  against  the  said  Edward  Shelley :  by  which  writ  h 
vai  commanded  the  said  sheriff  of  Sussex,  that  he  oonunand  the 
^GKesaid  Edward  Shelley,  that  justly  and  widiout  delay  he  ren- 
^  to  the  aforesaid  Richard  Cowper  and  William  Martin,  the 
*ttM>rs  of  Worminghurst,  Barhamwicke,  and  Findon  with  the 
^PPvrtenances,  as  also  SO  messuages,  10  tofts,  one  waler«mill, 
1^  dove-houses,  dO  gardens,  400  acres  of  land,  60  acres  of  anear 
^1  400  acres  of  pasture,  IM  acres  of  wood,  500  acres  of  Airze 
^beaih;  and  8/.  lOr.  rent,  with  the  appurtenances  in  Ffaidon, 

(L)  Bee  ute  p.  t5e.  n.  (o  1).  the  ttfes  of  fines  and  recoveries,  see  1  last.  il. 

508.  (b).  1  Prest.  Cdov.  918.    (Ed.) 
(■)  As  |»4oe4t  to  kad  and  deeds  te  declare       (n)  As  ta  pleading  a  iisi— ini  recoverji  ante 

p.l8.B.(ci;.   (Ed.) 
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'WormiDcburst,  Barhamwicke,  FUching,  Estangmering,  Westang* 
mering,  Wighenhok,  Steringtoiii  AshiDgtoD,  Grenest^,  Ashurst, 
Stening,  VniBtoD>  Thackham  and  Shipley,  and  also  the  advowson  of 
the  church  of  Worminghurst,  which  he  claimeth  to  be  his  right  and 
inheritance  ;  and  in  which  the  said  Edward  had  not  entry,  but  after  a 

'  [  *  91  b.  ]  disseisin,  which  Hugh  Hunt  thereof  ^unjustly  and  witliout  judg- 
ment did  to  the  aforesaid  Richard  and  William  within  SO  years,  then 
^  last  past,  as  they  said ;  and  whereupon  they  complained,  that  the 

'  aforesaid  Edward  them  deforced,  &c.  and  unless  he  should  do  it ;  and 

the  aforesaid  Richard  and  William  him  the  said  sheriff  secured  for 
the  prosecuting  of  their  claim ;  then  that  he  summon  the  aforesaid 
Edward,  that  ne  be  before  the  justices  of  the  said  late  King  and 

i  Ante  p.  9.  n.     Queen  at  Westminster,  in  eight  days  of  St.  Michael  then  next  ensu- 
01*  ing,  to  sbeW'^riierefore  he  had  not  done  it,  and  to  have  there  the  sum- 

moners  and  the  writ  aforesaid ;  at  which  eight  days  after  St.  Michael, 
before  the  justices  of  the  said  late  King  and  Queen,  come  the  afore- 
said Richard  Cowper  and  William  Martin,  by  John  Bish,  their  attor- 
ney ;  and  the  sheriff,  that  is  to  say,  Thomas  Saunders,  Knt.  returned 
that  Richard  and  William  found  to  the  said  sheriff  pledges  for  prose- 
cuting, that  is  to  say,  John  Doe  and  Richard  Roe,  and  that  the 
aforesaid  Edward  was  summoned  by  John  Denn  and  Richard  Fenn.  And 
the  said  Edward  Shelley,  according  to  his  summons  aforesaid,  to  him 
in  form  aforesaid  made,  by  Thomas  Ingler,  his  attorney,  came ;  and 
Connt  against  upon'this  the  aforesaid  Richard  Cowper  and  William  IVfartin,  by  their 
£•  S.  attorney  aforesaid,  demanded  against  the  aforesaid  Edward  Shelley, 

the  manors  of  Worminghurst,  Barhamwicke  and  Findon,  with  the 
appurtenances,  as  also  SO  messuages,  10  tofts,  one  water-mill,  two 
dove-houses,  SO  gardens,  400  acres  of  land,  60  acres  of  meadow,  400 
acres  of  pasture,  120  acres  of  wood,  500  acres  of  furze  and  heath,  and 
8/.  lO?.  rent,  with  the  appurtenances,  in  Findon,  Worminghurst,  Bar- 
hamwicke, Patching,  Estangmering,  Westangmering,  Wighenholt, 
Sterington,  Washington,  Ashington,  Grenested,  Ashurst,  Stening, 
Wiston,  Thackham,  and  Shipley,  as  also  the  advowson  of  the  churdi 
of  Worminghurst,  as  his  right  and  inheritance,  and  in  which  the  said 
Edward  had  not  entry,  but  after  a  disseissin  which  Hugh  Hunt  un- 
justly and  without  jud^aent  did  to  the  aforesaid  Richard  and  Wil- 
liam, within  SO  years  tnen  last  past,  &c« ;  and  whereupon  they  said, 
that  they  themselves  were  seisea  of  the  manors,  tenements,  and  rents 
aforesaid,  with  the  appurtenances,  in  their  demesne  as  of  fee  and 
right,  and  also  the  aavowson  of  the  church  aforeraid,  as  of  fee  and 
right  in  time  of  peace,  in  the  time  of  the  said  late  Kins  and  Queen, 
by  taking  the  profits  thereof,  to  the  value,  &c.  and  in  which.  Sec*  and 
E.  S.  vouched  thereupon  they  brought  suit,  &c.  And  the  said  Edward,  by  the 
H.  S^  aforesaid  Thomas  Ingler,  his  attorney,  cometh  and  defendeth  his  right, 

when,  &c.  and  voucheth  thereof  to  warranty  Henry  Silibom,  who 
present  here  in  his  proper  person  in  court,  freely  the  manors,  and  te- 
nements, and  rents  aforesaid,  to  him  doth  warrant,  &c.    And  upon 
that  the  aforesaid  Richard  and  William  demanded  against  him  the 
said  Henry,  tenant  by  his  warranty,  the  manors,  tenements,  and  rents 
aforesaid,  with  the  appurtenances,    and  the  advowson  aforesaid  in 
form  aforesaid :  and  whereupon  they  said,  that  they  themselves  were 
seised  of  the  manors,  tenements,  and  rents  aforesaid,  with  their  ap- 
purtenances, in  their  demesne  as  of  fee  and  right,  and  also  of  the  ad- 
vowson aforesaid,  as  of  fee  and  right,  in  time  of  peace,    in  the 
[  *  92  a.  ]   time  of  the  said  *late  King  and  Queen,  by  taking  the  profits  thereof,  to 
the  value,  &c.  and  in  which,    &c.   and  thereof  brought  suit  &c. 
H.  S.  defend-    And  the  aforesaid  Henry,    tenant  by  his  warranty,  defended  his 
^*  right,  when,  &c«  and  said,  that  the  aforesaid  Hugh  did  not  disseise  the 

the  aforesaid  Richard  and  William  of  the  manors,  tenements,  and 
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KDts  aforesaid,  with  the  appurtenances,  and  also  of  the  advowson 
aforesaid^  as  the  said  Richara  and  William  by  their  writ- and  decla- 
rstkni  above  supposed.     And  of  this  he  put  himself  upon  the  country, 
ftc«    And  the  aforesaid  Richard  and  William  prayed  leave  to  imparl, 
and  had  it,  &c.    And  afterwards  the  said  Richard  and  William  re- 
turned ^apk  hither  into  court  the  san&eterm,  by  their  attorney  afore- 
nid,  ^nd  the  aforesaid  Henry,  although  solemnly  called,  did  not  re- 
turn, but  in  contempt  of  the  court  departed,    and  made  default. 
Therefore  it  was  considered  by  the  court,  in  the  aforesaid  eight  days  Judgment. 
of  St.  Michael,  that  the  said  Richard  and  William  should  recover  their 
seisin  i^ainst  the  aforesaid  Edward,  of  the  manors,  tenements,  and 
rents  aroresaid,  with  the  appurtenances,  and  also  the  advowson  afore- 
said.     And  that  the  said  Edward  should  have  of  the  lands  of  the  said 
Henry,  to  the  value,  &c.  and  the  said  Henry  should  be  in  mercy,  &c. 
And  upon  this,  immediately  the  aforesaid  Richard  Cowpcr,  and  Wil-  Writ  of  seisin, 
liam  Martin,  in  the  aforesaid  court,  prayed  the  writ  of  the  lord  and 
lady  the  King  and  Queen,  to  the  then  sheriff  of  Sussex  to  be  directed, 
to  give  them  full  seisin  of  the  manors,  tenements,  and  rents  aforesaid, 
with  the  appurtenances,  and  also  of  the  advowson  aforesaid,  and  the 
writ  was  granted  unto  them,  bearing  date  the  9th  day  of  October,  in 
the  first  and  second  year  of  the  reign  of  the  aforesaid  late  King  and 
Queen  Philip  and  Mary  abovesaid,  returnable  here  from  the  day  of 
St  Michael  in  one  month  then  next  following.     And  further  the  said  Tlie  premises 
jwors  say  upon  their  oath  aforesaid,  that  the  tenements  aforesaid  call-  Se"cie°"ara-° 
cd  Barhamwiek,  in  the  declara^On  aforesaid  specified,  and  the  tene-  tion,  and  in  the 
n>ent  aforesaid  called  Barhamwiek,   in  the  record  of  the  recovery  recovery,  were 
sforesaid  above-mentioned,  are  one  and  the  same  tenements,  and  not  ^j**^  same, and., 
•thers,  nor  divers  ;  and  that  the  recovery  aforesaid  was  for  the  uses  ^^assuffere^to 
>ad  intentions  in  the  aforesaid  indenture  specified ;  and  that  the  said  the  uses  in  tlie 
Bdward  Shelley  died  the  9th  day  of  October,  in  the  first  and  second  iud^iture  spc- 
yeir  of  the    reign  of  the   said  late  King    and  Queen,    between  cified. 
tbe  hours  of  five  and  six  in  the  forenoon  of  the  same  day  (u)  ;  Edward  died 
■nd  that  afterwards,  that  is  to  say,  the  19th  day  of  October  then  next  |*»*^  ^t**  ^cto- 
foUowing,  the  then  sheriff  of  the  said  county  of  Sussex,  that  is  to  say,  fiveandTirin 
Thomas  Saunders,   Knt.  by  virtue  of  the  writ  aforesaid,  gave  full  ^1,^  niorning, 
leisin  (p)  to  the  aforesaid  Richard  Cowper  and  William  Martin,  of  the  and  the  reco- 
swnors,  tenements,  and  rents  aforesaid,  with  the  appurtenances,  and  very  was  af- 
^  of  the  advowson  aforesaid.     And  further,  the  aforesaid  jurors  say,  t^r^a^ds  exe- 
■Ijon  their  oath  aforesaid,  that  one  Richard  Belchamber,  at  the  afore-  ^g^  October 
M  time  of  the  death  of  the  aforesaid  Edward,  and  at  the  time  of  the  following, 
fccoveiy  aforesaid  and  the  execution  thereof,  and  long  before  the  The  premises 
WngiDg  of  the  aforesaid  writ  of  entry  Sur  disseisin  en  le  post,  was  were  in  lea^e 
**niDt  of  the  tenements  aforesaid,  and  possessed  of  the  tenements  ^2!^  .vears  at 
rfwesaid  in  the  declaration  aforesaid  specified,  for  the  term  of  divers  J^|;,**?J5  *^^,Vit 
7^  then  to  come,  by  reason  of  a  demise  thereof  made  to  the  afore-  and  execution. 
^  Richard  Belchamber,  by  the  aforesaid  Edward  Shelley  long  be- 
fore the  bringing  of  the  aforesaid  writ  of  entry  Sur  disseisin  en  le  post,    [  •  92  b.  ] 
And  aflerwards,  that  is  to  say,  the  4th  day  of  December  in  the  first  On4thI)cce 
^  second  year  of  the  reign  of  the  said  *  late  King  and  Queen,  the  ber  tbilowin 
^oreiaid  Henry  Shelley,  the  now  defendant,  was  born  of  the  said  the  wife  of 
Anai his  mother,  late  the  wife  of  the  aforesaid  Henry  Shelley,  father  "j^7iJ^%a, 
^•he  said  Henry  defendant,  which  said  Henry  the  father  was  the  cu-iivcred'of 
2^  son  of  the  aforesaid  Edward  Shelley.     And  that  the  aforesaid  defendant. 
J^wy  Shelley  was  then  alive,  and  in  full  life.     And  that  the  aforesaid  ^i^g  said  Ri- 
*€wd  Shelley  afterwards,  afler  the  expiration  of  the  said  term  of  chard,9thOct. 
20th  Eliz.  entered  and  demised  to  plaintiff  for  SI  years  from  Michaelmas  last  past« 

(•)  Bee  poat  p.  i06  b.  n.  (p)  See  ante  p.  2«.  n.(F  l).    G4)od'igkt  d,  Bitr- 

ton  V.  Rigby,  In  Error,  5T.R.  178,    (Ed,) 
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yearty  demised  to  the  aforesaid  Richard  Belchamber,  by  the  aforesaid 
Edward  Shelley,  as  before  is  said»  that  is  to  say,  the  9th  day  of  Oc- 
tober, in  the  20th  year  of  the  reign  of  the  said  kid^  the  how  Queen, 
at  Auffmering  aforesaid,  into  the  tenements  aforesaid  in  the  declara- 
tion aforesaid  specified,  entered,  and  then  and  there  demised  the  te- 
nements aforesaid  in  the  declaration  mentioned,  to  the  aforesaid  Ni- 
cholas Wolfe ;  to  have  and  to  hold  to  the  said  Nicholas  and  his  as- 
signs, from  the  feast  of  St.  Michael  the  Archangel  then  last  past,  un- 
til tlie  end  and  term  of  21  years  from  thence  next  following  fully  to 
By  virtue         he  completed.    By  virtue  of  which  demise,  the  said  Nicholas  into  the 
whereof  plain-  tenements  aforesaid  with  the  appurtenances  entered,  and  was  thereof 
tiff  entered       possessed,  until  the  aforesaid  Henry  Shelley,  now  defendant,   the 
and  ^Jfj^J^^  aforesaid  7th  day  of  November,  inthe  said  20tJb  year  of  the  reign  of 
fendant  enter-  ^^^  ^aid  lady  the  now  Queen  aforesaid  with  force  and  arms,  &c.  the 
ed  npon  hini|     close  and  house  aforesaid  brake  and  entered,  and  tlie  grass  aforesaid 
Sic  with  his  cattle  was  eaten,  trodden  down,  and  consumed,  in  manner 

and  form  as  the  aforesaid  Nicholas  above  against  him  hath  declared. 
Jnry  pnnr  the  And  they  pray  the  advice  of  the  court  of  thQ  lady  the  Queen  here  ;• 
advice  of  the  ^nd  if,  upon  the  whole  matter  aforesaid  found,  it  shall  seem  to  the 
^^^^'  court  of  the  lady  the  Queen  here,  that  Uie  entry  of  the  aforesaid 

Henry  into  the  tenements  aforesaid,  with  the  appurtenances,  upon  the 
possession  of  the  said  Nicholas,  be  a  eood  and  lawful  entry  in  law, 
then  the  said  jturors  say,  upon  their  oath,  that  the  aforesaid  Henry  is 
not  guilty  of  the  trespass  aforesaid,  in  manner  and  form  as  the  said 
Nicholas  Wolfe,  now  plaintiff,  above  in  pleading  hath  alleged ;  and 
if,  upon  the  whole  matter  aforesaid,  it  shall  seem  to  the  court  of  the 
Queen  here,  that  the  entry  of  the  aforesaid  Henry  Shelley  now  de- 
fendant, into  the  tenements  aforesaid,  with  the  appurtenances,  upon 
the  possession  of  the  aforesaid  Nicholas,  be  not  a  good  and  lawful  en- 
try m  law,  then  the  jurors  say,  upon  their  oath,  that  the  aforesaid 
Henry  Shelley  now  defendant,  is  guilty  of  the  trespass  aforesaid  in 
manner  and  form  as  the  aforesaid  Nicholas  Wolfe  above  against  him 
complaineth ;  and  they  assess  the  damages  of  the  said  Nicholas,  by 
occasion  of  that  trespass,  abov^  his  costs  and  charges  by  him  about 
his  suit  in  this  behalf  expendied  to  20  shillings,  and  for  his  costs  and 
€wria  admare  charges  to  40  shillings.  And  because  the  court  of  the  lady  the  Queen 
^^'  here,  of  giving  their  judgment '  thereof  are  not  yet  advised,  day  is 

fiven  to  uie  parties  aforesaid,  until  the  morrow  of  the  Holy  Trinity,  to 
ear  their  juagment  thereof;  because  the  court  of  the  lady  the  Queen 

[  *  93  a.  3  here,  thereof  are  not  yet,  &c.  *  At  which  day  before  the  lady  the 
Queen,  at  Westminster,  come  the  parties  aforesaid,  by  their  attomiea 

Cwria  uUentu     aforesaid ;  and  because  the  court  of  the  lady  the  Queen  here,  of  giv- 

adviaare,  log  their  judgment,  are  not  yet  advised  of  and  upon  the  premises,  day 

is  given  to  the  parties  aforesaid,  before  tlie  lady  the  Queen,  at  West- 

To  Mich.  ^        minster,  until  Monday  next  after  eight  days  of  St.  Michael,  to  hear 

their  judgment  thereof;  because  the  court  of  the  lady  the  Queen  here 
thereof  are  not  yet,  &c.  At  which  day,  before  tlie  lady  the  Queen  at 
Westminster,  come  the  parties  aforesaid,  by  their  attornies  aforesaid  ; 
and  because  the  court  of  the  lady  the  Queen  here,  are  not  yet  advised,, 
of  giving  their  judgment  of  and  upon  the  preifiises,  day  thereof  is 
given  to  the  parties  aforesaid,  before  the  lady  the  Queen  at  Westrain- 

Hil.  93£Uz.      ster,  until  Monday  next  afler  15  days  of  St.  Hilary,  to  hear  their 

judgment  thereof,  &c. ;  because  the  court  of  the  lady  the  Queen  here 
thereof  are  not  yet,  &c.  At  which  day,  before  the  lady  the  Queen  at 
Westminster,  come  the  parties  aforesaid,  by  their  attornies  aforesaid; 
and  because  the  court  of  the  lady  the  Queen  here,  of  giving  their  judg- 
ment of  and  upon  the  premises,  are  not  yet  advised,  day  is  given  to  the 
parties  aforesaid,  before  the  lady  the  Queen  at  Westminster,  until 

£ait.  Wednesday  next  after  15  days  of  Easter,  to  hear  their  judgment 
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thereof,  ftc. ;  because  the  court  of  the  lady  the  Queen  here  thereof  are 
not  yet,  &c.  At  which  day,  before  the  lady  the  Queen  at  Westmin- 
ster, come  the  parties  aforesaid,  by  their  attornies  aforesaid;  and 
because  the  court  of  the  lady  the  Queen  of  giving  their  judgment  of 
and  upon  the  premises  are  not  yet  advised,  day  is  given  to  the  parties 
aforesaid,  before  the  lady  the  Queen  at  Westminster,  until  Friday 
next  after  the  morrow  of  the  Holy  Trinity,  to  hear  their  judgment  Trin. 
thereof;  because  the  court  of  the  lady  the  Queen  here  thereof  are  not 
yet,  ftc.  At  vthich  day,  before  the  lady  the  Queen  at  Westminster,  judgment  for 
come  the  parties  aforesaid,  by  their  attornies  'aforesaid ;  (a)  upon  the  defendant* 
which  being  se^n,  and  by  the  court  of  the  lady  the  Queen  here,  all 
and  singular  the  premises  fully  understood,  and  mature  deliberation 
thereof  being  had,  for  that  it  seemeth  to  the  court  of  the  said  lady  the 
Queen  here,  upon  the  whole  matter  aforesaid,  in  form  aforesaid  found, 
that  the  aforesaid  entry  of  the  aforesaid  Henry  Shelley  now  defend- 
ant, into  the  tenements  aforesaid,  with  the  appurtenances,  upon  the 
possessidn  of  the  said  Nicholas,  is  a  good  and  lawful  entry  in  law; 
therefore  it  is  considered,  that  the  aforesaid  Nicholas  Wolfe  take  no- 
thing by  his  bill  aforesaid,  but  for  his  false  claim  be  in  mercy  ;  and 
the  uoresaid  Henry  Shelley  go  thereof  without  day,  &c. 

(a)l  Sinderf.  70.  1  Bnlstr.  125,  126.  179.  3  Balstr.  9«,  93,  94.  Noy,  77.  Latch.33.  76.  188. 
Piph.  203. 312.  N.  Benl.  148.  pi.  226.  Palm.  260.  Jenk.  Cent.  13.  Hob.  17. 19. 194.  Yelv. 
130.  Cr.  Elii.  145.  Cr.  Jac.  386.  632.  636.  Cr.  Car.  442, 443.  Post,  119.  b.  Stat.  16  and  17 
Car.  2.  c.  a.  Stat.  22  and  23  Car.  2.  c.  4.  1  Roll.  Rep.  278,  279.  Ante,  22  a,  34  a,  40  a,  75  a. 
I  Roll.  Ab.  771. 774.  Ante  p.  53.  n.  (x). 


SHELLEY'S  CASE. 

jHrin.  Term,  Anno  23  Eliz.  in  C.  B. 


Edward  Shelley,  being  tenant  in  tail  general,  and  having  Issne  two  sons,  H,  and  1579-1 58 1« 
IL  and  H.  the  eldest  dying  in  his  father's  life-time,  leaving  a  daughter,  and       v^-v-^/ 
his  wife  enceinte  with  a  son ;  Edward  the  faUier  suffered  a  common  re-        Wolfb 
covery  (the  premises  being  in  lease  for  years,)  to  the  use  of  himself  for       _     ^* 

tenn  of  bis  life,  after  his  decease  to  the  nse  of  certain  persons  for  24  years,  rp.  j  ^.q^  k  i 

and  after  to  the  use  of  the  heirs  male  of  the  body  of  the  said  Edward,  law-  a  n  ^  a  h 

fidly  begotten,  and  of  the  heirs  male  of  the  body  of  such  heirs  male  lawfully  59^  Mo.  136. 

begotten,  remainder  over ;  and  after  judgment  and  the  awarding  of  the  writ  Jcnk.  Cent, 

of  seisin,  but  before  its  execution,  Edward  died  ;  and  after  liis  death,  and  be-  249.Dy.373.pI. 

fore  ^e  birth  of  his  eldest  son's  son,  the  writ  of  seisin  was  executed.    The  isted  J-c  Cro 

yooBgett  son  entered ;  and  the  son  of  the  eldest  son  was  afterwards  born.  Q^r.  87.  Sid. ' 

Held,  1st.  That  execution  might  be  sued  against  the  issue  in  tail,  the  right  of  229.  Litt.  Rep. 

thehitail  being  bound  by  the  judgment    2d.  That  the  reversion  was  not  in  ^^-  Hob.  3. 

the  recoTerors  immediately  by  the  judgment  before  execution.    3d.  That  R.  ^y' ^  ^ 

took  ftmsi  by  descent  till  the  birth  of  the  second  son,  who  then  became  entitled.  Lutw.  1 550. 

4th.  That  the  recovery  was  good,  notwithstanding  the  death  of  the  tenant  in  Vent.  272, 3. 

hdl  on  the  morning  of  the  day  on  which  it  was  passed.  \m^^^'  ^^^  *   ^ 

Ao  estate  vested  by  purchase  shall  not  be  divested  by  an  after-bom  nearer  j^^'  ^^'  J^^ 

^^'  Rep.'Q.A. 

Effect  aiut  be  given  to  every  word  in  a  deed,  if  it  may  be  done,  without  re-  iSS.  Lucas, 

jectmg  any.  1^*  ^^l  •  425. 

Stpmidded  words  of  limitation,  varying  the  coarse  of  descent,  operate  as  34  joJ^SoI™* 

^ordt  of  ptvdnse  3  as  in  case  of  a  limitation  to  the  nse  of  a  man  for  life,  5i«  4^  ]^ 

2« 
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and  after  bis  decease,  to  the  use  of  his  heirs,  and  the  heirs  female  ^of  th^ir 
bodies. 

A  recovery  binds  not  those  who  are  in  by  title  paramount. 
A  surviving  joint-tenant  is  not  entitled  to  rent  reserved  on  a  lease  by  his 
companion ;  nor  the  reversioner  to  rent  reserved  on  an  under-lease  by  tenant 
for  life,  previous  to  his  surrender,  though,  in  both  cases,  the  lease  continues. 
The  issue  in  tail  shall  avoid  all  charges  by  his  ancestor,  except  such  as  are 
for  his  benefit. 

A  recovery  by  tenant  in  fee-simple  binds  his  heirs ;  ieeua  as  to  a  recovery  by 
tenant,  in  tail  of  a  reversion  after  an  estate  for  life,  unless  execution  was  bad 
In  his  life-time. 

When  the  means  appointed  by  law  to  perfect  any  act  become  impossible  by 
act  of  God,  without  any  default  m  the  party,  he  shall  not  be  prejudiced. 
When  the  heir  takes  any  thing  which  might  by  possibiKty  have  vested  in  the 
ancestor,  although  it  first  vested  in  tlie  heir,  and  never  in  the  ancestor,  yet 
the  heir  shall  be  in  quasi  by  descent. 

On  an  exchange,  if  one  enter,  and  the  other  die  before  entry,  his  heir  may,  at 
his  election,  confirm  or  avoid  the  exchange ;  but  if  both  the  parties  die  before 
execution,  the  exchange  is  void. 

In  the  case  of  things  executory,  execution  has  relation  to  the  original  act,  and 
it  is  all  one  act  though  done  at  different  times. 

A  recovery  shall  be  to  the  use  of  the  previous  deed,  unless  a  contrary  inten- 
tion appear. 

In  the  creation  of  uses,  as  well  as  in  wills,  the  intention  of  the  parties  is  chiefly 
to  be  regarded. 

Rule,  that  on  a  gift  to  two,  if  one  only  is  capable,  tliat  one  takes  tlie  whole. 
Distinction  between  a  gift  at  commonJaw  to  a  man  and  his  wife  that  shall  be, 
and  such  a  limitation  by  way  of  use. 

Under  a  limitation  of  a  use,  or  a  devise  to  A,  for  life,  remainder  to  B.,  if  A. 
renounce,  the  remainder  vests  immediately. 

Rule,  that  whoever  takes  by  purchase  as  heir  special  ought  to  be  heir  general 
as  well  as  heir  special  (t). 

Rule,  that  where  the  ancestor  takes  an  estate  of  freehold,  and  in  the  same  gifk 
or  conveyance  an  estate  is  limited,  either  mediately  or  immediately,  to  his 
heirs,  either  in  fee  or  in  tail,  the  heirs  arc  words  of  limitation  of  the  estate 
and  not  words  of  purchase.  Seats  where  the  ancestor  takes  only  a  chattel 
interest,  or  the  limitation  is  to  the  heir  in  the  singular  number. 


(A).  319  b. II. 

390.  (K  1).  lii.  87.  (n).  177.  (m.)  Shcp.  Touch.  37.  39,40.  102.  173.  181.  235.  297.  299,  300. 
413.  415.  465.  497.  515.  39,  n.  (e).  40  n.  (h),  ed.  Atberley.  46  ed.  Prest.  1  Wood,  165.  172. 
III.  161.  n.  230.  n.  495.  1  Tr.  Eq.  .Mh  edit.  4-17.  n.  ii.  33.  n.  44.  70,  71,  and  notes  ib.  78. 
Gilb.Uses,  17.  21. Sd  edit.  36.  n.  38.39.  47.n.l35.  n.  323.  n.  Gilb.  Ten.  ed.Watk.  95,99.  270. 
288.  Bl.  Com.  172.  (3).  182.  242.  2  Wooddes,  204,  5.  352.  1  Fearn.  4th  edit.  30.  36. 103. 
282.  304.  ii.  286.  387.  534.  Watk.  Desc.  28.  5-1,  55.  66. 155.  20a  205,  206. 210.  2f4.  233.  239. 
267.  Watk.  Conv.  2d  edit.  84.  248.  Runn.  Eject.  42 1.  1  Collect.  Jur.  283.  1  Hargr.  Law 
Tra.  487.  1  Cm.  Dig.  2d  edit.  402.  ii.  373.  378.  437.  iii.  350,  1.  iv.  94.  370.  394.  410.  v. 
103. 105.  394. 410.  vi.  346. 3'18. 365. 368.  372.  386. 388. 397, 8. 401,  2,  3,4,  5.  407.  415.  1  Prest. 
Est.  2d  edit.  170,  1.  963.  30».  347.  349.  ii.  29.  63.  264.  1  Prest.  Conv.  45.  88.  151.  t  Prest. 
Abst.  33.  Vin.  Abr.  Assize,  D.  pi.  4.  Attorney,  I.  pi.  19.  Baron  and  Feme,  Sa.  pi.  6.  Con- 
dition, I.  c.  pi.  11.  R.  d.  pi.  5.  Contract,  &c.  M.  pi.  16.  Curtesy,  A.  pi.  4.  Descent,  I.  pi.  7, 8. 
24.  ^6,  27,  28, 29,  30.  Devise,  U  b.  pi.  1.  Estate,  I  8.  pi.  39.  X.  pi.  7.  G  a.  pi.  1.  N  a.  pi.  14. 
Execution,  I.  pi.  2.  Extinguishment,  H.  pi.  10.  Fractions,  C.  pi.  1.  Gavelkind,  B.  pi.  6. 
Grants,  G  a.  5.  pi.  45.  H  a.  2.  pi.  2.  Heir,  F.  3.  pi.  3.  F.  4.  pi.  1.  G  4.  pi.  2.  M.  pi.  9.  18,  13. 
18.  M.  2.  pi.  3.  W.  2.  pi.  4.  9.  G.  4.  pi.  2.  Intent,  A.  pi.  5.  Joint*tenants,  Y.  pi.  1.  Issue,  B.  pi. 
1,  Possession,  A.  pi.  6.  Recovery  Common,  £.  pi.  3.  P.  pi.  1.  X.  pi.  2.  Relation,  D.  pi.  10,  ii. 
Remainder,  G.  pi.  5-  8, 9.  29.  H.  pi. 3.  Voucher,  K.  pi.  51.  Uses,  D.  pi.  4, 5.  §.  3.  pi. 7.  N.  a. 
pi.  3.  X.  a.  pL  48.  Cora.  Dig.  Bargain  and  Sale,  B.  3.  Discent,  R.  C  2.  Estates,  B.  3. 8.  Exe- 
cution, A.  2.  Pleader,  3.  A.  6. 7.  Bar.  Abr.  Fines,  B.  Legacies,  L.  5th  edit.  iv.  331 .  Re- 
mainder, B.  2.  v.  731.  G.  v.  737.  749.  827,8.  Sheriff,  N.5.  Uses,  B.  2.  s.  1.  vii.  77,78.  See 
the  references  in  the  margin,  and  the  cases  collected  in  tlie  note  at  the  end  of  this  case, 
(t)  Contra  as  to  this  point,  1  Ld.  Raym.  185.  2  Vem.  729.  Prec.  in  Chan.  442.  461.  Gilb.  Rep. 
116. 131.  1  Stra.  35.  1  £q.  Abr.  Devises,  M  3.  pi.  14.  4th  edit.  215.  5  Burr.  2615.  Bl.  Rep. 
187.  1  Inst.  164  a.  (l).  i.  683.  (14).  Nels.  121. 123.  Vin.  Abr.  Heir,  G.  3.  pi.  10. 14.  W.  2. 
pi.  4.  Remainder,  F.  pi.  5.  Bac.  Abr.  Remainder,  C.  v.  739.  See  the  books  cited  in  the  note  to 
1  Co.  103  a.  post]. 


93  b, — 94  a.  Shelley's  case.  229 

Nicholas  Wolfe  brought  an  Ejcctionejirrrue  (g)  of  certain  land 
in  B.  in  the  county  of  Sussex,  against  Henry  Shelley,   Esq.  de- 
fendant, and  declared  on  a  lease  by  Richard  Shelley,   Esq.  to 
which  the  defendant  pleaded  not  guilty.     And  a  special  verdict 
was  found  to  the  effect  following,  viz.  that  Edward  Shelley  and 
Joan  his  wife  were  seised  of  the  manor  of  Barhamwick,  whereof 
the  said  land,  wherein  the  said  ejectment  was  supposed,  was  and 
is  parcel,  in  special  tail,  that  is  to  say,  to  them  and  to  the  heirs  of 
their  two  bodies  lawfully  begotten,  and  shews  how,  the  remain- 
der to  the  said  Edward  and  his  heirs ;  and  it  was  further  found 
that  the  said  Edward  and  Joan  had  issue  Henry  their  eldest  son, 
and  the  said  Richard  their  younger  son,  and  afterwards  the  said 
Joan  died,  and  the  said  Henry  having  issue  Mary  yet  living, 
died  in  the  life  of  the  said  Edward,  his  wife  then  big  with  child 
of  the  said  Henry  the  now  defendant.     And  afterwards  the  said 
Edward  Shelley  by  indenture  bearing  date  the  25th  of  Septem- 
ber, in  the  first  and  second  year  of  the  late  King  and  Queen 
Philip  and  Mary,  and  first  delivered  (r)  the  sixth  day  of  October 
following,  did  covenant  with  Cowper  and  Martin  to  suffer  a  re- 
covery of  the  said  manor,  amongst  other  things:  and  that  the  said 
recovery  should  be  to  the  use  of  the  said  Edward  Shelley  for  the 
tenn  of  his  life,  without  impeachment  of  waste;  and  after  his  de- 
cease to  tlie  use  of  Mr.  Caril  and  others  for  2*  years,  and  after 
the  said  24>  years  ended,  then  to  the  use  of  the  heirs  male  of  the 
body  of  the  said  Edward  Shelley  lawfully  begotten,  and  of  the 
heirs  male  of  the  body  of  such  heirs  male  lawfully  begotten ; 
^d  for  default  of  such  issue,  to  the  use  of  the  heirs  male  of  the 
body  of  John  Shelley  of  Michael  Grove,  &c.    It  was  also  found, 
that  the  said  Edward  Shelley,  the  9th  dayof*  October,  being  the  [  *  94  a.  1 
first  day  of  the  term,  between  the  hours  of  {a)  five  and  six  in  the  (a)  >  An^.  «9. 
morning  died,  and  afterwards  the  recovery  passed  the  same  day  pa^.^iV.^i' 
with  a  voucher  over,  and  immediately  after  judgment  given,  an  Sid.««9. 
Habere  Jacias  seishiam  was  awarded,  the  wife  of  the  said  Henry  J^"*^-  ^n*. 
Shelley  being  at  that   time  great  vnth  child  with  the  defend-  ^*^' 
^t.    And  afterwards,  tliat  is  to  say,  the  1 9th  day  of  October 
oext  following  the  recovery  was  executed ;  and  afterwards  the 
fourth  day  of  December  then  next  following,  the  wife  of  the  said 
Heniy  was  delivered  of  the  said  Henry  now  defendant.    And  it 
^^  likewise  found  that  the  said  manor  was  in  lease  for  years  at 
^e  time  of  the  said  judgment  and  recovery,  by  force  ot  a  lease 
">^  long  before  the  original  writ  purchased,  upon  which  the 
said  recovery  was  had  :  and  that  the  said  Aichard  Shelley,  se- 
5^d  son  of  the  said  Iklward  Shelley,  and  uncle  to  the  said  de- 
^"^^t,  entered  and  made  a  lease  to  the  said  Nicholas  Wolfe 
^  plaintiff  in  the  Ejectionc  Jirmac ;  and  that  the  said  Henry 
«hell^  the  defendant  entered  upon  the  said  Nicholas  Wolfe 
i^  did  qect  him.     And  upon  the  whole  matter  aforesaid  the 
JJJ'^  pray  the  advice  and  judgment  of  the  court,  if  the  entry  of 
f^  ^d  Henry  the  defendant  was  lawful,  or  not ;  and  if,  by  the 
Jpgni«it  of  the  court,  the  entry  of  the  said  Henry  should  be 
oeemed  unlawfiil,  then  the  jury  found  that  the  defendant  was 

^  It  appears  from  the  pleadings  that  the    tionefimue,  but  in  1  Anders.  69.  it  is  stated  to 
Vy^  ^vas  trespass  and  not  ejectment,  ante  p.    have  been  trespass.    (Ei>.) 
^'    ^C.  Mo.    1^.   say»  it  was  an   </>c-        (r)  See  ante  p.  t?2l.  n.(H). 


2,30  «hell£y's  case.  PartL 

guilty,  and  assessed  damages :  and  if  the  entry  of  the  defendant 

should  be  deemed  by  the  court  to  be  lawful,  then  they  found  for 

the  defendant  that  he  was  not  guilty,  &c. 

This  case  was  divided  into,  four  principal  questions:  of 

which, 
1st  Point.  1.  The  first  was,  if  (i)  tenant  in  tail  suffers  a  common  reco- 

Whether  cxc-    very  with  a  voucher  over,  and  dies  before  execution,  if  cxecu- 

had  on  a  com^    ^*^"  "^^J  ^  ^"^^  against  the  issue  in  tail. 
moD  recovery  against  the  issue  in  tail,  after  the  death  of  his  father  ? 

8d  Point  2.  The  second,  (*)  if  tenant  in  tail  makes  a  lease  for  years,  and 

Whether  on  a  aflerwards  suffers  a  common  recovery,  if  the  reversion  be  pre- 
reversion^the    sently  by  judgment  of  law  in  the  recoveror,  before  any  execution 

recoverors  are  sued. 

in  possession  presenUy  by  the  judgment  ? 

Wh^h^' ih  ^'  '^^^  third,  if  tenant  in  tail  having  issue  two  sons,  and  the 

posUmmous^  elder  dies  ^n  the  life-time  of  his  iather,  nis  wife  privement  enseint 
son  may  enter  with  a  SOU,  and  then  tenant  in  tail  suffers  a  cottimon  recovery  to 
XrexecT'^  the  use  of  himself  for  term  of  his  life,  and  afler  his  death  to  the 
tion  of  the  re-  use  of  ^.  and  C  for  24*  years,  and  after  to  the  use  of  the  heirs 
covery?  male  of  his  body  lawfully  begotten,  and  of  the  heirs  male  of  the 

body  of  such  heirs  male  lawfully  begotten,  and  presently  after 

judgment  an  Habere  facias  seisinam  is  awarded,  and  before  the 

execution,  that  is  to  say,  between  five  and  six  in  the  morning  of 

[  *  94  b.  ]    the  same  day,  in  *  which  the  recovery  was  suffered,  tenant  in 

tail  dies,  and  after  his  death  and  before  the  birth  of  the  son  of 

the  elder  son,    the  recovery   is    executed,    by   force  whereof 

Richard,  the  uncle,  enters,  and  after  the  son  of  the  elder  son  is 

bom,  if  his  entry  upon  the  uncle  be  lawful  or  not 

4th  Point  ^'  '^^  fourth  and  last  point,  if  the  uncle  in  this  case  may 

Whether  the     take  as  a  {a)  purchaser,  forasmuch  as  the  elder  son  had  a  daugh- 

«ncle  conld       ter  which  was  heir  general  and  right  heir  of  Edward  Shelley,  at 

^lasc  tt«  '       ^^^  ^"^^  of  the  execution  of  the  recovery.     And  this  case  was  ar- 

cldest'son         S^^  ^V  (^)  Anderson  the  Queen's  Serjeant,  and  Gawdy  and 

having  left  a      Fenncr,  Serjeants,  for  the  plaintiff,  and  by  Popham,  solicitor-ge- 

ar^e  tlme^of '  ^eral,  Cowper,  and  Coke,  fbr  the  defendant. 

the  execution  of  the  recovery,  was  Edward's  heir  general  ? 

Fot  the  plain-  ^jj j  ^^  ^^  ^^^  fjpg^  point,  the  plaintiff's  counsel  argued,  that 
As  to  the  first  (^)  execution  might  be  sued  against  the  issue  in  tail ;  and  their 
point— The       principal  reason  was,  because  the  judgment  given  against  the  te* 

bindTtiie  right  ^®"^  ^^  ^^^»  ^°^  ^^®  judgment  for  the  tenant  in  tail  to  have  in 

of  the  intail,  in  value  against  the  vouchee,  bound  the  right  of  the  estate-tail,  and 

respect  of  the  the  issue  in  tail  shall  not  avoid  it  by  the  statute  de  donis  condi- 

comp*en8e;^8  ti(»^ibus^  because  the  law  adjud^th  that,  in  respect  of  the  in- 

in  case  of  a  tended  recompense,  the  issue  in  tail  was  not  prejudiced :  as  if  te« 

grant  of  a  rent-  Qant  in  tail  grant  a  rent  for  the  release  of  one  who  hath  a  right 

uanUn  tail  ^  ^^  ^^  land.  It  shall  bind  the  issue  in  tail,  because  it  is  for  the 

for  a  release  benefit  of  the  issue,  and  so  not  restrained  by  the  said  act»   as 

the^rild^^"*  it   is  agreed   in  (d)  44.   Edw,  3.  21.  b,   Octavian  Lumbard's 

(6)  Mo.  137.  Co.  Lit.  S61  b.  Post,  106  a.  [Com.  Dig.  Pleader,  5  A.  7.  See  the  references, 
ante  p.  227.  (•)  Com.  Dig.  Pleader,  3  A.  7.  Infra,  p.  231.  n.  (t)].  (<i)  1  And.  70.  Mo.  137. 
139.  (6)  Mo.  137.  (c)  Mo.  137.  140.  Pest,  96  a.  106  a.  Co.  Lit.  361  b.  [3  East.  432.  Shcp. 
Touch.  40.  n.  Com.  Dig.  Pleader,  3  A.  7.  6  Cru.  Dig.  2d  edit.  410.  i  Prest.  Coov.  l5l,  and 
the  books  cited  infra,  n.  (t)].  {d)  Post,  96  b.  Plow.  436  b,  4^6  a.  Co.  Lit.  343  b.  10  Co,  97  b. 
1  KoU.  842.  Br.  Charge,  4.  Br.  Tail,  6.  Dr.  and  Smd.  49  a.  Manxel's  case.  14  b. 
t'  BrownL  67,    20  Ed.  4.  13  b,    [ Vin.  Abr.  Estate,  G  a.  pi.  i]. 
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case(8).  And  if  the  recovery^  upon  which  execution  is  had  in  the 
life  (rf'the  tenant  in  taili  shall  not  be  a  bar  to  the  issue,  it  would  be 
mischievous  and  a  great  impeachment  to  common  assurances  of 
lands.  And  further  it  was  said,  that  the  right  of  the  estate-tail 
was  bound  by  the  judgment,  and  not  by  the  executioti ;  for  if 
die  right  of  the  estate^tail  was  not  bound  by  the  (e)  judgment,  it 
could  not  be  bound  or  barred  by  the  execution  had  afberwards 

(T). 

(•)  As  to  the  second  point,  they  conceived^  that  it  was  not  any  As  to  the  se- 
question,  but  that  the  recoverors  had  not  the  reversion  presently  SJ^^^j^J^ 
by  the  (y*)  judgment,  notwithstanding  the  lands  were  in  lease  is  butcxeeu- 
for  years ;  for  they  said  that  the  judgment  was,  that  the  demand-  ^<"7>  «"<>  the 
ant  should  recover  seisin  of  the  land  which  was  but  executory,  noUn^powM^ 
and  could  not  be  executed  until  execution,  entry,  or  claim  (u).  sion  tiiiex^ii* 
As  if  a  compion  or  reversion,  or  any  other  thmg  which  lieth  ty*?>  ^"^'T' ^ 
in  grant  be  granted  upon  condition,  if  the  condition  be  broken,  ^i^oV  niion 
the  thing  granted  is  not  in  the  grantor  before  claim  (w),  for  it  lying  in  mnt 
was  said,  that  wlien  a  man  may  enter,  or  claim,  the  law  will  not  coowednpon 
adjodge  him  in  possession  until  (g)  entry  or  claim. 

As  to  (A)  the  third  point,  which  was  the  great  doubt  of  the  As  to  the 
case,  they  argued,  that  the  said  Richard,  the  uncle,  was  in  by  ^^^  ^^"^!Z' 
purchase  (x),  4*  ^x  conseqtienti  the  entry  of  the  defendant  upon  him  tlmt  Aeunde 
was  not  lawful  (y);  and  this  in  effect  was  their  principal  reason :  tookbjpnr- 

♦Argument(f ),  That  which  originally  vests  in  the  heir,  and  was  ^■•^ 
not  in  the  and^stor,  vests  in  the  heir  by  purchase.  Where  tiie  ei- 

But  this  use  (a)  oriffinally  vested  in  Richard  Shelley,  and  ne-  J**®  firstvests 
vcr  was  vested  m  £dward  Shelley.  he  does  not  de- 

And  therefore  the  use  vested  in  Richard  Shelley  by  purchase,   rive  it  from  hb 
That  the  use  never  vested  in  Ekiward  Shelley  they  said  was  J3k^*taf  nu^ 
"aaifest,  for  before  the  recovery  executed  no  (6)  use  could  be  chase. 
nused,  for  the  use  ought  to  be  raised  out  of  the  estate  of  the  re-  [  *  95  a.  ] 

(<)  7  Co.  39  a.  10  Co.  58  a.  (*)  t  Biilstr.  43.  Raym.  349.  Hard.  S09.  384.  3  Keb.  987.  (/) 
^^  96  b.  1  Rol.  270.  Mo.  141.  Dv.  376.  pi.  96.  3  Keb.  699.  [1  Jones,  10.  9  Ler.  31.  S 
i^.  1356.  5  T.  R.  178.  Watk.  Desc.  66.  5  Cm.  Diff.  410.  Yin.  Abr.  Recovery  Coimnoo, 
f:  pL  t  Com.  Dig.  Pleader,  3  A.  7.  Bac.  Abr.  Sheriff,  N  5.  Ante  p.  99,  n.  (f  l)].  (jg)  Co. 
Y-  ^IBa.  9  Co.  53  b.  [Mo.  141.  Kelw.  148.  Bac.  Abr.  Sheriff,  N  5.  Vin.  Abr.  Possession, 
A.  pL  61.  (A)  Post,  97  b.  lOu  b.  (t)  1  Inst.  3  b.  ii.  184,  and  n.  (a),  ib.  Sogd.  Oilb.  Uses,  38. 
^.  Dig.  Descent,  B.  Vin.  Abr.  Descent,  1].    (a)  Mo.  137.    (6)  i  And.  70.    [See  Infra  n,  (t)]. 

(i)  That  die  is«iie  in  tail  shall  never  avoid  the  1185. 1  Wils  35. ;  for  it  is  novr  never  in  fiict  ex- 

•^  of  bis  ancestor,  bat  wl»ere  they  are,  or  ecuted,  5  T.  R.  178.  cited  ante  p.  99.  u.  (p  1).  10 

^  be,  to  his  disadvanta^^,  9  Plowd.  436.  and  East,  948  n.  5  Cru.  Dig.  410.  So  where  a  recovery 

™^i^erences  in  n.((/).  ib.;  and  see  9  Biil8t.43.  is  saffered  of  lands  in  lease  for  years,  tlie  reco- 

*  f|*wnl.  67.  Hard.  909.  384.  3  Keb.  287.   1  vcrors  have  not  the  reversion  presently  by  the 

'^'  t88.  T.  Raym.  340.    i  Show.  374.    1  Ch.  judgment,  (t.  e.  are  not  in  the  actual  possession 

^*  i7i.   Kitch.  319.    Pig.  Rec.  11.    Cnrson.  by  reason  of  such  lease  for  years,)  but  thereoo- 

•^l<  Com.  Dig.  Estates,  B.  96.    (Ed.)  very  mast  be  executed  by  writ,  entry,  or  claim. 

(7)  That  as  soon  as  judgment  is  given,  the  Infra,  and  see  post,  1  Co.  106  b.  Mo.  137.  141. 

ft**.*^  L ..,_^'t ..  .L ., «,r„.      Sitfto«,9Lord  Raym.  853.  5  Cm. Dig. 

Desc.  66.  Bac.  Abr.  Sheriff*  n.  5. 

g-  «^.'  iwd.  "j4  b!  ^V«  ^'  P  "28.'  3^4  a!  ,  («!>  ^«  *>»«  l»?t  no^«»  «<*  ^«  ^^^  ^^^ 

gr  W.  m  b.  pi.  te.   3  Eeb.  699.   Crn.  Rec.  ^"*^-     ^^^^  ^^^  ^' 

g- too.  5  Cm.  Dig.  9d  edit.  410.  1  Prest.  (w)  Ace.  post,  9  Co.  .50.   9.  And.  8.    Com. 

^;  151.  Com.  Dig.  Estates,  B.  97. 1  Inst  iU.  Dig.  Condition,  O.  5.  1  Inst.  918  a.  ii.  96.  and 

/Mm).  Bat  the/adgBMnt  has  no  aianner  of  n.  (q  9).  ib.    (Ed.) 

35*^1  o©*"  ^  *be  recoverors  acqnire  any  ^  ^  «  . .             .... 

J^Miid  consequently  aonse  can  arise.  antU  It  W  But  it  vras  adjudged  contra,  see  post,! 

JJP*»  to  lave  becD  regnlarly  executed  by  the    ^*  ^^'    (^'"^v 

^^  of  the  writ  of  seisin,  W.  Jonesyto.  seStra.       (y)  For  it  was  formerly  a  rale,  that  a  post- 
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coverors,  but  the  recovery  was  not  executed    in  the  life  of 
Edward  Shelley,  and  therefore  no  use  could  rise  during  his  life. 
And  Anderson,  Serjeant,  said,  it  was  imjjossible  that  Richard 
Shelley  should  be  in  by  descent,  because  ho  right,  title,  action, 
use,  or  other  thing  touching  the  uses  liihited  by  the  said  inden- 
tures did  descend  to  Richard,  but  only  a  thing  intended  to  him, 
which  intent  in  his  life  received  no  perfection ;  and  therefore  this 
case  was  not  like  any  case  where  a  right,  title,  action,  use,  or 
other  thing  descendeth  from  the  ancestor  to  the  heir,  but  is  like 
An  estate  Test-  the  case  in  (c)  5  Edw.  4.  6.  a.  where  the  wife^-eonsents  to  a  ra- 
b**'nrchai«°   visher,  having  issue  a  daughter,  the  daughter  enters  by  the  sta- 
shaK'not  h^^      tute  of  (d)  6  Rich.  2.  (z)  a  son  is  afterwards  born,  he  shall  never 
divested  by      divest  it,  for  it  vested  in  the  daughter  by  purchase;  so  is  the  case 
S^rer  h^r™as  agreed  in  9  Hen.  7.  25.  a.     If  (t)  a  lease  be  made  to  one  for 
.  ^here  he  en-    life,  the  remainder  to  the  right  heirs  of  J.  &,  if  J".  S.  die*  having 
tcred  npon       a  daughter^  hi^  wifewith  child  witha  son,  the  daughter  claims  it  by 
to^lbhS!    purchase,  and  therefore  thesonborn  aftershallneverdivest  it(A  1); 
by  force  of  a    but  they  relied  principally  upon  the  case  (f)  in  9  Hen.  7.  25.  a. 
remainder,       ^hat  if  a  condition  descends  to  the  daughter,  and  she  enters  for 
broken!"    *^°  ^^^  condition  broken,  the  son  bom  fifterwards  shall  never  enter 

(c)  S  Co.  39  b.  61  b.  Fitz.  Assize,  37.  Plowd.  43  a,  66  b.  Br.  Done,  «8.  Br.  Entre  Congeable, 
94.  9  H.  7. 15  b.  Post,  98  b.  137  b.  [4  Bnrr.  2161.  Vin.  Abr.  Estate,  I  8.  pi.  9].  (c/)  Br.  Entre 
Congeable,  94.  Plowd.  42  b.  45  b.  2  Inst.  434.  Long  Qninto  E.  4.  58  a.  i  H.  6. 1  a.  Fitz.  Co- 
rone,  1.  Bro.  Rape,  4.  Br.  Appeal,  48.  Br.  Parliament,  89.  Stamf.  Coron.  82.  6  R.  2.  rap.  6. 
(t)Coni.  Dig.  Descent,  C  2.'  (e)  Mo.  150.  Post,  99  a.  8  Co.  76  a.  Hob.  31.  Cro.  Car.  87. 
[Walk.  Desc.  200.  206. 267.  Prcst.  Walk.  Conv.  248.  Vin.  Abr.  Enfant,  H  8.  pi.  2.  Heir,  W 
2.  pi.  4.    Cora.  Dig.  Descent,  C  2.] 


hnmoas  beir  could  not  enter  npon  a  person  tak-  for  that  purpose;   see  infra  n.  (b  1).    1  Co. 

ingby  purchase,  infra  1  Co.  95  a.  98  b.  Kirion*9  99  b.    Watk.  Desc.   198—220.   Ante  p.  170. 

cosf,  Cro.  Car.  87. ;  though  he  might  enter  on '  n.  (z).    (Eo.) 

the  person  taking  by  descent,  or  per  formam  (z)  The  statute  6  R.  2.  st  1.  c.  6.  after  re- 

doni,  Brooke's  Descent,  24.  58.   Kitch.  108, 9.  chmg  that  the  ravishment  (i.  e.  the  abdoctioQ 

Doctor  and  Stud.  Dial.  1.  ch.  7.  1  Inst.  11  b.  H.  or  stealing,)  of  ladies  and  the  daughters  of  no- 

166.  Plowd.  56  b.   Dyer,  373.  pi.  15.   Hob.  31.  blemen,  and  other  women,  was  then  fre<)uent, 

S  Bl.  Com.  208.  Watk.  Desc.  207.    But  in  the  in  order  to  Uke  away  part  of  the  tempUUon  to 

present  case,  from  the  report  of  Lord  Coke  and  these  outrages,  enacted,  that  whenever  such 

Moore,  it  seems  not  to  have  been  absolutely  re-  ladies,  daughters,  and  other  women  were  ra- 

qnisite   to  have  decided   whether  the  uncle  vished,  and,  after  such  rape,  consented  to  the 

could  take  by  purchase ;  for  the  judges  held,  ravisher,  both  the  ravisher  and  ravished  should 

that  on  account  of  the  preceding  use  for  life  to  be  ipw  facto  disabled  from  claiming  any  inhe- 

E,  S,  the  remainder  operated  as  words  oflimi-  ritance,  dower,  or  joint  feoffment  after  the  death 

lulioM,  though  E,  &  died  before  the  use  to  him  of  the  husband,  or  ancestor  ;  and  that  the  next 

could  ariise,  an<l  tliat  so  the  uncle  took  in  course  of  blood  to  the  ravisher  or  ravished  should  have 

and  nature  of  a  d^scenty  till  the  birth  of  his  bro-  title  iniinediately  after  the  rape  to  enter  upon 

ther*s  posthumous  son,  who  then  became  en-  the  ravisher  or  ravished,  and  hold  the  land.  3 

titled,   post,  1  Co.  106.   Mo.  140.    However,  Reev.  Hist.  179.  2  Inst.  4:44.    As  to  the  offence 

Dyer,  in  his  report  of  the  case,  places  the  re-  of  forcible  abduction  of  women,  see  statutes  3 

mainder  in  both  points  of  view,  and  besides  ob-  Hen.  7.  c.  2.  4  and  5  Ph.  and  M.  c.  8.   post,  3 

serving  that  by  descent  the  second  son  could  Co.  39  b.  and  the  note  there.  1  InsL  iii.  560. 

only  take  the  remainder  till  the  birth  o^  his  (u).    (Ed.) 

elder  brother*s  postliumous  son,  also  says,  that  (a  1)  See  ace.  post,  3  Co.  61  b.  Plowd.  56  b. 

be.  could  not  have  it  as  a  purchaser,  because  he  Bro.  Entry  Congeab^,  92.   Cro.  Elis.  3.54,  5. 

was  not  heir  of  the  body  of  his  father,  for  the  Lit  Rep.  316.  3  Lev.  408.  Kltcfa.  215.  Bat  bv 

daughter  of  the  eldest  son  was  heir  general,  stat.  10  and  11  W.  3.  c.  16.  where  an  estate  u 

and  the  second  son  was  not  heir  male  of  the  limited  in  remainder  to  the  lawful  issue  of  the 

body  of  his  father  unless  he  was  heir  as  well  as  body  of  any  person,  a  son  or  daughter  bom 

male,  1  Inst.  24  b.  (3).  i.  535.  {SS).    As  to  the  after  the  decease  of  the  father  is  entitled  to  take 

rule,  that  whoever  takes  by  purchase  as  heir  such  estate  as  if  bom  in  his  life-time,  though 

male  must  be  heir  general  as  well  as  heir  male,  there  be  no  limitation  to  trustees  to  preservo 

see  post,  103  a.  and  the  notes  there.    With  re-  contingent  remainders.  On  the  constraction  of 

spect  to  the  entry  of  a  posthumous  heir  in  ge-  this  statute,  see  1  Inst.  1.  640.  (13).  ii.  136.  (i). 

ncral,  and  the  statute  10  and  11  W.  3.  c.  16.  166.  (14).  18  Vin.  408.  Bull.  N.  P.  105.  Watk. 

which  preserves  remainders   for  posthumous  Desc.  213, 214.  2  Cra«  Dig.  328— 338*  Ante  p. 

children,  where  no  esUteis  limited  to  trustees  170.  n.  (z).    (Ed.) 
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upon  her,  and  yet  there  she  is  in  by  descent,  and  the  title  of  her 
entry,  that  is  to  say,  the  condition,  she  hath  as  heir  :  and  yet  be- 
cause she  was  the  first  in  whom  it  vested,  the  son  born  after  shall 
not  divest  it  (b  1),  which  is  a  stronger  case  than  our  case  at  the 
bar. 

And  further  it  was  said  by  the  plaintiff's  counsel,  that  although  As  to  the   ^ 
the  recovery  had  been  executed  in  the  life  of  Edward  Shelley,  ^^^^^j^®*"* 
yet  ought  the  heir  male  to  take  by  purchase ;  for  they  said,  that  ^Hb  of  limi- 
the  manner  of  the  limitation  of  the  uses  is  to  be  observed  in  this  tation. 
case,  which  is  first  to  Edward  Shelley  for  the  term  of  his  life, 
and  ailer  his  deatii  to  the  use  of  others  for  the  term  of  24  years, 
and  after  the  24  years  ended,  then  to  the  use  of  the  heirs  male  of 
the  body  of  the  said  Edward  Shelley,  *  lawfully  begotten,  and  of  [  *95  b.  ] 
the  heirs  (a)  male  of  the  body  of  the  said  heirs  male  lawfully  be- 
gotten ;  in  which  case  they  said,  that  if  the  heirs  male  of  the 
body  of  Ildward  Shelley  should  be  words  of  limitation,  then  the 
subsequent  words,  viz.  and  of  the  heirs  male  of  the  body  of  the 
said  heirs  male  lawfully  begotten,  would  be  void :  for  words  of 
limitation  cannot  be  added  and  joined  to  words  of  limitation, 
but  to  words  of  purchase  (c  1).   And  they  said,  that  forasmuch 
as  those  words,  heirs  male  of  the  body  of  Edward  Shelley,  might 
be  words  of  purchase,  that  in  this  case  the  law  will  construe  and 
take  them  as  words  of  purchase,  for  otherwise  the  said  subse- 
quent words,  '^  and  of  the  heirs  male  of  their  bodies,"  would  be 
void.    And  such  (6)  construction  is  always  to  be  made  of  a  Deeds  are  to 
deed  that  all  the  words  (if  possible)  agreeable  to  reason  and  con-  ^f???^*f 

c       tt  1  \  m  '^    1  •  t      •  ^    ,       80  as  to  give 

lonnable  to  law,  may  take  effect  accordmg  to  the  intent  of  the  effect  to  every 
parties  without  rejecting  of  any,  or  by  any  construction  to  make  J^«J»  if  itmw 
them  void  (d  1 ).     And  therefpre  Anderson  put  this  case  (f),  if  a  iJt  rej^tSg 
i^M  makes  a  feoffment  in  fee,  to  the  use  of  himself  for  life,  and  any. 
after  his  decease  to  the  use  of  his  heirs,  in  this  case  the  fee-simple 

<«)  1  And.  70.  Mo.  158.  140.  Cro.  Car.  f4.  Post,  104  a.  [l  Eden,  4S0.  11  East.  559.  564, 
awl  Me  post,  104  b,  and  the  note  there].  (6)  Mo.  138.  Co.  Lit.  S13  a.  6  Co.  64  b.  Cro.  Eiiz. 
80S.  (f)  Shep.  Toncb.  102.  Litt.  Rep.  345.  3  Lev.  433.  1  Ld.  Raym.  «05.  9  Butt.  1105. 
^T.R.901. 1  Inst.  2iO.  (2).  17th  edit.  ii.  144. 148.  (p).  1  Fearn.  4th  edit.  986.  304.  1  Prest. 
Eit349.6  Cm.  Dig.37:f.  Yin.  Abr.  Descent,  I  pi.  27.  Estate,  N  a.  pi.  14.  Remainder,  O.  pi.  29. 


(s  1)  See  ace.  post,  99  a.  KirtmCt  ca$€^  Cro.  those  words  as  thev  stand,   2  P.  Wms.  282. 

Cv.S7.Watk.  Desc.  200.  (d). ;  bnt  it  would  be  Cfutmbert  v,  Brmlrfordy  2  Meriv.  25.    Denmex 

<>*kerwiie  if  the  condition  had  been  broken  in  rf.  Bitddoa  v.  Page^  3  T.  R.  87  n.    Doe  ex  d. 

^  life  of  the  feoffor,  post,  1  Co.  99  a.    8o  in  Cwmberback  ▼.  Sir  R.  Perryn,  id.  484.  1  Inst.  Ii. 

">  cite  of  ravishment,  and  of  the  remainder,  if  647.  (a).    But  where  there  are  any  words  in  a 

^^penon  who  might  tirst  enter  had  died  before  deed  evidently  repugnant  to  the  other  part  of 

*"|^,iDd  his  daughter  afterwards  entered,  an  it,  and  to  the  general  intention  of  the  parties, 

*'<'r*borB  son  should  divest  her  estate,  for  it  they  will  be  reiected,  BeniHgton  v.  Parkkmrat^ 

"f^  have  vested  in  the  ancestor ;  see  post,  1  3  Atk.  135.  WiUes,  327.  6.  Bro.  P.  C.  352. ;  or 

^99  a.  Com.  Dig.  Descent,/C  2.    (Ed.)  if  words  are  omitted  by  mistake,  t|iey  will  be 

<e  1)  la  what  cases  superadded  words  of  11-  supplied,  Lhyd  v.  Iiord  Sojf  and  Sele,  1  Salk, 

"■litiea  are  allowed  to  control  the  preceding  341.  10  Mod.  40.   4  Bro.  P.  C.  73.   UvedtiU  v. 

JJ^  *•  heirs,"  •*  heirs  male,"  6cc.  or  not,  see  HaVpenny,  2  P.  Wms.  151.   Targui  v.  Paget,  t 

j^  t  Fearn.  Cont  Rem.  286.   1  Inst.  ii.  147,  Ves.  194.  1  Inst.  ii.  146.  ^p).  So  in  wills,  words 

••  Ante  p.  164.  n.  (y).    (Ed.)  may  be  rejected  or  supplied  where  it  is  necea- 

.  0>  1)  8o  effect  must  be  given  to  every  word  sary  to  give  effect  to  the  testator*s  intention, 

^*  win,  if  it  may  be  done,  Doe  d.  Vtgsey  v.  Doe  exd.  Pkipfm  v.  Lord  Muigropej  5  T.  R.  323. 

J»^WiWl^  2  T.  R.  209.  Rowoe'M  caae,  Loftt  97.  Wtight  v.  H»Vordy  Loft.  414.  Hmnee  v.  HoHVt, 

^'^cfcrtt  V.  Hardeih  4  Maul,  and  S.  l. ;  and  it  U  6  Cru.  Dig.  419.  1  Wils.  165.  Coryiom  v.  HelUer^ 

^^  not  to  reject  any  words  in  a  will,  unless  6  Cm.  Dig.  175.  fVhUe  v.  Barber,  5  Bnrr.  2703. 

■(le  cannot  be  any  rational  construction  of  (Ed.) 
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Case  of  a  limi-  executed;  but  in  the  same  case^  if  the  limitation  be  to  the  us6 

^se^of^a  ^n  of  himself  for  lif^  and  after  his  decease  to  the  use  of  his  h^irs, 

for  life,  and  Mid  of  their  heirs  female  of  their  bodies»  in  this  case  these  words 

after  bis  de-  m  bis  heirs"  are  words  of  purchase  (s  1),  and  not  of  limitation,  for 

uw^f  Ws**"^  then  the  subsequent  words  "  and  of  their  heirs  female  of  their 

heirs,  and  the  bodies"  Would  be  void.   So  they  concluded  this  point,  first  that 

^^f^S!^^^  no  use  coul4  rise  until  execution  sued,  no  es^ecution  was  sued 

their  bodies.  ^  ^^  yj^  ^^  Edward  Shelley,  and  then  it  first  vested  in  Richard 

as  a  purchaser   before  the  son  of  the   elder  son  was  bom : 
and  for  the  latter  reason,  admitting  the  recovery  had  been  exe- 
cuted, notwithstanding  the  heirs  male  of  the  body  of  fklward 
Shelley  should  take  by  purchase  Cf  1),  and  so  quacunque  xria 
data,  they  concluded,  that  the  use  nrst  settled  in  Richanl  Shoi* 
(e)  Post,  106  b.  ley  as  a  mere  purchaser.    And  (c)  as  to  the  latter  point,  which 
Opom.  Dili;.       Hi  efiect  (admittinff,  as  hath  been  said,  that  the  said  words  were 
Estates,  B  8.]   ^^y ^  ^f  purchase)  was,  that  a  lease  for  life  is  made  to  A.  the 

rfmainder  to  the  heirs  male  of  the  body  of  Edward  Shelley,  if 
in  this  case  Richard  may  take  this  estate-tail  by  purchase  as 
Imt  male^  notwithstanding  his  elder  brother  had  issue  a  daugh- 
ter whidi  is  living,  and  who  was  his  heir  general ;  they  said 
As  to  the         there  was  no  difference  as  to  that,  where  an  estate-tail  is  limited 
Intiaimiror  ^  P^  executed,  and  when  by  way  of  remainder,  nor  when  the 
taU  female,'      heir  male  of  the  body  claims  by  descent,  nor  when  by  purchase 
the  special       (g  1),  for  if  an  estate  had  been  made  to  Edward  Shelley,  and  to 
^^^^     the  heirs  male  of  his  body,  in  that  case  *  Richard  SheUey  with- 
the  heir  ge-      oot  doubt  should  have  had  the  land  by  descent  (h  1 ),  and  that 
i?^>^*  by  a  construction  .on  the  statute  de  donis  conditiomlibus  to  fulfil 

C  *  96  a.  ]  th#  mind  and  intent  of  the  donor. 

Ca.  Lit  f5  b         ^^  so  it  is,  if  I  give  lands  to  a  man,  and  to  his  heirs  female, 

ai^  the  donee  hath  issue  male  and  female,  although  the  female 

be  not  heir  general,  yet  she  is  heir  special  to  claim  per  formam 

doni  (i  1).     And  this  was  in  effect  the  substance  of  the  three 

arguments  published  and  delivered  at  large  on  theplaiutiff^spart 

before  the  justices  of  the  Queen's  Bench,  in  Hil.  and  East. 

For  the  defen-  terms,  in  the  ^Sd  year  of  the  reign  of  Queen  Eliz.     And  on 

Asto th  1 1     ^^  defendant's  part  it  was  argued  contrary.    As  to  the  [a)  first 

point.  point,  it  was  argued,  that  execution  could  not  be  sued  against 

(a)  Co.  Lit.       the  issue  in  tail  (k  I) ;  and  therefore  as  it  hath  been  agreed,  that 

^h'  ^K^A     ^^  judgment  only  against  the  tenant  in  tail  did  not  bind,  but 

70.  Mo.  137.     ^^  judgment  to  have  in  recompense  (l  1),  sequitur  a  concefstSj 

139.    Post,  136  a. 

(e  l)  See  infra,   Feam.    Cont.   Rem.   S86.  well  as  by  descent,  and  is  in  performmm  itai, 

6  T.  R.  301.  and  the  books  cited  in  n.  (*}ante  Com.  Dig.  Estates,  B.  7.    As  to  descents  per 

p.  SS3.    (Ed.)  formam  £ni  in  general,  see  1  Inst.  24  b.  i.  531 

(f  1)  But  see  post,  1  Co.  106.  ^541.  and  the  notes  ib.  Com.  Dig.  Estates,  B. 

(6  1)  As  to  the  rnle,  that  under  the  descrip-i  7, 8.  Infra.    (Ed.) 

tSon  of  heir-male,  the  person  who  takes  must  be  (i  1)  Ace.  1  Inst  34  b.  1  Inst.  531.  Plowd. 

heir  general  as  well  as  heir  special,  see  nost,  Qttaer.87.  133.  Com.  Dig.  Estates,  B.  8.    As  to 

lOS  b.  103  a.  n.and  the  cases  there  cited.  1  Inst,  estate  in  tail  female  in  general,  see  id.  ibid. 

.S4  b,  (3).  t.  53S.  (33).  Doe  ex  d.  Earl  o/  Und-  Com.  Dig.  Estates,  B.  4, 5.    (Eu.) 

s^qf  V.  Colf^oTf  11  East,  569.  562.   Com.  Dig.  (k  1)  But  it  was  ruled  otherwise,  post,  1  Co. 

Estates,  B.  8.    (Eo.)  106.  and  see  ante  p.  831.  n.  (t).    (Ed.) 

(h  1)  For  the  issue  in  tail  does  not  take  by  (l  1)  That  in  order. to  render  a  recoTcry  ef- 

descent  only,  but,  by  the  statute  De  Doais,  as  fectual  against  the  issve  and  the  persons  in  re- 
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that  the  issue  in  tail  cannot  be  barred :  and  for  proof  that  in  this 
case  the  issue  in  tail  conid  not  have  any  recompense :  first  it 
was  said,  that  if  execution  could  not  be  sued  against  the  issue  in 
tail,  then  tlie  issue  in  tail  could  not  take  any  benefit  of  the  re- 
compense.    For  it  is  ^eed  in  (b)  17.  Edw.  2.  title  Recovery  in  The  voachee 
Value,  Fitz.  33.  {c)  1  Mw.  3.  fo.  12.  that  he  w^p  vouches  shall  canhot  have 
never  have  execution  against  the  vouchee  before  execution  sued  ^u©  uiTafter 
against  himself;  so  that  the  judgment  to  recover  over  in  value  execution 
is  not  material  (as  the  case  is)  unless  execution  may  be  sued  W"»tliini- 
against  the  issue,  which  cannot  be  in  this  case.  For  he  who  is  in   .   ' 
of  an  estate  in  possession,  by  title  paramount  a  recovery,  shall  does  not  ^d 
not  be  bound  by  the  same  recovery  (Ml);  but  the  issue  in  tail  in  }^^  who  are 
oar  case  is  in  of  an  estate  in  possession,  which  he  had  by  title  JJl,^oJ^^^  ***' 
paramount  the  recovery,  and  therefore  the  issue  in  tail  shall 
not  be  bound  by  the  recovery.     In  proof  of  the  first  proposition,  An  adminis- 
it  hath  been  adjudged  in  {d)  28  Hen^  8.  reported  by  Seijeant  tratorde^mw 
Bendloe,  which  cas^  began  26  Hen.  8.  in  the  book  at  large,  b^tiuS^lt 
where  the  case  was,  that  an  executor  having  judgment  to  reco-  moont,  could 
▼er  a  debt  due  to  the  testator,  and  dying  intestate  before  execu-  not  hare  a  •are 
tion,  and  the  ordinary  committing  the  administration  of  the  first  j!2ldgnmt  re- 
testator  to  one,  that  the  administrator  could  not  sue  execution  covered  by  an 
apon  that  recovery,  because  he  deriveth  his  interest  firom,  and  e*«c«tor. 
represents  the  person  of  the  testator,  and  so  before  the  recovery 
(m  1).    (e)  So  it  is,  if  there  be  two  joint-tenants,  and  one  makes  A  surviving 
a  lease  for  years,  rendering  rent,  the  lessor  dies,  the  other  shall  j<»nt-teMnti« 

rcHt  reversed  on  a  lease  by  his  companion  ;  (b)  Co.  Lit.  376  b.  17  Ed.  4. 4  a,  by  Digas.  (c) 
Co.  Lit.  576  b.  (d)  Wentw.  148,  149.  Yelv.  33.  83.  1  Jones,  214.  248.  Mo.  4. 139.  680.  O. 
BcadJ.  f.  pi.  5.  N.  Bendl.  18.  pi.  24.  5  Co.  9  b.  Cro.  Jac.  4. 394.  Cro.  Car.  167. 227. 451.  S 
Soad.  149.  1  Roll.  890.  907.  1  Sid.  29.  March,  9.  1  And.  23.  Finch,  4  b,  5  a.  17  Car.  2.  c. 
8.  8winb.  323.  Cro.  £1.  435.  [1  Salk.  32.1.  Shep.  Touch.  465].  (e)  Mo.  139.  Finch,  4  b. 
Co.  Lit.  185  a,  318  a.  Poph.  145.  Roll.  Rep.  309.  442.  Dyer,  187,  pi.  5.  Cr.  Jac.  417. 
Bridgm.  44.  Vin.  Abr.  Reser? ation,  H  a.  pi.  2.  3  Buls.  133.  1  Finch's  Law,  13.  Sugd.  Pow. 
36.    Prest.  Watk^Conv.  84.    Vin.  Abr.  Joint-tenants,  Y.    Infra  n.  (q  1)]. 


r,  the  tenant  in  tail  mnst  not  only  vonch  being  supported  by  the  limitation  to  the  tma- 

penKm  to  warranty,  but  have  judgment  tees,  will  not  be  affected  by  the  recoversr,  5 

Co  recover  in  value,  so  that  there  may  be  a  re-  Cm.  Die.  509.    See  further  as  to  wliat  interests 

eoaipeDse  to  descend  in  the  same  line  as  the  es-  are  not  barred  by  a  recovery,  post,  3  Co.  6.  5 

talMail  would  have  descended ;  see  1  Inst.  Cru.  Dig.  508—530.  Com.  Dig.  Estates,  B.  30. 

573  a.  a.  623.  (iX    (Ed.)  (Ed.) 

(m  1)  A  common  recovery  does  not  bar  es-  (n  1)  At  common  law,  an  administrator  de 

fates  or  interests  precedent  to  that  of  which  the  bonU  Mon,  claiming  by  title  paramount,  could 

reeovery  is  suffered.    Thus  where  A,  being  te-  not  have  a  teire  facias  or  otherwise  proceed  on 

mint  Ibr  life,  remainder  to  B.  in  tail,  jB.  made  a  a  judgment  recovered  by  an  executor  or  admi- 

lease  for  years  to  commence  after  the  death  of  nistrator,  though  it  was  otherwise  in  the  case  of 

tlw  tenant  for  life;  the  tenant  for  life  afterwards  a  judgment  recovered  against  an  executor  or 

•tdfiered  a  recovery,  in  which  the  remainder-  acfministrator,  1  RoU.  Abr.  890.  W.  Jon.  214. 

iHUi  was  vouched ;  it  was  determined  that  the  Cro.  Car.  167. ;  but  now  by  statute  17  Car.  2. 

term  fat  years,  being  limited  to  arise  before  the  c  8.  s.  2.  (made  perpetual  by  stat.  1  Jac.  2.  c. 

cotate-tau,  was  not  barred  by  the  recovery,  17.  s.  5.),  where  any  judgment  after  a  verdict 

Pkdgmrd  v.  Lake,  Cro.  Eliz.  718.  Dyer,  51  b.  shall  be  had  by  or  in  the  name  of  any  executor 

io  mafg.  Poph.  5.  Eq.  Abr.  257.    So  if  a  per-  or  administrator,  in  ^ch  case  an  administrator 

•OS  is  tebaat  for  life,  with  remainder  to  trustees  de  6ofit«  Hon  nuiy  sue  forth  a  Mcire  faeiat^  and 

to  preserve  contingent  remainders,  remainder  take  execution  upon  such  judgment.     Upon 

to  bis  first  and  other  sons  in  tail  male,  remamder  this  statute  an  acfministrator  de  b<miB  fum  may 

to  his  daoghters  as  tenants  in  common  in  tail,  not  only  commence  an  execution  on  a  judgment 

ifanainder  over ;  and  having  a  daughter,  he  obtained  by  an  executor  or  administrator,  but 

jocBS  with  her  in  suffering  a  common  recovery ;  may  perfect  an  execution  already  begun,  l  Salk, 

■t  will  be  good  against  the  tenant  for  life  and  323.    But  stiD,  if  an  executor  brings  a  sctre 

Ims  daagliter,  and  the  remainder  man ;  but  the  faclae  on  a  judgment  or  a  recognizance,  and  gets 

estates-tail  limited  to  the  first  and  other  sons  a  judgment  ^tiod  habeai  exeaUitmemy  and  dies  in- 

beiag  piior  to  the  estate  of  the  daughter,  and  testate,  the  administrator  de  bonis  non  must 
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not  have  the  rent  (o  1);  because  he  claims  by  the  first  feoffor, 
nor  the  rcvcr-  <which  is  paramouut  the  lease  and  the  reservation,     (y)  So  if 

!L^."tlll^!.rr«  tenant  for  life  makes  a  lease  for  years,  reserving  rent,  and  after- 
reserved  on  an  _  _  i  .      .      i      ''  •  ^  v   •       •     i_     r 
nnder-iea»e  by  wards  surrenders  to  him  m  the  reversion,  not  being  m  by  torce 

tenant  for  life,  of  his  ancient  reversion,  he  cannot  have  the  rent  newly  re* 
rnffcXr^**"  served  (p  1 ).  And  in  proof  that  the  issue  in  tail  was  in  by  a  title 
tbongh  the  paramount  *  the  recovery,  he  said,  that  tlie  issue  in  tail  shall 
lease  contl-  avoid  all  charges,  leases,  and  other  incumbrances  made  by  his 
°P^#  96  b  1  ^"cestor,  because  he  daims  per  formam  doni{Q  1).  And  if  tenant 
The  issue  '  J"  fee-simple  makes  a  lease  for  life,  and  suffers  a  recovery,  he  and 
claimihg per  his  heirs  are  for  ever  concluded;  but  he  said,  if  tenant  in  tail 
formam  doni,     \jq  ^f  ^  reversion  expectant  on  an  estate  for  life,  and  he  suffers 

sbaU  avoid  all  >  i      i  ^*    i  •         i  ^  i.  • 

his  ancestor's  a  recovery,  and  hath  judgment  to  recover  over  in  value,  yet  nis 
cbarg^  rex-  issue  shall  avoid  the  recovery,  for  he  shall  not  be  estopped,  be- 
are  fbr  his  be-   ^***^  ^^  claims  inperformatn  d(mi(jx  1 );  but  if  execution  had  been 

nefit,  ante  p.  n.  A  recoverv  by  tenant  in  fee-simple  binds  his  heirs — teetu  as  to  a  recovery  by  te- 
nant in  tail  of  a  reversion  after  an  estate  for  life,  nnless  execution  be  had  in  his  life-time.  (/)  Mo. 
94. 139.    1 1  Co.  18  a.    Co.  Lit  185  a,  518  a.    [Shep.  Touch.  300. 

bring  a  adreftewi  npon  the  original  judgment,  on  foot  and  continued ;  and  the  chief  landlord 
and  cannot  proceed  upon  the  judgment  In  the  and  hindlords  shall  have  and  be  entitled  to  sach 
scire  facimf  TrevUian  v.  Laterenee,  i  Ld.  Raym.  and  the  same  remedy  by  distress  and  entry,  in 
1049.    (Ed.)  and  upon  the  messuages,  lands,  tenements,  and 

(o  1)  Although  he  is  entitled  to  the  reversion  hereditaments  comprised  in  any  such  under- 
by  survivorship,  yet  he  shall  not  have  the  rent,  lease,  for  the  rents  and  duties  reserved  by  sach 
because  he  is  not  privy  to  the  lease,  3  Bnls.  new  lease,  so  far  as  the  same  exceed  not  the 
330.  1  InsL  185  a.  i.  749, 750.    f  Ed.)  rents  reserved  in  th%  lease  out  of  which  such 

(p  1)  For  when  the  estate  of  ue  original  les-    under-lease  was  derived,  as  they  would  have 
•ee  is  surrendered,  the  relation  between  him    had  jn  case  such  former  lease  had  still  been  cod- 
and  his  under-tenant  ceases ;  and  as  there  was    tinned,  or  as  they  would -have  had  in  case  the 
no  connexion  or  privitv  between  the  under-te-    respective  underlease  had  been  renewed  vb- 
nant  and  the  oriaiDal  lessor,  the  under-tenant    der  such  new  principal  lease,  any  law,  ^nstom, 
is,  bv  the  rules  of  law,  discharged  from  all  the    or  usage,  to  the  contrary  thereof  notwithstand- 
burtbens,  as  rents  and  services  annexed  to  his    ing."    TYie  effect  of  this  statute  is  to  authorise 
tenancy,  Webb  v.  Ruttelly  3  T.  R.  401.    And  it    surrenders,  with  a  reservation  of  the  privity 
seems  that  tlie  same  consequences  would  result    and  relation  of  landlord  and  tenant,  between 
from  the  merger  of  the  original  lease  by  the  acces-    the  original  lessee  and  his  under-lessees,  when 
sion  or  purchiase  of  the  remainder  or  reversion,    the  original  lessee  takes  a  new  lease,  and  to 
see  Lord  7.  v.  Barton,  Mo.  94.  Webb  v.  Rua-    give  to  the  original  lessees  the  same  remediea 
«ra,sop.  3  Prest.  Conv.  129, 130.    As  therefore    against  their  tenants  as  they  might  liave  pnr- 
the  under-lease,  notwithstanding  a  surrender  or    sued  prior  to  the  surrender.     It  place*  the 
merger,  would  continue,  and  the  lessee  be  dis-    original  lessees,  and  the  ground  landlord,  ex- 
rharged  from  the  payment  of  rent,  and  from  all    acUy  in  the  same  situation  as  if  no  surrender 
•  conditions  and  dependant  covenants  annexed    had  been  made,  and  now  the  ground  landlord 
to  his  lease ;  to  remedy,  in  certain  cases,  these    may  distrain  on  the  land  for  the  reserved  rent; 
inconveniences,  it  is  enacted  by  the  statute  4    and  the  original  lessee  may  recover  Uie  rents 
Geo.  2.  c.  28.  '*  that  in  case  any  lease  shall  be    reserved  to  himself,  and  enforce  the  covenants 
duly  surrendered  in  order  to  be  renewed,  and    entered  into  by  the  under-lessee ;  but  the  sta* 
a  new  lease  ^mde  and  executed  by  the  chief    tute  does  not  operate  to  confirm  the  nnder- 
landlord  or  landlords,  the  same  new  lease  shall,    leases,  they  continue  to  be  precisely  un  tlie  Mune 
without  a  surrender  of  all  or  any  of  the  under-    state  as  if  no  new  lease  were  obtained,  3  Prest. 
leases,  be  as  good  and  valid  to  all  intents  and    Conv.  140.    A  similar  provision  is  contained  in 
purposes  as  if  all   the   under-leases  derived    the  statute  39  and  40  Geo.  3.  c.  41.  which  ena- 
tliereout  had  been  likewise  surrendered,  at  or    bles  bishops,  Sec.  to  renew  leases  by  snb-divid- 
before  the  sealing  of  such  new  lease.    And  that    ing  tenements  and  apportioning  the- rents,  &c. 
all  and  evenr  person  and  persons,  in  whom  any    i  Inst.  ii.  423.  (s).    As  to  the  operation  of  a 
estate  for  life  or  lives,  or  for  years,  shall  from    surrender  in  general,  see  1  Inst.  ii.  563 — 566. 
time  to  time  be  vested  by  virtue  of  such  new    and  the  notes  ib.    (Ku.) 

lease,  and  his,  her,  and  their  executors  aad  ad-  (Q  1)  When  leases  and  other  incumbrances 
mtnistrators,  shaU  be  entitled  to  the  rent,  core-  of  tenant  in  tail  arc  voidable  by  the  issue,  and 
nants,  and  duties,  and  have  like  remedy  for  re-  when  not,  see  ante  p.  153.  n.  (pl).  and  the  re- 
covery thereof,  and  the  under-Iefsees  shall  hold  fercnces  ib.  Cheney  v.  Hallj  AmbL  526.  Stapel- 
and  enjoy  the  messuages,  lands,  and  tenements,  ton  v.  StapcHon.  1  Atk.  2.  Doe  d,  HhiUttm  v. 
in  their  respective  under-leases  comprised,  as  Mead^  3  Hurr.  1703.  1  Prest.  Conv.  88.  Vin. 
if  the  original  leases  out  of  which  the  respective  Abr.  Estates,  G  a.  (Eu.) 
under-leases  are  derived,  bad  been  still  kept       (r  1)  A  recovery  by  a  tenant  in  taU,  without 
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sued  in  the  life  of  tenant  in  tail,  then,  forasmuch  as  the  e^ate- 
tail  doth  not  descend  to  the  issue ;  and  forasmuch  as  then  he  may  /  \  4.  p  <. 
sue  execution  over,  it  is  good  reason  to  bar  the  estate-tail ;  but  b.  3Keb.  iar. 
if  the  issue  in  tail  be  in  oy  lawful  descent  in  possession  of  the  Hard. 209. 334. 
estate-tail  before  the  recovery  executed,  then  the  law  seems  to  YlV''  pf  ^* 
be  otherwise  (s  1).  {a)  Octavian  Lumbard's  case  in  44  Edw.  3*  Manxel's  case 
which  hath  been  cited  on  the  other  side,  was  not  against  this  I4b,i6a. 
c^inion,  for  there  the  issue  in  tail  reaped  the  benefit  of  the  re-  Ante  ^94 V 
lease  made  to  his  ancestor;  but  in  our  case,  the  issue  in  tail  being  [Vin/Abr.  Es- 
in  of  an  estate-tail  paramount  the  recovery,  cannot  take  benefit  of  Jjte,Ga.pi.i]. 
the  recompense  over  (t  1).     And  wherefore  should  not  the  is-  Br!  cluirM^  4! 
sue  in  tail  in  this  case,  be  at  liberty  to  chuse  whether  he  will  take  Br.  Tail,  6. '1 ' 
the  estate-tail,  or  otherwise  to  admit  execution  to  be  sued  against  5^^^;®i*'|^^' 
him,  and  to  sue  execution  over  in  value,  as  well  as  in  14  Hen.  andStud.49'^L 
6.  fol.  2.  in  the  case  of  exchange,  in  which  case  although  assets  3  Brownj.  er. 
of  greater  value  descend  to  him  than  the  land  in  tail,  yet  he  ^f  "^*s*4qP' 
may  chose  to  have  the  one  or  the  other  at  his  election  (u  1).  ^^"^' 

And  if  tenant  in  tail  be  disseised,  and  levies  a  fine  to  the  dis-  Case  of  tenant 
seisor  without  warranty  and  dies,  if  the  issue  in  tail  enters,  and  is  "yai*  levying 
seised  bv  force  of  the  tail  before  all  the  proclamations  are  made,  uig'be^re  tlie 
althongn  the  proclamations  be  afterwards  made,  yet  that  does  proclamations 
not  bar  the  issue  (w  1 ) :  so  if  tenant  in  tail  levies  a  fine  and  dis-  ?**•*<•»  **^ 
sdses  the  conusee,  and  (b)  dies  before  all  the'  proclamations  are  miuer^to'tiie 
mad^  and  after  the  proclamations  in  the  time  of  the  issue  in  tail  »sue. 
pass,  yet  the  issue  is  not  bound  thereby,  by  the  statute  of  (c)  32  (6)  Poph.  63. 
Hen.  8.  and  yet  the  words  of  the  act  are,  that  all  fines  after  pro-  t  And.  43.  s  • 
damations,  &c.  shajl  bar,  &c.  but  it  hath  always  been  held,  if  the  q^^^  ^l* 
issoe  in  tail  be  remitted  and  seised  by  force  of  the  tail  before  the  (c)ss  h.  s.  c. 
bar  be  complete,  that  is  to  say,  before  the  proclamation  be  pass-  ^-  Co.  Lit. 
ed,  the  issue  is  not  bound  (x  1);  so  in  this  case  before  execu-  51  a'er^^^io 
tion  sued,  the  issue  is  tail  is  seised  by  force  of  the  tail,  and  in  Co.  50  a.  [Vin. 
per/brmam  doni  before  the  bar  is  complete,  and  therefore  the  exe-  Abr.  Estate, 
cution  cannot  be  sued  against  him,  nor  can  any  bar  after  the     *  P '  J* 
death  of  his  father  be  made  to  the  estate-tail  which  is  descend- 


lenant  to  the  writ  of  entry,  is  voidable  neral,  see  1  Inst.  ii.  443—450.  and  the  notes  ib. 

liytteiisae  and  remainder-man,  thongh  it  ope-  (£u.) 

rates  as  a  conveyance  as  against  the  tenant  In  (w  l)  Adj.  contra,  the  cau  ^f  Fines,  post,  3 

tail  kUBself,  Pig.  Rec.  37.  1  Prest  Con  v.  86 —  Co.  90  a.  and  that  the  issue  bv  entry,  action,  or 

lot.  5  Cm.  Dig.  580. ;  but  where  the  lauds  are  claim,  before  the  proclamations  are  all  past, 

let  oat  OB  leases  for  'lives,  a  recovery  may  be  cannot  avoid  the  fine.    The  proclamations  may 


by  the  tenant  in  tail,  without  such  be  made  after  the  deatli  of  the  conusor  or  conn- 
being  surrendered,  by  stat.  14  Geo.  2.  c.  see,  and  when  made  they  have  relation  to  the 
^00.  1  Iwt.  ii.  616, 617.  (0).    (Cu.)  retnrn  of  the  writ,  and  the  issue  are  bound  by 

itl)8eeantep.  25t.u.  (u).  relation,  Com.  Dig.  Estates,  B  25.   1  Prest. 

r  1)  But  it  was  ruled  otherwise,  post,  106  Con  v.  296.  Bac.  Abr.  Fines  and  Recoveries  £. 

a-    (Ed.)  (£11.) 

(vt)  An  exchange  by  tenant  in  tail  is  void-  (x  1)  Contra.  Oodb.  325.  for  tlie  fine  divests 

able  oolyy  and  not  void,  as  against  the  issue,  1  the  remitter.    So  if  tenant  in  tail  make  a  feoif- 

Iflct.  61  a.  ii.  441. ;  but  such  exchange  will  be  ment,  and  afterwards  disseise  the  feoffee,  and 

aetaally  void  against  those  in  reversion  or  re-  levy  a  fine  with  proclamations,  it  shall  bar  the 

r,  except  it  be  made  by  some  act  which  issue  in  tail  by  the  32  lien.  8.  though  the  estate 

a  discontinuanca,  or  they  are  barred  by  which  passed  by  the  fine  be  avoided  by  the 

Mm  recovery,  l  Prest.  Abst.  407.    That  entry  of  the  feoffee  before  the  proclamations 

hi  tail  may  exchange  with  tenant  in  fee  passed.    Hunt  v.  Kingy  Cro.  EIue.  589.  610. 

»  1  last  51  a.  ii.  4^11.  Maehell  v.  Ckurke,  Bendl.  pi.  156.   Mo.  115.    1  And.  43.  Post,  3 

S  LiL  Raynu  778.    As  to  an  exchange  in  ge-  Co.  91  a.  Com.  Dig.  Uemittcr,  C.  2.    (Ed.) 
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At  common  ed  to  him  in  possession  (y  1).    And  it  is  agreed  in  {d)  7  Edw. 

'^d '  *«S^n  a  ^*  ^^^*  ^^^^  ^  ^  disseisor  at  the  common  law  before  the  statute 

writof  right,  *  of  non-claim,  had  levied  a  fine,  or  suffered  judgment  in  a  writ  of 

was  no  bar  right,  until  execution  sued,  they  were  not  bars,  for  the  year  shall 

^Uxecution  y^  accounted  after  the  transmutation  of  the  possession  by  exe- 

*  cution  of  the  fine  or  recovery  (z  1).;  and  so  it  is  said  in  StowePs 

[    97  a.  J  ^j^g^  Plow,  Com.  357.  b.;  and  the  books  in  (a)  28  Ass.  pi.  32. 

(6)  7  Hen,  4.  foL  17. 17.  b.   Plow.  Com.  55.  b.   12  Edw.  4.  fol. 

Execqtion  on  20.  a,  were   cited,  that  (c)  execution  upon  a  feigned  recovery 

A^overyin  (A  2)  against  the  father,  cannot  be  sued  against  the  issue  in 

tion  cannot  be   *^'* 

Boed  against  To  the  (d)  second  point  they  argued,  that  forasmuch  as  the 
the  iwue  in  j^j^j  ^^  ju  ^^j  lease  for  years,  that  the  recovery  was  executed 
A«*to  th  fd  by  judgment  of  law  presently  after  the  jud^ent  (b  2).  And  a 
point.    ^         diircrence  was  taken  when  the  lands  were  in  the  possession  of 

the  tenant  at  the  time  of  the  judgment,  and  when  the  lands  were 
in  lease  for  years.      And  their  reason  of  the  difference  was,  be- 
cause the  recoverors  in  the  one  case  may  sue  execution,  and  in 
the  other  case  may  not ;  and  because  the  recoverors  cannot  sue 
execution,  the  law  will  therefore  adjudge  them  in  execution  pre- 
sently ;  the  reason  thereof  is,  that  otherwise  the  lessee  during 
the  term  might  commit  wastes  and  would  be  {/)  dispunishable 
by  the  recoveror,  but  if  the  recoveror  may  enter  or  sue  execu- 
On  a  fine  of     ^q^^  ijjgu  ||g  ^^^y  prevent  it.     And  therefore,  if  a  fine  sur  a^n^ 
aion  no^dng*"  ^f^fnce  de  droit  tantum  (c  2)  be  levied  of  land  in  possession,  the 
passeatillen-    cognizee  hath  nothing  before  entry  (d2),  as  it  is  agreed  4S 
^r^!^     Edw.  3.  fol.  15.  b.  (g)   10  Hen.  6.  fol.  l6.  b.  and  LitU.  in  his 
tf^gnitmce  de     chapter  of  Attornment  (A)  fol.  131.  b. :  (t)but  if  a  fine  sur  cogni- 
droit  tmtwm     zoHce  de  droit  tantum  be  levied  of  a  reversion  upon  an  estate  for 

of  a  reyerslon. 

U)  Plowd.  SSr,  Fits.  Contin.  Claim.  7.  Co;  Lit.  263.  (a)  Br.  Fanxifier  de  Recovery,  19.  Fifa* 
Aasiie,  271.  (ft)  Br.  Fanxifier  de  Recovery,  10.  Br.  Remitter,  9.  (c)  Co.  Lit.  361  b.  Dyer, 
S5.  pL  S8.  Dyer,  376.  pi.  26.  10  Co.  36  a.  19  E.  4.  15  a.  (d)  Ante  24  a.  b.  Poft,  106  b. 
(e)  Palm.  256.  Mo.  139.  (/)  Mo,  139.  Co.  Lit.  266  b.  [5  Cm.  Dig.  105.]  {g)  Br.  Attomm. 
42.  Fits.  Attomm.  2.  (&)  Lit.  Sect.  579,  5(K).  Co.  Lit  319  b,  320.  a.  Vaugh.  39.  (t)5Crtt. 
Dig.  103.    Bac  Abr.  Fines,  B. 

Cv  1)  But  see  ante  p.  231.  n.  (t).  the  conusee  was  in  possession,  and  conseqnentiy 

(s  1)  See  Plowd.  357  b.  1  Inst.  iii.  87.  (n).  a  writ  of  possession  was  unnecessary,  Co.  Read . 

As  to  the  doctrine  of  non-claim  at  common  law.  6.  5  Cm.  Die.  106.    The  fine  swr  cognumiee  de 

and  under  the  statute  of  non-claim,  1  Inst  iii.  droit  tantmn  is  generally  used  to  pass  a  rever- 

18.  (l).    2  Prest  Abst.  333^342.    (Ed.)  sionaiy  interest,  or  to  surrender  the  estate  of  a 

(a  2)  As  to  the  difference  between  a  recovery  tenant  for  life,  infra, 5  Cm.  Dig.  105, 6.  1  Prest. 

in  a  feigned  action,  and  a  common  recovery  Conv.  212.    See  further  as  to  the  difference  be- 

with  voucher,  see  1  Inst.  361  b.  iii.  177.    Ante  tween  fines  executed  and  execntory,  1  Inst  ii. 

p.  37.  n.  (h2).    (£d.^  612.  (b).    (Ed.) 

(b  2)  But  it  was  ruled  otherwise,  post,  106.        (d  2)  That  the  coniisce  has  a  freehold  in  law 

Ante  D.  231.  n.  (t).    (Ed.)  before  entry,  see  1  Inst  266  b.  U.  461.    Where 

(c  2)  This  fine,  which  is  executory,  seems  to  the  party  to  whom  the  estate  was  limited  by  a 

be  the  most  ancient  species  of  fine;  for  the  co-  fine  execntory,  was  in  possession  at  the  time  of 

nnaance  being  in  the  place  of  the  judgment,  levying  the  fine,  a  writ  of  possession  was  unne- 

which  was  always  executoiv  in  adversary  suits,  cessary ;  for  in  that  case  the  fine  would  enure 

tlie  demandant  was  obliged  to  follow  the  mles  by  way  of  extinguishment,  Shep.  Touch.  4. 

of  law,  and  to  sue  out  a  writ  of  possession ;  but  Since  the  statute  of  uses,  27  Hen.  8.  writs  of 

when  fines  had  become  a  common  mode  of  as-  possession  are  never  sued  out  where  fines  are 

•nrance,  it  was  usual,  in  order  to  prevent  the  levied  to  uses,  the  conusee,  by  virtue  of  the  sta- 

trouble  of  suing  out  execution,  to  procure  a  tute,  being  immediately  in  possession  without 

leoffinent  of  the  lands  first  with  a  covenant  attornment;  and  the  4 and  5  Ann.  c.  16.  having 

fhm  the  vendor  to  levy  a  fine ;  and  this  gave  taken  away  the  necessity  of  attornment,  writs 

rise  to  the  ifaies  sar  cognizance  de  droit  come  ceo,  of  possession  are  now  wholly  disused,  5  Cru. 

ifc,  which  supposes  a  precedent  gift,  by  which  Dig.  103.    (Ed.) 


96  bw-— 97  a.  b.  Shelley's  case.  £5g 

life  or  years,  or  of  a  seignory,  or  any  other  thing  which  lietb  in 
granty  there  the  reversion,  or  thing  whioh  lieth  in  grant,  passeth 
presently.  And  it  was  said,  that  a  common  recovery  is  in  nature 
of  a  common  conveyance,  and  so  it  appears,  that  a  reversion,  or 
thing  which  lieth  in  grant,  is  more  easilv  transferred  from  one 

person  to  another,  than  an  estate  of  freehold  in  possession.     A  Thoagh  a  con- 

condition  is  executorv  as  well  ias  a  judgment,  but  if  the  feofibr  ^^^^^  ^*  ^^^ 

cannot  enter,  there  the  law  will  adjudge  him  in  possession  pre*  ^bef^^^  ^ 

sendy.     And   therefore  it  is  holden  in  (i)  20  Hen.  7.  fol.  4.  cannot  enter, 

b.  20  Edw.  4.  foL  19.  a.  &  22  Edw.  4.  that  if  the  condition  be  ]*«J*^  J?" 

collateral,  and  the  feoffee  makes  a  lease  back  again  for  years  to  pMse£ion^r^ 

the  feoffor,  and  then  the  condition  is  broke,  the  law  will  adjudge  sently. 

the  feoffor  in  of  fee-simple  inmiediately,  because  he  cannot  en«  ...  p 

ter ;  and  yet  in  that  case  he  may  say,  that  forasmuch  as  be  can-  Br.  Condition) 

not  enter,  therefore  he  ought  to  make  claim ;  yet  the  law  in  that  167.  8  H.  7.  a. 

case  requires  no  claim  to  be  made;  but,  in  the  case  before,  it  is  ^'  q^^^^ 

otherwise^  where  no  lease  for  years  had  been  made  back  again,  «'i8a/b.  i 

and  the  reason  may  be  for  the  mischief  before-mentioned.  Kol^  9^9.  ii 

The  case  of  Littleton  {k)  fol.  84.  (e  2)  ^as  likewise  cited,  where  Sfj^  ^^^^'  ^^ 

Littleton  is  of  opinion,  that  in  the  case  of  a  condition,  the  fee^  tingoUhment,' 

simple  shall  be  re-*ve8ted  again  in  the  lessor,  because  he  cannot  ^*  P^-  ^^l* 

enter,  and  the  law  will  *  adjudge  him  in  possession  without  entry  [  •  97  b.  3 

or  claim  (f  2.)    It  was  likewise  said,  that  those  things  which  lie  Oc)  Lit.  si  b. 

in  grants  as  in  the  case  before  remembered  of  the  fine,  they  pass  |?c^  ^*  ^^ 

to  the  conusee  immediatelv,  by  the  fine  levied ;  so  in  the  case  ryi^Ab.  Con« 

of  a  common  recovery  (which  is  now  become  a  common  assu-«  ditlon,  Rd.pl. 

ranee  and  conveyance)  such  things,   which  lie  in  grant,  are  ^1* 
in  )he  recovcror  by  the  judgment    And  therefore,  there  are 

some  opinions  in  the  books  in  (a)  22  Ass.  pi.  84.  {b)  45  Edw.  S.  (a)  Fits.  As.  , 

W.  26.  b.  &  30  Edw.  3.  fol.  38.  that  if  a  man  hath  judgment  to  gjf'j^^ji  ^''• 

recover  a  (c)  rent,  or  common*,  orany  thing  which  lieth  in  grant,  (6)*co.Lit.34 

there  the  thing  so  recovered  is  in  the  recoveror  by  the  judgii^  b.  Ante,  94  b. 

ment  (g  2),  for  the  books  say,  that  the  demandant  is  in  seism  /  n  ^  o  n  531 

immediiEitely  by  the  iudgment  And  they  cited  the  case  in  27  {d)  (j/y  Br.Vuiae^ 

Hen.  8.  fol.  7.  a.  wnich  is  direct  in  the  point,  that  the  recovery  1.  Br.  Res- 

|s  executed  immediately  by  the  judgment;  the  land  being  in  <^^^^* 
'ease  for  years  (h  2).     §0  they  said,  nrst,  that  execution  could 
^ot  be  sued  against  issue  in  tail :  secondly,  if  it  was  necessary 
.">at  execution  should  be  had  in  the  life  of  Edward  Shelley,  that 
'^  '^as  executed  by  the  judgment  of  the  law :    and  if  the  judg- 
^*it  was  executed  by  operation  of  the  law,  then  the  estate-tad 
^hu  heirs  male  of  bis  body  was  in  Edward  Shelley,  and  conse- 
9**^ritly  the  entry  of  the  defendant  was  without  doubt  lawfol. 

11^^  2)  The  case  pnt  by  Littleton,  sect.  550.  is,    make  a  claim,  for  an  estate  of  freehold  or  inhe- 
J^j;^  if  a  lease  be  made  with  livery  for  five  years,    ritance  cannot  cease  writboat  entry  or  claim ; 


^^^  failing  to  pay,  the  fee  sliall  be  revested    rule,  see  1  Inst.  218  a.  b.  ii.  95^-97.  Shep 
^^^  lessor  without  entry,  because  he  cannot    Tboch.  150,  l.    3  Cru.  Dig.  350,  1.    (£d.) 


^'^ter  daringthe  term;  see  tlnst.ii.l  1.96.  (Ed.)  ^   ^\  o     r^       »^.     i-        ^       x  \     /^w    \ 

<»«)  But  regokrly  when  a  man  will  take  («  «)  «««  ^om.  Dig.  Execution,  (a).    (Ed.) 

^^■^aotage  of  a  fondition,  if  he  may  enter  he  (h  S)  But  see  ante  p.  231.  o.  (t).    1  Inst.  IL 

Aiut  enter,  and  when  he  cannot  enter  he  must  461  (p).    (Ep.) 
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Astothedrd        But  for  the  argument  of  the  {e)  third  point,  which  was  the 
pouit.  great  doubt  in  the  case,  admitting  the  law  in  both  the  said  points 

to  be  against  the  defendant,  that  is  to  say,  that  execution  might 
be  sued  against  the  issue  in  tail ;  and  that  the  recovery  was  not 
executed  m  the  life  of  Edward  Shelley,  but  after  his  death,  and 
before  the  defendant  was  bom  :  yet  the  defendant's  counsel  ar- 
gued that  the  defendant's  entry  was  lawful.     The  first  reason  in 
Wben  the         efiect  was  as  foUoweth :  (f )  when  the  law  prescribes  a  means  to 
"*^g*pr^        perfect  or  settle  any  right  or  estate,  if  by  the  act  of  God, 
law  to  perfect   ^^  means  in  some  circumstances  (as  in  our  case  in  time)  be- 
an estate,  be-    comes  impossible,  yet  no  party  who  was  to  have  received  bene-' 
blTby^ac?'*'    ^^>  ^^  ^®  means  had  been,  with  all  circumstances,  executed, 
of  Qod,with-    shall  receive  any  prejudice  for  not  executing  it  in  such  circum^ 
oat  any  de-       stance  which  became  impossible  by  the  act  oi  God,  if  every  thing 
i«mVe  shall  ^  performed  without  laches  that  the  parties  might  perform 
not  be  preju-     (i  2) ;  for  it  would  be  unreasonable  that  those  things  which  are 
diced,  inevitable  by  the  act  of  God,  which  no  industry  can  avoid,  nor 

policy  prevent,  should  be  construed  to  the  prejudice  of  any  per- 
Cnrtesyofa  SOU  in  whom  there  was  no  laches.  And  therefore  the  pre* 
seisin  inlaw,  script  general  rule  of  law  is,  that  although  a  man  shall  not  be 
rents^advow-  C/ )  tenant  by  the  curtesy  without  actual  seisin  ;  yet  of  a  rent, 
sons,'&c.  or  of  an  advowson,  if  the  wife  dies  before  the  rent-day,  or  before 

the  avoidance,  he  shall  be  tenant  by  the  curtesy,  as  it  is  i^eed 
[  *98a.  ]  in  7  Edw.  3.  *  6?.  a,  b,  &  3  Hen.  7.  5.  a.  for  bythe  act  of  God 
If  tenant  mir  it  is  become  impossible  for  him  to  have  actual  possession.  Also, 
Mtreviehe  if  lessee  for  the  term  of  another  man's  life,  be  disseised  of  certain 
ce$h^^viel  hmds,  and  the  disseisor  takes  the  profits  of  them,  now  if  the  dis- 
die,  he  may  seisee  will  recover  the  mean  profits^  the  means  which  the  law 
^'•^  u7*^V*  pr^cribes  for  it,  is,  that  the  tenant  for  the  other  man's  life  shall 
I     n    n  ry.  j^gjj^y  ^j^  gj^  ^^^  ^^^  ^ie  shall  recover  all  the  mean  profits  in 

an  (a)  action  of  trespass ;  but  if  the  means  become  impossible  by 
the  act  of  God,  by  the  death  of  the  cestui/  que  vie^  so  that  he  can- 
not re-enter,  then  he  shall  have  an  action  of  trespass  without 
any  re-entry,  because  the  means  is  become  impossible  by  the  act 
of  God,  viz.  the  re-entry,  as  it  is  held  in  (6)  38  Hen.  6.  fbl.  28. 
Case  of  lessee    a.     Also,  if  a  (c)  lessee  covenants  to  leave  a  wood  in  as  good 
kav^rtmb  V^  P^'8^^  ^  ^^®  wood  was  at  the  time  of  the  lease,  and  afterwards 
which  is  after-  the  trees  are  blown  down  by  tempest,  he  is  discharged  of  his  co- 
wards blown     venant  (l  2),  quia  {d)  impt^enf  excusat  legemy  as  it  is  held  in  40 

(0  Ante  94  a.  b.  93^  b.  Post,  106  b.  (t)  Vin.  Ab.  Condition,  I  c.  pi.  11.  •  (/)  6  Co.  68  a. 
Co.  Lit.  29  a.  F.  N.  B.  149  a.  Fitz.  Desci'nt,  3.  Fitz.  Bar.  293.  Perk.  Sect.  468, 469.  Dr. 
and  Stud^  84  a.  Br.  Tenant  per  le  Courtesy,  4.[1  Inst.  i.  558, 9«  and  the  notes  lb.  Watk.  De%.  54, 
55.  Vin.  Abr.  Curtesy,  A.  pi.  4].  (a)  Co.  Lit.  257  a.  13  H.  7. 15  b.  9  Edw.  4. 39  b,  by  Pigot. 
(6)  1  Roll.  Rep.  147.  (c)  Palm.  549.  Hard.  387.  Allen,  27.  [2  Ld.  Ravni.  1165.  Shcp.Toncli. 
173. 181.  (d)  Hard.  387.  4  Co.  11  a.  5  Co.  22  a.  6  Co.  21  b.  68  a.  69  b.  9  Co.  73  a.  10  Co. 
139  b.    Co.  Lit.  29  a.  384. 


(i  2)  See  n.  (n  2).  infra.  the  act  of  Gcd,  this  distinction  is  taken :  When 

(K  2)  Or  he  may  bring  an  ejectment  (which  the  law  creates  a  duty,  and  the  par^  is  disabled 

is  in  most  cases  preferable  to  an  actual  entry),  to  perform  it  without  any  default  in  him,  and 

and  after  obtaiuing  judgment  in  this  action,  he  has  no  remedy  over,  the  law  will  excuse 

may  recover  the  mesne  profits  in  an  action  of  him ;  but  when  the  party  by  his  owh  contract 

trespass,  1  List.  iii.  15.  (i).    As  to  the  remedy  creates  a  duty  or  cha>ee  upon .  himself,  he  is 

by  ejectment  and  trespass  for  the  mesne  profits  bound  to  make  it  good  If  he  mav.or,  if  the  per- 

in  general,  see  1  List.  iii.  208.  (l).    (Ed.)  formance  be  wholly  impracticable,  he  must  an- 

(L  2)  With  respect  to  |he  cases  in  which  the  swer  for  the  breach  in  damages,  Skmkick  v. 

party  shall  be  excused  from  performance  by  Salmond,  3  Burr.  1637.  Atkiiuon  y,  RUchie,  10 
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Edw.  3.  6.  a.     So  if  the  (e)  father  be  enfeoffed  with  warraitty  to  If  feoffee,  with 
him  and  to  his  heirs,  and  afterwards  the  father  enfeoff  his  son  wanpanty,en- 
iuid  heir  apparent  with  warranty,  and  afterwards  dies ;  now  in  i^dh^lrwSh 
regard  the  act  of  God  hath  destroyed  the  warraiity  between  warranty,  and 
the  fiither  and  the  son,  the  son  shall  vouch  as  heir,  although  *'*®»  ^®  **" 
he  is  in  by  purchase,  because  the  act  of  God  hath  determined  b^r  to  hiv  fa- 
tbe  warranty  between  the  father  and  the  son,  as  it  is  adjudged  ther,  though 
m  (/)  43  Edw-  3.  «3.  b.  &  30  Edw.  3.  22.  So  in  this  case,  when  '^^y^^e!'^ 
Edward  Shelley  died  the  morning  of  the  same  day  that  judg-  ^" 
ment  was  given,  immediately  upon  the  judgment,  the  recoverors 
sued  forth  an  haba'eJcKf  seisinam^  so  that  no  laches  was  in  any 
party,  but  it  became  impossible  by  the  act  of  Ood,  that  execution 
ooold  be  bed  in  the  life  of  Edward  Shelley  \  and  therefore  exe- 
cution being  had  after  his  decease,  shall  not  prejudice  the, son 
bom  after,  wno  at  that  time  wae  in  titero  matris.  The  2d  reason  was, 
because  the  use  vested  in  Richard  Shelley  although  not  directly  by 
descent  as  to  have  his  age,  or  to  toll  an  entry,  8&c.  yet  in  the  naturef 
and  degree  of  a  descent  by  reason  of  the  original  act  begun  In 
the  life  of  the  ancestor ;  and  their  reason,  in  substance,  was  to  this 
purpose*     Where  (f)  the  heir  takes  any  thing  which  might  have  Where  the  heir 
Tested  in  the  ancestor,  the  heir  should  be  in  by  descent  (m  2) ;  ^^  ""T , 
then,  although  it  first  vested  in  the  heir  and  never  in  the  an-  mi^t  have 
cestor,  yet  the  heir  shall  take  it  in  the  nature  and  course  of  a  vested  hi  the 
descent;  but  in  the  case  here  the  use  mi^ht  have  vested  in  Ed-  Jjk^^^'^tfi"  t 
wfldtl  Shelley,  and  if  it  had  vested  in  Edward,  then  Richard  it  ve»t^  hi'* 
Shelley  would  ha(ve  taken  it  by  descent,  and  therefore  Richard,  ^^^  heir,  and 
in  this  case  ought  to  take  tnis  use  in  the  nature  and  course  J^^^JI  *yet 
of  a  descent.  And  therefore  (f )  if  a  fine  bad  been  ietied  sar  cogni-  the  heir  shall 
$ance  de  droit  tantum  to  Edward  Shelley  in  fee,  and  after,  and  *>® '"  ^y  ^«- 
before  execution,  Edward  had  died,  and  Richard  had  entered  ^^^' 
before  Henry  was  born  ;  now  althoiigfa  Richard  be  the  first  who  of  a  fine  dies 
entereth,  yet  forasmuch  as  this  fine  was  levied  to  his  ancestor  before  execii-  * 
and  his  *  heirs,  so  that  he  claimeth  by  words  of  limitation ;  and  hei"'J|o  ^*  • 
forasmuch  m  the  first  and  original  act  was  done  in  the  lifls  of  the  by  descent, 
fotber,  and  because  it  might  have  vested  in  the  ancestor,  and  if  it  r  #  gg  b.  1 
had  vested  in  the  ancestor,  it  had  descended,  for  this  cause  Ri- 

Mil  Co.  81  a.  Co.  Lit.  384  b.  «Ron.742.  1  Rofl.  Rep.  180.  [Vin.  Abn  Vqucher,K,  pt.Sl 
(/)  Statham  Age, «.  Laras  R.  4«l.  (f)  [Com.  Dig.  Discent,  C.  «.  10  Mod.  421. 435.  2  Bl.  Com. 
«4f.  Via^  Abr.  Descent,  I.  pi.  38.  Heir,  M.  pi.  18.  Issue,  B.pl.  1.  and  see  tbe  books  cited 
ia  b^Cm  t)y  infra.]    {t)  [ Watk.  Desc.  28.    3  Cru.  Dig.  350]. 


East,  5de.  Barker  r.  Hodgs&n,  3  Maul,  and  8.  equity  in  such  case  will  not  interlere^to  restrain 

t67.X  notwithstanding  any  act  by  inevitable  an  acdon  nnder  the  contract  for  payment  of 

necessity ;  for  he  might  have  provided  against  rent^  Hare  v.  Grove,  3  Anstr.  687.    iioUzanfel 

it  by  his  own  contract.    And  therefore  if  a  les-  v.  Baker,  18  \es.  115.    So  it  is  held  that  there 

see  covenant  to  repair  a  house,  though  It  be  is  no  implied  exception  of  loss  or  destruction 

burned  by  lightning  or  thrown  down  by  enemies,  by  act  of  God  in  the  case  of  a  continuing  con- 

yet  be  o^ht  to  repair  it,  see  AIL  S7.  Dyer,  33  tract,  as  to  repair  a  bridge  during  a  ceruin 

M.  Com.  Rep.  627.  BuUock  v.  Dommeit,  6  T.  R.  time,  Tke  Brecknock  Company  v.  Pdtchard,%up, 

650.   Tke  BreckMoek  Company  v.  Pritchard,  ib. '  See  further  in  what  cases  the  party  shall  be  ex- 

7i^l.    Ho  it  has  been  dotermined  that  a  lessee  cnsed  by  the  act  of  God,  and  when  not,  ]  Inst 

•f  aboote,  who  covenantsto  pay  rent  and  tore-  i.i69.(oi).  iii.^36.(F;.  Com*  Dig.  Condition, 

— %  witb  an  express  exception  of  casualties  by  h.  t2.    ( Ed.) 

isUnbWaponthe  covenant  tor  rent,  though  (m  2)  As  to  this  rule,  see  Mo.  140,  i.  Dougl. 

mne  is  burnt  down,  and  not  rebuilt  by  the  506  n.  i  Feam.  4th  edit.  102.   t  Burr.  1106.   i 

ifter  notice,  MmUc  v.  Cooper,  i  Ld.  Rayn.  Bro.  C.  C.  206.  1  Hargr.  Law,Tr.  497.  551.   8 

1477.   BeVamr  ▼.  ITetian,  1  T.  R.  310.   Doe  d,  Bl.  Com.  «48.  3  Cru.  Dig.  356.   Watk,  Desc. 

EOU  T.  anOmm,  id.  705.    6  T.  R.  751.;  and  ^8,  99,    (Ed.) 
yOL.  L                                                          B 
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thonghhe         chard  had  taken  it  in  course  and  degree  of  a  descent,  and  the 

ihoiiTd  not        entry  of  the  defendant  had  been  lawful  upon  him  (n  2),     And 

nor  be  Ui**'^'     yet,  in  that  case,  Richard  should  not  have  been  in  directly  by 

ward.  descent,  either  to  be  in  (a)  ward  (o  2),  or  to  have  had  his  age, 

Diversity  in      or  to  have  tolled  the  entry  of  one  who  had  right ;  but  otherwise 

the  case  of  die  j|.  jg  ^j^gn  the   remainder  is  limited  to   the  right  heirs  of  J, 

'    *'  S.  (P^))  &c.  for  there  it  beginneth  in   the  son  by  name  of 

purchase,  and  never  could  have  vested  in  ttie  brother,  as  the  book 

in  (b)  9  Hen.  7.  24.  cited  by  the  other  side  is  agre^.     So  in  the 

case  of  ravishment  (c)  5  Edw.  4.  fol.  6.  which  was  cited  on  the 

other  side ;  for  in  these  cases,  and  all  the  others  which  have  been 

^  put  by  the  other  side,  the  estate  vested  originally  by  purchase, 

and  no  beginning  was  in  the  life  of  the  ancestor,  which  could 

The  postha-      ^^^^  have  vested  in  the  ancestor  (q  2).    And  (rf)  16  Edw.  3.  Tit. 

monsheir         Age  Br.  51.  if  Richard  Shelley  had  a  seignory  by  descent,  and 

might  ^f^^®'^^[>  afterwards  tlie  tenancy  had  escheated,  and  after  the  son  is  bom, 

ing  a  seignory    in  that  case  the  son  shall  enter  upon  him;  for  although  the  te- 

by  escheat,       nancy  first  vested  in  him,  and  never  was  in  the  father,  yet  be« 

afte*rvrardT^     Cause  the  original  cause,  viz.  the  seignory,  was  in  the  &ther, 

Jscheating.  therefore  the  son  shall  enter  upon  the  uncle  (r  2).  And  Chi^ 
L  lease  grant-  man's  case  in  Plowden's  new  reports,  fol.  284.  was  cited,  for  there 
ed  toanexe-  it  appears,  that  (e)  a  covenant  was  made  with  Chapman,  that  he 
suanc^Fa  CO-  ^^"^^  make  a  lease  for  years  to  Chapman,  &c.  and  before  the 
▼enant entered  lease  was  made  Chapman  died,  and  then  the4easewas  made  to 
*"*V^^  **  ^'^  executors,  so  that  the  term  did  first  commence  in  the  execu- 
in  him  in  his  ^^^^  >  J^^  forasmuch  as  the  covenant  made  to  the  testator  was 
represenutive  the  cause  of  the  making  of  the  estate  to  the  executors,  for  that 
character.  -     jeason  the  term  was  assets  in  the'executot's  hands,  as  well  as  if 

it  had  been  made  to  the  testator  himself.  So  in  our  case,  although 
the  land  first  vested  in  Richard,  yet  it  vested  by  reason  of  tne 
recovery  had  against  Edward  Shdley,  and  the  indenture  made 
by  him,  and  therefore  Richard  shall  be  in  course  of  descent  as 
well  as  the  executors  in  the  course  of  executors. 

Moreover  admitting  that  Edward  Shelley  had  {/)  exchanged 
certain  land  with  anomer,  and  the  other  had  entered  into  the 
land  of  Edward  Shelley,  but  Edward  Shelley  had  died  before 
the  entry,  the  law  is  clear  that  the  heir  of  Edward  Shelley  may 

(a)  Co.  Lit  76  b.  2  RolL  38.  11  H.  7.  12  a.  [3  Cm.  Dig.  350],  (6)  9  H.  7. 25  a.  Ante  95  a.  Mo. 
140,  A.  Post,  99  a.  Cro.  Car.  87.  8  Co.  76  a.  Hob.  3.  '(c)  Ante  95  a.  3  Co.  39  b.  6l  b. 
Fitz.  Assize,  27.  Plowd.  43  a.  56  b.  Br.  Done,  28.  Br.  Entre  Con^eable,  94.  Post,  137  b. 
Fitz.  Age,  46.  <d)  [Vin.  Abr.  Estate,  1. 8.  pi.  3.  Watk.  Desc.  210].  {e)  3  Bulstr.  257.  fPlowd. 
284.  Wentw.  Off.  Exec.  81.  100.  Vin.  Abr.  Executors,  G  a.  pi.  51.  Shep.  Tonch.  497.] 
(/)  Post,  105  a.  Co.  Lit.  50  b.  51  b.  Perk.  Sect.  285.  1  Roll.  814.  See  9  £a.  4. 39.  [Shep. 
Touch.  297.  299.    3  Cru.  Dig.  351.    4  Cm.  Dig.  94.    Vin.  Abr.  Recovery  Common,  P.  pi.  i]. 


(n  2)  See  post,  106.  Watk.  Desc.  28.    So  if  died  not  seised  nor  in  the  homage  of  the  lord, 

husband  knd  wife  tenants  in  tail  general,  have  sfee  ibid.    That  ward^ip  in  chivalry  is  novr 

issue  a  daughter,  and  the  husband  dies  leaving  taken  avray  by  stat.  12  Car.)2.  c.  24,  ante  p. 

his  vrife  prirenunt  tnceintef  who  aliens,  upon  115.  n.  (p  3).    (Ed.) 
wliich  the  daughter  enters  by  virtue  of  the  sta-       (p  2)  See  ante  p.  232.  n.  (a  l). 
tnte  11  Hen.  7.  c.  20.  an  after-born  son  shall        (q  2)  Ace.  ante  p.  232.  n.  (z).     Com.  Dig. 

enter  upon  her,  for  by  the  statute  the  daughter  Discent,  C.  2.    (Eo.) 

was  in  qutui  by  descent,  post,  3  Co.  61  b.  Com.        (r  2)  So  if  the  lord  entered  Ui  case  of  escheat 

Dig.  Discent,  C  2.    (Ed.)  for  default  of  heirs  of  the  tenant,  an  after-born 

(o  2)  The  heir  should  not  be  in  ward,  be-  heir  may  enter  upon  such  lord,   ThmniM  v. 

cause  the  ancestor  was  never  tenant  to  the  lord,  Fleetwood,  1  Stra.  349.  Ck$fifn  ami  Lord  Stur- 

1  Inst.  76,  b.  i.  297.  In  certain  cases,  however,  ton,  Dyer,  94.  pi.  33,  34.  $  Inst.  %$U  Watk. 

the  heir  might  be  in  ward,  though  the  tenant  De«c.  206.  210.    (Ed.) 


98  b»^99  a.  shbll£T*8  case.  9M 

enter  into  the  land  taken  in  exchange  if  he  will,  and  so  Perkins  Onanex- 
dearly  takes  it,  foL  57  a.(s2);  then  admitting  that  Richard  change,  if  one 
Shelley  had  entered  into  the  land  taken  in  exchanfiWw  now  he  is  l^^ll  5°f  i?® 

»i»«i  111  1         I  •*^-ii  other  die  he- 

the  nrst  inwhom«che  land  vests,  but  because  it  might  have  fore  entry,  his 
vested  in  Edward  ShelW,  and  because  he  came  to  it  by  words  iieirmayen- 
of  limitation,  the  sftn  of  the  elder  son  born  afterwards  shall  dYea^shali  be 
eater  upon  him  :  and  yet  *  no  right,  title,  use,  nor  action  de-  in  by  descent, 
soends  in  this  case ;  for  at  his  election  the  exchange  might  have  [  *  99  a.  3 
been  avoided.      And  so  it  is,  if  a  man  seised  of  the  manor  So  where  no 
of  &  covenants  with  another,  that  when  J.  Si  shall  enfeoff  el^torhd?' 
him  of  the  manor  of  Z).,  then  he  will  stand  seised  of  the  manor  of  the  co?e- 
of  &  to  the  use  of  the  covenantee  and  his  heirs ;  the  cove-  naBtor,  but 
iiantee  dies  his  heir  within  age,   J.  S.  enfeofieth  the  cove-  gJbJii^JJ^ 
nantor ;   in  this  case  it  was  holden  in  (a)  Wood's  case,    3  use,  which 
Eliz.  in  the  court  o(  wards,  that  the  heir  shall  be  adjudged  in,  might  have 
in  conrse  and  nature  of  a  descent  (t  2) ;  and  yet  it  was  nei-  Jl^^tor'tte 
tber  a  right,  title,  use,  nor  action  that  descended,  but  only  a  heir,  was  m 
possibility  of  a  usfe,  which  could  neither  be  released  nor  dis-  ^^  ^y  •*«- 
charged  (u  2} ;   yet  it  miffht,  if  the  condition  had  been  per-  *^^  * 
formed,  have  vested  in  we  ancestor^  and  then  the  heir  had 
daimed  it  by  descent.     And  therefore  in  that  case  the  heir  was 
not  in  by  purchase,  but  in  by  course  of  descent.    And  admitting  Diversity  in 
thiU  in  all  the  cases  which  have  been  put,  as  in  the  case  of  ra.  ^LmJJ'''' 
▼ishment,  and  in  the  case  of  the  remainder,  &c.  he  who  might  &c.  if  the  per- 
first  enter  dies  before  entry,  and  the  younger  son  enters,  and  ?*"^*'®"*jf!j 
afterwards  the  son  of  the  elder  son  {b)  is  bom,  now  it  is  clear,  di'ed  before 
that  the  son  of  the  elder  son  shall  divest  the  land  from  the  entry; 
onde,  for  it  might  have  vested  in  the  ancestor  (w  2) ;  and  so  to  .  ^^^^ 
the  case  which  hath  been  urged  by  the  plaintiffs  counsel  in  (c)  ^9^  ^  j^^^^ 
9  Hen.  ?•  25.  of  the  condition :  the  Solicitor  and  Coke  said.  Rep.  is.  Hob. 
that  it  miffht  be  allowed  for  law,  if  the  true  sense  thereof  be  ^-  ^^-  ^^^* 
apprehended.     And  therefore  if  the  condition  be,  that  the  fe-  vedt.  ^'3. 
oiror  or  his  heirs  pay  the  sum  of  20/.  or  do  any  act  before  a  day  Winch.  55. 
certain,  that  they  shall  re-enter,  in  that  case  if  the  father  dies  ^^^^qq^^^ 
before  the  day  of  payment,  and  the  daughter  to  save  the  inhe-  a.  b.  [Pollexf. 

59.66.    lOMod.  426.    Vent.  S7S,  3.    H  Ves.Sen.  70.    t  Cru.  Dig.  437.    Com. Dig.  Disccnt,  A. 
Watk.  Dese.  155.    Tin.  Abr.  Descent.  I.  pi.  24.    Heir,  F  3.  |»1.  3.  F4.  pi.  1.  M.  pi.  9.    Uses,S. 
S*  Pl*  7.  N  a.  pi.  1.    Bac.  Abr.  Remainder,  C.  5th  edit  v.  749.    (6)  Post,  100  a.    Co  Lit  11  b. 
.(•)Aate95a.9eb.    Cro,  Car.87.    Kirton's  Case.    Hob.  3.    [Yin.  Abr.  Enfant  H  8.  pi.  2]. 


(•t)  Where  both  parties  die  before  entry,  reviTe  the  entail,  Wafk.  Desc.  208,  9.   and  see 

^  exchange  is  void,  hat  if  one  of  them  enters,  post,  7  Co.  8,  9.  1  Inst  46  a.  ii.  406.  S  Anders, 

^t^  other  dies  before  entry,  it  is  voidable  9, 10.  pi.  6.  1  Stra.349. 351.    (Ed.) 
ft^^y  the  heir  of  the  latter,  see  1  Inst.  50  b. 

vt^*  Bro.  Abr.  Exchange,  pi,  6.  Vin.  Abr.        (u  2)  A  mere  possibility  can  only  be  bound 

^^■Miie,  K.  Shep.  Touch.  297.    As  to  an  ex-  or  extmguished  at  law  by  estoppel,  or  hi  equity 

2^^9^  IB  general,  see  l  Idst.  li.  443 — 150.  and  by  contract ;  but  when  a  possibility  is  coupled 

^  liotM  ib.    (Ed.)  with  an  interest,  as  where  the  person  Is  fixed 

If  r"  S^  So  where  one  covenants  with  B,  that  and  ascertained  as  in  the  case  cited,  it  may  not 

*^  ^o  not  marry,  he  will  stand  seised  to  the  only  be  bound  by  estoppel  or  contract,  but  may 

iiIV^^  3.  and  his  heirs ;  B.  dies,  and  the  cove-  be  released,  pass  under  the  bargain  and  sale  of 

^J^^  does  not  marry;  this  use  will  arise  as  commissioners   of  bankrupt,   or  be   devised, 

iJr  ^  the  heir  of  J3.  as  to  B,  himself,  if  he  had  though  it  cannot  be  granted  or  transferred  by 

^T*  *^^g,  and  he  shall  have  the  land  in  the  the  ordinary  rules  of  the  common  law;  see  post, 

Sr^^of  a  descent,  Stuthtatt  v.  StoweU,  2  Mod.  Ijtmpeea  com,  10  Co.  46.  1  Inst.  ii^456,  7.  and 

SiL*'*'««it  ▼.  WUHs,  2  Roll.  Abr.  794.    So  the  nates  ib.  GoodtUle  v.  Mone,  3  T.  R.  565.  1     * 


the 

tcf  £^^«thuMHis  issue  of  tenant  in  Uil  may  en-    Prest  Est.  75, 76.    (Ed.) 

the  remaladef  mm  or  reversioner,  aad       (w  2)  See  aate  p.  24lr  n.  (m  t\ 

R  2 
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shblley'9  case. 


Ptftl. 


or  if  the  con* 
dition  hftd 
been  broken  in 
the  life  of  the 
feeffor. 


Tbeorighwl 


ritance  pays  tke  money  (x  d),  or  satisfies  the  eoDdition ;  in  these 
cases  peradventnre  the  son  shall  not  diyest  it,  for  if  the 
daughter  had  not  performed  the  condition,  the  land  had  been 
utterly  lost.  And  therefore,  in  that  case,  a  good  argument  may 
be  made,  that  the  daughter  may  detain  the  land,  for  (d)  qui 
sentit  anusy  sentire  debet  4*  commodum.  But  if  the  condition  was 
to  be  performed  on^  the  part  of  the  feoffee,  or  broken  in  the  life 
of  the  feoffor,  then  they  said  the  law  was  clearly  otherwise,  for 
the  heir  entering  for  such  condition  broke  shall  be  in(^ 
ward  (y  2)  and  have  his  age,  and  no  such  special  reason  as  in 
the  case  next  before  (z  2). 

It  was  also  asked,  out  of  what  fountain  this  use  should  arise, 

act,  Tit.  the  re-  ^nj  ^Jiq  was  the  mother  that  conceived  this  use?  and  the  iii- 

wMc^iofthe     denture  answers,  the  recovery ;  for  the  indentures  say,  that  the 

uses  arete,  was  recovery  shall  be  to  the  uses,  &c«     Then  it  was  said,  if  the  re- 

SeI's^**^*  covery  be  the  mother  which  conceived  this  use,  and  the  fountain 

which  ^exe-  ^ut  of  which  it  rose ;  forasmuch  as  this  recovery  was  had  in  the 

Gotion  after       life  of  Edward  Shelley,  although  the  use  slept,  and  was  as^i»5ri9 

*r^»QO*h**  1  **  ^^o  matriSf  until  execution  sued ;  yet  the  execution  ♦  being 

L     »i^D.  J  once  had,  the  execution  (f)  shall  respect  the  recovery  and  raise  the 

use,  which  slept  before,  which  use  being  once  awaked,  or  raised, 

takes  its  life  and  essence  from  the  recovery  which  was  had  in 

Of  things  exe-   the  life  of  Edward  Shelley.   And  thereupon  some  of  the  defend- 

cutory,  execu-  ant'fr  counsel  areued  in  this  manner,  the  execution  of  every  thini? 

^^a^^'^k.  ""hich  is  executoiT  always  respects  the  (a)  original  act  or  cau4 

giiialact»and    executory,  and  when  the  execution  is  done,  it  hath  relation  to 

the  thing  executory,  and  aU  makes  but  one  act  or  record,  al- 
though It  be  performed  at  several  times  (a  3) :  and  therefore  if 
ji.  by  deed  indented,  covenants  with  B^  that  JB.  shall  recover 
against  him  the  manor  of  Z).  within  a  year  next  following ;  and 
that  the  recovery  and  execution  thereupon  to  be  had  within  the 
said  year,  shall  be  had  to  the  recoveror  in  tail,  &c.  and  after  the 
recovery  is  had  within  die  year,  and  the  execution  is  sued  after 
the  year,  in  this  case  it  is  clear,  that  although  the  covenant  is 
not  pursued  in  time  according  to  the  precise  lorm  of  it,  yet  the 


it  is  all  one 
act,  thoo^ 
done  at  diffe- 
rent times. 
If  lone  cove- 
nant to  suffer 
a  recovery 
within  a  year, 
to  the  use  of 
another  in  tail, 
though  It  is 
not  suffered 
tiU  after  the 

ear,  yet,  unless  a  contrary  intention  appears,  the  recovery  shall  he  to  the  uses  of  the  deed. 

d)  5  Co.  24  b.  100  a.  7  Co.  36  b.  Co.  Lit.  S31  a.  2  Inst  489.  Cart.  142.  9  Keb.  599. 
;e)  F.  N.  B.  143  q.  Co.  Lit.  76  b.  [Watk.  Desc.  200.  267].  (t)[2  Atk.  79.  1  Ld.  Raym.  287}. 
(a)  Cro.  Jac.  512.  3  Bulstr.  257.  7  Co.  38  a.  1  Co.  155  b.  2  Co.  75  a.  76  a.  93  a.  [2  Atk.  79 
n.    1  Ld.  Raym.  187]. 


I 


(x  2)  In  Ktrfoa's  cose,  vrhere  a  man  mort- 
gaged his  lands  on  condition  to  re>enter,  if  he 
or  nis  heirs  should  pay  100/.  at  such  a  day,  and 
died  leaving  a  daughter  and  his  wife  enceinte 
with  a  son  *,  Uie  daughter  paid  the  money  at  the 
day,  and  then  the  son  was  bom ;  it  was  held  that 
file  daughter  should  keep  the  lands,  for  she  -foe- 
came  a  purchaser,  and  by  her  vigilance  pre- 
vented the  landa  from  being  forfeited  at  law, 
Cro.  Car»  87.  And  at  tliis  day  it  should  seem 
that  if  a  daughter  being  heiress  at  law  should 
pay  money  due  upon  mortgage  to  prevent  an 
nctiial  Ibrteiture,  and  to  save  the  inheritance 
should  satisfy  the  condition  on  the  point  of  i>eing 
forihited  In  equity  as  well  as  at  lav,  she  shall 
hold  the  land  a^^ainst  a  posthumous  son ;  but  if 
a  daughter  so  circomstanced  should  ofBiciously 


pay  the  mortgage  in  order  to  vest  the  estate  ia 
herself,  she  would  probably  be  considered  as  a 
trustee  for  the  heir,  because  the  condition  being 
saved  in  equity,  notwitlistandiiig  the  forfeiture 
at  hiw,  would  descend  to  the  after-born  son, 
and  the  act  of  the  daughter,  being  voluntary, 
would  not  fall  within  the  maxim  above-meik* 
tioned,  1  Pow.  Mort.  369.    (£n.> 

(y  2)  In.  what  cases  the  heir  might  be  is 
ward,  though  the  ancestor  was  not  seised  at 
the  time  of  his  death,  see  1  Inst.  76  b.  i.  297. 
(Eo.> 

(x  3)  See  ante  p.  233.  n.  (b  l).  Com.  Dig. 
Disceat,  C.2.  Watk.  Desc.  267.    (Ed.) 

(a  3)  In  what  cases  acts  subsequent  shall  re- 
late to  precedent  acts,  see  the  books  cited  in  a. 
{a)  sup.  and  Yin.  Abr.  Relation,  E.    (£»•) 


99ft-b. — 100  a.  shellxy's  CASE.  S45 

use  shall  be  guided  i)y  the  said  indentures ;  so  in  the  same  case, 
if  the  same  recovery  betwixt  the  same  parties  of  the  same  land 
was  suffered  after  the  year,  yet  if  no  other  intervenient  agree- 
ment were  between  the  parties,  the  recovery  shall  be  intended 
to  be  to  the  uses  of  the  indentures ;  for  variance  in  time  in  such 
case  shall  not  subvert  the  original  agreement  and  <:ontract  of  the 
parties  (b  3).     And  it  is  held  in  6  Edw.  3.  44.  b.  that  if  the  (4)  ^^^^^*^*' 
presentment  to  a  church  by  an  usurper  be  in  time  of  war  (-c  3),  time  of  war, 
and  the  institution  and  induction,  which  are  but  as  executions  and  insUtntion 
of  the  presentment  be  in  time  of  peace,  yet  it  shall  be  avoided,  ?"?.  *°^"J^M>n 
tor  the  Jaw  regards  the  original  act  (d  3),  4*  causa  4*  ongo  est  ma--  peace. 
ieria  negotii.     K  a  man  (c)  who  is  non  compos  mentis^  gives  him-  Case  of  a  mm 
self  a  mortal  wound,  and  before  he  dies  he  becomes  of  sound  «»nv«»  pvhig 
memory,  and  afterwards  dies  of  the  same  wound ;  in  this  case,  tarwonnd"and 
although  he  dies  of  sound  memory  by  reason  of  his  own  proper  afterwards 
wound,  vet  because  the  oriffinal  cause  of  his  death,  viz.  die  «>«niiigtolii» 
wound  was  when  he  was  non  compos  mentis  (e  3),  he  shall  not 
be^fo  de  se,  because  the  deathj  &c.  hath  relation  to  the  original 
act  which  was  the  stroke  ot  wound  ;  which  see  22  Edw.  3.  7V- 
t»da  Coram  244.    And  so  it  is  33  Ass.  Corone  210.  if  a  servant  Case  of  aser- 
hath  an  {d)  intent  to  kill  his  master,  and  before  execution  of  his  vant  killing 
intent  goes  out  of  service,  and  being  out  of  service,  executes  his  roLteiTupott 
porpose,  and  kills  him  who  was  his  master;  this  is  petit-trea-  malice  con- 
8on(r3),  for  the   execution  doth  respect  the  original  cause,  ceived  against 
yWch  was  the  malice  conceived  when  he  was  servant;  and  yet  hiTscrvloc." 
if  the  law  should  adjudge  and  make  construction  according  to 
^  several  times,  then  it  would  be  plain,  it  would  be  no  petit- 
fz'e&sotL    So  in  our  case,  the  execution  of  the  use  relates  to  the 
widentares  and  recovery  (g  3). 

*It  was  also  asked,. when  after  that  the  execution  was  had,  so  [  *  100  a.  ] 
^  now  the  use,  which  before  slept,  is  raised,  what  is  it  that 
governs  and  directs  this  use  ?  And  the  answer  is,  the  indentures. 

W  t  Roll.  551.  Mod.  Rep.  SdO.  6  £.  d.  41.  2  Co.  93  a.  6  Co.  SO  a.  F.  N.  B*  31  i.  Darrein 
^fttentment,  4.  7  £.  3  Darrein  Presentment.  2.  18  £.  2.  Qn.  Impedit.  175.  Co.  Lit.  249  b. 
^•N.B.3l.  iJones,  4^8.  (c)  3  Inst  54.  Plowd.  260  a.  4  Co.  42  a.  Mo.  140.  Fitz.  Corone, 
^-  Stamf.  Coron.  19  b.  8  E.  2.  Coron.  112.  3E.3.Coron.224.  [2  Salic.  614.  Shep.Toocfa. 
o^  (^  3  Bnlstr.  257.  33  Asa.  pi.  7.  Br.  Treas.  15.  Br.  Corone,  116.  Stamf.  Coron.  10  b. 
^  H.  6. 47  b.  Hale's  pi.  Cor.  23.  Dalt  Just  337.  3  Inat.  20.  Plowd.  260  a.  [1  Hawk.  P.  C. 
^•M.4.2  Browni.  116*  Popb.  147.  Ld.  Raynu826.    1  Finch,10.    Wing.  Max.  Reg.  26.  pi.  11.] 

(>>  S)  So  if  a  man  covenant  to  levy  a  fine  of  a  (s  3)  In  which  cate,  if  he  had  killed  another, 

■vidred  acrca  within  the  year,  and  the  year  ex-  it  would  not  have  been  felony  in  him,  Piowd. 

r*!^  tod  a  fine  is  levied  of  eighty  acres,  the  260.     As  to  the  excuse  from  crime  on  the 

r'^*^!  be  to  the  first  use,  Tke  Earl  of  Rui*  ground  of  madness,  see  3  Inst.  6.  E^trl  F€rrer*M 

T'^'fue,  post,  5  Co.  26  b.  and  see  the  books  case^  10  Hargr.  St.  Tr.  478.  HadUfg  eosf,  5 

?^  ill  n.  (a),  supra.     As  to  declarations  of  Ersk.  Speec.   1  Ridgw.  ed.  1812.  3  Chit  C.  L. 

r*  ^'ti  of  fines  and  recoveries  in  general,  see  725.  l  inst  iii.  527.  (a).    Witli  respect  to  the 

y>  BsefapJiA's  euu,  2  Co.  56.  and  the  note  provisionsof  thestatnte39and  40Qeo.3.  c.94. 

^^   C^')  for  keeping  in  custody  persons  acquitted  of 

Im^  what  shall  be  said  time  of  war,  see  1  treason,  murder,  or  felony,  on  that  account,  or 

*^  249  a.  b.  iii.  39—42.  and  the  notes  ib. ;  found  insane  upon  arraignment,  ibid.    (Ed.) 

3J  iito  the  remedies  for  usurpation  of  an  ,      .  ^       ^    ^^        ^^  petit-treason,  and 

WSK  n  ^Srr.^^'i  f  Imd^tnn  r  if  P«nishmrnt.  se^  Fost.  107^  324.  336.  i  Bl. 

«r2;Li^^'^;V  I'^'LJ^tll  Vi;.t'  Coi.  2O8.   1  Halc,  380,   1  East,  P.  C.  336.  5 

^^S('!o^  (eS:.)  Chit.  C.  L.  742.    (Eo.) 

tki  A??  '^^  ^^  ^^"^  ^®  ^^  ^^  reference  to  (o  3)  As  to  relation  in  general,  see  pest,  3 

SrJ^t  act,  see  TItf  King  v.  Hanger,  Roll.  Co.  29.  and  the  notes  ib.   i  Inst.  iii.  71.  n.(c). 

^  IS9.  Godb.  28.  Ptowd.  260.  3  Bubt.  8.  and  index  tit.  Relatibn,  Tin.  Abr.  Relation. 

^  «e  Utttances  adduced  infra.    (Ed.)  (Ed.) 


£46  shellby's  case.  Fart  L 

[Vln.  Abr.  Re-  And  what  is  their  direction  ?,  That  the  said  Edward  Shelley 

11  ]?"'    '         ^^^^^  ^^^^  '^  *^^  ^^^^  ^'^  death  the  heirs  male  of  his  body,  so 

that,  the  indentures  direct  the  use  to  the  heirs  male  of  his  body 
by  way  of  limitation  of  estate,  and  not  by  way  of  parchase. 
Rep.  Q.  A.       And  from  thence  tliis  reason  was  collected ;  the  indentures  di- 
182, 183,  &c.    Yect  and  govern  the  manner  and  quality  of  the  use,  but  the  in- 
dentures direct  that  the  heirs  male  of  the  body  of  Edward  Shel- 
ley shall  take  it  by  limitation  of  estate,  and  not  by  name  of  pni^ 
.     chase ;  and  therefore  Richard  ought  to  have  it  as  heir  by  limi- 
tation of  estate,  and  not  by  name  of  purchase ;  for  when  the 
execution  was  had,  the  indentures  immediately  guided  the  use 
fa)  Ante  99  a.    ^  Richard,  because  he  was  at  that  time  heir  male  of  the  body 
Co.  Lit.  11  b.    of  Edward  Shelley,  which  Richard  is  not  heir  after  the  {a)  birth 
Tboagb  at        of  the  son  of  the  elder  son.     Further  it  was  said,  admitting  all 
^brir  corid    ^^^  matter  before  would  not  serve  for  the  defendant  (which  the 
not  take  where  defendant's  counsel  held  strongly  it  would)  yet  it  is  to  be  consi- 
^^■"^*^r  .    dered,  in  this  case,  that  the  estate  vests  in  Richard  by  way  of 
otiierwise  in  ^  limitation  of  use^  and  not  by  any  conveyance  by  the  common 
the  case  of       law  in  possession  (h  3) :  and  therefore  admit  our  case  had  been 
(^ir  H  8       ^^"^^^  ^^^  making  of  th6  stat.  of  (6)  27  Hen.  8.  (i  S),  and  that 
cap.  10.  *  *      the  recoverors  had  sued  execution  after  the  death  of  Edward, 
Co.Litf7«b.  and  before  the  son  pf  the  elder  son  was  born,  and  then  the  son 
tsr  a.  ^f  ^Q  elder  son  had  been  bom ;  in  that  case  it  was  asked,  which 

of  them  should  have  the  subpoena?  and  the  defendant's  counsel 
conceived  that  the  son  of  the  elder  son,  although  the  use  did 
In  the  crea-  first  attach  in  the  uncle,  should  have  the  subpoena.  For  if  the 
the  inteiu  of  intent  of  Edward  Shelley  may  appear  to  the  court,  that  the  son 
the  parties  is  of  the  elder  son  should  have  this  use,  then  that  is  the  rule  by 
^****rJ  d  ^  which  the  use  is  to  be  guided  and  directed  (k  3).  For  at  the 
^^      '         common  law  the  intent  of  the  parties  was  the  direction  of  the 

uses,  for  they  were  only  determinable,  ^and  to  be  adjudged  by 
the  Chancellor  who  is  judge 'of  equi^,  and  that  in  Chancery, 
which  is  a  court  of  conscience:  and  as  Bracton  saith,  foL  18. 
Nihil  tam{c)  conveniens  est  naturali  cequitati  quam  voluntatem 
r  •inn  h   l  ^^^^^^^  volentis  rem  suam  in  alium  tranfferre  ratam  haberi.     And 
A  manbe^e     therefore  in  proo^  that  uses  are  directed  by  the  intent  and  mean- 
side  directed     iiig  of  the  parties,  divers  cases  were  cited,  31  Hen.  6.  Titulo{d) 
his  trustees  to    smpcena  Fitzherbert  23.  Statham  Conscience  1 .  A  man  being  cestui/ 
SaugSter*  and    9^^  ^^^^  *"^  having  an  only  daughter,  declared  his  intent  and 
afterwards       meaning  to  the  feoffees,   that  after  his  decease  his  dai^hter 
^d'^-^hinii  ^^^"'^  "^'^^  ^^'  ^^^^'  -^^^  therefore  a  question  *  arose  in  Cnan-^ 
that  the  tras-    ^^^Yi  whether  he  might  revoke  this  limitation  of  the  use  made 
tees  should       to  his  daughter ;  and  in  arguing  this  case,.  Fortescue  held,  that 
convey  to  the    H  cestiy  que  use  hath  issue  a  daughter,  and  being  sick,  dedares 
the  daughter.    ^^  intent  to  his  feoffee,  that  his  daughter  shall  have  his  land 

if c)  Co.  Lit.  36  a.  6  Co.  64  b.  2  Prest.  Abst  33,    (d)  Dyer,  33.  pL  37.  [Vm.  Abr.  Coiitract,  ^c. 
M.  pL  16.] 

(hS)   See  P$bu$  ▼•  Mitford,  1  Vent.  373.  (k3)  That  hi  the  creation  of  oses,  the  intent 

(£i>.)  of  the  parties  is  chiefly  to  be  regarded,  see 

(i  3)  With  respect  to  the  origin  and  nature  Fox*8  case,  post,  8  Co.  93.  1  Inst.  49  a«  ti.  351 — 

of  uses  before  the  statute  27  Hen.  8.  c.  10.  see  553.  and  n.  (z).  ib.  %  Inst  67S.  Cbttmcn  ▼.  Sem- 

ChUlleigh*$  out,  1  Co.  iSl.  1  Inst.  u.  570  (a).  h4maef  T.  Jones,  106.   Mukepemee  v..  FktAer^ 

9  Bt  Com.  337, 8.   3  Reev.  Hist.  192.  1  Saod.  Com.  Rep.  459.  Hm-t  ▼.  IHjr,  Sid.  t6.  STr.  £q. 

Us.  15.    (Ed.)  5th  edit,  43, 44.    (£o.) 


100  a.  b.  Shelley's  case.  Hf 

after  his  decease;  and  after  he  recovers  his  health,  and  hath 
issue  a  son,  now  he  said  it  is^ood  conscience  that  the  son  should 
have  the  subpoena,  for  he  is  hi&  heir  (l  3),     Note  the  reason 
of  Fortescue,  because  he  is  his  heir.    And  there  Fortescue  said, 
that  (a)  conscientia  didhtra  con  S;  scioy  quasi  sirmd  scire  cum  Deo^  (?)  Stothara 
that  is  to  say,  the  will  of  God  as  near  as  reason  wilk.     We  find  Fiulsubpana 
likewise  in  divers  other  cases  in  our  books,  that  {b)  the  intent  of  23.  ' 
the  parties  is  the  direction  of  uses,  by  a  considerable  and  favour-  (^^  ^-  Lit,  49 
able  construction.     And  therefore  it  is  held  in  7  Hen.  6.  fol.  4. 
b.  if  a  man  be  seised  of  land  on  the  part  of  his  (c)  mother,  and  If  a  man  seised 
makes  a  feoffment  in  fee,  reserving  rent  to  him  and  his  heirs,  in  J*P*^'«y<*- 
tfaat  case,  by  the  rule  of  common  law,  as  Littleton  says,  the  rent  feoffment  re- 
shall  go  lo  the  heir  on  the  part  of  the  father  (m  3) ;  but  if  a  man  serving  rent, 
be  seised  of  lands  on  the  part  of  the  mother,  and  makes  a  feoff-  ihe^°l^l>  on^thc 
ment  in  fee  to  the  use  of  nim  and  his  heirs,  the  book  is  directly  partof  Uie-<a- 
agreed  in  5  Edw.  4.  fol.  7.  b.  that  this  use  shall  not  go  to  the  (rf)  f^?***"^  ^^^ 
heir  at  the  common  law,  but  forasmuch  as  the  land  and  living  feoffment  to 
move  from  the  part  of  the  mother,  therefore  in  equity,  the  use  then«eofbini 
which  is  nothing  but  a  trust  and  confidence,  should  go  also  «ji<J'"«>*eir8, 
to  die  heirs  on  tne  part  of  the  mother  (n  3).    Littleton  likewise  the  pai?o?the 
saysy  that  a  man  shall  not  have  a  fee-simple  by  a  feoffment  or  mother  ahonld 
grant  without  these  words  "  his  heirs."  And  yet  the  law  is  plain,  xhTword 
that  if  a  man  had  before  the  statute  of  (e)  27  Hen.  8.  bargained  «  heirs*'  wai 
and  sold  his  land  for  money  without  these  words,  *^  his  heirs,"  the  necessary  at 
bargainee  hath  a  fee-simple  (o  3).     And  the  reason  is,  because  to  create'an 
by  die  common  law  nothing  passeth  from  the  bargainor,   but  a  estate  in  fee* 
iise^  which  is  guided  by  the  intent  of  the  parties,  which  was  to  siniple,  bntthe 
ccNivey  the  land  wholly  to  the  bargainee ;  and  (f )  forasmuch  as  the  p^g^a"by  a*^* 
law  intends  that  the  bargainee  paid  the  very  value  of  the  land,   bargain  and 
therefore  in  equity,  and  according  to  the  meaning  of  the  parties,  J?le  w^thonta 
the  bargainee  had  the  fee-simple  without  these  words  ^*his  heirs,"  the  heirs. 
as  it  is  held  in  27  Hen.  8.  fol.  5.   4  Edw.  6.  Br.  Estates  78.    6  M  Co.  Ut.it 

b.  Br.  Discent 
11.  14H.8.8b.  Plow.-ldSb.  8  Co.  54  b.  (d)  1  Co.  122 b.  127  b.  2Ron.780.  Dy.  134.  pi.  9.  Cb. 
lit.  13  a.  23  a.  Hob.  31.  2  Co.  58  a.  Dall.  61.  pi.  14.  [Salk.  591.  5  Lev.  406.  11  Mod.  183.  2  P 
Wait.  139.  Gilb.  Uses,  17.  1  Sand.  Uses,  56.  2  Wood's  Conv.  5th  edit.  678.  iii.  161  n.  Vin. 
Abr.  Heir,  W.  2.  pi.  9.  Uses,  I),  pi.  4,  5.]  (0  Ca  Lit  9  b.  1  And.  35.  ca.  87.  Ante  87  a.  [l 
Sand.  Usee,  63.  2  Prest.  Est.  2a  edit.  65.  Com.  Dig.  Bargain  and  Sale,  B.  3.]  (f)  1  Co.  87  b. 
[Bro.  Feoffment  to  Uses,  337.  b.  4.  Oilb.  Uses,  17, 18.  1  Cm.  Dig.  402.  Bac.  Abr.  Uses,  B.  2. 
s.l.5tliedit.vii.  78.] 


(L  3)  In  cases  of  descent,  Che  nse  followed  the  was  expressly  limited  to  him.  Sir  John  HuBiey*§ 

nfttnre  of  the  land,  being  descendible  accord-  eaBe^  Bro.  Nosme,  pi.  1 .    March,  N.  C.  87, 

isg  lo  the  roles  of  the  common  law  respecting  Dyer,  133.  pi.  6.  1  Sand.  Uses,  59.    (Eo.) 

estates  of  inheritance,  2  Roll  Abr.  789.;  thus  (m  3)  As  to  descent  ex  paltie  patema^  and  ex 

thm  aae  of  lands  held  in  borongh  english  would  parte  nuUenu^  and  what  acts  will  break  the  de- 

hmwe    descended    to   the  voungest  son,    and  scent,  or  not,  see  1  Inst.  12  a.  b.  ii.  169-«-172. 

tlttt  of  gavelkind  to  all  the  sons,  ibid.  Ante  and  the  notes  ita  Watk.  Desc.  221.  225.  3  Cm. 

p.  f  IS.    So  where  tlM*re  was  tf  special  custom  Dig.  358—364.    (Ed.) 

tliat  the  lands  should  descend  to  the  eldest  (n  3)  The  trae  reason  seems  to  be,  that  the 

dai^[^ter  in  default  of  sons,  the  use  was  descend*  use  being  the  same  as  it  was  before  tlie  feoff- 

iMe  in  the  same  manner,  ibid.    And  if  a  man  ment,  it  is  the  old  use  which  continues,  1  Inst. 

hdd  of  the  King,  before  the  statute  of  uses,  and  13  a.  (2).  ii.  172.  and  n.  (23).  ib.    (En.) 

cafeoied  others  to  his  own  use  during  his  life,  (o  3)  But  now  in  the  case  put,  the  bargainee, 

with  reaiaioder  over  in  tall,  remainder  to  his  since  the  statute,  can  only  have  an  estate  for 

Tf^t  heirs,  and  died,  the  reversion  would  de-  life,  ante  p.  217.  n.  (p  2).  and  the  references 

arend  to  the  heir,  Bro.  Abr.  Livery,  pi.  61. ;  so  in  n.  {c)  supra.  In  what  other  instances  uses  dif- 

if  the  ultimate  limitation  of  the  use  was  to  tlie  fered  from  raj»es  of  possesion,  see  Bac.  Uses, 

grantor's  right  heirs,  vltliough  no  |>artioular  use  11 — 10.  1  Sand.  Uses,  63.    (En.) 
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Ed\r.  6.  and  in  the  time  of  Hen.  8.  Br.  Conscience  25.  So  in  our 
case,  although  the  use  first  vested  in  the  uncle^  admitting  the 
case  to  be  before  the  stat.  of  27  Hen.  8.  yet  seeing  that  the  in- 
tent of  Edward  Shelley,  was  to  advance  the  son  of  nis  elder  son, 
and  since  in  equity  the  general  heir  is  to  be  favoured^  therefore 
[  *  101  a.  ]  the  son  after  bom  shall  have  the  subpoena. 
Rule--that  on        Moreover  the  rule  in  law  is,  that  if  an  {f)  estate  be  limited 
one  onW  being  ^  ^^^>  ^®  ®"®  capable,  and  the  other  not  capable^  he  who  is 
capable,  that     capable  shall  take  tne  whole  (p  3),  as  the  cases  are  agreed  in  17 
whd^''"l^'*    Edw.  3.  foL  29.  and  18  Edw.  3.  59-     If  a(^)  man  gives  knd  to 
caw  oVVg?ft     ^^^  ^  primogenito  Jilioy  if  he  hath  no  son  ♦  the  father  takes  the 
to  one  and  his   whole  :  and  so  it  is  1  lib.  Ass.  11.4*  temporti  Edw.  1.  taile  24. 
wh^haa"'        if  &  (a)  i^an  ^ives  lands  to  a  man,  and  to  such  a  woman  as 
gon .  shall  be  his  wife,  the  man  takes  the  whole ;  but  if  a  man  makes 

or  to  a  man  a  feofimeiit  in  fee,  to  the  use  of  (i)  himself  and  his  wife  that 
that^biUbe •  ^^  ^^  ^^^  afterwards  he  marries,  his  wife  shall  take  jointly 
bat  on  such  a  vith  him,  as  it  was  held  in  the  Lord  Pawlet's  case,  17  Eliz.  (c) 
limiution  by  Dyer  340.,  notwithstanding  the  whole  vested  at  first  in  the  hus- 
they  take  M  '^^"^  (^  3)'  Also,  the  rule  of  law  is,  that  a  (£?)  remainder  cannot 
joint-tenanu.  stand  without  a  particular  estate,  and  yet  the  book  is  agreed  in 
On  a  use,  or  a  (^)  37  Hen.  6.  foL  36.  a.  that  if  a  [J)  man  makes  a  feomnent  in 
deyise  la  A.      fg^  ^  ^jjg  ^gg  Qf  Q^g  fQ^  life,  and  after  to  the  use  of  another  in 

for  life,  re-  ' 

mainder  to  fi.  though  A.  renounce,  the  remainder  is  good.  (/)  Cart  5.  [1  Inst.  ii.  576.  (ji)  1^ 
East,  537.  n.  6  Dow,  37.  i  Wood's  Conv.  172.  1  Sand.  Uses,  128.  See  the  books  cited  in  n.  (pS).] 
(g-)  Plow.  29  b.  Cr.£liE.58.334.12l.  f  Roll.  417.  1  Roll.  Rep.  325.  [1  Inst.  9a.  188  a.  I.  496. 
732.  Cro.  Eliz.  334.  4  Lot.  64.  13  East,  537  n.  Shep.  Touch.  235.  Vin.  A br.  Baron  and  Feme, 
8.  a.  pi.  6.  Grants,  G  a.  5.  pi.  4.  Remainder,  G.  pi.  8.  and  see  the  references  in  n.  (p  3).  infra.] 
(a)  Mo.  96.  1  And.  42.  316.  Dyer,  190.  pi.  17, 18.  1  And.  5.  [l  Ld.  Raym.  312.  1  Inst.  it. 
576.  (A).  1  Cm.  Dig.  403.  Vin.  Abr.  Baron  and  Feme,  S  a.  pi.  6.]  (6)  Post,  130  &  134  b. 
Cro.  Eliz.  826,  827.  Mo.  96.  634.  1  And.  42.  2  Leon.  14.  179.  223.  Dyer,  274.  pi.  42.  12 
Co.  48,  49.  56,  57.  3  L^on.  V53.  4  Leon.  23^.  2  And.  198.  Cr.  Eliz.  439.  2  Roi.  791. 
[1  Inst.  188  a.  (13).  i.  732  (14).  ii.  576  (a).  1  W6od,  165.  172  n.  1  Sand.  Uses,  64. 
128.  1  Ld.  Raym.  312.  2  Bl.  Com.  182.  1  Cru.  Dig.  403.  Vin.  Abr.  Baron  and  Feme,  Sa. 
pi.  6.1  (c)  13  Co.  56.  2  Leon.  14.  1  And.  316.  2  And.  198.  Lit  Rep.  290.  Mo.  391.  [t 
Wood,  165.  172  n.  Sugd.  Gilb.  Uses,  135  n.  1  Sand.  Uses,  64. 128.1  ((/)  Co.  Lit.  298  a.  Perk, 
Sect  567.  1  Rol.  415.  417.  {e)  Dyer,  310.  pi.  79.  127.  pi.  54.  (/)  Post,  154  b.  [Vin.  Abr. 
Grants,  Q  a.  5.  pi,  5.    Bfic.  Abr,  Remainder,  G.  5th  edit  v.  827,  8.] 


^p  3)  Ace.  Greenujood  v.  Tyler ^  Hob.  314.  anthority  for  the  doctrine,  that,  though  at  com,. 

Wtndtmore  v.  Hobart^  Hob.  313.  Doe  v.  Shef'  mon  law  joint-tenants  cannot  lake  at  different 

Jieldy  13  East,  526.  ShuUhton  v.  Smiih^  6  Dow,  times,  yet  this  does  not  hold  in  reference  to  the 

37.  So  where  Uiere  is  a  devise  to  a  class  equally  learning  of  uses  or  executory  devises,  see  2  Bl. 

to  be  divided  amongst  them  as  tenants  in  com-  Com.  182.  1  Sand.  Uses,  128. ;  but  the  ground 

mon,  if  there  should  not  be  a  sufficient  number  of  the  decision  seems  to  have  been,  that  Uie  use 

to  call  for  a  division,  one  would  take  the  whole,  resulted  to  the  feoffor  till  the  marriage,  and 

S.  C;  and  see  Doe  v.  Sheffield,  sup.  Detm  v.  Bag*  upon  that  event  the  use  declared  arose,  in  whicti 

ihaWf  6  T.  R.  512.   Greemcood  v.  Tyler,  and  case  the  husband  and  wife  took  the  use  limited 

Wimdsmore  v,  Hobari,  sup.  Ckriatophgr  v.  Nau'  to  them  at  the  same  time,  and  not  at  different 

lor,  1  Mer.  320.    But  the  rule  does  not  apply  periods ;  "see  Muiton*a  case,  2  Lev.  223.  Mo.  96. 

where  several  estates  are  limited  to  two  by  Sugd.  Gilb.  Uses,  135  n.    It  is  clear,  however, 

name,  Edlestone  v.  SHteake,  1  Show.  91.  13  East,  that  persons  may  take  as  joinMenants,  by  way 

537  n.    And  since  tne  introduction  of  uses,  if  of  use,  although  at  different  times;  thus  under 

A,  make  a  feoffment  in  fee,  to  the  use  of  B.  and  a  limitation  to  the  use  of  the  children  of  A.,  on 

his  wife  that  shall  be,  though  the  whole  estate  the  birth  of  one  child,  the  whole  vests  in  him ; 

will  vest  in  JB.  first,    yet  upon  his  marriage  on  the  birth  of  another,  that  one  takes  jointly 

the  wife  shall  take  jointly  with  him,  Mutton's  with  the  former ;  and  so  on  progressively  as  ttkp 

case,  cit  infra.  Mo.  96.     Dyer,  274  b.      Sani-  children  are  born,  Grattom  v.  Best,  2  Bro.  C, 

me'a  case,  13  Co.  57.  1  Inst  188  a. ;  732.  and  n,  233.  Post,  13  Co.  56.   Aylor  v.  Chep,  Cro.  Jac. 

(14).  ib. ;  and  see  Wells  v.  Fenton,  Mo.  634,  259.  PoUexf.  373.  Earl  of  Sussex  v.  Temple^  1 

Stratton  v.  Best,  2  Bro.  C.  C.  233.  1  Sand.  Ld.  Raym.  312.  Gates  y.  Jackson,  2Stra.  1172. 

Vses,  128.    (Ed.)  1  Inst  188  a.  (IS),  i.  732.  and  n,  (14).  (D>  ib.  X 

(q  3)  This  point  is  usnally  referred  to  as  an  Fe^m.  4tb  ed.  401.    (Eih) 
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Seef  akhough  the  particular  tenant  refuses,  yet  tbe  remainder  is 

good  (B  S).     And  so  it  is  said  in  the  book  in  the  case  of  a  (g)  ^*«*  "»^  ^«- 

davise.   As  if  a  man  devises  lands  for  life,  the  remainder  in  fee,  Tera^^ythe 

and  the  tenant  for  life  refuses,  yet  the  remainder  is  good  (s  3);  intent. 

and  so  note,  that  the  limitation  in  uses  and  estates  given  bV  de« 

vises  resemble  one  another  (x  3).    So  the  judges  there  took  tbe 

construction  of  devises,  and  of  estates  conveyed  in  use  to  be  all 

one,  viz.  according  to  the  meaning  of  the  parties :  (A)  and  ad« 

mittii^  in  the  case  here,  the  land  had  been  of  the  custom  of  In  gavelkind 

Eavelkmd,  and  upon  that  it  had  been  asked,  if  Edward  Shelley  woiildha?e^ 

ad  had  sundry  other  sons,  should  the  elder  son  only  have  haa  descended  to 

the  whole  use?  surely  he  only  should  not  have  it,   but  all  *^^®f*^' 

equally  {v3\  and  vet  if  he  had  taken  it  by  purchase,  then  the  ^^por- 

elder  son  only  ought  to  have  it  (w  3).     Now  the  intent  of  Ed-  cbese. 

ward  Shelley,  is  to  be  proved  by  divers  circumstances  apparent  Clrcnmstanccs 

in  the  record ;  1.  If  Edward  Shelley  had  intended  to  have  given  P""^"?  ?** 

it  to  the  uncle,  he  never  would  have  given  it  him  by  so  general  tion  to  be  the' 

a  name  as  ^^heir  male,"  for  if  the  recovery  had  been  executed  in  advancement 

the  life  of  Edward  Shellev  as  w;as  fully  intended,  then  it  had  jj^^  ^^^^^ 

been  in  manner  agreed,  that  Richard  Shelley  could  not  have  /^x'^f  Devise 

had  the  land,  for  the  ^^  heirs  male"  are  words  of  limitation ;  or  if  14.Perk.sect. 

the  son  of  the  elder  son  had  been  born  in  the  life  of  Edward  ^9*  1^^» 

Shelley,   which  was  impossible  for  Edward  Shelley  to  have  rg^^^Mldes. 

known  the  contrary,  for  the  defendant  was  born  within  one  S52.  Yin.  Abr. 

month  after  his  deaUi,  then  out  of  all  question  the  uncle  could  {P^^^'^o^* 

never  have  had  it ;  and  therefore  except  you  will  ground  upon  p|^  9* and  see' 

absurdities,  the  one,  that  Edward  Shelley  knew  that  he  should  tbe  books  cited 

die  before  the  recovery  executed ;  the  other,  that  he  should  die,  *?  ":  (■  ^)'  ^ 

hdare  the  birth  of  the  son  of  his  elder  son,  which  none  could  (h)  Co,  Lit. 

luiow  but  God ;  it  must  be  granted,  that  the  intent  of  Edward  23  a.  Post, 

Shelley  was  to  advance  his  elder  son,  and  by  no  means  to  disin-  JSo**!^^' 

herit  him«     Also^  at  the  time  of  his  death  Richard  Shelley  was  153*.  pi.' 5.  *b. 

ei^teen  years  old :  and  therefore,  if  he  intended  to  advance  N.  C.  90s.  Br. 

Richard,  ne  would  not  have  given  his  lands  to  his  trusty  friends  BrTNwniw  6. 

Mr.  Carill  and  others  for  twenty-four  years ;  but  without  doubt  s6  H.8. 4  b/ 

he  intended  that  the  son  of  his  elder  son  should  have  it ;  and  Br.  Custom  1. 

dut  moved  him  to  devise  such  a  term  which  might  be  ended  u^  10  al  N^. 

}^  Diris,  51  a.  36  b.  tT  H.  8.   Br.  Done  and  Remainder  49.  Jenk.  Cent.  tiO.  11 H.  7. 23  b! 
[ Wstk.  Desc.  ««4.    2  Prest.  Est.  29.    Bac.  Abr.  Uses,  B,  2.  V.  77.] 


._(}^  And,  in  snch  case,  tbe  remainder  vests  as  tbe  eldest  son  is  heir  to  land  descending  ac* 

""■•"Witely,  see  L^rd  Pagel^M  case,    1  Leon,  cording  to  common  law ;  bnt  if  a  remainder  be 

^*  I*«t.  1  Co.  154  b.  Vin.  Abr.  Remainder  limited  of  lands  in  gavelkind  <<  to  tbe  right 

^  (£0.)  heirs  of  A"  who  takes  no  estate  himself,  the 

'(»3)And  it  Shan  take  immediate    effect,  "^eirs  of  A.  at  common  law  shall  take,  infra 

"»^.  SU.  Cto.  Eli«.  423.  2  Vent  723.  Dongl.  103  a. ;  for  m  this  case  the  words  •<  the  heirs 

^-  S  Wooddes.  352.  and  see  the  Ust  note,  a^  only   "  »  dueriftio  jwrssiuv,  and   sach 

(Ed.)  custom  relates  to  descent  only,  and  has  nothing 

(»  S)  Ante  p.  246.  n,  (k  3).  Feam.  Ex.  Dev.  to  do  with  a  purchase.    Bnt  tf  words  are  add^ 

^  ^  bit  iL  646.  (c).    (Ed.)  ^  descnbe  the  customary  heir,  as  '^  to  the 

/■«\  e        ^       llo  h/t\T%  of  A,  accordmg  to  the  custom  of  gavel- 

V3)  Bee  ante  p.  218.  l^inj .»»  tftU  being  as  a  deteriptw  permma,  the 

(W3)  If  famds  in  gavelkind  be  ^ven  to  A.  person  takin^^  must  answer  It,  and  therefore. 

^*^^  heirs,  after  his  decease  all  his  sons  shall  (though  the  gift  be  of  lands  at  common  law),  all 

^l^tyibr  here  **  heirs"  being  a  word  of  limi-  the  sons  shul  take  as  purchasers,  l  Inst.  10  a« 

™%  aane  can  take  under  it  bnt  by  descent;  i.  502, 3.  and  the  notes  ib.  Rob.  Gavelk.  117, 

"Mthetaad  being  gavelkind,  the  descent  is  to  lis.   Watk.  Desc.  226.   Br^um  mnd  B^rkkmm^ 

'H  <W  ioif|  who  are  u  nncb  bein  to  such  land  Prect  Ch.  464t  2  Vera.  732.    (Ep.) 
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An  after-bora  case^  and  Plowd.  in  Plowd^s  Comrn.  fol.  56.  b.  (b  4)  held  that 

80D  shiiU  enter  jf  ^  ^^j  woman  hath  a  jointure  made  her  by  her  husband  in  toil, 

daagfater  nn-  and  hath  issue  a  daughter,  being  great  with  child  with  a  son, 

der  the  stat.  and  before  the  birth  of  the  son  she  discontinues  with  warranty ; 

m?  Co  50  b  "^^  ^^^  *^^  ^  '^^  Hen.  7.  saith,  that  such  person  to  whom  the 

61  b.'  6S  a.     '  title  afler  the  death  of  sudi  wife  *  doth  appertain  shall  enter  into 

the  lands,  and  shall  possess  and  enjoy  the  same  according  to 

^  Lit  986  b.  ^^jj^  ^j^^  ^  ^j^^  same^  as  if  no  such  discontinuance  had  been 

r  *  102  b.  1  ™^6 »  and  therefore  he  held  clearly,  that  although  the  daughter 

after  such  discontinuance  first  entereth,  yet  the  son  bom  after 
(a)  11 H.  7.  shall  enter  upon  her  by  reason  of  the  wonls  of  the  stat.  of  {a)  1 1 
c.  20.  Hen.  7.  for  the  words  are,  that  she  ought  to  enjoy  the  same  ac- 

cording to  her  title ;  but  her  title  is  in  tail,  and  therefore  after 
the  birth  of  the  son,  he  being  next  heir  in  tail,  the  title  of  th& 
tail  shall  be  devolved  from  her  to  the  son. 
sr  H.  8.  c  10.       So  in  our  case  the  stat.  of  97  Hen.  8.  saith,  diat  Cestwf  que 

use  shall  have  the  possession  in  the  same  quality,  manner,  form. 
Case  of  a  limi-  and  condition  as  he  had  the  use.  And  therefore  if  a  use  were 
utionofanse  limited  before  the  statute  to  John  S.  and  Jane  at  Gapp^ 
winwu'before  ^^^  ^^  ^^^^  beirs,  and  afterwards  they  intermarry,  and  after  the 
the  statnte.  Statute  IS  made,  by  which  the  possession  is  executed  to  them 
*ft*  ^l^"^®**  and  their  heirs  during  the  coverture;  yet  they  shall  not  have  a 
tute!  *^  divided  estate^  but  the  like  (6)  moieties  as  they  had  in  the 
Case  of  ces-  use  (c  4).  So  if  Cestujf  que  use  be  of  certain  lands  held  bv  prio- 
*'k'"bel!rby  "*y  *°^  ^^  other  land  by  {c)  posterioriUr  (d  4),  and  after  the  sta- 
priori^  and  by  tute  is  made,  by  which  execution  is  made  of  the  possession  of  both 
posteriority,     at  the  same  time,  yet  he  shall  have  the  possession  of  both  in  the 

same  quality  as  he  had  the  use,  and  all  that  by  the  express 
The  statute  words  of  the  statute.  And  it  is  to  be  noted,  that  me  stat  of  27 
executes  trusts  Hen.  8.  doth  not  speak  only  of  uses,  but  also  of  trusts  and  con- 
dSncS  wweU  fidence(E  4),  so  that  although  no  use  rose  in  the  tune  of  the  life 
as  uses.  of  Edward  Shelley,  yet  there  was  a  trust  and  confidence  ex- 

(6)  Mo.  92.  pressed  in  his  life.  And  therefore  when  the  use  is  once  raised, 
Co.  lit  187  b.  ]x.  ought  to  be  vested  according  to  the  trust  and  confidence  which 
DyCT,"i59f  pi.  Edward  Shelley  intended  and  declared  by  the  indentures. 
8s.  [i  PrMt '  Lastly,  the  defendant's  counsel  argued,  that  the  uncle  could 
M  Co^L?t.  "^^  ^^^  ^^  ^^"^  ^  ^  purchaser,  admitting  the  remainder  had 
23  a.  '  been  limited  to  the  right  heirs  male  of  the  body  of  Edward  Shel- 

2  Inst.  392.  ley,  in  regard  the  elder  son  of  Edward  Shelley  had  issue  Mary 
Hob ^2?'^'  ^^  daughter,  who  is  yet  alive,  as  appears  by  the  record,  and 
28^H.  8.*  who  is  heir  to  Edward  Shelley.  It  hatn  been  said,  that  although 

Dyer,  11, 12.     Maty  at  the  time  of  the  death  of  Edward  Shelley,  wos  heir  ge* 

neroi,  yet  the  said  Richard  was  at  that  time  heir  male  of  Uie 
body  of  Edward  Shelley.    And  therefore  he  might  as  q>ecial 

(b  4)  See  ace.  Plowd.  119.     On  the  con-       (d  4)  Where  a  man  held  lands  or  tenements 

stroction  of  the  stat  11  Hen.  7.  c.  20.  confirmed  of  two  lords,  he  was  said  to  hold  of  the  lord  of 

by   stat.  32  Hen.  8.  c  28.    see  post,  3  Co.  whom  the  tenure  was  most  ancient  by  priority, 

50  b.  and  the  notes  ib.  1  Inst.  iii.  122  (f  l).  1  and  of  the  other  lord  by  posteriority,  2  Inst. 

Prest.  ConT.21.  1  Abst.  447—449.    (Ed.)  392.  Staund.  Prerog.  10,11.    As  to  the  right 

to  wardship  in  such  case,  see  1  Reev.  Hist.  285. 

(c  4)  See  ante  p  193.  n.  (d  1).  and  the  re-  1  Inst.  i.  152.  (1).  293.  and  n.  (vi).  ib.    (Ed.) 
ferences  ib.   1  Inst.  187  b.  i.  741.  Dyer,  200  a.        (b  4)  As  to  trusts,  not  strictly  uses,  executed 

2  Prest.  Abst.  42.    (Ed!)  by  the  ttatutei  see  1  Sand.  83--66t    (£d.) 
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heir  male  of  the  body  of  Edward  Shelley  take  the  remaiiiele^, 
although  Mary  is  heir  general ;  and  therefore  it  hath  been  said 
that  if  lands  had  been  given  to  Edward  Shelley,  and  to  the  heirs 
male  of  his  body  lawfully  begotten,  that  in  Uiat  case,  after  his 
death,  Richard  Shelley  as  heir  male  per  formam  doni  shall  in- 
herit, although  the  daughter  of  the  elder  son  was  general  heir 
to  Edward  Shelley.  To  that  they  answered  (f ),  and  took  a  differ-  Rale— that  to 
ence  when  the  heir  male  of  the  body  claims  by  descent,  and  1?!!^^?''^''' 
when  he  claims  by  purchase;  for  in  descents  the  law  is  as  hath  cha^,  uie^heir 
been  aUeged,  but  it  is  otherwise  in  cases  of  purchase  (f4).    This  ought  to  be 
*  difference  was  proved  by  the  case  in  37  Hen.  8.  Br.  Done  42.  weuS'KS?** 
If  a  man  makes  a  gift  in  tail  (g  4)  of  lands  in  (a)  gavelkind  to  a  special. 
man  and  his  heirs  male  of  his  body  lawfully  begotten,  and  hath  Case  of  a  re- 
issue four  sons,  in  this  case  all  the  sons  shall  inherit:  but  if  a  i^'d  i^'«^^el- 
lease  for  life  be  made  of  lands  in   gavelkind,  the  remainder  klad. 
to  the  right  heirs  of  J.  S.  anjd  J.  S.  dies,  having   issue  four  [*103a.  ] 
sons,  in  this  case  the  eldest  son  only  shall  have  the  remain- 
der, for  there  can  be  but  one  right  heir  in  the  case  of  pur- 
chase  (h  4). 

And  so  is  EUeker's  opinion  expresly  in  9  Hen.  6.  foL  24.  a.  Case  of  are- 
If  a  man  makes  a  lease  for  life,  the  remainder  to  the  right  heirs  "winder  limit- 
fismale  of  the  body  of  J.  S.  and  J.   S.  hath   issue  a  son  feimdeof  jfs? 
ai^  a  daughter,   and  dieth,   in  this  case  the  daughter  shall  who  had  issne* 
not  take  the  remainder,  for  she  is  not  heir  female  to  take  2***°^^?^* 
by(i)  purchase  (i  4).     And  yet  it  is  plain,  that  if  a  gift  in     *"* 
tail  had  been  made  to  J.  S.  himself,  and  to  the  heirs  female 
of  hit  body,  and  J.  S.  dieth,  having  issue  a  son  and  daughter, 
tbe  daughter  should  have  had  the  land  by  descent.     Also  in  37  The  heirs  of 
Hen.  8.  Br.  Done  61.  it  appears,  that  the  Lord  (c)  Hussey  made  ortre^**"* 
a  feoffinent  in  fee  to  the  use  of  Anne  his  wife  for  life,  and  after  cannot  take  a 
to  the  use  of  the  heirs  of  his  body,  and  after  the  Lord  Hussey  remainder  u- 
was  attainted  of  treason,  and  although  Brook  hath  not  expressed  h^^^ni  J^i^or 
^judgment,  vet  it  was  said,  it  was  adjudged,  that  the  right;  female  of  his 
hdn  of  his  body  could  not  as  purchaser  take  the  remainder,  be-  ^^y»  tb<>ngh 
cao8e  he  was  not  heir  of  his  body  to  take  it  by  purchase,  by  h.  ?^the  hind 
'cxon  of  the  attainder  of  his  father.    And  yet  before  the  stat.  entailed  wonid 
of  (rf)  26  Hen.  8.  if  tenant  in  tail  had  committed  high  treason  ^^«  descend- 

(t)lViB.  Abr.  Heir,  0. 4.  pL  2.  Contra  Prec.  in  Chan.  44S.  461.  Gilb.  Rep.  116. 131.  1  Stra.  35. 
\}^  Ki^ym.  185.  See  infra,  p.  «54.  n.  (l  4).  and  the  books  there  cited.]  (a)  11  H.  7.  25  b. 
97'  179.  pi.  45. 133.  pi.  5.  Co.  Lit.  10  a.  23  a.  Ante  101  a.  B.  N.  C.  302.  Br.  Descent  59. 
or- Mom.  6.  26  H.  8.4  b.  Br.  Coatom  1.  Hob.  31.  Noy^ioe.  DaT.  31  a.  36  b.  Jenk.Cent 
^  Ante  101  a.  [Watk.  Desc.  224.  Vin.  Abr.  Gavelkind,  B.pl.  6.  Bac.  Abr.  Remainder 
^  (^)  2  Roll.  416.  Co.  Lit  24  b.  25. 164.  Hob.  31.  Mod.  Rep.  161 .  [Vin.  Abr.  Heir,  G  4. 
'^  4  {c)  Br.  N.  C.  303.  Hob.  31.  B.  Nosme,  1.  40.  [Vin.  Abr.  Heir,  G  4.  pi.  2].  (d)  26 
f-S.  dp.  13.  Co.  Lit.  372  b.  9  Co.  140  a.  3  Inst  19.  3  Co.  10  a.  b.  7  Co.  33  a.  34  a.  b.  4 
;*>t  4S.  Palm.  439.  12  Co.  6.  Hetl.  151.  157.  1  Leon.  21.  Godb.  300,  303.  307,  308,  309. 
2^-  'W.  315. 321, 322, 323, 324.  Co.  Lit  392  b.  Plowd.  552  b.  Hob.  334.  339,  340,  341.  343, 
^U*  5«6,  347,  348.  Dyer,  332.  pi.  27.343.  pi.  56.  Co.  Ent  442  a.  1  Rol.  Rep.  162.  Cr.  Car. 
^*  2 Roll.  Rep.  314,  315.  318,  319,  320,  32 J.  323.  324, 325.  340.  374.  416. 418. 420.  501.  503. 
S'^iSOe.  1  Jones,  70, 71. 75, 76,  77.  80.  1  Co.  42  a.  Contra  Ch.  Prec.  442.  461,  2,  3.  Glib. 
*y-U6. 131.  1  Stra.  35.  2  Vem.  735.  1  Ld.  Raym.  185.  Vin.  Abr.  Heir,  G  3.  pi.  10. 14,  Re- 
"'^^  F.  pL  5.  Bac.  Abr.  Remainder,  C.  V.  739,  and  see  the  books  cited  infra  n.  (c  4)]. 

.J'  4)  See  1  Inst  24  b.  (3).  i.  532.  (33).  164  a.  94.    1  Inst  10  a.  (3).    110  b.  (4).  L  393.  (5). 

W  1.  683.  (14). ;  but  this  doctrine  has  been  502.  (26).    (Ed.) 

^^^^valedbymodemdecisions,  seeinfran.(L4)        ,    ,v  «        s.       ^.«      ^     -x     ^  ..    i.    . 
*•*  Ibe  cases  there  cited.    (Ed.)  ("4^  ^^  *"*«  P'  *^*  "•  (^  3)  and  the  books 

J«*)  That  the  custom  of  gavelkind  extends  *>>««"«  «*»^<*-  (^0 
^<>tste8-tei]y  see  Dyer,  179  b.  Robins.  Gavel.       (i  4)  See  n.  (i.  4)  infra. 
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tbc  kmd  had  descended  (k  4).   And  in  Brooke's  Reports  afore- 
said itappears,  that  Hare,  the  Master  of  the  Rolk,  took  the  dif- 
ference beifreen  a  gift  in  possenion  to  a  man  and  to  bis  heirs 
female  of  his  bocfy,  and  a  lease  for  his  li^  the  remainder  to  the 
right  heirs  female  of  his  body ;  for  in  case  of  a  remainder  (as  he 
said)  she  oogfat  to  be  heir  indeed,  or  else  she  can  never  claim  it 
hj  purchase.     So  it  appears  by  these  authorities,  that  in  case 
of  porchase  the  heir  male  of  the  body  ought  to  be  heir  in- 
deed (l  4).    And  forasmuch  as  in/mr  case,  the  uncle  was  not 
heir  male^  for  a  man  cannot  hare  two  heirs  to  claim  by  pur- 
AfltD^eeifct  chase,  therefi:ve  as  purchaser  die  ande  cannot  claim  it.     l^t  it 
j^Mtmiimm    ^^^^  ^'^^^  sMy  that  die  statute de  doms  comdUbmalUms  aids  and 
thiipoiBL        helps  the  heir  male  of  the  body  to  take,  for  that  the  will  of  the 

doncMT  appears,  that  the  heir  male  of  his  body  should  have  the 

land ;  and  the  statute  saith,  qmod  vehmtas  donatoris  secundum 

Jbrwutm  in  ckaria  danism  manijesie exprtssa^  de  aetero  observetur. 

In  answering  which,,  one  of  the  defendant's  counsel  declared 

L  *  105  b.  ]  *  the  reason  of  the  other  cases  and  authorities  which  bad  been 

cited,  and  of  the  difference  which  was  taken  before ;  and  there- 
fore he  said  that  the  statute  de  domis  eanditianalibus  did  not  help 
this  case.  Mr.  (a)  Littleton  in  his  chapter  of  Estate-tail  saitb, 
that  erery  gift  in  tail  within  the  statute  de  donis  conditiondlibusy 
before  the  making  of  that  statute,  was  a  fee-simple  at  the  com- 
mon law  (m  4) ;  and  therefore  he  put  the  case  before  the  statute 
de  dams  condiHcnalibnSj  and  examined  if  the  same  bad  been  a 
fee-simple  conditional  befoi^  the  said  statute,  for  otherwise  it 
(') ^  LiLis  ^^'^"^^  ^  ^^  estate  in  fee-tail  by  the  statute.  For  he  said  that 
tk.  19  a.'  ^  statute  de  donis  candUitmalwus  was  a  nurse,  and  no  mother 

of  estates  of  inheritances  tail,  and  that  it  preserved  the  estates 
of  inheritances  in  fee-tail,  but  did  not  beget  or  procreate  any 
Gilt  to  a  man  estates  tail,  which  were  not  fee-simple  conditional  before.  And 
«*  •«""M'^  therefore  he  took  the  law  to  be  de^r,  that  if  a  man  gives  land  to 
i«f^iio estate-  *™*"'  {b)  S^ semini siiOy ovio A intJik S^liberis  suis de corpore^OT pro-^ 
talL    (6)Co.  Lit9b.20a«    Bridg.  ia5.    6  Co.  16, 17.  a.  b.    [Com.  Dig.  Estates,  B.  9]. 

(k4)  So  at  this  day,  npon  a  fpft  to  a  man  and  heir-general,  as  well  as  heir  male,"  was  former- 
the  heirs  male  or  female  of  his  body,  if  he  be  ly  applied  to  limitations  in  wills  as  well  «s  in 
attainted  of  felony,  such  heirs  shaU  take  by  de-  deeds,  see  the  cases  collected  in  i  Inst.  i4  b. 
scent  fer  fotmam  d<mi,  npon  construction  of  the  (3).  1 .  53S.  (33) ;  but  lids  doctrine  has  beoi  al- 
statnte  De  dtmiSf  W.  S.  Bac.  Abr.  Remainder  tered  by  modem  decisions.  In  H^UU  ▼.  Pmbmir, 
c.  V.  739.  And  if  a  remainder  be  eiven  by  act  5  Burr.  t616.  the  question  arose  on  both  a  will 
of  parliament  to  the  right  heirs  of  J.  S.:  who  is  and  a  deed,  whether  il.  took  by  purchase  no- 
attainted  of  felony,  this  remainder  is  good,  be-  der  the  description  of  heir  male  of  the  body  of 
cause  the  act  takes  off  the  disability  and  re-  JB.,  not  being  heir-general  ?  J3.  being  in  the 
stores  the  capacity  as  to  such  remainder,  TTJ^ft-  deed  the  grantor,  the  court  certified  that  A* 
ley  V.  Thamat,  1  Lev.  75.  8U  Tr.  53.  1  Keb.  took  an  estate-tail  by  descent,  but  they  added 
349. 615. 745.    (Ed.)  In  the  certificate,  that  if  a  third  person  had  bees 

(l4)  Upon  the  same  principle  it  is  held,  that  the  grantor,  they  should  have  thought  that  A.  _ 

JL  devise  to  the  right  heirs  of  J.  S.,  who  is  liv-  would  have  taken  by  pnrchase  as  heir  male  o€ 

ing  at  the  death  of  the  testator,  is  void,  for  non  the  body  of  B.;  and  they  also  certified,  tb^t:=: 

eai  lueret  fneentU.    But  a  devise  to  the  heir  spe-  he  did  so  take  under  the  will.    And  the  sam^ 

cial  of  a  living  person  has  been  adjudged  good ;  point  was  resolved  on  a  marriage  settlennent  a.'^ 

where  the  word  <*heir^  has  been  oualifi^  by  EconM  d.  Burtemkmo  v.  fVetUm^  in  ^e  Excts^^^z 

the  words  **  now  living,**  or  some  other  circum-  quer,  M.  1774.   and  H.  1775.  in  which  t^^^ 

stances  have  appeared  to  manifest  the  testator's  court  held,  that  a  limitation  to  the  heirs  fen 

InteatiWi;  see  Bttrehett  v.  Durdant.  S  Vent.  311.  of  the  body  of  the  settler,  was  good,  though 

r.  Bemtmont,  1  P.  Wms.  2S9.    3  Bro.  person  answering  the  descripoon  vras  not 

fhodrightv.  White,  %  Bl.  Kep.  1010.  heir-general.   See   1  Inst.  164  a.  (S).   L  ^ 

^M^cr,  3  East,  533.    The  rule  laid  (14).  Feam.  Cont.  Rem.  6th  edit  Appei^ 

text  ^  that  under  the  description  Ko.  1.    (Ed.)  _ 

,  the  person  who  takes^  most  be       (m4)  But  this  poslttooi  ttiat  aH  estates  of^  a 


10Sa.b. — 104  a.  shsl]L1Y*8  case.  *  255 

y 

lilms  stiis,  or  exitibus  suis,  or  pueris  suis  de  corpore^  in  these  cases 
the  donee  hath  no  estate  in  fee-tail|  but  only  an  estefte  for  term 
•of  life  (N  4) ;  for  if  such  gifts  had  been  made  before  the  statute, 
they  had  been  no  fee-simples  conditional ;  and  therefore  by  Mr. 
Littleton's  rule,  no  estate-tail  by  the  statute  de  donis  canditiana" 
liius.    For  the  statute  creates  no  new  inheritances,  which  were 
no  inheritances  at  the  commcm  law,  but  only  nurses  and  pre-, 
serves  those  which  were  estates  of  inheritance  at  the  common  law. 
And  therefore  the  law  was  taken  in  the  case  of  Martin  Hastings  MarHn  HoMi- 
of  Norfolk,  fcNT  the  manor  of  Elsiime,  and  where  an  estate  was  ^»cMi€,cit. 
made  to  one  of  his  ancestors,  an^to  the  (c)  issue  male  of  his 
body,  that  in  that  case  he  had  but  an  estate  for  life.    And  so  it 
was  held  by  Sir  Roger  Manwood,  then  one  of  the  justices  of  the 
Common  Pleas,  clearly  in  argument  o{{d)  Clatch's  case,  anno  16  ciatch*$  eaae^ 
£liz»  and  therefore  he  examined  the  case  here  before  the  said  ^^^* 
statute;  and  he  took  it  without  question,  that  if  a  lease  had 
been  made  for  life,  the  remainder  to  the  heirs  male  of  the  body 
of  J.  S.  that  in  that  case,  if  J,  S.  had  issue  two  sons,  and  the 
eldest  son  having  issue  a  daughter  died  in  the  life  of  J.  S. 
and  then  J.  S.   had  died;    that  in  that  case  the   younger 
son  of  J.  S.  after  his  death  cannot  take  this  fee-simple  con- 
ditional by  the   common  law,  for  he  was  not  heir  male  of 
the  body  to  take  this   fee-simple  by  {e)  purchase ;  for  first 
he  ought  to    be  heir,    and    secondly  he  ought  to   be  heir 
male  (o  4).    And  in  that  case  ifJ.S*  had  been  attainted  of 
treason  or  felony  (p  4),  the  heir  male  of  his  body  could  never 
We  taken  the  remainder,  for  he  was  not  heir,  which  mieht  be 
the  reason  of  the  Lord  Hussey's  case  before  cited.     An,d  it  is 
hoWen  in  18  Edw.  8.  *  titvlo  Variance  77.  that  where  a  man  C  *  104  a.  ] 
iQtkes  a  gift  to  the  husband  and  wife,  and  to  the  heirs  of  the  Ou  a  gift  to 
body  of  the  husband,  and  if  the  husband  and  wife  die  without  Jjjjf^^^ 
viae  of  their  two  bodies,  that  then  it  shall  remain  over;  in  that  heirs  of  the 
Ctte  although  the  will  of  the  donor  appears,  that  the  wife  shall  body  of  the 
be  also  donee  in  special  tail,  yet  forasmuch  as  by  the  order  of  Jiifc  hllJ'TO  «- 
^  common  law  she  could  not  have  an  estate  of  ree-simple  con^  ute-taU. 
ditional,  for  that  cause  she  couM  not  have  an  estate-tail  by  the 
•tatute  (q  4).     But  in  the  said  case  where  lands  are  given  to  a  ^y„,  ^^* 

neon.  S5.  Mo.  371.  Cr.  Eliz.  40.  Sav.  75.  U)  Dyer,  330.  pi.  «0.  Hard.  149.  Vaiigh.  f  67. 
^^*  1  Keb.  30.  531.  1  Balstr.  180.  273.  Palm.  131.  f  Roll.  196.  218.  3  Bulstr.  195.  Cr.  • 
;{f<^-656.  f  Keb.  193. 196.  262.  2  Leon.  42.  3  Leon.  117.  167.  1  Siderf.  148.  1  Roll.  825. 
^'  S62.  2  Bulfttr.  102.  (f )  Palm.  5.  Dyer,  374.  pi.  15.  B.  N.  C.  303.  [Com.  Dig.  Estates, 
*|^  Contra  2  Vem.  735.  Vin.  Abr.  Devise,  U  b.  pi.  1.  Remainder  F.  pi.  5,  and  see  the  bobka 
*"*<>iBn.(L  l)snpra]. 


J^^ce  were,  before  the  stat.  De^onit^  ei-  cauy  6  Co.  16.   and  the  notes  ib.  1  Inst  L  547, 

j^  In  fee  absolute,  or  conditional,  has  been  8.  (n).    (Ed.) 

S*tex^'i»''*'?^t;i:>^®/'  Y*^*^;.^"^*'•  '^''"-  (o  4)  Bnt  see  ant<%  n.  (l  4) 

'7'».(79).  tinst.  1.508.  (Al).   (Ed.)  \     [  ^                    ^ 

oiV)  J'OT  want  of  a  limitation  to  the  heirs  of  (p4)  By  stat.  54.  Geo.  3.  c.  145.  cornip. 

^^ody,  the  word  heirs  being  equally  neces-  tion  of  blood  is  now  abolished  in  all  cases  of  ie- 

^  to  create  an  estate  in  taU,  as  an  estate  in  lony>  except  high-treason,  petit-treason,  and 

?^ple;  except  in  gifts  in  firankmarriage,  miirder.    (Ed.) 

J^cics  of  donation  which  is  now  obsolete,  1  (q  4)  For  the  word  ^  heirs**  is  wtmen  operolt- 

J^y  a.  i.  519.  Bnt  the  word  '*  heirs'*  is  not  vtim,  and  to  which  of  the  donees  it  is  Imiited, 

rJH^tial  m  the  case  of  wills,  for  any  words  de-  it  creates  the  estate-tail ;  bnt  if  It  incline  no 

Tr^f  «n  intention  to  give  an  estate-tailf  will  more  to  the  one  than  to  the  other,  as  where  an 

^**«cient  for  that  purpose.  See  pott|  fftlcPt  estate  ia  limited  ^  to  bnsbaad  and  wife,  and  the 


tS«  mmaMja\  cue  Part  I. 

vos  jBk£ate-%«iEvmnk>r«flraWidhr;  bere  ii  an  estate  oTiohe' 

jJI^**^    nftM.v  «<n«n£  at  t^  .Anwft,  wUefa  estate  of  iaheritance  the 

soMOi'  M  liemA  jamuitumiUmat  dmnCi  to  tbe  heir  fonale  by 

Aai  m. «» wluB  hMfr  ^wb  ttmeatA,  that  forasmuch  aa  the 
^'^9^^'  Trii"-n"ii  I  -■  -^—  '  ^:iiH&«rAcbadTaf£dward  £3iel- 
kL^u"  ^«  «^  •; Ife  htnan^  W  d«  W^  rf  tk  han  male  Ut- 
B««.^MaL     ftjKW.ilwi^  AM!lt«W^»MferfAfhadyrfEdwariShet. 

M  <t  wwM  be  void;*  4>:  -li  ftifiaiflBMi  omnri  mammi,  that  it 
**'^*;^^  jaaiafcia  hm,  n^em  Jke'^y"  tmxmmW aaiv ^ktrtmireymnee 
^Sa^ ftw^  '■*» '  ^ ocaar  of  finAiitl^  aad  b  ikr  mow  ^b  er  eonrcyance 
NMlMi*  ^  cable  » Gaiaed  calvr  HadMdr or  ioMi^Bfeahr ID Ui  bora 
«*aiiMMM  ■•fce"'i«^:  •*•*  a!wwj»  w  swfc  csae^  «die  a*  Wm^  are 
mm^Wk-  wDcdi  of  EwtaCiaB  of  ibe  nfry  and  bm  audi  of  par- 
■Md^  chHc;s4>.  Aad  tbaa  annn  »  (^  40  Edv.  S.U9a.b.in 
.  ^,'-r  ■kePkoratofBemfei'ccaii^  m  38  Elii.  U.  SI  ii.  Aft  Edv.  3. 
ta^kacja-  S6b~97Tdm,  S.  bL  B7  a- and  in  divns odber bcvk.  Saius- 
*»■£««  wbaaiDibicaaeEdnjdSbeUeTtocfcaaestaMalFfiariMad, 
^Z^m^  '"^  '^"^  "*  *■**"  **  limited  to  bis  {idn  male  of  &  badj,  tbe 
■a*<rita^  bein  aule  of  bu  body  mitt  of  ni'«.ei>ii3  tike  br  Ahb^  aid 
^^^  *^*'  eaaiKiC  be  punbaaen ;  oiberwiae  is  it  wbse  an  ettoe  far  jean 
'^b'Tpir  **  Kmited  to  tbe  anccUor,  tbe  nmiahwWT  to  »'»«^fT  far  El^  tbe 
II  ■iiiiali  I  to  tbe  r^;fat  bein  of  tbe  Iniif  far  nan:  iboe  his 
beirs  are  pnrcbascrs  (t  4}.  Or  if  tbe  icxaaiiMlef  be  fiwtrd  to 
tbe  (f)  bar  in  tbe  singular  oomber  i^iai  a  lc«se  &r  B^  lb*9R  the 
beir  takes  an  estate  for  term  of  lUe  bf  pnrdtaw  {c  Vi,  Aad  {\} 
if  it  should  be  admitted,  that  in  reeard  of  tbe  said  adbn^aeet 
votds,  tbe  rigfat  heirs  male  should  have  bv  jiairbaiii  to  litem 
■od  tbe  beirs  male  </  ibdr  bodies,  then  a  vioknoe  maid  be 
oOend  as  well  to  tbe  words  as  to  tbe  meanii^  of  tbe  P^Qf*  ^ 
if  the  bnr  male  of  the  bod;  of  Edward  Sbdler  dHuld  takeaa 
pnrchaser,  tbeo  all  tbe  other  issue  male  of  the  bodr  of  Edward 
(»)  1  B«L  or.  S  iM.  417, 41S.  Ma.  TtO.  Cra.  D.  3j3.  Ca.Lit.l7b.KbLSSk  I  T«^ 
X4%»3eit.  Kaja.»«.31T.  S  Keh.  It*.  S«0.  Pain.  :»4.  La.  Kn^  Sbi.  «•&  [lAai.Tb 
1  Eq.  Abr.  990.  1  Ld.  Jtajv.  H.  1  T.  R.  &30.  f  T.  R.  4U.  T  T.  R.  5U.  a  T.  R.  T.  518, 
519.  IEa*t,zr{.  11  Ea*l,  954.563,4.  4  Mule  udS.  363.  365.  «Atk.3(lS.  fP.Wa*.3U. 
12  VclM.».  iTr.  Rq.407  d.  U.TO.ri,  andnMB  ib.78.  Gait.l'f«>,«l.  3d<«l.  3e  a.  39l  jaS 
M.  llMLeib,  iLl4t.(S).  li9(E).  l&V(t>.  iLl4«(P).  Via.  Abr.  l>csca«,LpL19.  SBL 
CMu  1T<.  (9).  S4f .  1  WmnMc*.  <04,  5.  Fearn.  Ciart.  Km.  4th  nlil.  S*.  96.  lOL  Watk.  Dnc 
SJ3.  4Cra.Dl(.370.  *l.346.34B.563.386.3aS.3%.39T.S.401,t.3,4.5.44V.415.  1  Pnrt. 
Eat  fdedit.S63,  &c.  Via.  Abr.  l>rKnt,  I.  pl.7,8.  Rcwaiadcr,  G.  pl.5.  H.  fL  S.  Bar.Abr. 
KcaaatDdcr,  B  *.  v.  731.  and  icc  Oe  atet  collccud  in  tba  bmc  allhe  ewl  of  Ihn  oac],  (a)  P«M, 
105ft.  (ijll  H.4.74b.  Br.E*Ute.6.  Br.  De*cent,6.  Br.  Relirf.C.  (l  last.  3t9b.  £.390, 
awl  a.  (k  1>  ib.  and  Mt!  the  booki  cited  ia  tbe  Dote  at  tbe  end  of  ibe  catc  (r)  Aatc  66  b.  Ram. 
333.  3  Kcb.  18.  99. 176.  God  b.  155.  S  Sitlerf.  51.  S  RoL  Rep.  e56.  Plow.  19  b.  PUm.  «M. 
IUa.76.  HtjLtM.  IRol.  83!.  <  R»1.  •53.  417.  i  Bnbtr.  MS,  l«.  Mo.  583.  Cr.  EHk.  313. 
Owco,  146.  Co.Lit.8.  Cr.  Jac.  145.  [Vin.  Abr.  Uctcept,  I.  pi.  30,  and  *ee  the  botds  died  bi 
■.<U4)iBfta.    (t)[*C"-I>'g-*0]- 

heir*  m  tbe  body  of  (be  wife,  bj  the  hatband  to  <t4)  That  the  role  does  not  apylj  when  Ae 

be  bccotlcD  ■"  both  take  ao  etutc-taiL    1  lut.  anccttor  lakes  only  a  chattel  inicrett,  aaoAcr 

S6>.L54<,3.aiKln.<L).(4<}.  ib.  Den  t.  Gil-  penoD  beiiiE  the  pruitor,  1  IdM.  3)9.  b.  iu  390. 

M.  i  V.  H.  IJl.  (•»—§*  1.  Tuy'tr,  Kty.  395.  and  n.    (k  l).    145.  (r).    Gilb.  t'w*  *3.  «d. 

[/.  Jtv'.ium  V.  H'Wrry,  tltl.  Rep.  edit.  38.  Sir  C.  TliMaf *  cav,  dt.    l  P.  Wau. 

-     144.    (Ed.)  359.  1.Feani.4tbedit.65.4ftt.  Oilb.'I'«a.96, 

p.f33.u.(D  l).tu)d  infran.  97.    Walk.  Detc. 839.   1  Prcit.  Eat.  td. cdiL 

309.    (Ed.) 

ri^in  and  application  ot  thu  <u  4)  But  in  deviiei  the  rale  in  i)ite»tion  u 

^uingeneral,  lee  thenote  at  applied,  altboogh  the  liniitalian  be  la  tke  heir 

:.    (u).}  in  the  liagnlar  munber;  thai,  in  Uta  ait  nf  • 
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f 

Shelley  would  be  excluded  to  take  any  thing  by  the  limitation ; 
and  it  would  be  against  the  express  *  limitation  of  tlie  party.  [  *  104-  b.] 
For  the  limitation  is  to  the  use  of  the  heirs  male  of  the  body  of 
]Exlward  Shelley,  and  of  the  heirs  male  of  their  bodies  begotten, 
and  for  default  of  such  issue,  to  divers  other  persons  in  remain- 
der; so  if  Richard  Shelley  being  the  heir  male  of  the  body  of 
Edward  Shelley  at  the  time  of  bis  death  should  take  by  pur- 
chase, then  the  heirs  male  of  the  body  of  Richard  Shelley  only  .^^    ^^j.  ^^^ 
would  be  inheritable,    and  no  other  of  the  sons  of  Edward  (jiib.  Uses  3d 
Shelley,  nor  their  heirs  male,  and  consequently,  if  Richard  Shel-  <*dit.  son.  i 
ley  should  die  without  issue  male,  the  land  would  remain  oyer  ^"^^*  '^|^  *'  ^ 
to  strangers,  and  all  the  other  sons  of  Edward  Shelley  which  he  Watk.Dejc. 
then  bad  and  might  afterwards  have,  and  their  issues,  would  be  ^^'^l* 
utterly  disinherited  (w  4?) ;  because  the  words  were  in  the  plural 
number,  **  heirs  male  of  the  body  of  Edward  Shelley,"  the  former 
construction  will  be  against  the  very  letter  of  the  indentures,  for 
by  that  means  the  plural  number  will  be  reduced  to  the  singular 
number,  that  is  to  say,  to  one  heir  male  of  the  body  of  Edward  Tlie  additional 
Shelley  only :  and  forasmuch  as  the  first  words,  viz.  (heirs  male  ^^^\^ynMc  in-** 
of  the  body  of  Iklward  Shelley  include  the  subsequent  words,  viz.  eluded  in  the 
the  heirs  male  of  their  bodies)  for  every  heir  male  begotten  of  the  K»(ttothe 


heirs,  and 


are 


body  of  the  heir  male  of  Edward  Shelley  is,   in  construction  of  therefore  „ 

law,  an  heir  male  of  the  body  of  Edward  Shelley  himself;  for  merely  decia. 

this  reason  the  subsequent  words  are  words  declaratory,  and  do  "toryj^d  do 

Bot  restrain  the  former  words  (x  4).     As  in  the  case  of  (a)  Lit-  the  former, 

tleton,  if  a  man  makes  a  feoffment  in  fee,  ita  quod  the  feoffee  [8  T.  R.  5i8. 

shall  do  such  an  act,  in  that  case  Littleton  said  it  is  commonly  l^^T^i^fr 

Ved  in  such  cases  to  have  also  these  words,  "  and  if  the  net  be  Dig.  373.  and 

fiotdone,  it  shall  be  lawful  for  the  feoffor  to  re-enter,"  which  he  «?c  the  books 

«aid  was  more  than  was  necessary,  for  the  first  words  are  suffi-  /!JJ4\\nfra 

fieotinlaw,  and  include  them,  yet  he  said  they  were  well  put  Post,p.  ^*62. 

in,  to  declare  and  express  the  law  to  lay-people.  ?/l?^o 

^  "^   *      *  (a)  Lit.  Sect. 

331.  Co.  Lit.  204  b. 

^viie  to  the  testator's  first  son  William  for  life,  end  of  the  estate-tail,  and  none  of  the  younj^er 

"^ioder  to  the  heirs  male  of  hU  body,  re-  sons  would  have  succeeded  to  it ;  bat  this  had 

"^isder  to  his  second  son  Thomas  for  life,  and  been  held   otherwise  since  that  time,  and   a 

!|pv  his  de4ith,  to  the  first  heir  male  of  his  body;  judt;ment  in  point  in  Carter's  Reports,  (as  he 

**  ^^as  beldy   tliat  the   words    **  heirs   male"  remembered,)  that  the  estate-tail  shonld  f^o  to 

£^  to  be  understood  collectively,   and  Uiat  all  the  sous  successively,  notwithstanding  its 

^*^s  took  an  estate- tail ;    for  there  were  no  vesting   in  the  eldest  son  by  purchase.  "The 

'HP^dded  words  of  limitation  so  as  to  bring  it  reason  of  the  rule  still  subsists  in  full  force; 

^l^^tbe  reason  of  Archer^s  case,  (I  Co.  66  b.  though  in  the  case  of  a  limitation  to  the. heirs  of 

r*^  P- 163.),  and  the  words  "  first,"  '*  next,"  the  body,  where  the  ancestor  takes  no  preced- 

r'  **  ddest,"  should  be  understood  first  in  order  ing  estate  of  freehold,  the  estate  vests  wholly 

!r><iccession   from  time  to  time,  Dubber  v.  in  the  first  taker,  with  a  descendible  or  trans- 

l]]'*f ,  Ambl.  453.  Cases  Temp.  Hardw.  160.  missible  quality,  so  as  to  admit  all  successive 

lSy»o  BurUy*8  aue/l  Vent  950.  Wiikhu  v.  heirs  of  the  body  of  the  ancestor,  just  as  if  the 

Z^^*  1  Boll.  Abr.  836.  Bnlst.  S19.  8  Vera,  estate  had  vested  in  him,  and  this  is  called  a 

^  itiUir  T.  Seagrovey  Rob.  Oav.  96.  Infra,  ^turi  in  tail,  MandnHWs  case,  1  Inst.  26  b.  i. 

I?^^>it  cases  the  word  **  heir"  m  the  singular  544,  &  n.  (m)  ib.  WUlsand  al,  v.  Palmer,  5  Burr, 

f^^^  shall  be  construed  nom^ii  co/l^eivicm  in  2615.  2  Bl.  Rep.  687.  Harris  v.  Barnes,  1  Bl. 

z^^  or  will,  tee  the  books  cited  ante  p.  164.  Rrp.  643.  Southeot  v.  Slowellf  2  Mod.  S07.  Sli. 

■*  (>f).  4  Ves.  794.    (Ed.)  8T.  R.  518,  519.  Wilm.  279. 1  Fearn.  4th  edit. 

^  4)  Id  Trevor  tmd  Trevor,  1  £q.  Ca.  Abr.  93. 256.  Butler's  Fearn.  no.  Watk.  Desc.  2d  edit. 

r^  Lord  Chancellor  Parker  said,  *<  that  the  232.  Gilb.  Uses,  3d  edit.  36  n.  1  Prest.  Est. 

\T^  of  the  rule  was,  for  that  if  it  had  vested  2d  edit.  282, 3, 4.    (Eo.) 

!Li    ^^*t  ton  by  purchase,  and  that  heirs  (x  4)  See  ace.  in  the  case  of  a  devise,  Good- 

2|H^oftlM  body  shonld  have  only  been  a  de-  lighi  v.  PuUifn,  2  Ld.  Kaym.  1437.  2  Stra.729. 

^Vf^  of  a  penpDy  tiien,  if  he  had  died  with-  Legate  v.  SeweH,  1  P.  Wms.  827.    2  Ves.  657. 

^  ■■■•e,  tktn  had  been,  as  wu  then  held,  ao  JUorrie  v.  TTard,  cited  8  T.  R.  518;  but  thera 
>0L.  I.                                                           t 
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And  lastly  in  this  case,  if  Richard  Shelley  should  not  be  in 
course  and  nature  of  a  descent,  then  he  could  not  take  at  all  ; 
for  when  an  estate  is  made  to  a  man,  and  after  in  the  same  deed, 
(to  limit  the  quality  of  the  estate)  a  further  limitation  is  made  to 
his  heirs,  or  to  the  heirs  of  his  body ;  in  all  these  cases  his  heirs, 
.or  the  heirs  of  his  body,  shall  never  take  as  purchasers,  but  in 
this  case  these  words,  **  heirs  male  of  the  body  of  Edward  Shel- 
ley,'' were  words  of  limitation ;  and  therefore  the  heir  male  of 
On  a  grant  of    the  body  cannot  take  as  a  purchaser.     And  in  proof  of  the  first 
a  reversion  in    proposition,  it  was  said,  that  this  is  the  reason  of  the  book  in  (b) 
m^it»"c(J?ld      *0  Ass.  pi.  19.  and  of  Mr.  Littleton's  case,  foL  128.  that  if  a 
not  be  made      man  grants  a  reversion,  or  a  seignory,  by  deed  to  J.  S.  and 
5^  h^t^th        ^^^  heirs,  if  the  grantee  dies  before  (c)  attornment  (y  4),  the 
grante^etohis    attornment  to  the  heir  is  void,  for  if  the  attornment  should  be 
heir,  for  then     good,  then  the  *heir  would  be  in  as  a  purchaser,  where  by  the 
he  would  be      grant  and  meaning  of  the  parties,  these  words,  "his  (a)  heirs,** 
chaser.'where   "^cre  words  of  limitation  to  limit  the  estate  of  the  grantee  hinn 
helrs'Was  a       self;  and  so  it  was  held  in  NichoFs  case  in  (b)  Flow.  Com.  foL 

r  •105  1  ^^^  ^^^  without  heir  of  his  body,  that  then  the  lessee  shall  have 
Soofacon^i-  ^^^  "^"^  ^  ^^^  '^^  ^  ^^^  heirs(z  4);  in  that' case,  if  lessee  ibr 
tton  in  a  lease  life  dies,  and  then  the  lessor  dies  without  heir  of  his  body,  the 
for  life  to  have  heir  of  the  lessee  shall  not  have  the  land,  as  it  was  hdd  clearly 

fee,  if  the  lea-  _^  ^  J 

ior  die  wiOi-      ^^^^  f*^  SUpta. 

ontiMoe.the  And  SO  the  law  is  clear,  as  it  is  commonly  agreed  in  our 
tesaee  dying      books,  if  two  men  (c)  exchange  lands  in  fee-simple,  or  fee-tailf 

formance  of  the  condition.  (6)  Br.  Attornment^  55.  Br.  Diuelsin  and  Disseisor,  61.  (c)  Co. 
Lit.  509  a.  Post,  155  b.  (a)S  Co.  36  b.  Ante,  95  b.  104 a.  Mo. 84.  (6)  Plow.  461  a.  b.  48f  a. 
[Vin.  Abr.  Grants,  H  a.  S.  pi.  2].  (c)  Co.  Lit.  50  b.  51  b.  45  E.  3.  Exchange,  10.  1  RoU.  814. 
Perk.  Sect.  284.    Ante,  98  b.    JeiriL.  Cent.  t49.    3  Wils.  489.  490,  4ec.  [Shep.  Touch.  297.  299]. 

are  some  cases  in  which  superadded  words  of  who  are  thereby  pnt  ont  of  the  poiseaaian  of 

limitation  may  control  the  words**  the  heirs,"  so  their  respective  estates,  and  pot  to  the  diffi- 

as  to  render  them  words  of  purchase.  See  post,  culty  and  expence  of  recoTenng  the  same  bv 

p.  ^65.  n.  (1 5).    (Eu.)  action  at  law,  it  is  therefore  enacted,  that  all 

(V  4)  Attornment,  signified  the  consent  of  the  snch  attornments  shaU  be  void,  and  the  posaea 

tenant  to  the  grant  of  the  seignory,  or  a  remain-  sion  not  altered ;  but  it  is  thereby  provided, 

der,  or  reversion,  and  was  formerly  essential  that  the  act  shall  not  extend  to  affect  any  ■!> 

to  the  validity  of  snch  grants,  1  last.  309  a.  tomment  made  pursuant  to  any  judgmenl  at 

312  a.  ii.  356,  7.  and  n.  (a),  ib. ;  but  the  ne-  law,  or  decree,  or  order  of  a  court  of  eooityy 

oessity  of  attornment  was  in  some  measure  or  made  with  the  privity  and  consent  or  ttoa 

avoided  by  the  statute  of  uses,  27  Hen.  8.  t*  10.  landlord  or  landlords,  lessor  or  lessors,  or  to  any 

as  by  that  statute  the  possession  is  immediately  mortgagees  on  a  forfeited  mortgage.    Belbre 

executed  to  the  use;  and  also  by  the  statute  of  the  statute  of  Anne,  attornment  was  oeeeaaaiy 

wills,  34  and  35  Hen.  8.  c.  5.  by  which  the  le-  in  the  case  of  a  mortgage,  on  the  prindple  or 

gal  estate  is  immediately  vested  in  the  devisee ;  notice  to  the  tenant.  But  since  that  statute,  the 

and  It  is  now  almost  entirely  taken  away  by  conveyance  is  complete   without  attommeiit, 

the  statutes  4  and  5  Ann.  c  16.  and  11  Geo.  2.  and  me  mortgagee  is  entitled  to  the  rents  on 

e.  19.     The  former  of  which  enacts,  that  all  notice,  JIfosf  v.  Ga/Kaiere,  Doocl.  265.    1  last. 

grants  or  conveyances,  by  fine  or  otherwise,  oi  ii.  37.  (x^.     And  attornment  to  now-  aeldona 

any  manors,  or  rents,  or  of  reversions  or  re-  heard  or  in  practice,  except  In  tike  caae  of  a 

mainders,  shall  be  effectual  without  tiie  attorn-  recovery  in  ejectment,  where  the  tapanta  Are* 

ment  of  anv  of  the  tenanU ;  but  it  is  thereby  quentiy  Uttom  to  the  lessor  of  the  phlntMT,  la 

provided,  that  no  tenant  shall  be  prejudiced  by  order  to  save  the  expenceof  sheriff*i  poumge, 

payment  of  rent  to  any  grantor,  or  conusor,  or  and  officer's  fees,  on  executing  a  writ  of  po^ 

by  breach  of  any  condition  for  non-jMiyment  of  session.    (£d.) 

rent,  before  notice  shall  be  given  to  him  of  such  (x  4)  In  this  case  the  fee  does  not  remore 

grant  by  the  conusee  or  grantee.    And  by  the  ont  of  the  lessor,  until  the  iastakit  that  he  dies 

ittersUtnte,  reciting,  that  the  possession  of  es-  without  issue;  for  the  oonditloii  it  precedent. 

tatejJ^Hgdered  very  precarious  by  the  fro-  and  must  first  l>e  performed  belbro  tM  fee  ahaU 

idolent  practice  of  tenants,  in  at-  be  removed  out  of  him,  F1owd.4e2.  Plowd.  15, 

ingers,  who  claiaa  titles  to  the  es-  26.  Qiuar.   a.  202.      1  laat   217  k   H.  Iflw 

respfctive  UatMords  or  Itssorsi  (Ed.) 


IM  b.-^105  a.  b.  shblley's  case.  259 

if  both  the  parties  die  before  the  exchange  be  executed,  of  each  An  exchange, 
part,  the  exchange  is  void  (a  5);  for  if  the  heirs  should  enter,  [fp^^'dle^^^^^^^ 
they  would  be  in  as  purchasers  by  force  of  the  words,  which  exef:ution,  is 
were  words  of  limitation  of  the  estate,  and  not  of  purchase.  ^°*^' 
And  upon  the  same  reason  is  Brett's  and  Rigden's  case  adjudged 
in  Plow.  Com.  fol.  342.  a  stronger  case  than  this  case  is.     For 
a(rf)  man  devised  lands  to  another  and  to  his  heirs,  and  the  de-  *^  ^®^^** 
visce  died  in  the  life  of  the  devisor,  and  then  the  devisor  died ;  cfe«h  o/tlwf 
and  it  was  adjudged,  that  the  heir  should  not  take  by  the  de-  devisee  in  tiie 
VIM,  for  in  that  case  the  heirs  are  not  named  as  words  of  pur-  1'^*^^*  ®^^*® 
chase^  but  only  to  express  and  limit  the  estate  which  the  devisee 
should  have  (b  5) ;  for  without  the  word  "  heirs,'*  the  devisee  could  W  Plo^-  345 
not  have  the  fee-simple,  and  the  heirs  are  named  only  to  convey  Jj^^  353/^^ 
the  land  in  fee-simple,  and  not  to  make  any  other  to  be  pur-  Swi'nb.  ^9. 
chaser  than  the  first  devisee.     So  in  our  case  the  heirs  male  of  ^^^-  ^«.  ?|i5' 
the  body  of  Eld  ward  Shelley  are  named  only  to  give  Edward  53. 'uodm 
Shelley  an  estate-tail,  and  not  to  make  any  other  purchaser  59.  Carter,  4. 
than  Edward  Shelley  only,  and  without  those  words  he  could  L^**  «* « ^?* 
not  have  had  an  estate-tail ;  and  therefore  the  uncle  in  our  case  Kep.  484? 
cannot  claim  the  land  as  a  mere  purchaser,  but  if  he  takes  it  in  Paini.  556.  [1 
any  sort,  he  shall  take  it  in  nature  and  course  of  a  descent,  and  i^'^^^rT' 
therefore  quacunq.  via  data  the  uncle  cannot  have  the  land ;  and  333. 337. 344 
if  he  take  it  in  nature  and  course  of  a  descent,  (for  as  a  pur-  ;•  i5  East, 
chaser  he  cannot  take)  then  the  elder  son  shall  enter  upon  him,  ^^  "^ saflu^* 
and  so  quacunq.  via  data  the  son  of  the  elder  son  ought  to  have  590!  Shep.' 
die  land.     And  therefore  to  conclude:  first,  no  execution  could  ^^'**^^^' 
be  sued  against  the  issue  in  tail  (c  5),  because  no  execution  was  204].     ^*^' 
sued  in  the  life  of  Eld  ward  Shelley.     Secondly,  admitting  exe- 
CQtioii  might  have  been  sued  against  the  issue  in  tail,  and  that 
execution  was  requisite  to  be  had  in  the  life  of  Edward  Shelley, 
lOttmnch  as  the  lands  were  in  lease  for  years,  that  the  rever- 
sion was  immediately  vested  in  the  recoveror  by  the  judgment : 
^lurdly,  admitting  execution  might  be  sued  against  the  issue  in 
^  and  that  the  recovery  was  not  executed  till  after  the  death 
^Edward  Shelley;  yet  first,  ^forasmuch  as  it  was  impossible  [  *  105  b.  ] 
^  the  act  of  Ood  diat  execution  should  be  sued  in  the  life  of 
-^vard  Shelley ;  secondly,  that  the  indentures  guide  the  use, 
^^  direct  it  to  the  heirs  male  of  the  body  of  Edward  Shelley  by 
^'^^tds  of  limitation ;  thirdly,  that  the  use  and  estate  do  not  com- 
''^^iice  originally  in  the  uncle  as  a  mere  purchaser,  but  first 
^*^"^*^  in  the  uncle  by  force  of  the  indentures  made  by  Eklward 


Ka,  5)  See  MiCe  p.  24S.  end  n.  (s  2)  ib.  and  the  v.  Btrmery  1  Freem.  293.  Hutton  v.  Simpson^ 

'       I  tliere  cited.    (Eo.)  S  Vcm.  722.  Wmm  v.  Wwrn.  3  Bro.  P.  C.  95. 

5)  So  under  a  devise  to  A.  for  life,  re-  Goodright  v.  Wr^ki,  1  P.  Wm.  397.  1  Stra. 

to  trustees,  See.  remainder  to  his  first  25.  10  Mod.  370.  Hodgson  v.  Ambrusei  Doug!, 

reens  la  tail  male,  with  other  remain-  337.  White  ▼.  Warren,  lessee  of  White,  Dongl. 

Ofcr,  and  ao  oltimata  limitation  «  to  the  344  n.   11  East  555  n.   3  Bro.  P.  C.  435 ;  and 

hfdrt  male  of  X  forever;"  these  last  the  same  rule  prevails  in  copyholds,  Bwlyr, 

being  words  of  limitation  and  not  of  pnr«  Gnenslate,  Stra.  445,  and  the  cases  there  cited. 

and  operating  to  give  A.  an  estate-tail,  This  doctrine  was  probably  adopted  frum  the 

rriie  lapeet  by  his  Jeatii  before  the  tes-  rule  of  the  civil  law,  pro  non  scriptis  sicut  its 

)  Hm  ex  im.  Earl  of  Lmisey  v.  Cohfeatf  relieta,  om  vivo  testatore  deetdunt,  2  Domat.  98. 

L  548.    The  doctrine,  that  a  devise  be-  €  Cm.  Dig.  163.    (Ed.) 
wind  by  the  dtatii  ef  the  deviiee  before 

teHHor,  hat  beeo  recooused  in  nmnerouf  (c  5)  Bnt  it  was  ruled  otherwise,  post,  1  Co. 

•ee  iUfer  ▼.  JWfer,  Cio.  Ella.  423.  Stud  106.    Ante  p.  231.  n.  (t).  (Ed.) 
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103  b. — 106  &  b.  8H£LLEY*8   CASE^  ^6*1 

met  again  in  Setjeant's  Inn,  in  Fleet  Street ;  at  which  time  up- 
on conference  amongst  themselves,  all  the  justices  of  England, 
the  lord  chief  baron,  and  the  barons  of  the  Exchequer,  except 
ooe  of  the  puisne  justices  of  the  Court  of  Common  Pleas,  agreed 
that  the  defendant's  entry  upon  the  said  Richard  the  uncle  was 
lawful ;  and  four  or  five  days  after  their  last  meeting,  one  of  the 
defendant's  counsel  came  to  the  bar  in  the  Queen's  Bench,  and 
moved  the  justices  to  know  their  resolutions  in  the  said  case ; 
for  their  resolution  was  not  before  known  to  the  defendant,  nor 
to  his  counsel.     And  Sir  Christopher  Wray,  Knt«  Lord  Chief 
Justice,    answered,  that  they  were  resolved;    and   thereupon 
asked  the  plaintiff''s  counsel  being  then  at  the  bar,  if  they  could 
say  any  more  on  the  plaintiff's  part,  who  answered,  that  they 
had  said  as  much  as  they  could  :  and  likewise  asked  the  defend- 
ant's counsel,  if  they  had  any  new  matter  to  say  for  the  defend- 
ant, who  said.  No.     And  then  the  said  chief  justice  gave  judg-  Judgment, 
ment,  that  the  plaintiff  should  take  nolhincf  by  his  bill :  and  i**; JJ"!!;®??* 
because  the  counsel  of  both  sides,    who  were  present,  were  de-  besaedagainit 
sirous  to  know  upon  which  of  the  said  points  their  resolution  *K«  U«iie  In 
did  depend,  the  said  chief  justice  openly  declared  (d  5),  that  Jfthe'inuU 
as  to  the  first  point,  the  better  and  greater  part  of  all  the  jus-  being  bound 
tices  and  barons  held  that  («)  execution  might  be  sued  against  *>ythcjndg- 
the  issue  in  tail,  because  the  right  of  the  estate-tail  was  bound  Us^entitled^ 
by  the  judgment  against  the  tenant  in  tail,  and  the  judgment  totherecom- 
over  to  have  in  value,  and  that  in  favour  of  common  *reco-  r*"**!lLT?|°^ 
veries,  which  are  the  common  assurances  of  the  land.  »-     i^o  D.  | 

And  as  to  the  {a)  second  point,  they  were  all  agreed,  that  the  2d.  That  the 
reversion  was  not  in  the  recoverors  immediately  by  the  judg-  rewalon  waa 
ment  (e  5) :  but  he  said,  that  all  the  justices  of  England  and  ^verors^im- 
berons  of  the  Exchequer,  except  one  of  the  justices  of  the  Com-  mediately  by 
mon  Pleas,  were  agreed  as  to  the  third  point.  That  the  uncle  the  jodgmenu 
was  in,  in  course  and  nature  of  a  {b)  descent,  although  he  should  s^-  That  the 
not  have  his  age,  nor  be  in  ward,  &c.  (f  3) ;  first,  because  the  fn^^/by  d^ 
original  act,  viz.  the  recovery,  out  of  which  all  the  uses  and  es-  scent,  and  the 
tales  had  their  essence,  was  had  in  the  life  of  Edward  Shelley,  to  entry  of  Uie 
which  the  executicm  afler  had  a  (c)  retrospect  (g  5) :  secondly,  be-  J^ai,      ^^ 
caiue  the  use  and  possession  might  have  vested  in  Edward  Shelley, 
if  execution  had  been  sued  in  his  life :  thirdly,  the  recoverors  by 
their  entry,  nor  the  sheriff  by  doing  of  execution,  could  not 
make  whom  they  pleased  inherit ;  fourthly,  because  the  uncle 

(a) Co.  Lit.  361.  Mo.  I4i.  Ante,  94  a.  b.  Dyer,  .S74.  pi.  15.  376.  pi.  26-  3  Keb.  699. 
10  Co.  38  a.  t  SiJerf.  99.  t  Roll.  S96.  Plow.  55  b.  1  Anders.  70.  1  Jones,  10.  Jenk.  Cent. 
t49.  3  Kd.  4. 7.  [i  Burr.  88.  Com.  Dig.  Execution,  A  2.  Vin.  Abr.  Execution,  I.  pi.  2.  Re- 
covery Common,  £.  pi.  3.  P.  pi.  1.  5Crn.  Dig.  3d  edit  410.  1  Prest.  Conv.  151,  and  see  the 
books  cited  ante  p.  «3l.  n.  (t)].  {•)  Ante,  94  a.  b.  97  a.  Mo.  141.  1  Roll.  t70.  Jenk.  Cent 
149.  Kelw.  108  b.  2  Inst.  3^3.  [2  Mod.  117.  Runn.  Eject.  424.  5  Cm.  410.  Vin.  Abr.  As- 
Hie,  D.  pi.  4.  Recovery  Common,  P.  pi.  1.  Com.  Dig.  Pleader,  3  A.  7,  and  see  ante  p.  231. 
MT).  and  the  books  there  cited.]  (6)  Mo.  140,  141.  Ante,  94  b.  2  Co.  93  a.  3  Co.  62  a.  8  Co. 
^6  a.  Post,  155  b.  156  a.  2  Leon.  21.  1  Jones,  59.  1  Anders.  70.  Jenk.  Cent.  249.  [1  lust. 
24  u.  (3).  i.  535.  (33).  Dougl.  487.  7  T.  K.  344.  Vin.  Abr.  Descent,  I.  pi.  26.  Recovery  Com- 
mon, P.  pi.  1].  (c)  7  Co.  38  a.  [5  Burr,  2787.  Gilb.  Ten.  288.  5  Crn.  Dig.  394.  Com.  Dig. 
I>esceat,  C  2.   Ante,  p.  231.  n.  (t).J 


(»5)  In  i  And.  70,  71,  it  is  said,  that  the  (s5)  But  aee  ante  p.  231.  d.(t}.     Infnu 

is?  ^''^  "^u^^^^  /H.^"*'  ^*''  opinions :  .    ^x  g^  ^^     ,4,^  „,  (o  2). 

to  Moor*,  in  his  report  of  the  case,  agree!  with  ^    ^  ^  \      r- 

I«rdCofce,  Mo.  140,  l4l.    (Eo.)  (c  5)  Set  ante  p.  231.  n.  (t). 


26ft  shellby's  case.  Part  L 

Ao  after-born  case^  and  Flowd.  in  Plowden's  Comm.  fol.  56.  b.  (b  4)  held  that 

son  shall  enter  if  a  (A)  woman  hath  a  jointure  made  her  by  her  husband  in  tail, 

daagliterun-  and  hath  issue  a  daughter,  being  great  with  child  mth  a  son, 

der  the  stat.  and  before  the  birth  of  the  son  she  discontinues  with  warranty ; 

r6^?  Co  50  b  "^^  ^^^  *^^  ^^  ^^  Hen.  7.  saith,  that  such  person  to  whom  the 

61  b.*  62  a.     '  title  after  the  death  of  such  wife  *  doth  appertain  shall  enter  into 

the  lands,  and  shall  possess  and  enjoy  the  same  according  to 

^  Lit.  386  b.  ^gjjj.  ^jjg  ^  ^jjg  same,  as  if  no  such  discontinuance  had  l^n 

r  ^  102  b.  1  ^^^  i  And  therefore  he  held  clearly,  that  although  the  daughter 

after  such  discontinuance  first  entereth,  yet  the  son  bom  after 
(a)  11 H.  7.  shall  enter  upon  her  by  reason  of  the  words  of  the  stat.  of  (a)  1 1 
c-  20.  Hen.  7.  for  the  words  are,  that  she  ought  to  enjoy  the  same  ac- 

cording to  her  title ;  but  her  title  is  in  tail,  and  therefore  after 
the  birth  of  the  son,  he  being  next  heir  in  tail,  the  title  of  th& 
tail  shall  be  devolved  from  her  to  the  son. 
S7  H.  a.  c.  10.       So  in  our  case  the  stat.  of  97  Hen.  8.  saith,  that  Ceshy  que 

me  shall  have  the  possession  in  the  same  quality,  manner,  form. 
Case  of  a  limi-  and  condition  as  he  had  the  use.  And  therefore  if  a  use  were 
utionofanse  limited  before  the  statute  to  John  S.  and  Jane  at  Gapp^ 
w<nn^°bdrore  ^^^  ^^  ^^^^  heirs,  and  afterwards  they  intermarry,  and  after  the 
the  statute.  Statute  is  made,  by  which  the  possession  is  executed  to  them 
^  ^'J^"^'®"  and  their  heirs  during  the  coverture;  yet  they  shall  not  have  a 
^f^^  '  divided  estate,  but  the  like(&)  moieties  as  they  had  in  the 
Case  of  ces-  use  (c  4).  So  if  Cestuy  que  use  be  of  certain  lands  held  bv  prio- 
*'h'"heid*by  "^  *"^  ®^  oUier  land  by  (c)  posterioritv  (d  4),  and  after  the  sta- 
priori^  andby  tute  is  made,  by  which  execution  is  made  of  the  possession  of  both 
posteriority,     at  the  same  time,  yet  he  shall  have  the  possession  of  both  in  the 

same  quality  as  he  had  the  use,  and  all  that  by  the  express 
The  statute  words  of  the  statute.  And  it  is  to  be  noted,  that  the  stat.  of  27 
executes  trusts  Hen.  8.  doth  not  speak  only  of  uses,  but  also  of  trusts  and  con- 
dencS  M  weD  fidence(E4),  so  that  although  no  use  rose  in  the  time  of  the  life 
as  uses.  of  Edward  Shelley,  yet  there  was  a  trust  and  confidence  ex- 

(6)  Mo.  92.  pressed  in  his  life.  And  therefore  when  the  use  is  once  raised, 
Co.  lit.  187  b.  \i  ought  to  be  vested  according  to  the  trust  and  confidence  which 
Dyer  "is^f  pi.  Edward  Shelley  intended  and  declared  by  the  indentures. 
82.  [2  Prut '  Lastly,  the  defendant's  counsel  argued,  that  the  uncle  could 
M  Co^lilt  "^^  ^^®  ^^  ^^"^  ^  ^  purchaser,  admitting  the  remainder  had 
23  a.  '  '  been  limited  to  the  right  heirs  male  of  the  body  of  Edward  Shel- 
2  Inst  392.  ley,  in  regard  the  elder  son  of  Edward  Shelley  had  issue  Mary 
H^  27^'  his  daughter,  who  is  yet  alive,  as  apoears  by  the  record,  and 
28  H.  8.'  who  is  heir  to  Edward  Shelley.  It  hatn  been  said,  that  although 

Dyer,  ii,  12.  Mary  at  the  time  of  the  death  of  Edward  Shelley,  was  heir  ge- 
neral, yet  the  said  Richard  was  at  that  time  heir  male  of  ue 
body  of  Edward  Shelley.    And  therefore  he  might  as  special 

!■  IIM      ■  tli^ll  ■  ■■  I  m^mmm^^m^ 

(b  4)  See  ace.  Plowd.  113.     On  the  con-  (d  4)  Where  a  man  held  hinds  or  tenements 

stroction  of  the  stat  11  Hen.  7.  c.  20.  confirmed  of  two  lords,  he  was  said  to  hold  of  the  lord  of 

by   stat.  32  Hen.  8.  c.  28.    see  post,  3  Co.  whom  the  tenure  was  most  ancient  by  priority, 

50  b.  and  the  notes  ib.  1  Inst.  iii.  122  (f  1).  1  and  of  the  other  lord  by  posteriority,  2  Inst 

Prest  Cony.  21.  1  Abst  447—449.    (Ed.)  S92.  Staund.  Prerog.  10, 11.    As  to  the  ri|[ht 

to  wardship  in  such  case,  see  1  Reev.  Hist  285. 

(c  4)  See  ante  p  193.  n.  (n  l).  and  the  re-  1  Inst  i.  152.  (1).  293.  and  n.  ^d).  ib.    (Ed.) 

ferences  ib.   1  Inst  187  b.  i.  741.  Dyer,  200  a.  (e  4)  As  to  trusts,  not  strictly  uses,  executed 

2  Prest  Abst  42.    (Eol)  ^y  the  sUtute,  see  1  Sand.  83--66i    (Ed.) 
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heir  male  of  the  body  of  Edward  Shelley  take  the  remaiiidelr, 
although  Mary  is  heir  general ;  and  therefore  it  hath  been  said 
that  if  lands  had  been  given  to  Edward  Shelley^  and  to  the  heirs 
male  of  his  body  lawmlly  begotten,  that  in  that  case,  after  his 
deaths  Richard  Shelley  as  heir  male  per  Jbrmam  dani  shall  in- 
herit, although  the  daughter  of  the  elder  son  was  general  heir 
to  Edward  Shelley.  To  that  they  answered  (f },  and  took  a  differ-  Rale— that  to 
ence  when  the  heir  male  of  the  body  claims  by  descent,  and  ^^  u'^^'*^ 
when  he  claims  by  purchase;  for  in  descents  the  law  is  as  hath  cha^,  ttle'heir 
been  alleged,  but  it  is  otherwise  in  cases  of  purchase  (f4).    This  ought  to  be 
*di£ference  was  proved  by  the  case  in  37  Hen.  8.  Br.  Done  42.  Jj^euS^"^** 
If  a  man  makes  a  gift  in  tail  (g  4)  of  lands  in  {a)  gavelkind  to  a  special, 
man  and  his  heirs  male  of  his  body  lawfully  begotten,  and  hath  (^seof  a  re- 
issue four  sons,  in  this  case  all  the  sons  shall  inherit:  but  if  a  i^din'aavel- 
lease  for  life  be  made  of  lands  in   gavelkind,  the  remainder  kind, 
to  the  right  heirs  of  J.  S.  and  J.  S.  dies,  having   issue  four  [*103a.  ] 
SODS,  in  this  case  the  eldest  son  only  shall  have  the  remain- 
dor,  for  there  can  be  but  one  right  heir  in  the  case  of  pur- 
chaie  (h  4). 

And  so  is  EUeker's  opinion  expresly  in  9  Hen.  6.  foL  24.  a.  Case  of  are- 
If  a  man  makes  a  lease  for  life,  the  remainder  to  the  right  heirs  "winder  Umit- 
female  of  the  body  of  J.  S.   and  J.   S.  hath   issue,  a  son  femiUeof  jfs! 
and  a  daughter,   and  dieth,   in  this  case  the  daughter  shall  who  had  issue' 
not  take  the  remainder,  for  she  is  not  heir  female  to  take  ^*<>°>^n<Ia 
by  (6)  purchase  (i  4).     And  yet  it  is  plain,  that  if  a  gift  in     *"* 
tail  had  been  made  to  J.  S.  himself,  and  to  the  heirs  female 
of  his  body,  and  J.  S.  dieth,  having  issue  a  son  and  daughter, 
the  daughter  should  have  had  the  land  by  descent.     Also  in  37  '^^  heirs  of 
Hen. 8.  Br. Done 61.  it  appears,  that  the  Lord (c)  Hussey  made  l^\rel^^n^^ 
a  feofiment  in  fee  to  the  use  of  Anne  his  wife  for  life,  and  after  cannot  take  a 
to  the  use  of  the  heirs  of  his  body,  and  after  the  Lord  Hussey  remainder  u- 
was  attainted  of  treason,  and  although  Brook  hath  not  expressed  ^^|^  J^^or 
^judgment,  vet  it  was  said,  it  was  adjudged,  that  the  rights  female  of  his 
hein  of  his  body  could  not  as  purchaser  take  the  remainder,  oe-  ^y>  t*>|>ngh 
<^aiue  he  was  not  heir  of  his  body  to  take  it  by  purchase,  by  h.  sl^^the  hind 
''Bison  of  the  attainder  of  his  father.    And  yet  before  the  stat*  entailed  wonid 
^{d)  26  Hen.  8.  if  tenant  in  tail  had  committed  high  treason  ^^  descend- 

(t)[ViB.  Abr.  Heir,  0. 4.  pL  S.  Contra  Prec.  in  Chan.  44S.  461.  Gilb.  Rep.  116. 131.  1  Stra.  55. 
\*^  Hi^ym.  185.  See  infra,  p.  :e54.  n.  (l  4).  and  the  books  there  cited.]  (a)  11  H.  7.  25  b. 
^7*  179.  pi.  45. 135.  pi.  5.  Co.  Lit.  10  a.  25  a.  Ante  101  a.  B.  N.  C.  502.  Br.  Descent  59. 
<*'•  NoiBu  6.  26  H.  8.  4  b.  Br.  Costom  1.  Hob.  51.  Noy,  106.  Da?.  51  a.  56  b.  Jenk.  Cent 
^  AatelOla.  [Watk.  Deac.  224.  Yin.  Abr.  Gavelkind*  B.pl.  6.  Bac.  Abr.  Remainder 
H  (*)  2  Roll.  416.  Co.  Lit  24  b.  25. 164.  Hob.  51.  Mod.  Rep.  161 .  [Vin.  Abr.  Heir,  O  4. 
{{-  4  (e)  Br.  N.  C.  503.  Hob.  51 .  B.  Nosme,  1.  40.  [Vin.  Abr.  Heir,  G  4.  pi.  2].  (d)  26 
H*B.cip.  15.  Co.  Lit  572  b.  9  Co.  140  a.  5  Inst  19.  3  Co.  10  a.  b.  7  Co.  55  a.  34  a.  b.  4 
;**t  41.  Palm.  459.  12  Co.  6.  HetL  151.  157.  1  Leon.  21.  Oodb.  500,  505. 507,  308,  309. 
2^-  515. 515.  ^1, 522. 525, 524.  Co.  Lit  592  b.  Plowd.  552  b.  Hob.  534.  559,  340,  541 .  345, 
^546,547,348.  Dyer,  532.  pi.  27. 345.  pi.  56.  Co.  £nt442a.  1  Rol.  Rep.  162.  Cr.  Car. 
^  SRoU.  Rep.  514, 315.  318,  519,  320,  321.  525.  524, 525.  340.  574.  416. 418. 420.  501.  505. 
2"»508.  1  Jonet,  70, 71.  75, 76,  77.  80.  1  Co.  42  a.  Contra  Ch.  Prec.  442.  461,  2,  3.  Gilb. 
"•P- U6. 151.  1  Stra.  55.  2  Vem.  755.  1  Ld.  Raym.  185.  Vin.  Abr.  Heir,  G  5.  pi.  10. 14.  Re- 
^''^  F.  pL  5.  Bac.  Abr.  Remainder,  C.  V.  739,  and  see  the  books  cited  infra  n.  (c  4)]. 

J»  4)  See  1  Inst  24  b.  (5).  I.  552.  (35>  164  a.  94.    1  Inst  10  a.  (3).    110  b.  (4).  L  393.  (5),. 

^*>  >•  (83.  (14). ;  but  this  doctrine  has  been  502.  (26).    (Ed.) 

*^^ndedbyniodenidecisions,  see  infnin.(L4)        ^      xo        ^  ,      v      .  .    *     . 

■^  ^  cases  there  cited.    (Ed.)  («  ^^  ^^  ^^^^  ?•  ^^9,  n.  (w  5)  and  the  books 

J»*)  That  the  custom  of  gavelkind  extends  **>««•«  c*^^-  (^0 
™  ^^^Hes-taUy  aee  Dyer^  179  b.  Robins.  Gavel.       (i  4)  See  n.  (l  4)  infra. 


26ft  shellsy's  case.  Part  I. 

An  after-born  case^  and  Plowd.  in  Plowden's  Comm.  fol.  56.  b.  (b  4)  held  that 
son  shall  enter  jf  g^  ^jj  woman  hath  a  jointure  made  her  by  her  husband  in  tail, 
daaghter  an-  ^nd  hath  issue  a  daughter,  being  great  with  child  with  a  son, 
der  the  stat.  and  before  the  birth  of  the  son  she  discontinues  with  warranty ; 
rA?  Co  50  b  "^^  ^^^  *^^  of  11  Hen.  7.  saith,  that  such  person  to  whom  the 
61  b.*  6S  a.     *  title  after  the  death  of  such  wife  *  doth  appertain  shall  enter  into 

the  lands,  and  shall  possess  and  enjoy  the  same  according  to 
^5  b^^*  ^^^  ^'  ^^^^  ^^^^  ^  ^^^  same,  as  if  no  such  discontinuance  had  been 
r  ^  102  b.  1  ™^6  9  ^^^  therefore  he  held  clearly,  that  although  the  daughter 

after  such  discontinuance  first  entereth,  yet  the  son  bom  after 
(a)  11 H.  7.  shall  enter  upon  her  by  reason  of  the  words  of  the  stat.  of  (a)  1 1 
c.  20.  Hen.  7*  for  the  words  are,  that  she  ought  to  enjoy  the  same  ac- 

cording to  her  title ;  but  her  title  is  in  tail,  and  therefore  after 
the  birth  of  the  son,  he  being  next  heir  in  tail,  the  title  of  th& 
tail  shall  be  devolved  from  her  to  the  son. 
S7  H.  8.  c.  10.       So  in  our  case  the  stat.  of  97  Hen.  8.  saith,  tliat  Cesttof  que 

me  shall  have  the  possession  in  the  same  quality,  manner,  form. 
Case  of  a  limi-  and  condition  as  he  had  the  use.  And  therefore  if  a  use  were 
tationofanse  limited  before  the  statute  to  John  S.  and  Jane  at  Gapp^ 
wo^Mn'before  ^^^  ^^  ^^^^  heirs,  and  afterwards  they  intermarry,  and  after  the 
the  statute,  Statute  IS  made,  by  which  the  possession  is  executed  to  them 
^  ^'l^"^'^  ^°^  ^^*^  heirs  during  the  coverture;  yet  they  shall  not  have  a 
^f^^  '  divided  estate,  but  the  like(&)  moieties  as  they  had  in  the 
Case  of  ces-  use  (c  4).  So  if  Cestuy  que  use  be  of  certain  lands  held  bv  prio- 
*'h'"heid*by  ^*^  *"^  ^^  oUier  land  by  {c)  posteriori^  (n  4),  and  after  the  sta- 
priori^andby  tute  is  made,  by  which  execution  is  maoe  of  the  possession  of  both 
posteriority,     at  the  same  time,  yet  he  shall  have  the  possession  of  both  in  the 

same  quality  as  he  had  the  use,  and  all  that  by  the  express 
The  statute  words  of  the  statute.  And  it  is  to  be  noted,  that  Uie  stat.  of  27 
executes  trusts  Hen.  8.  doth  not  speak  only  of  uses,  but  also  of  trusts  and  con- 
SImcS  M  weD  fidence(E4),  so  that  although  no  use  rose  in  the  time  of  tlie  life 
as  uses.  of  Edward  Shelley»  yet  there  was  a  trust  and  confidence  ex- 

(6)  Mo.  92.  pressed  in  his  life.  And  therefore  when  the  use  is  once  raised, 
Co.  lit.  187  b.  i|-  ought  to  be  vested  according  to  the  trust  and  confidence  which 
Dyer  "isgf  pi.  Edward  Shelley  intended  and  declared  by  the  indentures. 
82.  [2  Prut '  Lastly,  the  aefendant's  counsel  argued,  that  the  uncle  could 
f^CoSlt  "^^  hsiwe  the  land  as  a  purchaser,  admitting  the  remainder  had 
23  a.  *  '  been  limited  to  the  right  heirs  male  of  the  body  of  Edward  l^el- 
2  Inst.  392.  ley,  in  regard  the  elder  son  of  Edward  Shelley  had  issue  Mary 
H?b ^27^'  his  daughter,  who  is  yet  alive,  as  appears  by  the  record,  and 
28  H.  8.'  who  is  heir  to  Edward  Shelley.  It  hatn  been  said,  that  although 

Dyer,  li,  12.  Mary  at  the  time  of  the  death  of  Edward  Shelley,  was  heir  ge- 
neral, yet  the  said  Richard  was  at  that  time  heir  male  of  the 
body  of  Edward  Shelley.    And  therefore  he  might  as  special 

(b  4)  See  ace.  Plowd.  113.     On  the  con-       (d  4)  Where  a  man  held  hinds  or  tenements 

stmction  of  the  stat  11  Hen.  7.  c.  20.  confirmed  of  two  lords,  he  was  said  to  hold  of  the  lord  of 

by   stat.  32  Hen.  8.  c.  28.   see  post,  3  Co.  whom  the  tenure  was  most  ancient  by  priority, 

50  b.  and  the  notes  ib.  1  Inst.  iii.  122  (f  l).  1  and  of  the  other  lord  by  posteriority,  2  Inst. 

Prest  Cony.  21.  1  Abst.  447—449.    (Ed.)  392.  Stannd.  Prerog.  10, 11.    As  to  the  ri|*t 

to  wardship  in  such  case,  see  1  Reev.  Hist.  285. 

(c  4)  See  ante  p  193.  n.  (n  l).  and  the  re-  1  Inst.  i.  152.  (1).  293.  and  n.  ^d).  ib.    (Ed.) 
ferences  ib.   1  Inst  187  h.  i.  741.  Dyer,  200  a.        (b  4)  As  to  trusts,  not  strictly  uses,  executed 

2  Prest  Abst  42.    (EdI)  ^y  the  sUtute,  see  1  Sand.  83--66i    (Ed.) 
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* 

heir  male  of  the  body  of  Edward  Shelley  take  the  remaiiidelry 
although  Mary  is  heir  general ;  and  therefore  it  hath  been  said 
that  if  lands  had  been  ^iven  to  Edward  Shelley,  and  to  the  heirs 
male  of  his  body  lawmlly  begotten,  that  in  that  case,  after  his 
death,  Richard  Shelley  as  heir  male  per  formam  dani  shall  in- 
herit, although  the  daughter  of  the  elder  son  was  general  heir 
to  Edward  Shelley.  To  that  they  answered  (f ),  and  took  a  differ-  Rale— that  to 
ence  when  the  heir  male  of  the  body  claims  by  descent,  and  ^^?'^^^'' 
when  he  claims  by  purchase;  for  in  descents  the  law  is  as  hath  chase,  tfie'heir 
been  alleged,  but  it  is  otherwise  in  cases  of  purchase  (f4).    This  ooprht  to  be 
*di£krence  was  proved  by  the  case  in  37  Hen.  8.  Br.  Done  42.  JSrcUaThS'** 
If  a  man  makes  a  gift  in  tail  (g  4)  of  lands  in  {a)  gavelkind  to  a  special. 
man  and  his  heirs  male  of  his  body  lawfully  begotten,  and  hath  case  of  a  re- 
issue four  sons,  in  this  case  all  the  sons  shall  inherit:  but  if  a  land'in'aavel- 
lease  for  life  be  made  of  lands  in   gavelkind,  the  remainder  kind. 
to  the  right  heirs  of  J.  S.  and  J.  S.  dies,  having   issue  four  [*103a.] 
sons,  in  this  case  the  eldest  son  only  shall  have  the  remain- 
der, for  there  can  be  but  one  right  heir  in  the  case  of  pur- 
chase (h  4). 

And  so  is  EUeker's  opinion  expresly  in  9  Hen.  6.  foL  24.  a.  Case  of  are- 
If  a  man  makes  a  lease  for  life,  the  remainder  to  the  right  heirs  "binder  limit- 
female  of  the  body  of  J.  S.   and  J.   S.  hath   issue  a  son  femiUeof  J?l^ 
and  a  daughter,   and  dieth,   in  this  case  the  daughter  shall  who  had  issoe* 
not  take  the  remainder,  for  she  is  not  heir  female  to  take  ^*^"u^^^ 
by  (6)  purchase  (i  4).     And  yet  it  is  plain,  that  if  a  gift  in     ^"^ 
tail  had  been  made  to  J.  S.  himself,  and  to  the  heirs  female 
of  hit  body,  and  J.  S.  dieth,  having  issue  a  son  and  daughter, 
the  daughter  should  have  had  the  land  by  descent.     Also  in  37  '^^  ^^^^  o^ 
Hen. 8.  Br. Done 61.  it  appears,  that  the  Lord (c)  Hussey  made  l^^^^^n^^ 
a  feoSinent  in  fee  to  the  use  of  Anne  his  wife  for  life,  and  after  cannot  take  a 
to  the  use  of  the  heirs  of  his  body,  and  after  the  Lord  Hussey  remainder  lu 
was  attainted  of  treason,  and  although  Brook  hath  not  expressed  ^^^  nialeor 
the  judgment,  yet  it  was  said,  it  was  adjudged,  that  the  rights  female  of  his 
heirs  of  his  body  could  not  as  purchaser  take  the  remainder,  be-  ^y*  t*><>ngh 
c^Qse  he  was  not  heir  of  his  body  to  take  it  by  purchase,  by  H.srthehind 
''ttson  of  the  attainder  of  his  father.    And  yet  before  the  stat*  entailed  wonid 
of  (rf)  26  Hen.  8.  if  tenant  in  tail  had  committed  high  treason  ^^  descend- 

(t)[ViB.Abr.Heir,0.4.pl.S.  Contra  Prec.  in  Chan.  44S.  461.  Gilb.  Rep.  116. 131.  1  Stra.  35. 
^J«*  Hi^ym.  185.  See  infra,  p.  :e54.  n.  (l  4).  and  the  books  there  cited.]  (a)  11  H.  7.  25  b. 
Py*  179.  pi.  45. 133.  pi.  5.  Co.  Lit.  10  a.  23  a.  Ante  101  a.  B.  N.  C.  302.  Br.  Descent  59. 
Br.Nosm.6.  S6H.  8.  4  b.  Br.  Costom  1.  Hob.  31.  Noy,106.  Dav.Sla.  36  b.  Jenk.Cent. 
*^  AatelOla.  [Watk.  Desc.  224.  Yin.  Abr.  Gavelkind*  B.  pi.  6.  Bac.  A br.  Remainder 
^  (*)  2  Roll.  416.  Co.  Lit.  24  b.  25. 164.  Hob.  31.  Mod.  Rep.  161 .  [Vin.  Abr.  Heir,  O  4. 
g-  <]•  (e)  Br.  N.  C.  303.  Hob.  31 .  B.  Nosme,  1.  40.  [Vin.  Abr.  Heir,  G  4.  pi.  2].  (d)  26 
{>•  B.  ctp.  13.  Co.  Lit.  372  b.  9  Co.  140  a.  3  Inst  19.  3  Co.  10  a.  b.  7  Co.  33  a.  34  a.  b.  4 
Y^  41.  Palm.  439.  12  Co.  6.  Hetl.  151.  157.  1  Leon.  21.  Godb.  300,  303. 307,  308,  309. 
2^*  513. 315.  ^1, 322, 323, 324.  Co.  Lit.  392  b.  Plowd.  552  b.  Hob.  334.  339,  340,  341 .  343, 
'U*  546,  347,  348.  Dyer,  332.  pi.  27. 343.  pi.  56.  Co.  £nt.442a.  1  Rol.  Rep.  162.  Cr.  Car. 
^  SRoil.  Rep.  314,  315.  318,  319,  320,  321.  323.  324, 325.  340.  374.  416. 418. 420.  501.  503. 
^iSX»,  1  Jones,  70, 7l.  75, 76,  77.  80.  1  Co.  42  a.  Contra  Ch.  Prec.  442.  461,  2,  3.  Gilb. 
*2l/16.  131.  1  Stra.  35.  2  Vem.  735.  1  Ld.  Rayro.  185.  Vin.  Abr.  Heir,  G  3.  pi.  10. 14.  Re- 
*">^  F.  pL  5.  Bac.  Abr.  Remainder,  C.  V.  739,  and  see  the  books  cited  infra  n.  (c  4)]. 

.J'  4)  See  1  Inst  24  b.  (3).  1.  532.  (33>  164  a.  94.    1  Inst  10  a.  (3).    110  b.  (4).  i.  393.  (5)» 

^'>  ^  683.  (14). ;  bnt  this  doctrine  has  been  502.  (26).    (Ed.) 

^^^'fled  by  modem  decisions,  see  infra  n.(L  4)        .    ,x  «        *        «-^      /     «\     ^  ^u    v    t. 

■^  ^  cases  there  cited.    (Ed.)  («  ^^  ®«« ■"*«  P*  *^'  «•  (^  3)  and  the  books 

J«4)  That  the  cnstom  of  gavelkind  extends  ^^ere  cited.  (Ed.) 

w  cttites-taily  see  Dyer,  179  b.  Robins.  Gavel.       (i  4)  Sec  n.  (i  4)  infra. 


£69  SHELLEt's  CA8E»  Part  I. 

wUch  cases  the  court  has  deviated  from  the  rule.  Md  amu  John  TFtfitoiiu  iukI  the  Mtd  infant,  lauh 
md  has  so  far  departed (Vom  that  which  would  ftilfif  befftten,  wUhe  begoUen,  the  remoMer  to 
he  the  legal  operation  of  the  words  limiting  the  My  dttMghUr^  Ifc,**    No  other  son  was  horn,  and 
trust.  If  reduMd  to  a  common  law  couTevanoe,  the  question  was,  what  estate  John  Williams 
as  to  construe  the  words  **  heirs  of  the  body/'  took  under  this  will  ?   Had  this  been  the  case 
though  preceded  by  a  limitation  for  life,  as  of  an  exeaUory  trutt,  says  Mr.  Feamc,   the 
words  or  purchase,  and  not  of  limitation :  but  Court  of  Chancery  micht  possibly  have  con* 
Ais  eonstroetkm  has  been  adopted  only  where  strued  it  an  estate  for  lira  In  John  Williams,  up- 
it  appeared  ftmn  some  clause  or  circumstance  on  the  clause,  expressing  the  testator*s  will, 
cisentiaUy  repugnant  to  the  nature  of  an  estate-  that  his  sons  should  not  convey  a  greater  Into- 
tail,  that  the  devisor  coold  onlv  intend  to  give  rest  than  for  their  lives.    Bnt  as  it  was  the  li- 
the  first  dofflsM  an  estate  for  life,  and  that  he  mitation  of  a  legal  and  not  a  trust  estate,  the 
Mad  the  words  ^*  heirs  of  the  bo^y*"  as  descrip-  Court  of  Chancery  itself  (hi  conformity  to  Its 
tlve  of  the  persons,  to  whom  he  meant  to  give  own  establislied  distinctions,  see  Lemmrd  v. 
the  estate,  after  the  death  of  the  first  devisee,  Emi  rf  ^atsrx,  S  Vem.  6S6.    GUtnrehy  v.  Bo9~ 
Lttmmrd  r.  JScrt<^  Atssex,  S  Vem.  626.    Stam-  vilU^  Cas.  temp.  Talb.  19.    Bag^mm  v.  Spat- 
/M  {EaH  ^f)  V.  Hphmrt^  3  Bro.  P.  C.  31.    Pa-  eer,  f  Atk.  581.    1  Ves.  149.)  would  probabfy 
jMm  V.  KsMf,  t  P.  Wms.  471.    AslUan  v.  Aak-  have  decreed  it  an  estate-tail  in  J.  W.    The 
Isn,  1  CoBect  Jnr.  40f .    GUn&reky  v.  BcnilU^  Cdhrt  of  King's  Bench,    however,    treated 
Fertest^S.  1  Collect.  Jur.  4Q5.  Mtwrti.  Meitre^  those  distinctions  as  too  refined;  and  held, 
9  Atk.  ifi5,  and  see  ITM/e  v.  Corf er,Ambl.  670;  that  J.  W,  took  only  an  esUte  for  life,  on- 
hs  whkh  Lord  Camden  took  a  distinction  he-  der  the  devise  in  question.     A  writ  of  ejrror 
tweenihe  case,  where  a  testator  has  given  com-  was  brought  upon  this  judgment  into  the  £x- 
nlete  directioos  ier  settling  his  estate,  with  per-  che^er  Chamber ;  in  which  the  judgment  was 
wet  IhnltatloiiSv  and  where  his  directions  are  reversed  by  the  ophiionof  seven  radges  against 
hieeinpletB,  and  ase  rather  minutes  or  Instmc-  one;  so  that,  upon  the  whole,  eight  judges  were 
tkms,  aad  cannot  be  performed  in  the  words  of  of  opinion  that  John  Williams  took  an  estate- 
tfie  wilL    In  the  fbnner  case,  said  his  lordship,  tall ;  and  firar,  that  he  took  only  an  estate  for 
Ae  legal  expression  shall  have  the  legal  effect,  life*    An  appeal  was  brought  to  the  House  of 
thonn  perfaima  contrary  to  his  Intention ;  as  In  Lords  firom  the  judgment  of  reversal  In  the  Eii- 
QmSi  V.  Aawrm,  2  Ves.  646.    In  the  htter  chequer-Chamber;  but  the  parties  at  length 
case,  the  court  will  consider  the  intention,  and  compronUsed  the  dispute.    The  rule,  however, 
dttrect  the  conveyance  according  to  It.    And  has  oeen  folly  confirmed  by  subsequent  decl- 
whes«  there  ia  a  settleasent  without  articles,  the  sions,  see  JEfeyes  v.  Feon/e,  «  BL  Rep.  69ft. 
words  will  he  left  to  their  legal  operatlott,  un-  Hcdgmm  4r  Ux,  v.  AmbroMe,  Doucl.  337.  3  Bro. 
less  firoai  somereeital  in  the  deed,  or  some  other  P.  C.  416.    Jsnst  v.  M^rgmikj  l  Bro.  C.  C.  tl8, 
drcomstance.  It  clearly  appears  that  the  Ian-  tl9.    TMg  v.  Bedford,  1  Bro.  C  C  313.  Rm 
nage  of  the  Umimtiein  was  owing  to  mistake,  1  ex  dem.  Tkiitg  v.  Bedford,  4  MauL  and  8.  36f. 
Feam.  6di  edit.  il4.    Ch.  Ca.  S7.    Dortm  v.  Peo2e  v.  PooU,  3  Bos.  and  P.  6t7. ;  in  which  kst 
JUo9f  1  Ves.  Jan.  57.    8th.  Where  the  estate  case  it  was  held,  that  wherever  an  estate  for 
devised  to  the  ancestor  differs  in  quality  ftom  lifo  is  given  to  the  first  taker,  followed  by  a  li- 
Ihat  given  to  the  heir ;  in  which  case  they  will  mitation  to  the  heirs  of  his  body,  the  first'taker 
BOt  incorporate  into  an  estate  of  inheritance  in  has  an  estate-tail,  unless  the  intent  of  the  testa- 
the  ancestor,  as  vrouM  have  been  the  case,  if  tor  appears  so  plainly  to  the  contrary,  that  no 
hotfa  had  heeoof  one  quality,  that  is,  both  legal,  one  can  misunderstand  it.    In  order  to  ascer- 
•r  both  equitable,  1  Feam.  68.    6  Cm.  Dig.  tain  the  testator's  presumable  intention.  In  his 
3M.    1  Prest.  Est  3S1,  and  see  the  cases  cited  use  of  the  word  *<  heirs,**  or  *<  heirs  of  the 
ante,  as  to  this  point.  body,"  the  proper  inquiry  seems  to  be,  whether 
It  lemaias  only  to  notice  the  case  of  Perrin  v.  these  words  are  used  as  descriptive  of  the  class 
BUf,  [4  Burr.  2579.   Bl.  Rep.  67f .    Boogl.  of  legal  successors,so  that  the  whole  line  of  heirs 
SS9.  1  Collect.  Jur.  283.   1  Harg.  Law.  Tra.  to  the  first  taker,  who  answer  to  the  description 
400.  6  Cm.  Dig.  395.  1  Prest.  Est  384.,]  which  in  the  will,  should  succeed  him  as  sach ;  or  to 
was  thna :— One  W,  WUHmm  seieed  m  foe  of  design  only  an  imHvidvui,  or  fortiatlwr  persons, 
a  plantation  in  Jamaica,  devised  in  the  follow*  answering  to  the  description  of  heirs  at  his 
kif  words :— **  Should  my  wifo  be  enseint  with  death.    If  the  fonner  is  the  sense,  the  rale  al- 
clnld^  at  amr  tune  hereafter,  and  It  be  a  female,  vrays  applies ;  and,  by  vesthig  the  remainder  in 
I  ^e  and  bequeath  unto  her  the  sum  of  2000L  the  tenant  for  lifo,  forces  it  to  operate  by  limi- 
ne.; aad  if  It  be  a  male,  I  give  and  bequeath  tation,  even  though  the  instrument  should  oon- 
my  estate  veal  and  fiersonal,  equalty  to  be  divi-  tradictorily  and  inconsistently  add,  in  express 
ded  between  the  said  mfiuit  and  mv  son  John  terms,  that  the  remainder  shall  operate  as  a 
WUUamiy  vrhea  the  said  Infont  shall  attafai  the  contingent  one,  and  enure  so  as  to  make  the 
afu  of  21.    itcni^  it  is  my  Intent  and  meaning,  heirs  purchasers.    If  the  latter  sense  is  adopt- 
that  none  of  my  children  should  sell  or  dispose  ed,  the  rale  is  as  invariably  foaeign  to  the  case ; 
4if  my  eatate  for  longer  time  than  his  lifo;  nd  and  the  remainder  coasequentJy  is  contingent 
'  to  that  mtent  I  pive,  devise,  and  bequeath,  all  tSH  the  death  of  the  tenant  for  lifo,  upon  which 
the  rest  and  residue  of  my  estate  to  my  stn  John  event  his  heir  takes  it  by  purchase,  1  Hargr. 
WiUiamoamdthe  miAiilfmt,formd  dwrwgthe  Law  Tracts, 575. 577.    Jomeo  r,  Morgmt^l  Uto. 
term  ef  iMr  nolnral  /lues,  th^  remomder  to  my  C.  C  220.  JRos  v.  BM^orrf,  4  Maul,  and  a.  365. 
brotker4m4mDJ.G,tmdki§heir9,foramidwnitg  l  Feam.  6th  edlt^  196.     watfc.  Deoc.  170.    6 
ike  Iwet  of  my  rnnJokmWiOumiemd  the  mid  u^  Cm.  Dig.  412.    1  Prest  Sst.  278.    (Bd.> 
fmtf  the  rflwaimhir  a»  the  hmre  tf  tke  body  qf  my 
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Michaelmas  Teniii  Anno  27  and  28  Eliz.  in  the  King^s  Benchi  Rot  d8# 


Mbmorandum,  that  upon  Saturday  next  after  eight  days  of  St.  Mi«  1585-1586. 
chael(A)  in  this  term,  before  the  lady  the  Queen  at  Westminstery        Wvw 
cane  John  Grendon,  Gent,  by  William  Goldsmith,  his  attorney,  and      OasiiDoa 
brought  here  in  the  court  of  the  said  lady  the  now  Qneen,  then  therOf       m^' 
his  bdl  against  Thomas  Albany,  in  the  custody  of  the  Mardial,  &c.  rpi,  L^j^t^i 
of  a  plea  of  trespass,  and  there  are  pledges  of  suit,  that  Is  to  say,  Middles,  m. 
John  uoe  and  Richard  Roe,  which  bill  followeth  in  these  words  (b)  :  Bedmtion  in 
IS.  Middlesex,  ss.  John  Grendon,  Gent,  complaineth  of  Thomas  Al-  £^1^,|°^* 
bsny,  in  the  custody  of  the  Marshal  of  the  MarshalscA,  of  the  lady  the  bn^ioffplSa- 
Queen  before  the  Queen  herself  beine,  for  that  (c ) ,  that  he  the  first  dav  tiff's  cl^, 
of  Jonein  the  27th  ymi^of  thereignof  the  said  lady  the  now  Queen,  with  spoilbg  his 
foree  and  arms,  &c  the  close  of  him  the  said  John,  at  Willesdon,  broke  and  P^  ^nd 
eaterad,  and  his  ^rass  to  the  value  of  1 01.  there  then  flprowing,  with  c^^^  witiTosttku 
tsb  cattle,  that  is  to  say,  horses,  oxen,  cows,  and  sheep,  fed,  trod  Co.UtSSr«. 
down,  and  consumed,  and  other  harms  to  him  did,  to  the  great  da- 
Bsge  of  the  said  J(^n,  and  against  the  peace  of  the  lady  the  now 
Qaeen ;  whereupon  he  saith,  that  he  b  the  worse,  and  hath  damage  to 
the  Tslue  of  20/.,  and  thereof  he  bringeth  suit,  &c.    And  the  uore- 
laid  Thomas  Albany  cometh  by  Anthony  Felton,  hb  attorney,  and  de- 
ftodeth  the  force  and  injury,  when,  &c.    And  as  to  the  coming  with  Plea.   As  to- 
force  and  arms,  and  whatsoever  b  against  the  peace  of  the  said  lady  the  force  and 
the  now  Queen,  saith,  that  he  is  not  thereof  f^ty  (d);  and  of  this  ^!^"^^ 
^  puts  himself  upon  the  country ;  and  the  said  John  likewise,  &c.  Ssne'^thereoo 
And  as  to  the  rest  of  the  trespass  supposed  to  be  done,  the  said  Tho-  q^^i^  ii6^ 
isii  saith,  that  the  said  John  ought  not  to  have  or  maintain  hb  ac« 
tioD  against  him,  because  he  saith,  that  the  place,  in  which  *  it  b  sup-  [*  107  b.  3 
poced  the  trespass  aforesaid  to  be  done,  containeth,  and  at  the  time, 
^ben,  Sic.  did  contain  in  itself  20  acres  of  pasture,  with  the  apporte-  ^^2|^^^^ 
i^ttkoes,  in  Willesdon  aforesaid;  and  as  to  any  trespass  kn  five  acres,  m^n^, contains 
P*rcd  of  the  said  20  acres,  the  said  JThomas  saith,  that  long  be-  so  acres,  and 
'oi^  the  time  in  which  it  is  supposed  the  trespass  aforesaid  to  be  ss  to  Art  acres 
<^)  one  Francb  Bunny  was  seised  of  the  aforesaid  20  acres  of  pas-  psreel  ttereof, 
^)  in  which,  &c*  in  his  demesne  as  of  fee  (e},  and  so  thereof  being  ny^ised^ 
^i*sd  before  the  aforesaid  time,   when,   &c.  that  is  to  say,  the  fee  of  said  so  , 
nnt  day  of  May,  in  the  20th  year  of  the  reign  of  the  lady  the  now  acres,  bj  in* 
Q^iecn,  by  hb  deed  of  feoffment  here  into  court  brought  (f),  bearing  if"^^ 
^  the  same  day  and  year,  enfeoffed  one  MUes  l&tchcock  of  the  ^Jg!^  mT 
^<*SMud  20  acres  of  pasture,  with  the  appurtenances,  in  which,  &c.  h.  to  the  use 
^kave  and  to  hold  to  the  said  Miles  and  nis  heirs  for  ever,  to  the  use  of  said  Fran- 
«f  the  said  Francb  for  the  term  of  the  life  of  die  said  Francis;  and  cU  for  Hie, 
^the  death  of  the  said  Francb,  to  the  use  of  one  Daiid  Bunny  and  ^^  jSH^g^ 

Boaoy  in  tail,  remabider  over. 

M  As  to  the  abbreviatioo  of  Bfichaehnas  .    (a)  As  to  pleadliig  tlia  geaeral  issae  to  part 

*^  see  sate  p.  9.  n.  (iX    (£»•)  with  a  special  plea  to  the  residne,  see  ante  p. 

.(f)  fw  the  history  of  the  proceediog  by  biU  4S.  n.  (o).    (£o.) 

■^  tile  Court  of  King's  Bench,  see  S  Sannd.  1. 

l!>»Mid  as  to  the  meoMHrandom,  and  the  com-  (■)  As  to  pleading  a  seishiin  fee,  ante  p.  TS, 

T^iceiMBt  of  the  dedaration  in  generai,  2  o.  (a).    (Ed.) 

^^  1  b.  (1).    1  Chit.  Piead.  3d  edit.  k84. 

*^  (£d.)  (f)  In  what  cases  a  feoffinent  shooid  ba 


i^)  As  to  the  declaratioo  in  trespass  io  geot*    pleaded  to  be  hy  deed,  and  as  to  profert' 
^  ice  ante  p.  196.  a.  (A).    (En.)  thereof,  see  ante  p.  5f.  a.  (vl}.   (En.) 
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Part  L 


BvTirtne 
whereof  «nd 
of  the  statute 
of  ines,  Fnui* 
cit  was 
seised  for  life, 
with  remaind- 
er to  said  Da- 
vid as  afore- 
said; 


and  IstMay, 
Sl^ii.  en- 
feoffed  R.  T. 
in  fee; 


vpon  whom 
David,  the  r«- 
naiDdernnan 
in  tail,  entered 
for  the  forfelt- 
nrei 

and  became 

•eisedin 

fee-tail; 

[♦108  a.  3 

and  1  St  May, 
nd  Elix.  de- 
mised the  said 
five  acres, 
parcel  of  said 
fO  acres,  in 
which,  ike,  to 
one  A.  B.  for 
tl  years, 
who  enfeoffed 
the  defendant 
in  fee. 


Colour  given. 


the  heirs  of  his  body  lawfully  begotten ;  and  for  default  of  such  issue,  tc^ 
the  use  of  Nicholas  Bunny  and  the  heirs  of  his  body  lawfully  begotten ; 
and  for  default  of  such  issue,  to  the  use  of  Walter  Bunny  and  the  heirs 
of  his  body  lawfully  begotten ;  and  for  default  of  such  issue,  to  the  me 
of  Stephen  Bunny  and  his  heira  for  ever ;  by  virtue  of  which  feoff- 
ment, and  by  force  of  a  certain  act  made  in  a  parliament  of  the  Lord 
Henry  the  8th,  late  King  of  England,  held  at  Westminster,  in  the 
county  of  Middlesex,  the  4th  day  of  February,  in  the  27th  y^ar  of 
his  reign,  for  transferring  uses  into  possession,  the  aforesaid  Francis 
was  of  the  aforesaid  20  acres  of  pasture,  with  the  appurtenances,  seised 
in  his  demesne  as  of  freehold ;  the  Remainder  thereof,  after  the  death 
of  the  aforesaid  Francis,  to  the  aforesaid  David  and  the  heirs  of  his 
body  lawfully  begotten ;  the  remainder  thereof  to  (he  aforesaid  Nicho- 
las and  the  heirs  of  his  body  lawfully  begotten ;  the  remainder  thereof 
to  the  aforesaid  Walter,  and  the  heirs  of  his  body  lawfully  begotten ;  the 
remainder  thereof  to  the  aforesaid  Stephen,  and  his  heirs  for  ever  expect- 
ant. And  the  afbresaid  Francis,  so  of  the  aforesaid  20  acres,  with  the  ap- 
purtenances, in  form  aforesaid  being  seised,  the  remainder  thereof  to 
the  aforesaid  David,  in  form  aforesaid  expectant :  the  said  Francis 
afterwards,  and  before  the  time,  when,  &c.  that  is  to  say,  the  first  day 
of  May,  in  the2l8t  year  of  the  reign  of  the  lady  the  now  Queen,  en- 
feoffed one  Richard  Tomson  of  the  aforesaid  20  acres  of  pasture,  with 
the  appurtenances,  to  have  and  to  hold  to  the  said  Richard,  bis  heirs 
and  assigns  for  ever.  By  virtue  of  which  the  said  Richard  was  of  the 
said  20  acres  of  pasture,  with  their  appurtenances,  seised  in  his  de- 
mesne as  of  fee ;  by  virtue  whereof,  and  for  that  the  said  feofiroent 
was  made  to  the  disinheriting  of  the  said  David,  the  said  David  into 
the  aforesaid  20  acres  of  pastures,  with  the  appurtenancesy  entered, 
and  was  thereof  seised  in  his  demesne  as  of  fee-tail  (c) ;  the  remain- 
der thereof  to  the  aforesaid  Nicholas  and  the  heirs  of  his  body  law- 
fully begotten  ;  the  remainder  thereof  to  the  said  Walter  and  the  heirs 
of  his  body  lawfulljr  b^otten ;  the  remainder  thereof  to  the  aforesaid 
Stephen  and  his  heirs  ror  ever.  And  the  aforesaid  David  so  thereof 
beingseised,  the  remainder  thereof  *  in  form  aforesaid  expectant,  the 
said  David  afterwards,  and  before  the  time,  when,  &c.  that  is  to  say, 
the  first  day  of  May,  in  the  22d  year  of  the  reign  of  the  lady  the  now 
Queen  at  Willesdon  aforesaid,  demised  the  aforesaid  five  acres  of  pas- 
ture, parcel  of  the  aforesaid  20  acres  of  pasture,  with  the  appurte- 
nances, in  which,  &c.  to  one  Adam  Blunt ;  to  have  and  to  hold  to  the 
said  Adam  from  the  feast  of  St  Michael  the  Archangel  then  last  past, 
until  the  end  and  term  of  21  years  from,  thence  next  following  and 
fully  to  be  complete.  By  virtue  of  which  the  said  Adam  Blunt  into 
the  said  &ye  acres  of  pasture,  with  the  appurtenances,  entered,  and 
was  thereof  possessed  (  h  ) ;  and  the  said  Adam  so  being  thereof  pos- 
sessed, afterwards  and  before  the  time,  when,  &c.  enfeoffed  the  afore- 
said Thomas  Albany  of  the  said  five  acres  of  pasture,  with  the  appur- 
tenances; to  have  and  to  hold  to  the  said  Thomas,  his, heirs  and  as- 
signs, to  the  proper  use  and  behoof  of  him  the  said  Thomas,  his  heirs 
and  assigns  for  ever ;  by  virtue  of  which  the  said  Thomas  was,  of 
the  said  five  acres  of  pasture,  with  the  appurtenances,  seised  in  his 
demesne  as  of  fee.  And  the  aforesaid  John  Grcndon  claiming  the  said 
five  acres  of  pasture,  with  the  appurtenances,  by  colour  (i^,  of  a  cer- 
tain de^d  of  demise  to  him  thereof  made  for  the  term  of  his  life,  by  the 
aforesaid  Miles  Hitchcock,  whereas  nothing  of  the  said  five  acres  of 


(g)  As  to  pleading  a  seisin  in  tail,  ante  p. 
70.  n.  (n).  (i)  As  to  colonr  given  in  pleadingi  see  ante 

(h)  As  to  pleading  possession  of  a  term  for    p.  199.  n«  (l).    (£0.) 
years,  see  ante  p.  43.    (Bo.) 
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pasture*  into  the  possession  of  the  aforesaid  John  Grendon,  by  the  said 
deed,   ever  passed,   into  the  aforesaid  five  acres  of  pasture,  with 
the  appurtenances,  before  the  time,  when,  &c.  entered ;  upon  which 
possession  of  the  said  John  thereof  the  said  Thomas  Albany  afterwards, 
that  is  to  say,  the  aforesaid  time,  when,  &c.  into  the  aforesaid  five 
acres  of  pasture,   with  the  appurtenances,   entered,  and  the  grass 
there  then  growing,  with  the  cattle  aforesaid  fed,  trod  down  and  con- 
sumed, as  it  was  lawful  for  him  to  do ;  and  this  he  is  ready  to  verify ; 
whereupon  he  prayeth  judgment,  if  the  aforesaid  John  Grendon  bis 
action  aforesaid  against  him  ought  to  have  or  maintain,  &c.    And  as  And  as  to  the 
to  any  trespass  in  the  aforesaid  15  acres  of  pasture,  residue,  the  said  n^dio  acres 
Thomas  Albany  saith,  that  the  aforesaid  John  Grendon,  his  action  j^*^i3^*J|gi^ 
aforesaid  thereof  against  him  ought  not  to  have  or  maintain,  because  ^  ^  aforesaid 
he  saith,  that  the  aforesaid  David  long  before  the  trespass  aforesaid,  in  tail,  Sd 
supposed  to  be  done,  being  seised  of  the  aforesaid  15  acres  of  pasture  May,  SSd 
in  his  demesne  as  of  fee-tail,  as  before  is  said,  before  the  time,  when,  ?**'•  ^^ -**   ^ 
&c  that  is  to  say,  the  2d  day  of  May,  in  the  22d  year  of  the  reign  of  enroSed  In" 
the  lady  the  now  Queen  aforesaid,  at  Westminster  aforesaid,  by  a  chancery, 
certain  indenture  between  the  said  David'  and  the  aforesaid  Thomas  bamioed  and 
Albany  made,  bearing  date  the  same  day  and  year,  and  in  the  Court  >oldsaid  15 
of  the  Chancery  of  the  said  lady  the  Queen,  at  Westminster  aforesaid,  fendant  Infee. 
within  six  months  then  next  following,  in  due  manner  of  record  in- 
rolled,  according  to  the  form  of  the  statute  (r)  in  such  case  made  and 
provided,  one  part  of  which  sealed  with  the  seal  of  the  said  David,  the 
said  Thomas  Albany  brings  here  into  court  (l),  bargained  and  sold  to 
the  said  Thomas,  the  aforesaid  15  acres  of  pasture,  residue  of  the  said  ^  «  ^^^q.    -i 
SO  acres;  to  have  and  to  hold  to  the  said  Thomas  *  Albany  and  his  L     108  >>•  J 
heirs  for  ever ;  by  colour  of  which  bargain,  sale,  and  inrofment,  the  Colour  given. 
said  Thomas  Albany  of  the  aforesaid  15  acres  of  pasture  was  seised  in 
hit  demesne  as  of  fee.     And  the  aforesaid  John  Grendon  claimiag  the 
Mud  15  acres  of  pasture,  with  the  appurtenances,  by  colour  of  the 
niddeed  of  demise  to  him  thereof  maae  for  the  term  of  his  life  by  the 
aforesaid  Miles  Hitchcock,  whereas  nothing  of  the  said  15  acres  of  pas- 
ture into  the  possession  of  the  said  John  by  that  deed  ever  passed,  into 
tbesaid  15  acres  of  pasture,  with  the  appurtenances,  before  the  time 
vheii,  &C.  entered ;  upon  which  possession  of  the  said  John  thereof, 
l^tbe  said  Thomas  Albany  afterwards,  to  wit,  at  the  said  time,  when, 
^  into  the  aforesaid  15  acres  of  land,  with  the  appurtenances,  re-en- 
tered, and  the  grass  there  then  growing,  with  the  cattle  aforesaid  fed, 
frod  down,  and  consumed,  as  it  was  lawful  for  him  to  do ;  and  this  he 
i*  ready  to  verify ;  whereupon  he  prays  judgment,  if  the  said  John 
Grendon  his  action  aforesaid  against  him  ouffht  to  have  or  maintain, 
^   And  the  aforesaid  John  Grendon,  as  well  unto  the  aforesaid  first  RepUcatioB. 
pka,  as  to  the  aforesaid  second  plea  of  the  said  Thomas  Albany  above 
^  bar  pleaded,  saith  that  he,  for  any  thing  in  the  said  pleas  before  al- 
^ed,  ought  not  to  be  barred  from  hayinff  his  action  against  the  said 
^^Hmias,  because  he  saith,  that  in  the  aforesaid  deed  of  feoffment  of  That  in  the 
^  aforesaid  Francis  Bunny,  in  the  bar  aforesaid  above  specified,  it  decdoffeoff'- 
^  provided,  that  if  it  shoula  happen  one  Peter  Penruddock  should  die  mentof  Fran- 
^out  issue  male  of  his  body  lawfully  begotten,  not  leaving  his  wife  ™l?}jrti3iat  If 

^*  P.  died  without  issue  male  in  the  life  of  Francis,  it  should  be  lawfiil  for  Francis,  by  deed  in- 
^**ted,sealed«  and  delivered,  in  the  presence  of  four  credible  witnesses,  to  revolLe  the  said  uses, 
^  the  use  of  any  part  of  the  premises ; 

i(a)Stat.  tr.  H.  8.  c.  16.    As  to  pleading  a  statute  of  uses,  a  profert  is  not  necessary,  8  T. 

fWa  and  sale  enroUed,  see  ante  p.  13.  n.  (n).  K.  573.    Ante  p.  3S.  n.  ( v  1) ;  though  It  is  the 

(£a.)  usual  course  to  make  a  pnKfert|  see  S  Chit. 

U)  la  ^eadlag  deeds  operatbf  under  the  Plead.  S59.    (£d.) 
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with  child  byhim,  in  the  life  of  the  said  Francis,  that  then  and  from 
thenceforth  it  should  be  lawful  for  the  said  Francis  at  all  times  at  his 
will,  during  his  natural  life,  by  his  writing  indented,  by  him  the  said 
Francis  to  that  intent  made,  sealed  and  subscribed  in  the  presence  of 
four  credible  and  honest  witnesses,  at  the  least,  to  alter,  cliange,  de- 
termine, diminish,  or  amplify  any  use  or  uses,  limitations,  intentions, 
or  purposes,  limited,  mentioned,  or  impoiiited  in  and  by  the  afore- 
said deed  of  feoflEment,  made  by  the  aforesaid  Francis  Bunny,  as  be- 
fore is  said,  or  any  use  or  uses  of  every  or  any  part  or  parcel  of  the 
premises,  remainder  or  remainders,  reversion  or  reversions,  to  any 

Serson  or  persons  afler  the  death  of  the  said  Francis,  as  by  the  said 
eed  of  feoffment  aforesaid  it  more  fully  appeareth.    And  that  after- 

2r^"^^'*  wards,  and  before  the  time,  when,  Ac.  that  is  to  say,  the  first  day  of 
™y*^^  May,  in  the  2Sd  year  of  the  reign  of  the  lady  the  now  Queen,  at  Wil- 
died  without  l^<ni  aforesaid,  the  aforesaid  Peter  died  without  issue  male 
iasiie  male ;  of  his  body  lawfully  begotten,  and  at  the  time  of  his  death  had 
and  on  soth  not  any  wife ;  by  which  the  aforesaid  Francis  afterwards,  and  be- 
^If'bvind  ^^^  ^®  ^""®'  when,  &c.  that  is  to  say,  the  20th  day  of  May, 
tttremdel^  in  the  24th  year  of  the  reign  of  the  lady  the  now  Queen,  at 
tween  said  Willesdon  aforesaid,  by  his  indenture  made  between  *the  afore« 
Fraadf  and  said  Fnmcis  of  the  one  part,  and  the  aforesaid  David  Bunny  of  the 
^^»  and  ex-  other  part,  ^  sealed,  subscribed,  and  delivered  by  him  the  said  Fran- 
pre^<!^of^  cis  to  the  aforesaid  David  Bunny  in  the  presence  of  John  Frome, 
n>ar  credible  William  Guersey,  Thomas  Waltham,  and  John  Gostles,  four  credible 
witnetaes,  and  honest  witnesses  (m),  which  indenture  the  aforesaid  John  Gren- 
Franda  revok-  don,  with  the  seal  of  the  aforesaid  Francis  sealed,  and  with  his  hand 

underwritten  here  into  court  brings,  whose  date  is  the  same  20th  day 


r^'in9  A  1  ^^  ^^7*  ^A  ^  ^th  year  of  the  reign  of  the  said  lady  the  now  Queen 
L  J  W  a.  J  aboyesaid,  chansred  the  uses  in  the  aforesaid  deed  of  feoffment  above 
*d^iuS^«Si'*"  ^^P"^®"**^  -A""  ^y  ^^®  ««"*©  indenture,  the  said  Francis  covenanted 
M.  R/s^nld  '^^  a^preed  with  the  aforesaid  David  Bunny,  that  from  thenceforth 
tbencefortli  be  ^  <<^  Miles  Hitchcock,  in  the  aforesaid  deed  of  feoffment  named, 
•eised  of  said  and  his  heirs,  and  all  others  who  then  were,  or  should  be  seised  of  the 
so  acres  to  tlie  aforesaid  20  acres  of  pasture,  with  the  appurtenances,  in  which,  drc 
tiff  in  ^M^*  should  be  seised  to  the  use  of  the  said  John  Grendon,  and  his  heirs 
*  for  ever,  as  by  the  same  indenture  more  fully  appeareth.  By  virtue 
w^e^f  and  ^^^^>^^^»  *>^d  by  force  of  Uie  statute  made  for  transferring  uses  into 
of  die  statute  possession,  the  aforesaid  John  Grendon  into  the  aforesaid  20  acres  of 
of  Uses,  plain,  pssture,  with  the  appurtenances,  in  which,  drc  entered,  and  was 
tiff  was  seised  thereof  possessed  in  his  demesne  as  of  fee,  until  the  said  Thomas 
A^A^^'A  Albany,  the  day  and  year  abovesaid  in  the  bill  aforesaid  above speci- 
tiw  tra^     fied,  ike  close  of  the  said  John  Grendon  in  the  aforesaid  20  acres  of 

pasture  broke,  and  his  grass  to  the  value,   drc.  then  there  growing, 
with  his  cattle  aforesaid  fed,  trod  down,  and  consumed,  as  he  above 
against  him  complaineth ;  and  this  he  is  ready  to  verify :  whereupon, 
inasmudi  as  the  aforesaid  Thomas  Albany  doth  acknowledge  the  tres- 
pass aforesaid  in  the  aforesaid  20  acres  of  pasture,  with  the  appurte- 
nanees,  to  be  done,  the  aforesaid  John  prays  judgment  and  his  da- 
Rcjobder.        mages,  by  occasion  of  the  trespass  aforesaid  to  be  to  him  adjud|^, 
Defendant  ad-  &e.    And  the  aforesaid  Thomas  Albany  saith,  that  well  and  true  it  is, 
miti  tliere  was  that  in  the  aforesaid  deed  of  feoffin^t  of  the  aforesaid  Fiancis  Bunny, 
in^e  S^^  it  was  provided,  that  if  it  should  happen  the  said  Fetter  Fenruddock 
feofiment* 


(m)  It  Is  necessary  to  state  who  were  the  shown  that  the  power  was  strictiy  pvrsned  in 
witnesses  bv  name,  post,  ill  a. ;  for  fai  plead-  all  ito  circamstances.  Com.  Dig.  Pomr.  F. 
hif  anactdoneparsaanttoapower,itmvstbe    (En.) 
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ihonld  die  without  issue  male  of  his  bodj  lawfully  begotten,  not  leaving 
his  wife  with  child  of  a  son,  in  the  life  of  the  said  Francis,  that  theD» 
and  from  thenceforth  it  should  be  lawful  to  the  aforesaid  Francis,  at 
all  times  at  his  will,  during  his  natural  life,  by  his  writing  by  him  the 
said  Fk'ancis,  to  that  intent  made  in  the  presence  of  four  credible  and 
honest  witnesses,  at  the  least,  to  alter,  change,  determine,  or  am- 
plify any  use  or  uses,  limitations,  intentions  or  purposes,  limited  or ' 
appointed  by  the  aforesaid  deed  of  feoffment,  oy  the  said  Fhmcis 
Buoinr  made,  as  before  is  said,  or  the  use  or  uses  of  any  part  or  par- 
cel of  the  premises,  remainder  or  remainders,  reversion  or  reversions^ 
limited  to  any  person  or  persons,  after  the  death  of  the  said  Francis, 
and  that  afterwards,  *and  before  the  time,  when.  Sec  the  aforesaid  [  *  109  b.  ] 
Peter  died  without  issue  male  of  his  body  lawftilly  besotten,  the  afore- 
said Francis,  at  the  time  of  the  death  of  the  aforesaid  Peter,  bebg  in 
fiill  life ;  but  the  said  Thomas  Albany  further  saith,  that  the  said  Fran-  But  says  that 
CIS,  in  die  life  time  of  the  said  Peter  Penruddock,  that  is  to  say,  die  Francis  in  the 
first  day  of  April  in  the  2Sd  ^ear  of  the  reign  of  the  lady  the  now  **^ j*S®^  ^ 
Queen,  at^  Willesdon  aforesaid,  by  a  certain  writing  indented,  made  April  SM 
between  htm  the  said  Francis  of  the  one  part,  and  the  aforesaid  Miles  eiiz.  by  inden- 
Hitchcock  and  Thomas  Albany  of  the  other  part,  one  part  of  which  tare  between 
the  said  Thomas  Albany  sealed  with  the  seal  or  the  said  Francis,  brings  ^^"^  ^^ 
here  into  court,  whose  date  is  the  same  day  and  year,  renounced,  re-  fen^^^y. 
KoQuirtied,  and  surrendered  all  manner  of  such  liberty,  power,  and  rendered  and 
timiority,  which  he  the  said  Francis,  by  force  and  virtue  of  the  afore-  released  the 
nid  proviso  above  recited,  or  any  liberty  in  the  aforesaid  deed  of  ^^^  proviso 
feoffment  mentioned  and  expressed,  whicn  he  of  and  from  the  death  *°^  power  of 


of  the  aforesaid  Peter  Penruddock  then  had  or  ought  to  have,   of, 

toodung  and  concerning  the  alterations  changing,  determination,  di- 

nuQishing,  or  amplifying  of  such  use  or  uses,  intentions  and  limita- 

tions,  as  are  in  the  said  indenture  limited,  expressed  and  declared. 

And  further  the  said  Francis,  by  the  said  writing,  remised,  released, 

mm!  quit-daimed  to  the  aforesaid  Miles  Hitcncock  and  Thomas 

AOttDy  all  the  aforesaid  condition,  provisoes,  covenants  and  agree- 

iBents  before  mentioned,    and  all  and  all  manner  of  such  power, 

B>er^,  authority,  right,  title  or  demand,  which  the  said  Fhmcis,  after 

^  death  of  the  said  Peter,  had  or  could  have,  claim  or  challenge  or 

demand,  by  force  and  virtue  of  the  same  condition  and  proviso  in  the 

*fi>resttd  deed  of  feoffinent  above-mentioned,  of  or  for  the  altering, 

duDgtiig  or  determining  of  any  use  or  uses  in  the  said  deed  of  feoff- 

^^OA  contained ;  so  that  the  said  Francis,  of  and  from  the  death  of 

^  sforesaid  Peter  Penruddock,  should  not  claim,  challenge,  de- 

'BHid,  exercise,  use,  or  have  any  power,  liberty,  or  authori^,  to 

iker,  dumge,  determine,  diminish  or  amplify  any  use  or  uses,  limita- 

^i^iQs,  or  declarations,  in  the  aforesaid  deed  of  feoffinent  contained, 

pressed,  limited  or  appointed ;  but  that  the  said  Francis,  from  the 

^^  of  the  said  Peter,  of  and  from  all  such  liberty,  power,  and  au- 

'"ority,  as  before  is  said,  should  stand  and  remain,  utterly  barred, 

^eluded,  and  discharged  for  ever.    And  further,  the  said  Francis 

2^  that  writing  granted  to  the  aforesaid  Miles  and  Thomas,  and  their  • 

">>n»  that  fmn  thenceforth  the  aforesaid  condition,  proviso,  cove- 

*J^  and  agreement,  and  the  aforesaid  power,  13>erty,  and  authority, 

''^^Hild  cease  and  be  utterly  void,  to  all  intents,  constructions,  and 

Purposes;  and  this  he  is  ready  to  verify:  whereupon,  as  before,  he 

P^^t  judgment,  and  that  the  aforesaid  John  Chrendon  from  having  his 

jl^uoii  amesaid  ^against  him  the  said  Thomas  Albany,  be  banred,  r  •  xiO  a.  1 

^   And  the  aforesaid  John  Grendon  saith,  that  the  plea  aforesaid,  bemnrrtr. 

7  die  aforesaid  Thomas  Albany,  in  form  aforesaid  above  by  rejoinder 

P*^sded,  and  the  matter  in  the  same  jcontained,  is  not  sufficient  in 
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law  (  n)  to  bar  him  the  said  «Tohn  Grendon,  from  having  his  action 
aforesaid  against  the  said  Thomas  Albany ;  to  which  the  said  John 
<9rendon  needeth  not,  nor  is  bound  any  ways  by  the  law  of  the  land 
to  answer;  wherefore  for  want  of  a  sufficient  rejoinder  in  this  particu- 
lar, the  said  John  Grendon  prays  judgment  and  his  damages,  by  the 
Joinder  in  de-  occasion  aforesaid  to  be  adjudged  unto  him,  &c.  And  the  aforesaid 
murrer.  Thomas  Albany  saith  that  the  plea  of  him  the  said  Thomas,  in  man- 

ner and  form  aforesaid,  above  by  rejoinder  pleaded,  and  the  matter 
in  the  same  contained,  is  good  and  sufficient  in  law,  to  bar  the  said 
John  Grendon  from  having  his  action  aforesaid  against  him  the  afore- 
said Thomas  Albany ;  which  plea,  and  the  matter  in  the  same  con- 
tained, the  said  Thomas  is  ready  to  verify  and  prove,  as  the  court, 
&c. ;  and  because  the  said  John  Grendon  to  that  plea  doth  not  an- 
swer, nor  doth  the  same  any  ways  deny,  the  said  Thomas  Albany,  as 
before,  prayeth  judgment,  and  that  the  said  John  Grendon  be  barred 
from  having  his  action  aforesaid  against  the  said  Thomas  Albany,  &c* 
Ck  rmodviMre  And  because  the  court  of  the  lady  the  Queen,  here,  of  giving  their 
^  ^'  judgment  of  and  upon  the  premises  is  not  yet  advised,  day  is  given  to 

the  parties  aforesaid,  here  before  the  lady  the  Queen  at  Westminster, 
until  Thursday  next  after  the  morrow  of  the  Purification  of  the  Bless- 
ed Mary,  to  hear  their  judgment  of  and  upon  the  premises,  because 
the  court  of  the  lady  the  Queen  here,  are  not  yet,  &c. 


(m)  As  to  a  demurrer  in  general,  tee  ante  p.  St.  n.  (y  1).    (Ed.) 
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Hil.  Term.  Anno  28  Eliz. 
Between  Grendon  and  Albany  in  the  King's  Bench. 

15 86.  ^'  seised  in  fee  made  a  feoffment  to  the  ufc  of  hiniBelf  for  life,  remainder  to  B. 

V^^.^/  in  tail,  remainder  over,  with  a  power,  by  deed  sealed  in  the  presence  of  foor 

Gremdon  witnesses,  to  revoke  these  nses  and  to  limit  new  ones,  if  he  overlived  J.  S. 

V*  After  this  A.  by  his  deed,  in  the  life-time  of  J.  S.  remised,  released,  and  qoit- 

rp»  T  —  "  n  h  1  c^™«d  *>>»  "><*  power  to  the  feoffee  and  the  remainder-man ;  held,  that  this 

[   t.  .—-1     b.j  ftiture  power  was  annulled  by  the  defeasance. 

S.  C.  cited  ace.  Collateral  powers,  and  common  law  authorities,  cannot  be  barred  or  eztUi- 

219.  Winch!  guished  by  fine,  feoffment,  or  any  other  conveyance;  but  powers  relating  to 

sir,  2  Roll.  ^^  ^^  ^'"^y  he  extingnished  by  a  fine  or  feoffment. 

Rep.  dS3.  3  A  present  power  may  be  extinguished  by  release  to  any  one  who  haa  an  et- 

M    60^^*  ^^'  ^^^  ^^  freehold  in  the  land,  in  possession,  reversion,  or  remainder^  and  the 

r8Salk.59S  estate  defeasible  by  the  power  is  thereby  made  absolute. 

3.inmarg.  i  Burr.  76.  94.  3  East,  431,  S.  2  Ves.  Jun.  708.  1  Atk.  3d  edit.  476  n.  l  Inst 
237  a.  (1).  ii.  122, 3,  4,  and  notes  ib.  265  b.  ii.  45S.  and  n.  (l)  ib.  Shep.  Tonch.  126.  203.  322. 
332,  3.  342.  397.  624.  526.  1  Wood,  5th  edit.  185.  ii.  83.  778,  9.  n.  Sugd.  Pow.  2d  edit.  50. 
65,  66.  3  Cm.  Dig.  47.  iv.  282.  287.  2  Sand.  14.  Prest.  Watk.  Conv.  149.  Vin.  Abr.  Attaint, 
N.  pi.  11.  Consent,  A.  pi.  l.  Release,  G.  pi.  18.  I.  pi.  9.  Trust,  T.  pi.  2.  Com.  Dig.  Polar. 
D.    Uses,  L.  6.    Bac  Abr.  Dower,  F.  ii.  384.    Error,  B.    See  the  references  and  notes  infra]. 
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.        .      ■  .  .  .        • 

In  trespass  brought  by  John  Grendon,  plaintiff,  against  Tho- 
mas Albany,  defendant,  for  a  trespass  committed  in  20  acres 
of  Hand  in  W.  in  the  county  of  Middlesex ;  the  defendant,  as  to 
five  acres,  pleaded,  that  Francis  Bunny,  1  Maii  20  Eliz.  by  deed  in- 
dented, did  enfeoff  Miles  Hitchcock  to  the  use  of  the  said  Francis 
for  life,  and  after  to  the  use  of  one  David  Bunny  in  tail,  and 
after  to  the  use  of  one  Walter  Bunny  in  tail,  and  after  to  the 
use  of  Stephen  Bunny  in  fee.     And  afterwards,  viz.  Maii  21 
Eliz.  the  said  Francis  of  the  said  five  acres  (o),  m  which,  &c. 
did  infeoff  one  Richard  Tompson  in  fee,  upon  whom  the  said 
David  entered  for  the  forfeiture.     And  afterwards,  viz.  1  Maii 
22  Eliz.  demised  the  said  five  acres  to  Adam  Blunt  for  twenty- 
one  years ;  who  infeoffed  the  said  Thomas  Albany,  the  now  de- 
fendant;  and  justified  the  trespass,  and  gave  colour  to  the  plain- 
tiff.    And  as  to  the  said  15  acres  residue,  the  defendant  plead- 
ed, that  the  said  David  so  seised  as  aforesaid  in  tail,  2  Maii 
22  Eliz.  by  deed  indented  and  inrolled  in  Chancery,  according 
to  the  statute  (p),  did  bargain  and  sell  the  said  15  acres  to  the 
>aid  defendant  in  fee;   and  justified  the  trespass,  and  gave  co- 
lour to  the  plaintiff.     The  plaintiff  replied  and  said,  that  in  the 
said  deed  of  feoffment  of  the  said   Francis  Bunny,  it  was  pro- 
dded, that  if  it  should  happen   that  one  Peter   Penruddock 
should  die   without  issue  male  of  his  body,  that  it  should  be 
lawful  for  the  said  Francis  at  all  times  at  ins  pleasure,  during 
his  life,  by  his  deed  indented  to  be  sealed  and  delivered  in  the 
presence  of  four  honest  and  credible  witnesses  at  the  least,  to 
^ter,  change,  determine,  diminish,  or  amplify  any  use  or  uses,  pog^^  173  j^ 
limitations,   intents,  or  purposes  limited  or  appointed  in  or  by 
the  said  deed  of  feoffment,  or  the  use  of  any  parcel  of  the  pre- 
njises.  And  afterwards  1  Maii,  anno  23,  the  said  Peter  Penrud- 
dodi  died  without  issue  male  ;  and  after,  that  is  to  say,  20 
Martii  (f ),  24  Eliz.  the  said  Francis  by  indenture  •  between  him  (f )  [Qoery 
M»d  the  said  David  Bunny,  and  sealed  and  delivered  in  the  pre-  May,  ante 
^ce  of  four  honest  and  credible  witnesses  (naming  their  (a)  P-^^J* 
'wunes  as  he  onght  (q)  )  did  alter  the  uses  in  the  said  deed  con-  [•  \m}}}.^  -' 
^ioed:    and  further  covenanted    and   agreed  with   the   said 
I^ftTid  that  for  ever  after  Miles  Hitchcock  and  his  heirs,  &c. 
dioold  stand  seised  of  the  said  20  acres  to  the  use  of  the  plain- 
"ff  in  fee ;  as  by  the  said  indenture  more  fully  appears ;  by 
'^rce  whereof  he  was  seised,  until  the  defendant  did  the  trespass, 
P^i  &C.  '  The  defendant  rejoined  and  confesst'd,  that  in  the 
faid  deed  of  feoffment  there  was  such  a  proviso  as  the  plaintiff, 
^  his  replication,    hath  alleged ;   but  he  said,  that  the  said 
Fnmcis  Bunny,  in  the  life-time  of  the  said  Peter  Penruddock, 
^  I  Apr.  23  Eliz.  by  his  deed  did  renounce,  relinquish,  and 
^^^nder  to  the  said  Miles,  David,  Nicholas,  Walter,  and  Ste- 
pl^  (r),  all  such  liberty,  power,  and  authoritv  of  revocation, 
^  whidi  he  bad  after  the  death  of  the  said  Peter  without  is- 


pleadines  to 


,^(0)  latlie  pleadings,  the  feoffment  by  Fcancis       (q)  See  ante  p.  270.  n.  ^m). 
^^t  is  stated  to  be  of  the  whole  20  acres,       (a)  Tlie  release  is  stated  in  the  . 
'^•P'lSS.    (Eo.)  have  been  made  to  Miles  Hitchcock,   anil  the 

,  (^)8tit.t7.  H.  8.  c.  16.,  see  ante  p.  13.  n.    defendant  Thomas  Albany,  see  ante    p.  S7i. 
(»5-  (Ei>.)  (Ed.) 
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sue  as  aforesaid.  And  further  the  said  Francis  by  the  said  deed 
did  remise,  (&)  release,  and  quit^claim  to  them  the  said  condi- 
tion, proviso,  covenant,  and  agreement  aforesaid,  and  all  his 
power,  liberty,  and  authority  aforesaid.  And  further  the  said 
Francis  by  the  same  deed  granted  to  them  and  their  heirs,  that 
for  ever  after,  as  well  the  said  condition,  proviso,  covenant, 
and  agreement,  as  the  said  power,  liberty,  and  authority,  should 
cease,  and  be  to  all  intents  void,  &c.  Upon  which  rejoinder, 
Tor  the  plain-  the  plaintiff  did  demur  in  law.  And  Altham,  and  others,  of 
^*  counsel  with  the  plaintiff,  did  argue^  that  a  fine,  or  feofiment, 

A  collateral  could  not  extinguish  such  liberty  or  power  (s) ;  a  fortiori  a  re- 
power  cannot  lease  could  not  extinguish,  it ;  for  a  fine,  or  feoffment,  hath 
be  barred  or      power  and  force  to  exclude  the  party  from  all  rights  and  titles  to 

by  fine,  feoffment,  or  any  other  conveyance,  {h)  Winch,  31.  Co.  Lit.  327  a.  Mo.  605.  3  RoU. 
Kep.  337.    Hob.  337,  338.    Post,  174  a. 

(«)  Powen  over  real  estates,  as  distinfcuished  2  Roll.  Abr.  262  (b).  pi.  1.    Antm,     1  Stra. 

from  common  law  authorities  (inira  n.  (y).  ib.)  584 ;  and  although  in  the  original  settlement  a 

owe  their  introduction  to  the  statute  of  Uses,  power  of  revocation  onl^r  be  reserved,  yet  a 

1  Inst  237  a.  ii.  123.    1  Yes.  304.    Sngd.  Pow.  power  to  limit  new  uses  b  implied  {Fouier  v. 

ch.  1.;  and  are  distributed  into  two  classes,  viz.  Norths  3  Keb.  7.    Anon,  1  Ch,  Ca.  242.     Ctls- 

those  which  relate  to  the  land,  and  those  which  ton  v.  Gardner^  2  Ch.  Ca.  46.   1  Inst  237  a.  iL 

are  collateral  to  it    1st  Powers  relating  to  the  124),  unless  a  contrary  intention  can  be  coU 

torn/,  are  those  wkicfa  are  limited  to  some  per-  lected  from  the  whole  settlement  (Jnon,  Stra. 

son  having  an  estate  or  interest  in  the  land ;  584),  or  the  estate  is  expressly  limited  to  other 

and  are  either  appeiutoi/ or  III  ^Tom;  the  former  nses,  Atwatera  y.  Birt,  Cro.  EUz.  856.    In  a 

being,  where  a  person  has  an  estate  in  land  with  deed  executing  a  power,  a  power  of  revocatioa 

a  power  of  creating  an  estate,  to  take  effect  in  and  new  appointment  may  be  reserved,  tfaoagih 

possession  during  the  continuance  of  his  estate,  not  express!  v  authorised  by  the  deed  creatuig 

as  in  the  instance  of  a  tenant  for  life  having  a  the  power,  Adams  v.  Adams,  Cowp.  651.    Difv. 

power  of  making  leases  in  possession.  Hard.  gefscoMy  post,  1  Co.  173  b. ;  anci  such  powers 

415,  and  see  post,  Citrus  case,  6  Co.  17  b.,and  may  be  reserved  toties  qmties.  Diggers  ene^ 

the  notes  ib.;  th^  latter,  where  a  person  has  an  ubi.  sup.    Beckefs  case,  Lane,  118.      Hde  t.^ 

estate  ui  land,  with  a  power  of  creating  an  es-  Band,  Prec.  Ch.  474;  but  where  aa  appoint- 

tate,  to  commence  after  the  determination  o'f  his  ment  under  a  power  is  made  by  deed,  it  cannor 

own ;  as  where  a  tenant  for  life  has  a  power  to  be  revoked  without  an  express  reservation  of 

settle  a  jointure  on  his  wife,  or  to  create  a  term  power  for  sach  purpose  in  the  deed  by  v 

for  years,  Edwards  v.  Stater,  Hard.  410.    2d.  the  power  is  executed,  Hete  v.    Bond, 

Powers  simply  coUateral  are  those  which  are  Zouck  v.  Woolston,  2  Burr.  1136.    2  Ves.  2l£- 

l[iven  to  mere  strangers,  to  whom  no  estate  is  and  this  rule  applies  as  well  to  personal  as  r 

granted,  and  the  power  is  for  the  benefit  of  estate,  see  Mr.  8ugden's  valuable  Treatise 

others ;  as  where  powers  of  sale  and  exchange  Powers,  2d  edit.  317.  319.  where  the  leam^ae<i 

are  given  to  trustees  in  a  marriage  settlement,  vrriter  controverts  the  decision  in  ParU    -«r. 

In  the  creation  of  powers  of  revocation  and  ap-  Pen-ot  (14  East.  423.^,  that  an  appointment  ft»j 

pointment,  (and  powers  of  leasing,  jointuring,  deed  shall  be  revocable  because  the  donee  aii^^ 

selling,  exchanging,  and  charging,  though  not  have  appointed  by  will,  which  would  have  be^ui 

usually  called  so,'are,  in  fact,  powers  of  revoca-  revocable ;  and  as  every  power  reaenred  in     a 

tion,  for  they  operate  as  recovations  pro  tasUo  of  deed  executing  a  power  is  strictly  constmedv  ^* 

the  preceding  estates,)  no  technical  words  are  mere  power  of  revocation  in  sach  a  deed  ¥wifl 

necessary ;  but  any  expression  which  denotes  not  authorise  a  limitation  of  new  oaes,  Wmtri 

an  intention  to  reserve  such  power,  will  be  suf-  t.  Lenthal,  1  Sid.  348.    Powera  rdating  to  i3k 

ficient.  Bishop  of  Oxford  and  Leighion,  2  Vem.  land,  are  favourably  expoondedy  aa  baUw  paft 

376.    Lavendtr  and  Biackstoney  3  Keb.  26 ;  and  of  the  old  dominion,  Soyle  ▼.  FrteUmd,  2  ventr. 

these  powers  may  be  inserted  in  all  conveyan-  350.     Fitzgerald  v.  iord  FaieetMdgif  Ftti- 

ces  which  derive  their  effect  from  the  statute  gib.  7.  Cowp.  263 ;  and  audi  ppwera,  whndi^ 

of  uses ;  and  when  executed,  the  nses  origi-  appendant  or  in  gross,  may  be  releaaed  to  a^T 

nally  declared,  cease,  and  new  uses  immediately  person  having   an  estate   in  possession,   >^ 

arise  out  of  the  seisin  of  tlie  conusors,  recove-  mainder,  or  reversion  in  the  uaA ;  for  tft* 

rors,  or  releasees,  to  the  person  named  in  the  exerdae  of  the  power  is  considered  aa  a  ap^'       | 

appointment;  ancKthe  statute  transfers  the  le-  cies  of  property  advantageona  to  the  pertto      \ 

gal  estate  to  the  appointees,  who,  by  that  means,  to  whom  it  is  given,  and  he  may  tberef^'^       * 

acquire  the  legal  estate  and  possession.  Diggers  depart  with,  or  exclude  himself  from  the  b^' 

•use,  post,  1  Co.  173.   1  Inst  ii.  5|StS.  rB>  nefit  of  it,  infra,  Diggers  cose,  post,  1  Co.  1^^ 

'  A  power  may  be  reserved  to  revoke  all  the  a.    Powers  appendant  may  be  barred  bv  * 

limitations,  or  only  a  particular  limitation,  leav-  feoffment,   fine,  or  common  reooveiy  ^innr*^ 

lag  the  others  unaffected,  Thamsmi  v.  F^re$ton^  and  even  by  those  coBveyancea  nnder  tte  fl*' 
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die  land,  as  well  present  as  future  (t);  but  an  auihority,  or 

power,  which  is  (c)  collateral  to  the  right  and  title  of  the  land, 

cannot  be  given  or  extinguished  by  fine  or  feoffment ;  neither 

can  he  thereby  disable  himself  to  make  an  estate  according  to 

his  authority  and  power,  when  it  comes  in  esse.  As  in  {d)  15  Hen.  A  use  devised 

7.foL  l.b.  where  cesttty  que  use  devised,  that  his  feoffees  should  sell  no/^barr^dTv 

Us  land,  and  died,  and  afterwards  his  feoffees  made  a  feoffment  a  conveyance 

over;  yet  the  feoffees  might  sell  against  their  own  feoffment,  of  the  land. 

(e)  Hard.  415.  [1  Atk.  476  n.  Sd  edit.  4  Crn.  Dlf^.  287.  Sngd.  Pow.  2d  edit.  50].  (</)  Br. 
Tettam.  and  Volant.  6,  7.  Br.  Feofim.  al  U«p,  12.  15  H.  7.  11  b.  Post,  112  a.  173  b.  4  Leon. 
134, 135.  220,  221.  Co.  Lit.  265  b.  Mo.  605.  Kelw.  44.  Hardr.  414.  Latch.  10.  14  H.  7. 
Care  Ult  Poph.  194.    [4  Cru.  Dig.  287.    Vin.  Abr.  Trust,  T.  pi.  2]. 

lite  of  uses  which  are  said  to  operate  without  Duke  of  Devmuhire  v.  Lord  George  Cavendish^  4 
tnmtnatation  of  possession,  as  a  bargain  and  T.  R.  743*  n.  Griffiths  v.  Harrison^  4  T.  R.  748, 
nle,  covenant  to  stand  seised,  and  lease  and  749.    Thus  where  A,  seised  in  fee  of  three 
Rime,  4  Cm.  Dig.  2d  edit.  282, 3.    Botafe-  closes,  one  whereof  had  been  anciently  and 
<|fmeBt,  or  other  conveyance,  of  part  of  the  usimlly  demised,  but  the  other  two  had  not,  de- 
had,  is  an  extingnisliment  of  the  power  as  to  vised  to  trustees  to  certain  executory  uses,  with 
that  part  only,  l  Inst.  237  a.  ii.  124.  Hob.  313. :  power  to  tlie  trustees,  during  the  minorities  of 
aod  where  it  is  made  enly  for  the  purpose  of  those  to  whom  the  premises  might  descend  un- 
citating  a  particular  estate,  as  for  lire  or  years,  der  the  limitations,  and  to  any  tenant  for  life. 
It  nefdy  raspends  the  execution  of  the  power  to  grant  any  lease  of  all  or  any  part  of  the  lands, 
dving  the  continuance  of  the  estate  created ;  so  as  upon  such  lease  there  be  reserved  the  an- 
and  vniere  such  assurance  only  raises  a  charge  cient  and  accustomed  rent  usually  paid  for  the 
«a  the  estate,  it  necessarily  subjects  the  estate  same ;  it  was  held,  that  the  power  only  extended 
te  that  charge,  BvXlock  v.  Tharne,  Mo.  616.  to  the  lands  usually  demised,  since  that  it  never 
l^tven  ia  grots  are  not  affected  by  bargain  could  have  been  the  devisor's  intention  that  the 
od  nle,  lease  and  release,  or  covenant  to  stand  trustees,  who  might  have  an  interest  for  a  day 
*died,  even  though  made  in  fee,  for  they  pass  only,  and  who  were  not  intended  to  have  any 
■•  peater  estate  than  the  appointor  has  a  right  beneficial  interest  for  themselves,  should  be  able 
ts  esivey,  Oilb.  Uses,  142,  3.  Jenkis  v.  Keymis,  to  alter  the  nature  of  the  property,  and  prevent 
iCk.  Ca.  lOS.  Edwards  v.  Slater,  Hard.  410.;  the  centuy  que  use  from  occupying  what  the  de- 
^if  he  conveys  away  his  estate  by  feoffment,  visor  had  always  reserved  for  his  own  occnpa- 
^  or  recovery,  which  assurances  transfer  a  tion,  Doe  ex  dem.  Bartiett  v.  Rendle,  3  Maul. 
^*tlioos  lee,  the  power  will  be  destroyed,  Piime  and  S.  99.    That  where  a  qualification  annexed 
▼•  PMcadr,  Forrest,  41.;    for  which    reason  to  a  power,  goes  in  destruction  of  the  power, 
^'IWa  a  tenant  for  life  intends  to  mortgage  or  the  law  will  dispense  with  the  qualification, 
*>!  his  estate,  and  it  b  wished  to  preserve  his  Dougl.  574.    See  fVirther  as  to  powers  in  ge- 
V^'^tn^  the  estate  is  only  demised  for  a  long  nerai,  1  Inst.  ii.  125.  (Q  3).  578.  (a).  586.  (b). 
^  depending  on  the  life  of  the  tenant  for  342  b.  (1).  17th  edit.  2  Wood,  5th  edit.  777  (a). 
^  who  b  made  to  covenant  with  the  mort-  Sngd.  Pow.  2d  edit.  46,  &c.  2  Fonbl.  Tr.  £q. 
^gtt  or  pnrefaaser  to  exercise  the  powers  as  5th  edit,  156.  n.  4  Cru.  Dig.  2d  edit.  168,  &c. ; 
■^  Ml  direct ;  and  where  he  joins  with  the  re-  as  to  the  persons  to  whom  powers  may  be  eiven, 
>*Mer-nan  in  a  recovery,  the  practice  is  to  l  Inst.  ii.  686.  (b)  ;  as  to  the  execution  of^pow- 
***vf y  daring  the  joint  lives  of  himself  and  the  ers,  post.  Diggers  case,  1  Co.  173.    Clere's  case. 
^>«at  to  tiie  praecipe,  Sngd.  Pow.  55,  56.  6  Co.  17.     FUzwUliam*s  case,  6  Co.  33.    Engle- 
'  ^Vfteriy  simply  collateral,  are  construed  strictly  Jield^s  case,  7  Co.  ll.    Duke  of  Norfolk* s  case,  7 
^  bebg  bare  authorities,  Sayle  v.  FretUmd,  Co.  13  a.    Combers  case,  9  Co.  76  a.    Scrope''s 
^*  Earl  of  Leicester's  case,  1  Ventr.  279.  case,  10  Co.  143.  1  Inst.  ii.  586.  (b);  as  to  the 
^^*^.  268. ;  and  as  these  powers  are  siven  to  effect  of  the  execution  of  a  i>ower,  l  Inst.  ii. 
't'logers  for  the  benefit  of  some  third  person  691,  2.  (b).  ;  as  to  equitable  relief  in  case  of  de- 
^  would  be  prejudiced  by  their  extinction,  it  fective  execution  of  powers,  post,  1 13  a.  p.  281. 
^  Md,  that  the  donee  cannot  by  fine,  feoffment,  n.  (c  2) ;  excessive  execution,  1  Inst.  ii.  74.  (o). 
^[^Btease,  destroy 'his  power,  infra.    111  a.  441.  (cl);  as  to  powers  to  lease,  post.  Mild' 
^^  Diggers  ease,  1  Co.  174  a. ;  nor  can  such  mtty*s  case,  1  Co.  176.    Mounijofs  case,  5  Co.  X 
P**iU  Im  barred  or  extinguished  by  the  act  of  Clere's  case,  6  Co.  17.    fFhitlock's  case,  8  Co.  69. 
*9 other  person,  WiUisv.  Shorral,  1  Atk.  474.  1  Inst.  it.  434-H141.  (c  1).  586.  (b).  ;  powers  uf 
^^ether  tne  donee,  on  executing  a  power  sim-  exchange,  1  Inst.  ii.  449.  (p)  ;  merger  of  pow- 
rS^  cottnteral,  can  reserve  a  power  of  revoca-  ers,  1  Inst.  ii.  563.  (k).    (Ed.) 
|j*B»  is  a  point  not  yet  settled,  see  Wall  v. 

2*li»a«,  1  Vem.  355.  5  Cru.  Dig.  176.  Sugd.  (t)  As  to  the  operation  of  feoffments  and 

^.315,316.  1  Inst  ii.  125.  (Q  3).  fines  in  barring  present  and  future  rights,  see 

Colliers  are  to  be  construed  in  the  same  man-  infra,  p.  278.  n.  (k  l).    Post,  1  Co.  121.  6  Co. 

''^  in  a  court  of  law  as  in  equity,  Dougl.  293.;  70.    1  Inst.  49  a.  ii.  354.  (b  1).   iii.  18.  (i.). 

^  th^  au«  to  be  carried  into  effect  according  Plowd.  423, 4.   Perk.  Sect.  210.   Shep.  Touch. 

]!^  atuition  of  those  who  created  them,  204.  Barnes,  155.   Vin.  Abr.  Feoffment,  A.  2. 

^'^ooff  w.  PartiMgtWf  3  T.  R,  665.  Dot  ex  dem.  fiac.  Abr.  Feoffment,  B.    (£u. ) 
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because  tlie  power  to  sdl  was  aiereiy  coHaSeral  to  the  right  of 
the  laiMi(i;*. 
^  •^fJT^        And  so,  if  (^^  executors  hare  power  to  sell  Imd  to  J.  &  and 
toSt**^'      they  enter  and  disseise  the  heir,aod  aifieoff  a  stranger ;  yet  they 

may  sell  to  J.  S^  for  the  reason  befiore  (w).  And  it  was  resem- 
bled to  the  case  of  tithes  in  (/}  4S  Edw.  5.  15.  a.  irtiere  it  is 
held,  that  a  prior  panon  imparsonee  (x)  shall  have  tithes 
agunst  his  own  fieoffiinent,  because  he  cloth  not  claim  them  in 
respect  of  the  ownership  of  the  land,  or  any  right  or  title  there- 
in, but  as  tithes,  in  respect  that  he  b  parson  by  collateral  means 
[  ♦  III  b.]  (y).  And  (g)  12  (2)  Ass.  plac.  41.  pending  a  •  praecipe,  the 
If  dK  temnt  tenant  makes  a  feoffinent,  and  afterwards  an  erroneous  judg- 
sfiM  peudimg  ment  is  giren  against  him,  yet  he  shall  hare  a  writ  of  error 
nTJmnr^  apinst  his  own  feoffinent  (z),  for  the  error  is  collateral  to  the 
ac«w  rcc»-  right  of  the  land ;  a  fortiori^  in  case  of  a  release,  for  that  which 
very  be  had  should  be  released  is  but  a  possibility,  whidi  cannot  be  released 
t^'bfii^      (a  !)•     And  (fl)  a  diTersity  was  taken  between  a  condition  prece- 

iive  error.  A  poi«bilit j  camaot  be  rdeued.  (^)  Latdi.  10.  4S.  Kelv.  40  b.  44  b.  Co.  Lit. 
»M»b.  9  Co.  77  a.  Po«t,  17S  b.  1  RoO.  Rep.  197.  (/)9Co.49«.  14  Co.  13  U  Cro..Jac. 
3^.452.  Cro.  El.  161.  1  RoO.  665.  S  RoU.  67.  t  Baktr.  IBS,  1&4.  StyL  SS79.  Oweo,59. 
Mo.  47.  50.  «19.  53«.     DalL  50.     Dav.  6  a.    Noy,  33.  15*.    B.  N.  C  178.    Dyer,  43,  pL  «1. 

.^  Crv.  Dig.  yd  edit.  47].    (f)  Poet,  US  a.    4  Lcoo.  156.  tSl.    Co.  Ut.  !t66  a.    1  RoU.  788. 

^m\m.VA.    Br.ErTor,lll.    5  Co.  S9  b.    («)5Co.70b.    Co.Ut.x74b.    [S  Ves.  Jon.  708]. 


^. 


(v)  TiMorupinlose, wliirh was deTised  lobe        (z)  As  to    tbe    appellation  parson    nnpar- 

sold,  rennuiied  ontooclied  by  the  feotfinent,  and  sooee,  see  1  lost.  500  b.  L  104. 108.  n.  (a).  1 

tbe  vendee  sball  be  in  by  tbe  feoflbr,  and  not  BL  Cool  591.    (Ed.) 

by  tbef<Poffees,pott,  1  Co.  Ufa.    Digga^semm^       (t)   While  the  bu»d  continned  in  the  pot- 

1  Co.  175  b.  174  a.      Tbe  case  16  H.  7. 16  b.  setsion  of  the  prior,  the  paynient  of  tithes  was 

is  translated  in  Sagd.  Pow.  Appendix  1.    (Eo.)  saspended  by  onity  of  po^seMiou,  for  be  coold 

(w)  That  a  power  to  sell,  given  by  will  to  not  pay  tithes  to  himself;  hot  as  soon  as  the 
executors,  (iihicli  is  a  conunon  law  aothority,  possession  of  the  land  was  severed  from  that  of 
see  Sogd.  Pow.  102—108.  1  In»t.  ii.  118,  119.  the  rectory,  the  land  became  again  liable  to 
(sc  5).}  is  not  barred  by  a  release  or  any  other  tithes,  becaose  tithes  cannot  be  extinguished- bv 
conveyance  of  tbe  land,  1  lo^it.  265  b.  54f  b.  unity  of  possession,  as  a  rent  charge  may,  which 
ii.  458.  and  n.  (l).  ib.  And  such  power  may  is  issuing  out  of  the  land,  see  the  AickLinhitp  of 
be  exercised  by  the  executors,  although  they  CmUertunf*s  enae,  post,  S  Cok  47.  Priddie  v. 
renounce  probate  of  the  will,  Keuiesv.  BMriam^  Nmpper^  post,  11  Co.  14-  Cro.  Jac.  464  Comb. 
14  Ves.  454. ;  and  if  any  of  them  refuse,  the  503.  611.  5  Cm.  Die.  47.  So  where  a  parson 
others  may  sell,  Sogd.  Pow.  166.  Where  a  purchases  a  manor  within  his  parish,  thr  uniu  of 
tt-stator  directs  his  estates  to  be  sold,  without  possession  discbar^^es  it  of  tithes;  but  if  he  after- 
declaring  by  whom  the  sale  shall  be  made,  if  wardnmakeafeoftinentof  the  manor,  the  fvoDee 
tlie  fund  be  distributable  by  tlie  executor,  ei-  sball  pay  tithes  to  tiie  parson  so  enfeoffing.  Dyer, 
tlier  for  tbe  payment  of  debts  or  legacies,  be  43  a.  The  tithes  of  giebe  lands  also,  while  io 
will  take  a  power  of  sale  by  implication,  Siigd.  tJie  possession  of  the  incumbent,  are  suspended ; 
Pow.  160.  And  it  seems  that  whibt  the  chain  but  if  the  rector  or  vicar  let  his  glebe,  the  tenant 
remains  nnbrok&n,  the  power,  until  exercii-ed,  is  liable  to  pay  the  great  tithes  arising  there- 
will  go  from  him  to  his  executors,  id.  165.  As  upon  to  the  rector  or  nnpropriator,  and  the 
to  the  distinction  between  a  devise  of  lands  to  small  to  the  vicar,  Bru.  Dtsm.  pi.  17.  Cro.  Elit. 
expcntors  to  be  sold,  and  a  devise  thatexecu-  479.578.  Umriiy.  CoUtm.  1  Hrowitl.  69.  So 
tors  sball  sell  the  land,  see  1  Inst.  115  a.  i.  399.  an  impropriator  is  exempted  from  the  payment 
and  the  notes  ib.  758.  (38).  ii.  118.(13«1  (m  5).  of  small  tithes  arising  on  his  fl(ebe  to  the  vicar, 
Sii^d.  Pow.  10^.  Where  a  power  of  sale  given  so  long  as  it  is  in  his  own  haudi,  B9oik  v.  Frua^ 
to  several  shall  survive,  1  Inst.  113  a.  i.  399.  /m,  Hetl.  51.  Fitxg.  79. ;  but  if  he  let  his  glebe, 
and  the  notes  ib.  Sogd.  Pow.  166.  255. ;  and  the  small  tithes  are  due  to  the  vicar,  and  the 
that  equity,  by  reason  of  tbe  ti  nst,  will  interpose  great  to  himself,  ib.  (Ed.) 
to  prevent  the  consequences  arising  from  the  (z)  Ace.  post,  112  a.  Cro.  Eliz.  t94.  Pahn. 
extinction  of  the  power,  .Sugd.  Pow.  ."$86, 7.  As  264.  Roll.  Abr.  749 ;  and  when  he  is  restored, 
to  common  hiw  authorities  in  general,  see  Sugd.  tbe  alienee  shall  enter  upon  him ;  bnt  the  alienee 
Pow.  i.  129.  l.'>6.  196.  255.  1  Inst  iii.  Index  tit.  cannot  have  a  writ  of  error  for  want  of  privif?, . 
Powers  at  common  law.  2  Prest.  Abst.  247.  2  Ass.  2.  RolL  Abr.  749.  Bac.  Abr.  Error,  B. 
249.   J54,  255.    Lord  DwUngltm  v.  Pmlteney,  (Ed.) 

Cowj{jM>9.    As  to  powers  under  acU  of  par-       (a  1)  It  is  a  rule  of  taw,  that  no  posaihiltty, 

jUx  V.   Crokf,  Cowp.  26.     1  Prest  right,  title,  or  thing  in  action,  shall  be  granted 

1&&%  iL  247.    Sogd.  Pow.  1.    (Ed.)  or  assigned  to  a  stranger,  on  acconot  of  tho*. 
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dent,  and  a  condition  subsequent;  for  a  condition  subsequent,  Distinction 
before  the  breach  thereof,   may  be  released  {b  1),  for  there  the  Jjet«reen  con- 
estate  passeth  (c  1),  and  the  condition  is  annexed  to  that  which  dent  anS  siiV 
may  be  released.     But  in  the  case  of  a  condition  precedent,  sequent: the 
there  is  but  a  possibility  (d  1) ;  as  if  I  grant  to  you,  that  if  you  bT^elea^s'^^^^^^^ 
do  such  an  act  you  shall  have  an  annuity,  of  20/.  per  ann.  during  the  latter  may. 
your  life,  and  before  the  performance  of  the  condition,  you  re- 
lease the  annuity  to  me,  tlie  release  is  void  (e  1),  because  the 
release  cannot  extinguish  a  possibility.     The  case  of  Littleton, 
chapter  (6)  Release  105.  where  the  son  releaseth  in,  the  life  of  Wl^it.  Sect. 
his  father,  the  release  is  void  (f  l).     And  40  Edw.  3.  22.  a  fu-  tet'^^^^^ 
tore  duty  as  a  relief,  (g  1)  &c.  is  not  released  by  this  word  de-  47  b.  4  Leon! 
mand  (h  1),  {c)  18  Edw.  3.  fol.  26.  a.  &  titulo  Avowry  99.  ^  i^*-  «^o- 

(c)  Owen,  40. 


danper  of  maintenance,  and  of  maltiplyins:  con-  rating  by  estoppel    (1  Leon.   33.    Pelh  and 

taatioDS  and  snits,  L9mpet*$  c  i$ff  post,  10  Co.  Brown,  Cro.  Jac.  590.   1  Fearn.  8.    l  In<it.  i. 

46.  Bac.  Abr.  Release,  HI. ;  biitalthotigh  amere  J40.  (k).   Helps  v.  Hereford,  2  Barn,  and  A. 

pMiibtUty  cannot  be  released  to  a  stranj^er,  vet  24t*    Ante  p.  t4S.  n.  (u  f ),  or  may  paxs  by 

iU  ri^ts,  titl6«,  and  actions,  may  be  released  to  the  bargain  and  sale  of  commissioners  of  bank- 

the  ter-tenant,  for  securing  his  repose  and  quiet,  mpt,  2  Prest.  Abst.  93.  1  Prest.  Est.  76.  Ante 

sad  for  avoiding  litigations;  and  therefore  a  p.  243.  n.  (u  2).    (Ed.) 

right  or  title  to  an  estate  of  freehold,  be  it  tn  (b  1)  So  after  breach,  of  the  condition,  the 

ftaeiUi,  or  infnhtro,  maybe  released  in  five  right  of  entry  may  be  released,  or  the  estate  may 

^JK   1st,  To  the  tenant  of  the  freehold  in  fact  become  absolute  by  a  confirmation,  i  lust.  291 

Of  in  law,  without  any  nrivitj-.     2d,  To  tiie  per-  b.  iii.  426. 297  b.  ii.  630.    (  En.) 

*on  in  remainder.    3d,  To  the  person  who  is  (c  1)  llie  doctrine  that  a  power  of  revocation 

*^iwd  of  the  reversion,  withont  any  privity,  may  be  extinguished  by  release,  proceeds  npon 

^K  To  tlie  person  who  has  right  only  in  respect  the  principle  that  the  estate  is  vested,  subject 

o^Tity;  as  if  the  tenant  be  disseised,  tlie  to  be  devested,  see  post,  112  b.  SmUh  v.  Ca- 

M  may  release  his  services,  in  respect  of  tlie  melfordy  2  Ves.  Jun.  708.    (Eo.) 

PrWty  ind  right,  without  any  estate.    5th,  In  («  1)  In  the  case  of  a  condition  precedent, 

J^ecf  of  privity  only,  without  right;  as  if  te-  the  condition  must  happen  before  the  grantee 

wmiin  taU  make  a  teoftraent  in  tee,  the  donee  can  have  any  right;  and  though  the  event,  on 

»  UU,  after  the  feoffment,  has  no  right,  and  ^hich  the  estate  is  to  vest,  should  become  im- 

yw,  in  respect  of  Uie  privity  only,  the  donor  possible  by  the  act  of  God,  yet  tlie  gift  would 

■'yrelease  to  him  the  rent  and  ail  services,  faH.  whereas  if  a  condition  subsequent,  Uhat  is, 

«^g  fealty,  po*«t,  10  Co  48  a.   1  Inst.  269  a.  annexed  to  an  estate  already  ve^ted,)  become 

M9t,3.    So  if  ter-tinant  and  the  person  en-  impossible,  the  estate  would  be  discharged  from 

"Ued  to  the  right  or  possibility  joined  in  a  the  condition,  and  become  absolute,  1  Inst.  206 

Pmtoftlie  Unds,  it  would  pass  them  to  the  a,  b.  ii.  21,  22.    Seefnrtherasto  the  distinction 

gWrtee  discharged  from  the  right  or  possibility,  between  conditions  precedent  and  subsequent, 

W-Uad.    And  a  distinction  is  observable  be-  y  i,„t.  ii.  2.  (a).  18, 19.  and  n.  (k).  ib.  i  Prest. 

j;j«ea  a  bare  possibUity,    and    a  possibility  Est.  2d  edit.  40,  41.  475,  6.    (En.) 

JJjMwiA^                     ^^T-^H^P  hi^J  h«t  («  0  Contra,  Shep.  Touch.  322.  and  see  n. 

T^'enopeof  succession,  such  as  the  heir  has  /.\v  ;„„„      J^-^  ^; 

^  hia  ancestor,  or  where  there  is  a  contin-  ^  V^*  !  i^  *'       .^  .         .^          ^        t          . 

««il  limitaUon  to  persons  not  ascertained,  as  to  («^  O  "  is  othcrwu«e  where  the  release   is 

*«iiirvivor  of  several  persons,  to  children  who  ^^^^  w»th  warranty,  for  that  will  bar  the  re- 

■M  attain  twenty  one,  or  who  shall  be  living  feasor  and  his  heirs  of  a  future  right,  which  was 

at  the  death  of  tITeir  surviving  parent,  or  the  "«*  »"  him  at  that  time,  1  lust.  265  a.  ii.45?.  3 

^of  one  of  the  parents ;  a  possibility  coupled  T.  R.  371.    Doe  d.  Hutchinson  v.  Prtsliridge,  4 

J^in  interest  is  instanced  by  an  executory  Maul,  and  S.  180,1.    (Ed.) 

^*^,  or  by  a  contingent  interest,  when  the  (g  1)  Contra  Hancock  v.  Field,  Cro.  Jac.  t71. 

^*fym  is  fixed  and  ascertained.    The  former,  where  it  is  said,  that  a  release  of  all^emands  is 

^gk  it  may  be  bonnd  or  extinguished  by  es-  good  to  extinguish  a  warranty,  though  future, 

^Ppel  (1  Inst.  265  a.  it  457.  3  T.  R.  371.  in-  and  to  bar  a  demand  of  relief,  (cite  40  Edw.  3. 

^i^  aad  in  equity  by  contract  (2  Prest.  Est  pi.  22.  the  case  above  referred  to,  which  wasad- 

H^UVJig&l  T.  IVright,  1  Ves.  409.),  yet  is  not  jonrned  without  any  express  decision,)  becanse 

?^*iitbley  or,  as  it  seems,  transferable  to  as-  in  the  one  case  the  land  b  bound  by  the  war- 

9^Mi  mider  a  commission  of  bankrupt,  2  ranty,  and  the  relief  is  by  reason  of  the  seignory 

f*^  Abst.  95.;  bnt  the  Utter  ma/  not  onlv  whereto  it  belongs,  so  it  is  a  eood  bar.    See 

7  ^ond  by  estoppel  (Weak  ▼.  Lower,  Pollext.  farther  as  to  the  extent  of  a  release  of  all  de- 

Z;\  or  in   eom^  by  contract   (Wrighi  y.  mands»  1  Inst.  291  b.  iii.  426,  7.  ii.  452.  (b). 

?lff^f  sap.X  bat  is  devisable  (JontB  v.  Aof,  Com.  Dig.  Release,  (e  1).    Bac.  Abr.  Release, 

^ft.  88.  1  H.  Bl.  30.),  may  be  released,  ex.  I.    (Ei>.) 

^'^liiilfed  by  ftoffmcnt,  fine,  or  recovery  ope-  (h  1)  Sea  the  last  note.  - 
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Fm-^mMca-       And  on  the  oibq'  side  iting  Mg^aJ  V'  *■  rfihe  bDerTem- 
4ut-  pk:  and  as  to  the  first  pcont  lie  sud.  doc  aibzieor  (^  feoff- 

iDeot  mar  otterlr  extininiisli  the  said  iMwm  ami  —ihuiiti  fi  1)« 

SO  that  toe  kc&yr  had  diasabled  ^'vamuM  i^  €Mtg1i   k  vliai  it 

came  in  esse.     And  tbereibre  At  cbbcl  far  ^on:  of  admittance, 

is  no  otiier  in  ^eci,  bat  thas  JL  infajfc  R.  to  fhe  me  of  A. 

kimseif  fix-  fife,  and  afier  to  the  ^  €t  R.  im  taS,  and  wiRer  to 

the  nse  ct  C  in  fee,  wbh  profmo  afid  IKarr  ftci  icmlce  die  naes, 

«fed  to  liciii  aev  cses..  if  jL  sssmt^  JBL  aad  a&crvavds  jL  makes 

a  iieo&:est.  xai  afiicr  £.  £e> ;  vlieBftier  jL  laar  Emit  new  uses 

against  k>s  cvn  fciiTfue  is  zbe  qaestaoa;  aad  ke  comeifiid,  he 

AI^«fiK«t      could  ace     Aai  £zic  he  sadU  tbsaSvonrisof  sadh  fiifce  that 

UniUrrt^      ft  j^Tcs asai  excLa5es  the  &cfiK- mx cadr fiw  aS  preKnt  fij4its, 

ruTl^^  F^M-     -  ^^*  ^^^^^°^  ^  rticxx?  R^as  acKS;  tatKS.    Akcv  as  the  books  are,  m 

sibUiiM*.  «ks     the  ciEie  of  :ec2sac  bj  oe  cccrteij  in  [f^^  9  Hen.  7.  fid.  1.  b.  (k  I) 

a!r*^^'^^     am!  in  :Iii>  c^eof  ul  axcnader.  aadraooipaj  inavrit  of  deceit,  in 

^>^;f»  *  9  Htfo.  7.  ^-k  b.  aai  in  a«  cme  where  tiK  son  diwmed  the  fin 

tber«  jmi  Btaiik  a  iet-iBiwr.,  in  -jf^  30  Hen.  6. 43.  a.;  and  in 
all  actioos  which  are  ni  a  manner  ooQabenl  to  die  hmd,  as  (g) 
54  ll«!Q.  (>.  M.  a^  the  case  of  jcamt,  ;i}  3S  Edw.  3. 16.  b.,  the 
cue  of  vieccif^  in  d^cee  c»es  those  actiaBs  are  cztii^;nished  by 
a  tieviEneirc  cf  die  Lind,  and  jec  dn-  aie  oJlatrfal  to  the  fight 
vf  die  hunK  bj  which  no  bnd  is  iViamdidj  bnt  are  only  to  re- 
ibrm  tfa<  erroneoas  proceeific;^  the  fidse  oad^  and  &lse  letnm 
of  the  sherid^  &c>  btic  becawe  hr  a  mcsn,  the  posMssion  and 
inJKcicanc^  of  the  had  wonhi  be  ako  remoied  and  devested  by 
them^  ice  thac  reatsoa  by  a  fieobacnt  of  the  knd,  those  acti<»is 
are  ggoe. 
Sumwr.  ts5.  "^  Sc  in  the  case  ac  bar«  ahhoagh  Ais  fomrr  to  ren>ke  the 
[  '^  ll'i  X.  7  iScrmer  u:>e^  aixii  ^fstaces*.  and  to  lisiit  a  i&ew  nse  is  not  pitqperly 

aoT  iiicervT^c  or  r^t  in  die  lamL  yd  it  is  a  mean  by  which  the 

pctRK^cn  ;iJ3d  rt^otc  of  toe  land  shall  he  akered  and  devested 

wad  ft  atan      cat  of  ;i  third  person  >  L\     Also  it  is  dear,  that  a  fbture  use 

■«•  shall  be  jiviro  inciusixtjly  in  the  Kreir,  as  ^a;  27  Hoi.  8.  29*  b. 

acd  in    Vtiumers  citsey.   Plow.   Cc»dl;    and  then  if  a  future 
n^ht«  a  ttiture  ^ction^  which  b  collateral  to  the  riffht  of  the 
land*  and  a  tutiure  vse  shaU  be  grnen  and  cxtiimiished  in  the 
Soafafonm    livi^rT  of  the  laod;  ;so  it  wn»  said^  shall  it  he  in  the  caseattbe 


<ci:  Ptnciri  a.    Co.  Lit.  t:$7  4.    Hod.  ^;5r.  :»8w    Mv.  «a9w    iBAKe^asr.    [llHt.S65l 

femnc  per  Le  Cortiisitf,  o\     4  LtMO.  U^  -fit.     HhiIk  ^39.    Ital.  SccC  474.    f  BoD.  Rep.  S$ 
(f\  *  Leon.  1J4.  i^O.    Cu.  lit.  ^o^  4.  b.  i^Tlk     .f  >  •*  Lcoaw  tJ9c  £».    Br.  Attuat,  11.    ™ 

Bar.  0.    Br.  Entie  Cuoc<^aMie«  4.     Fits.  B^.  70.    <  *  •  4  Leeik  153^  ttl.    S  ReB.  Rep. 

[.ifaefi.  Tondi.  tiiS.    YIdI  Abr.  Attauit.  N.  wL  11.  t  SuwL  14].    {•) 4  IJtmL  tSU  13S.  Br.  Fm^^ 


aaa  re^emeis  sor  me  cimoitioii  Dn>JL«D,  ami  taea  wi  pemi*  aaBeu«  w  k; 

the  w)£t  die* ;  jet  he  shaU  Mt  be  tesuu  by  the  ia  vdbae  is  elTMMBk  atnf  i 

eartesj,  (or  that  cicle  wa»  iaelaaiTel'v  bm  9ml  lerres  m  wel  far  iiti»  pi 

Ipv^aMn^fcydieiivery^aiMithecuMiitioavaa  aat  ai^or^Rpeadai^afaa 

MtaMH|^hia  tide,  ^ot  tti  the  iKoifiMia,  ha  i  ia  1  Jl  rTins  1    ■hft^ 


^i  I,  Ad  where  tnant  bTthecwtesr^  alfter    hchiByagta  Ae  Imi^ai  weB  at  Has  hmd  it 
Mfliie,  makes  a  tfenifinent  ia  ii«c  apuii  omifitw^    Sa  a  rtca^eiy  4w»  sat  a^  bar  the  ertOe, 
aad  re-enters  tbr  the  condition  bn>k«n,  ami  thea    att  pavets  aaaemed  to  k ;  libr  the 
the  wi^  (iiei ;  jet  he  shaU  aot  be  tenant  by  the    iavdbaeaairsncb 

ibdBiei,&c  _ 
he  kail  atlbr 

^ ^ ^      ^   1  Ycatr.  ttS.        ^ 

LM5.'Wn«hc,idX  ViB.Ahr.    wUh  ¥.  BiNiitt,  I  F^  Wm.  fST.  SigA  Fow>       ^ 


whale c«a«e,aBipaai,ar       (ftl)StaMit  a.n4.  a.(»>iad  the 
powen,  ac*    than  cte^   <BaO 


Illb.^ll2a»  Albany's  CASE.  S7d 

1>ar;.fbr  let  us  examine  the  case  by  parcels,  and  suppose  that 
in  the  case  above,  the  proviso  had  been  only,  that  if  A.  survive 
B.  that  then  he  might  revoke  the  former  uses,  without  more,  it 
was  clear,  that  after  the  said  feoffment  he  could  not  revoke,  for 
then  he  would  have  the  land  again  (b)  against  his  own  feoffment, 
which  would  be  against  all  reason,  and  against  all  the  books 
aforesaid. 

Then,  in  the  case  at  bar,  the  proviso  goes  further  (m  1),  scil, 
that  he  may  alter,  change,  &c.   Suppose  ttien  that  he  had  power  A  person  tak- 
to  revoke  the  ancient  uses,  and  power  to  limit  new  uses  to  a  ingnndera 
stranger,  how  should  the  stranger  have  this  new  use  ?  Certainly  ^u^taie"^ 
by  force  of  the  first  feoffment  made  by  the  said  A.  for  out  of  from  the  ori- 
that  all  the  present  and  future  uses  also  arise  (*n  1).     And  so  ginalconvey- 
the  stranger  shall  have  this  use  in  a  manner  by  the  said  A. 
against  his  own  later  feoffment  and  livery,  which  for  the  reasons 
aforesaid  cannot  be.     And  it  was  said  that  the  book  in  (c)  15 
Hen.  7-  11.  b.  which  hath  been  cited  on  the  other  side,  is  not 
to  be  compared  to  this  case,  for  two  reasons :  one,  because  tliere 
the  feoffees  having  power  to  sell,  as  is  aforesaid,  made  a  feoff- 
ment over  to  the  nrst  uses,  for  so  is  the  book,  and  then  not- 
withstanding their  feoffment  they  might  sell  as  much  as  the  tes- 
tator could  devise,  and  that  was  the  use.     The  second  reason  Sointhedc* 
isy  because  when  the  feoffees  sell  the  lise,  the  vendee  is  in  by  the  and  the'^^ow^r 
devise  of  cestuy  que  use(o  1) ;  as  in  the  case  of  executors  who  of  sale  to 
have  power  to  sell,  their  vendee  shall  be  in  by  the  testator  and  executors,  the 
not  by  them  (p  1 ) ;  but  in  the  case  at  bar,  the  new  cestuy  que  be°in^by  ^he 
acse,  as  hath  been  said  before,  would  be  in  [in]  a  manner  by  the  devisor. 
fe<^or ;  for  the  feoffor  in  case  of  an  estate-tail  limited  in  use 
shall  be  supposed  donor  (q  1).'    And  as  to  the  case{d)  12  Ass.  If  the  tenant 

alien  pending 

a  real  action,  yet  he  may  have  a  writ  of  error — seeua  if  he  make  a  feofiraent  after  judgment, 

(6)  Co.  Lit  265  b.    (c)  Ante,  111  a.     Poph.  194.     14  H.  7.  casn  ultimo.     Latch.  10.    Hard.  414. 

KeL  44  b.  Mo.  605.   Post,  173  b.  Co.  Lit.  365  b.   4  Leon,  320,  221. 134, 135.   Ante,  111  a.    Br. 

Testament  and  Volnnt.  6,  7.   fir.  Feofimental  Use,  12.    2  Wils.  400.    (d)  4  Leon.  135.  221.   Co. 

Lit  266  a.    1  Roll.  788.  Pabn.  254.  Br.  Error,  111.  Ante,  Ilia.  3  Co.  29  b.    [Bac.  Abr.  Error, 

B.    Ante  p.  276.  n.  (z)]. 

. 

(v  1)  It  has  been  thought  that  the  reserva-  2  T.  R.  241.  Isherwood  v.  0[(/Anioir,  3  Man!,  and 

lion  of  a  power  of  revocation  only  will  not  enable  S.  382.    1  Inst,  ii.,591.  (b).     The  appointee 

tke  donee  to  appoint  new  uses,  bnt  only  to  re-  takes  under  the  power  as  if  inserted  therein ; 

Yoke  the  old  ones,  see  2  Cas.  and  Op.  97.    2  but  not  so  as  to  take  by  relation  from  the  ere- 

Fonbl.  Tr.  Eq.  5th  edit.  159.  and  n.  (r).  ib.    4  ation  of  the  power,  as  in  case  of  an  assignment 

Cra.  Dig.  2d  edit.  174.  2  Prest.  Abst.  276,  7. ;  in  a  commission  of  bankruptcy,  that  is,  by  force 

■Wt  this  doctrine  is  controverted  by  Mr.  Sog-  of  the  statute,  and  <to  avoia  mesne  wronefni 

den  in  his  valuable  Treatise  on  Powers,  who  acts.  Per  Lard  Hardwicke^  C,  Duke  qf  Marl' 

takes  this  distinction,  That  a  power  of  revoca-  borough  v.  Lord  Godolphm^  2  Ves.  61.    And  the 

tion,  in  an  original  settlement,  is,  in  general,  execution  of  a  power  will  not  defeat  an  estate 

■tm^unoont  to  a  power  to  revoke  and  limit  new  previously  created  by  the  person  who  executes 

Uses,  though  a  mere  power  of  revocation  in  a  it,  Goodright  v.  Cutory  Dougl.  477.   and  see  3 

deed  executing  a  power,  will  not  authorize  a  li-  Prest.  Abst  287.    (Ed.) 

mitation  of  new  uses,  Sugd.  Pow.  309 — 311.        (o  1)  Ante  p.  276.  n.  (u).    And  though  the 

And  see  ante  p.  274.  n.  (s).    (Ed.)  legal  estate  remains  in  the  heir  at  law,  or  de- 

(H  1)  An  appointment  operates  under  the  visee,  (in  case  of  a  devise,)  until  the  power  be 

ttatate  of  nses,  not  as  a  conveyance  of  the  land,  executed,  (l  Inst.  113  a.  i.  398,  9.  236  a.  ii.  118, 

iMrt  as  a  snbstitation  of  a  new  use  in  the  place  of  119.    Hilton  v.  Kenworthy,  3  East,  553.),  yet 

%  Ibnner  one ;  and  he  who  takes  under  a  power  when  the  power  is  executed,  it  will  overreach 

derives  his  estate,  not  from  the  person  executing  and  defeat  all  incumbrances  subsequent  to  tlie 

^M  power,  but  under  the  original  conveyance  creation  of  the  authority,  2  Prest.  Abst.  258. 

Iiy  which  the  power  was  created,  in  the  same  (Eo.) 

-^aaaer  at  if  thiB  use  appointed  had  been  limited       (p  i)  See  Scatterwood  t.  Edge^  l  Salk.  22 

ta  him  in  saeh  a  conveyance.    Ante  p.  274.  n.  2  Fonb.  Tr.  Eq.  86.  Ante  p.  276.  and  o.  (w 

<t).  Poet,  Digge^B  ccse,  1  Co.  173.  VenahU$  v.  lb.    (Ed.) 
JfMTtty  7  T.  R.  342.  438.  RoHnaon  %  HardcoMiU^       (Q  1)  Ante  p.  1  i% 


2ao  ^iMAsn's  cisz.  Part  L 

4L  of  Tjtot,  be  said,  dnt  the  fi»Aiiefit  caniiot  bar  him  of  the 
viit  cf  cTTor,  beasje  aotwjdHttndrM  his  fieoffinent  he  remains 
tenant  »  u>  the  dessandant,  and  sfaallplead  all  pleas  which  the 
'tenant  might  f  ^ead,  asd  cotviihstanding  that  shall  be  received, 
kc  and  judgment  given  asaiast  him  as  tenant  (r  1)  ;  wherefore 
opoo  tocfa  judgment  giren  agiinst  him  after  his  feoffinent  he 
^all  faaTe  a  writ  of  error ;  bat  {e]  if  after  the  judgment  given  he 
makes  a  feoffinent,  he  shall  never  have  a  writ  of  error  (s  l), 
nor  an  artaint:  and  therefore  the  reason  is  not  in  the  case  of  (/) 
C  ^  112  b.  3  12  Ass.  as  hath  been  orged,  *  that  the  feoffment  doth  not  ex- 

tn^nish  it,  becacse  it  is  collateral  to  the  right  of  the  land,  for 

then  bj  the  same  reason  his  fiHrfFment  after  judgment  given 

should  not  extinguish  it ;  wherefore  it  seemed  to  him,  tnat  a 

P<yC^'  fine  or  feoffinent  may  extinguish  the  said  fiiture  power.     And 

of  iRich  opinion,  upon  conference  had  with  tl  e  Lord  Anderson 
and  other  justices,  was  Wray,  CiueT  Justice  of  England,  and  all 
the  court  of  King^s  Bench,  tint  is  to  say,  that  (a)  the  said  power  as 
^^  well  to  revoke,  as  to  limit  nev  uses,  may  be  utterly  gone  or  extin- 
guished either  by  a  fine  or  fecSment  (t  1).  And  as  to  the  second 
Whttherz  point,  he  conceived,  that  the  said  ftiture  power  might  be  re- 
tT'^tm^  leased,  for  it  may  be  resembled  to  a  condition  subsequent (u  1), 
pmmtr^aod  to  although  the  performance  or  breach  thereof  cannot  be  done 
ame  by  a  t^m-  without  an  act  precedent ;  as  if  ^.  enfeoff*  B*  and  his  heirs  upon 
mu!t*bt  re-*"^  condition,  that  if  B.  survive  C.  if  then  A.  or  his  heirs  pay  to  B. 
laitd  ?  his  heirs  or  assigns  405.,  that  then  he  and  his  heirs  shall  re- 

enter; in  that  ca>e,  it  is  a  condition  subsequent,  and  although 
it  cannot  be  performed  but  upon  a  contingency,  yet  is  the  inhe- 
ritance in  him,  and  shall  descend  to  his  heir,  and  therefore  may 
be  released,  and  his  heir  by  his  release  may  be  barred.     And 
therefore  if  a  man  n.akes  a  leofiment  in  fee  with  warranty,  in 
that  cafe  before  he  can  vcuch,  he  ought  to  be  impleaded,  so  that 
the  voucher  depends  upon  an  act  uncertain,  that  is  to  say,  that 
A  release  of      he  shall  be  impleaded  in  a  real  action  by  a  stranger;  yet  by  a 
bSrf  a^^i^Jl^    release  of  all  demands  (i),  Littleton  in  his  chapter  of  War- 
ty, tbuogb  to-    ranty,  foL  17Ksaiih,  that  the  warranty  ^is  extinguished,  for  it 
^'^'  is  an  inheritance  in  law,  and  may  descend  to  the  heir,,  and  by 

consequence  may  be  released  (w  1 ). 
Tbooisb  a  co-         Also,  if  a  man  covenants  to  do  a  collateral  act,  in  that  case 
e^^ralart*  before  the  breach  of  it,  a  release  of  all  actions,  suits,  and  quar- 
ts not  di»-  rels,  is  nothing  worth,  for  before  the  breach  of  it  (x  1),  there  is 

charged  by  a  not  any  duty,  nor  cause  of  action,  but  the  breach  ou&rht  to  pre- 
release of  aU  J        J-*  '  s  r 

aetions  before  breach,  it  is  otherwise  as  to  a  release  of  tJl  cevenanU.  (e)  Co.  Lit.  «89  a. 
(/)  ADte,  111  a.  [Shep.  Tonch.  203.  2  Sand.  Uses,  Ul.  (a)  Post,  174  a.  Co.  Lit  2;^  a. 
Hob.  337,558.  Mo.  605.  %  Roll.  Rep.  337.  3  Co.  83  a.  \t  Sand.  14.  Com.  Dig.  Uses,  L.  6]. 
(b)  Lit.  Sect.  748.    Co.  Lit.  392  b.    8  Co.  154  a.    5  Co.  71  a. 

■ i , 

(R  1)  8o  the  tenant  to  the  prxcipe,  notwith-        (t  l)  See  ante  p.  274.  n.  (»).  and  the  books 

■tanding  be  has  aliened,  may  talte  a  release  from  there  cited.    (Eii.) 

Uie  demandant,  for  he  is  tenant  in  law  as  to        (u  i)  See  ante  p.  277.  n.  (c  1).  Shep.  Tonch. 

nim,  and  It  presumed  to  be  as  much  interested  32«,  9.    Com.  B.g   Uses,  1 .  6.    That  a  future 

to  answer  the  action  of  tlie  demandant,  a!»  if  lie  dower  may  be  dcfensanced,  and  thereby  annul- 

ntterly  were  tenant  in  deed,  l   Inst.  26o  a.  led,  i>osl,  113  a.    (En.) 
li.  465.  and  n.  (s;.  ib.    (Ed.)  (w  j  )  See  ante  p.  276. n.  (a  l). 

(X  i;  For  tlie  difference  when  broken  or  not, 

(il)  So  if  he  who  suffers  a  common  reco-  see  Dyer,  ii7.  Hae*8cuse,  post,  5  Co.  71.  8  Co. 

P»^yjMM5eoi!meut,  or  levy  a  fine,  he  can-  153.   10  Co.  51.    1  lust. 292.  iii.429.  Lit.  Rep. 

no^^^m|1t  of  error  to  reverse  it,  Pig.  169.  86.   Mo.  M,  3  Leon.  69.    And.  8.  64.  and  the 

(Ml),    (En.)  books  cited  in  the  next  note.    (Ed.)  , 


llSft.b. — 113  a.  Albany's  case.  £61 

cede,  as  it  was  adjudged,  Tr«  4  Eliz.  Rot  1027*  in  Communi 
Banco.     But  in  the  same  case  a  release  of  all  covenants  will 
bar  it,  as  it  is  said  in  35  Hen.  8.  56,  57.  (c)  Dyer  (t  1);  for  by 
his  death  the  law  transfers  it  to  his  executor,  ana  by  consequence 
he  may  release  it     And  16  Edw,   3.   Fitz.  Barre  145.  {d)Q,  A  release  of 
woman  hath  title  of  dower  of  land,  whereof  one  is  tenant  for  reversiOTieT 
life,  the  reversion  to  another  in  fee,  and  the  woman  releases  to  after  a  lease 
him  in  the  reversion,  it  is  a  good  bar  in  a  writ  of  dower  against  ^or  life,  is 
tenant  for  life ;  and  yet  at  tne  same  time  she  had  no  present  ^     * 
cause  of  action  against  him,  but  in  jvinro  after  the  death  of  te- 
nant for  life(zl).     So  21  Hen.  7.  41.  a«  (^)a  release  of  an  So  of  a  release 
annuity  (a  2)  to  the  patron  in  time  'of  vacation  is  good,  yet  no  of  •«  ammity. 
action  lies  against  him,  nor  against  any  other  till  a  successor  be  |„  tim/ofv»^ 
made ;  and  yet  a  release  will  extinguish  it  (b  2).  And  suppose  in  cation, 
the  case  at  bar,  that  the  power  of  revocation  upon  the  said  con-  ^ 

tingency  *  had  been  reserved  to  the  feoffor  and  his  heirs,  with-  [  *  113  a.  ] 
out  doubt  it  was  inheritance  in  him  (c  2),  and  should  descend  Whether  a 
to  his  heir,  and  by  consequence  his  release  shall  extinguish  it ;  ^^^jon  r^ 
but  as  to  that  point,  the  court  gave  no  resolution:  but  it  was  served  to  the 
agreed  ^per  totam  curiam^  that  if  the  power  of  revocation  had  |«<;ffofandhi8 

Keodible?  (e)  5  Co.  71  a.  10  Co.  51  b.  [Shep.  Touch.  34«].  (<0  Co.  Lit.  tes  a.  5  Co. 
^1 1.  8  Co.  151  b.  Doctr.  Plac.  149.  [Bac.  Abr.  Dower,  F.  ii.  384].  (e)5  Co.  71  a.  8i 
b.  S  Rol.  S40.  Co.  Lit.  266  a.  Fitz.  Release,  57.  Br.  Release,  33.  Br.  Dean  and  Chapter, 
11>  [Via.  Abr.  Release,  I.  pi.  9]. 

(t  1)  That  a  release  of  all  actions,  duties,  n.  (€>.  snp.    The  reason  is,  because  the  fee  U 

VBd  dcniands,  made  by  the  lessor  to  his  lessee,  in  the  patron  during  the  vacancy.    (F.o.) 
^  not  discharge  a  subsequent  breach  of  cove-        (c  2)  In  Holmes  v.  CoghiU^  7  Ves.  499.   12 

i^t  to  leave  the  premises  in  good  repair,  Han-  Ves.  S06.  it  was  contended  tluit  a  power  of  dis- 

**^v.  FifU,  Cro.  Jac.  170;  but  a  release  of  all  position,  not  restrained  as  to  tlie  objects  or 

nfeoaots  is  a  good  discharge  of  a  covenant  mrde,  was  in  elfect  absolute  property  ;  but  the 

^(ore  it  is  broken,  as  well  as  after,  1  Inst.  293  court  held  otherwise,  and  that  even  where  a 

o>  iii.  499.    But  where  in  covenant  by  assignee  person  has  a  power  of  disposition  for  his  own 

^  feoffee  against  feoffor,  for  a  breach  of  cove-  benefit,  and  nO  interest  vested  in  a  third  per- 

"^  to  make  further  assurance,  in  not  levying  son,  vet  the  power,  unless  executed,  is  not  as- 

2^"Be  at  the  request  of  the  assignee,  defendant  sets  for  debts,  for  a  power  ceases  with  the  death 

r^ed  a  release  from  the  feoffee,  which  re-  ofthedoneeof  the  power.    And  altliongh  eqnity 

''^  bore  date  after  the  commencement  of  tlie  will  supply  the  defective  execution  of  a  power 

^tioii  by  the  assignee ;  on  demurrer  it  was  in  favour  of  a  purchaser  {FothergiU  v.  t'other^ 

'^^i  tliat  the  breach  being  in  the  time  of  the  giil^  Freem.  257.    3  Ch.  Ca.  68.    Cowp.  i67. 

''^'SBee,  and  the  action  brought  by  him,  and  Baker  v.  HUl,  2  Ch.  Rep.  113.  Bradley  v.  Brad" 

*^  attached  in  his  person,  tlie  covenantee  conld  Uy^  2  Vern.  163.     Taylor  v.  Wheeler,  8  Vem. 

^  release  this  action  wherein  the  assignee  564.  Jennings  v.  Moore^  id.  609.   Reid  v.  SAn*- 

^  interested,  Aftd^2«morev.Go<K/a//,Cro.  Car.  gold,  10  Ves.  370.    Marmel  v.  Blake,  4  Dow, 

rj^«  Roll.  Abr.  411.  Release,  D.  pi.  11.    As  264.),  creditor  {FoihergiU  v.  FothergiU,   sup. 

7^^  release  of  personal  things  in  general,  see  Pollard  v.  Green^  1  Ch.  Ca.  10.   1  Ch.  Rep.  98. 

U^^  iii.  426.  430.  and  the  notes  ib.  Hutt.  17.  fVUkes  v.  Holmes,  9  Mod.  485.    ItheUv.  Beane, 

JlJep.  Touch.   337.  Com.  Dig.  Release,    E.  1,  l  Ves.  215.   Bixby  v.  £(fy,  2  Bro.  C.  C.  325.  2 

t*3  4.     Bac.  Abr.  Release,  I.      Vin.  Abr.  Dick.  698.),   wife    (Cowp.  267.   FothergUl  v. 

^^■cvie,   U  5.       That  a    release    in  general  FoihergiU,  sup.  Lady  Clifford  v.  Earl  of  BwrUmg- 

^^rds  may  i^  restrained  to  the  particular  oc-  ton,  2  Vem.  397.    Corm^  v.  Coventry,  2  P. 

?^^  id.  ibid.   2  Lev.  115.  3  Lev.  274.  Sho.  Wms.  222.  Ib.  705.    Wyckham  v.  WycjJuun,  18 


Lp<>d,  becanse  the  wife  has  a  present  right  to  (b»  ;  vet  it  is  an  invariable  rule  that  a  non-exe^ 

^^er,  and  she  cannot  recover  it  against  eution  is  never  aided,  AmndeU  ▼•  Philpot,  2 

^  lessee  for  life  without  binding  his  reversion,  Vem.  69.     Tomkyn  v.  Sandys,  2  P.  Wms.  228. 

\*^  265  a.  iL  457.  and  n.  (h).  ib.  Post,  8  Co.  n.     Wilm.  33.    Bull  v.  Vardy,  1  Ves.  Jnn.  272. 

^y  154  a.  Com.  Dig.  Release,  B.  3.    (Eo.)  Holmes  v.  Coghill,  snp. ;  unless,  indeed,  the 


89.  97.    But  where  the  King's  debtor  has  a 
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Per  Cur.  A  been  present,  as  the  usual  provisoes  of  revocation  are,  that  it 
niay*^  extio^  T0[^^^^  be  extinguished  by  (a)  release,  made  by  him  who  had 
ffiiished  by  re-  vucfa  power,  to  any  who  bad  an  estate  of  freehold  in  the  land 
^  ""y  in  possession,  reversion,  or  remainder ;  and  thereby  the  estates 
an^state  of  ^hich  were  before  defeasible  by  the  proviso,  are  by  such  release 
freehold  in  the  made  absolute  (d  ^). 

lud,  in  pos-  ^nd  he  moved  another  point,  that  if  it  was  admitted,  that  the 

iifon,^or  re-  *^^  future  power  could  not  be  released,  yet  as  well  the  power 
mainder,  and  b8  the  proviso  and  covenant  might  by  the  said  words  of  defease 
^ibte^bv^the  *°^  ^  defeated,  for  both  are  (b)  executory,  sciL  the  power 
-power,  is  itself,  which  was  created  by  the  said  covenant  and  proviso,, 
therel^made  whidi,  8cc;  and  as  the  proviso  and  covenant  itself  commenced 
i^'^iT*  ih  ^  deed,  so  by  deed  they  may  be  annulled  and  defeated.  And 
power  is  ib-  *  *^  ^^  said  (t)>  that  in  all  cases,  when  any  thing  executory  is 
tore,  it  may  be  created  by  a  deed,  that  the  same  thing,  by  consent  of  all  per- 
«M^«d  by  a  ^^^  ^|,q  y^^fQ  parties  to  the  creation  of  it,  might  by  their  deed 
,^1^.  '      be  defeated  and  annulled.    And  therefore  it  was  said,  that  war- 

annsdledTby  a  ranties,  (c)  recognisances,  rents,  charges,  annuities,  covenants, 
defeasance.      leases  for  years,  uses  at  the  common  law,  and  such  like,  may,  by 

a  defeasance  (s  2}  made  with  the  mutual  consent  of  all  those 
who  were  parties  to  the  creation  of  them,  be  by  deed  annulled, 
discharged,  and  defeated ;  for  it  was  said,  it  would  be  strange 
and  unreasonable,  that  a  thing  which  is  created  by  the  act  of  the 

(a)  Post,  174  a.  Co.  Lit.  265  b.  Shep.  Toach.  355.  526.  Sagd.  Pow.  65.  Com.  Dig.  Poiar,  D. 
Uses,  L.  6.  2  Prest.  Abst.  162].  {b)  Jones,  411.  Co.  Lit.  257  a.  and  n.  (i)  ib.  li.  122,  S,  4. 
smd  nates  ib.  5  Co.  26  a.  6  Co.  15  b.  [Vin.  Abr.  Release,  O.  pi.  18.]  (t)  [Vin.  Abr.  Consent, 
A.  pL  1.  Shep.  Touch.  126.  597.  1  Wood,  185.  ii.  85].  (c)  Co.  Lit.  536, 557.  237  a.  l  Roll. 
472.  2Sannd.4B.  9  Co.  79  b.  Cr.  Elis.  625. 755.  Mo.  57.  Plow.  i57  a.  [Shep.  Touch.  522. 
597].  , 

■  '  ■  —  r  ■  ■  • 

iMmer  of  revocation  for  his  own  benefit,  the  v.  Scrintpihiref  Carth.  64. ;  and  it  must  be  made 

iuad,  may  be  extended  for  the  debt  by  the  in  eodem  mode,  and  by  matter  as  hich  as  the 

King's  prerogative,  notwithstanding  the  donee  thing  to  be  defeated ;  therefore  an  <M>ligation, 

dies  widiout  executing  his  power,  Skr  Edward  or  a  covenant,  by  deed,  cannot  l>ediscfaar^d  but 

CMk/s  M«e,  Gk»db.  289.  2  Roll,  294.  Jenk.  Cent  bv  deed,  BlemtrktLuet  v.  PiertoHy  S  Lev.  254. 

fm  Ca.  19.    (Ed.)  Hayford  v.  Andrews^  Cro.  Eliz.  697.  S.  P.  Cowp. 

(D  2)  See  ante  p.  274.  n.  (8>  Where  a  "^'^'^"^^^^'SV^^'l^J^^'^^^^^^^  ^^ 
dek  executing  a  power  contidiis  words  which  ^•''"X^'^  W>*»-^«-  ^T^^'^^^^^l' 
•hew  that  the  party  has  fully  executed  his  power,    ^^'  T*«iwoii  v.  ^roipa,  1  Moore,  UF.R^.^. 

or  which  amotmt  to  a  release  of  it,  he  iannot  f>  "^^^n  ^^l^*"^?*^"!  f  P'"*!"^  %^  ^ 
execute  it  further,  2  Atk.  567. ;  but  the  inten-    »«•««  ?haJl  not  let  without  leave  in  wntni£,  a 

lion  rouse  appear  clearly,  see  Hertev  v.  Uervey,  gf  ">  ^c?°«5  ^'"  »?*  ^"5»^!V  »  ^^TTI"? 

1  Atk.  561.  ^cA  V.  WaolH^n,  2  Burr.  1156.  ^^  P-^^^**^  ^^  J;  t^^ruan,  2  T.  R.  415.  S.  P. 

ftrl^  Uxkrid^  V.  Bayly,  1  Ves.  Jun.  499.    1  fS^%5^,^P-  GoJ^^^T^^^' 

Imt.  it.  458.  (L).    And  the  rule  that  an  autho-  ^  T;x   '  X??*    '^'^^^  7*  ^<'«*»!»»  ^  T.  R.  S92. 


(b  2)  A  defeasance  is  an  instrument  whidi  gation,  &c.  may  be  defeated  i^  a  defeasance 
defeats  the  foree  or  operation  of  some  other  made  after  the  condition  is  broken,  as  weU  as 
deed  or  estate;  and  that  which  in  the  same  before,  Ayhffe  v.  ScrimpMrty  sup.  2  Sannd. 
deed  is  called  a  condition,  in  another  deed  is  a  486.  n.  (2). ;  but  in  the  case  oi  a  feoffment 
defeasance ;  as  if  a  man  by  deed  covenants  or  where  toe  estate  is  executed,  it  cannot  be  de- 
grants,  that  upon  payment  of  a  less  sum  on  a  feated  by  condition  or  defeasance,  nnleas  con- 
particular  day,  an  obhgation,  recognisance.  See.  tained  in  the  same  deed,  or  in  anotiber  executed 
shall  be  void,  Cro.  Ells.  625.  Com.  Dig.  Defeas-  at  the  same  time,  1  last.  256  b.  IL  125.  2  Saiind. 
ance  A.  Every  defeasance  must  conuin  proper  48.  Hambty  v.  Bitkiop  of  WbdoHj  cited  Bull, 
Fords  as  that  the  tkmg$  9haU  be  void,  Laey  v.  Ky*  N.  P.  158.;  and  if  a  tning  execotnry,  at  its  com- 
iMitoa,  2  Salk.  575.  Trevett  v.  AggoMp  Willes,  107.;  mencement,  be  after  executed,  it  cannot  be  de- 
thoagh  a  letter  of  licence,  that  the  oUigor  shall  Seated  by  a  snbse^eat  defeanmoei  see  po9t> 
9Mt  be  f ned,  amouoto  to  a  defeuuce,  AyU^fk  5  Co.^  90  b.    (£».) 
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parties,  should  not  br  their  act  with  their  mutual  consent  be 
dissolved  amin.  And  of  such  opinion  also  was  Wray,  Chief 
Justice,  and  the  whole  court,  sciL  that  by  the  said  defeasance  as 
well  the  said  covenant  which  created  the  said  power,  as  the 
power  itself  created  thereby,  was  utterly  defeated  and  an- 
nulled (f  2}  ff ) ;  and  according  to  their  resolution  judgment  for  (f){^i  imt  s65 
the  causes  aforesaid  was  given,  (1)  quod  qtuerens  nil  capiat  per  ^*  u.4^.aii4 


Shep.  T««eb. 

d«6.    S  Wood,  5th  edit  778, 9.    4  Cm.  Dig.  td  edit  «Sf .    Sagd.  Pow.  9d  edit.  66.    Com.  Dig. 
Viet,  L.  6.] 

.   (1)  See  Skinner,  53. 185, 186. 

(p  S)  So  a  fatare  power  may  be  defeated  in  well  be  defeated  by  »  sabeeqnent  deed,  hti^ 

part;  thos,  where  a  man  had  a  general  execo-  v.    Wilder ,  1  Jo.  411.   Earl  of  T^mkerMi  v. 

lory  power  of  rr^ocation,  and  he  covenanted  Coilce,  Mo.  146.  It  seems  however  to  Imve  bean 

«ot  to  exercise  the  power  withoot  the  consent  of  doubted,  whether  a  power  can  be  released  in 

Cbe  Lord  Keeper,  and  granted  that  all  revoca-  part,  Digget^s  Mse,  Mo.  605.  Post,  .1  Co.  173; 

lioiM  withoat  snch  consent  should  be  void,  it  sed  vid.  Cwmieu  ^HMtemmmy.  Fowkif^BtOf 

VM  held  that  the  power  being  executory  might  P.  C.  5Sd.    (Co*) 


CHUDLEIGH'S  CASE. 

Hilary  Term,  Anno  SI  Eliz.  Rot.  65.  in  the  King^s  Bench< 


Bs  it  remembered,  that  heretofore,  that  is  to  say,  in  the  term  of  St.  1589-1595* 
^  Hikrj  last  past,  before  the  lady  the  Queen,  at  Westminster,  came       v^-y^^/ 
William  Dillon,  Esq.  by  Edward  Hall>  his  attorney,  and  broujght  here        Dillon 
in  the  court  of  the  said  lady  the  Queen,  then  there  his  bill  against  John  ^* 

Freine,  in  the  custody  of  the  Marshal,  &c.  of  a  plea  of  trespass,  and  rp^f!!!^|^j|,  i 
there  are  pledges  of  prosecuting,  to  wit,  John  Doe  and  Richard  Roe,  ])e¥oii,ss. 
whidi  bin  foUoweth  in  these  words ;  ss.  William  Dillon,  Esq.  com-  DedmnitioD  in 
pbineth  of  John  Freine,  in  the  custody  of  the  Marshal  of  the  Marshal-  trespais  for 
•ea  of  the  lady  the  Queen,  before  the  Queen  herself  being ;  for  that  ^.Jr^SS?*^' 
(a),  that  he,  the  16th  day  of  Novenber,  in  the  29th  year  of  die  reign  ,!^\£g^ 
of  the  said  lady  the  now  Queen,  with  force  and  arms,  &c.  the^  dose  gru8,nod 
of  him,  the  said  WiUiam,  called  Seden  Clbse,  at  Tavistock,  in  the  eating  it  op 
ooonty  aforesaid,  brake  and  entered,  and  his  grass  there  to  the  value  with  cattle, 
of  5A  then  and  there^  growing,  with  his  cattle,  that  is  to  say,  with 
horses,  oxen,  cows,  hogs,  and  sheep,  fed,  trod  down,  and  consumed, 
the  trespass  aforesaid,  as  to  the  treading  down  and  consuming  the 
grass  from  the  aforesaid  16th  day  of  November,  in  the  29th  year 
aforesaid,  until  the  bringing  of  this  bill,  that  is  to  say,  the  8th  day  of 
February,  in  the  80th  year  of  the  reign  of  the  ladv  the  now  Queen, 
on  divers  days  continuing  (b),  and  divers  other  harms  to  him  did, 

r'nst  the  peace  of  the  said  lady  the  now  Queen,  to  the  damage  of 
said  William  of  40  marks ;  and  thereof  he  bringeth  suit,  &c.  And 
BOW  at  this  day,  that  is  to  say,  Thursday  next  after  ei^ht  days  of  St. 
Hilary,  in  this  term,  (until  which  day  the  said  John  Freme  had  licence 
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a)  Ai  to  the  declanitioo  in  tresptit  Ingene-       (■)  As  to  declaring  in  tremM  with  a  coo- 
ice  ante  p.  196.  n*  (a).    (Ed.)  tiauaiido,  lee  aate  p.  40.  a.  (d;.    (Ed.) 
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Imparlaoce.      to  imparl  (c),  to  the  said  bilU  and  then  to  answer,)'  &c.  before  the 

lady  the  Queen  at  Westminster,  cometh  as  well  the  said  William  Dil- 
lon, by  his  attorney  aforesaid,  as  the  aforesaid  John  Freine,  by  John 
Halstaf,  his  attorney,  and  the  said  John  Freine  defendeth  the  force 
[  ♦  114«a,  ]  and  injury,  when,  &c.    ♦  And  saith  that  he  is  not  thereof  guilty  (d)  ; 
Plea,  not  and  of  this  puts  himself  upon  the  country,  and  the  said  William  Dillon 

•  fttil^'  likewise,  &c.    Therefore  let  a  jury  come  before  the  lady  the  Queen  at 

Issoe.  Westminster,  upon  Tuesday  next  after  eight  days  of  the  Purification 

Venire,     t        of  the  blessed  Mary ;  and  who  neither,  &c.  to  recognize,  &c.  because 

as  well,  &c.  the  same  'day  is  given  to  the  parties  aforesaid  here,  &^c. 

Afterwards  the  process  thereof  was  continued  between  the  parties 

aforesaid,  of  the  plea  aforesaid  by  jurors  put  thereof  between  them  in 

respite  before  the  lady  the  Queen,  at  Westminster,  until  Thursday 

Nisi  Prins.        "^^^  ^^^^  eight  days  of  St.  Michael  (e)  then  next  following,  (a)  unless 

(€)  Id  Ed.  1.      the  justices  of  the  lady  the  Queen  assigned  to  take  the  assizes  in  the 

cap.  30.  1  Co.    county  aforesaid,  first  upon  Monday  the  7th  day  of  July,  at  the  castle 

4  a.  2  Co.  of  Exeter,  in  the  county  aforesaid,  by  the  form  of  the  statute,  &c.  (f) 

FAnte  p!  n***    ^*""^»  ^°'"  ^^^ault  of  jurors,  &c     At  which  Thursday  next  after  eight 

"•W>      '      days  of  St.   Michael,   before  the  lady  the  Queen,  at  Westminster, 

come  the  parties  aforesaid,  by  their  attornies  aforesaid.    And  the 

aforesaid  justices  of  assize,  before  whom,  &c.  sent  here  their  record 

Postea  before  them  had  in  these  words  ;  ss.  Afterwards,  the  day  and  place 

within  contained,  before  Edmond  Anderson,  Knt.  Chief  Justice,  of 
the  lady  the  Queen,  of  the  Bench,  and  Thomas  Gent,  one  of  the  Ba- 
rons of  the  Exchequer  of  the  lady  the  Queen,  justices  of  the  said  lady 
the  Queen  assigned  to  take  the  assizes,  in  the  county  of  Devon,  by  the 
form  of  the  statute,  &c.  came  as  well  the  within  named  William  Dil- 
Ion,  by  Morrice  Evans,  his  attorney,  as  the  aforesaid  John  Friene,  by 
Thomas  Felton,  his  attorney ;  and.  the  jurors  of  the  jury,  whereof 
within  mention  is  made,  being  called,  some  of  them,  that  is  to  say, 
John  Forse  of  Crediton,  Gent.  John  Saltern  of  Hunslow,  Nicholas 
{b)  1  Co.  4  a.      Poynes  of  Thornbury,  and  Robert  Gunter  of  Lapford,  came  and  were 
35  H.  8.  c.  6.      sworn  in  the  jury  aforesaid ;  and  because  the  residue  of  the  jurors  of 
^  ^p*'  ^^'      ^^^^  ^^^y  ^^  "^^  appear,  therefore  others  of  the  {b)  standers  by,  by  the 
2*Ro1I°Sbi?^     sherifi'of  the  county  aforesaid,  thereto  chosen  at  the  request  of  the 
76.  Ids,  394,      aforesaid  William  Dillon,  and  by  the  command  of  the  justices  afore- 
437.  1  BnUtr.    said,  were  new  put  to,  whose  names  to  the  panel  within  written  are 
ifti,  Cr.  Jac.     filed,  according  to  the  form  of  the  statute  in  that  case  lately  made  and 
400*  ^^fi?'        provided  (g);  and  the  jurors  so  of  new  put  to,  that  is  to  say,  Antho- . 
376.  pl!«4.        "y  Moring,  Robert  Luxton,  Robest  Letheren,  Edward  Webber,  Tho- 
Rast.  Jurors,     mas  Parmiter,  Ralph  Moore,  William  Stowell,  and  Vincent  Spark, 
17.  10  Co.  los    likewise  being  called,  come ;  who,  to  say  the  truth  of  the  matters  with- 
^1  ^^*c*  *^'    '^^  contained,  with  the  other  jurors  within  first  impanelled,  and  sworn 
Co?*i55^b     ^^  ^^y^  c^^^^">  tried,  and  sworn,  say  upon  their  oath,  that  before  the 
^    '  /.     *    '    within  written  time  in  which  it  is  supposed  the  trespass  within  written 
dwt?'"  ^^^'       ^^®  done,  that  is  to  say,  the  26th  day  of  April,  in  the  3d  and  4th 
Sir  Richard       year  of  the  reign  Of  the  Lord  Philip  and  the  Lady  Mary,  late  King 
Chudlei^h         and  Queen  of  England,  and  before  one  Richard  Chudlei^h,  Knt«  was 
seised  otthe      seised  of  the  manor  of  Hescot,  with  the  appurtenances,  \n  the  county 
^"whereof  *    ^^oresaid,  whereof  the  close  within  written,  with  the  appurtenances,  in 
the  locus  in  quo  ^l^ioh  it  is  supposed  the  trespass  within  written  to  be  done  is,  and  at 
was  parcel,        the  within  time,  when,  &c.  as  also  from  time  whereof  the  memory  of 
[  ''^  IH  b.]   man  is  not  to  the  contrary,  were  parcel  in  his  *  demesne  as  of  fee. 


(c)  As  to  imparlance  in  general,  ante  p.  9.       (b)  As  to  the  alteration  in  Michaelmas  Term, 
n.  (k).    (Ed.)  ante  p.  9.  n.  (i).    (Ed.) 


(d)  As  to  the  plea  of  the  general  issue  in    (q).    (Ed.) 
trespass,  see  ante  p.  220.  n.  (m).    (En.)  (o)  See  post,  140  b.  o. 


(f)  Statute  85  Hen.  8.  c.  6.    Ante  p.  11.  o. 


113  b.— 114  a.  b«— -115  fu    pleadings  in  chudleigh's  case.  284 

• 

'  and  that  the  aforesaid  Richard  Chudleigh,  before  the  aforesaid  26th 
day  of  April,  in  the  3d  and  4th  year  of  the  rei^  of  the  aforesaid 
late  KioK  and  Queen  Philip  and  Mary,  abovesaid,  had  issue  of  his 
body  lawfully  b^otteu,  Christopher  Chudleiffh,  his  eldest  son,  Thomas 
Chudleigh,  his  second  son,  Oliver  Chudlei^,  his  third  son,  and  Ni- 
cholas Chudleigh,  his  fourth  son :  and  the  said  Richard  Chudleigh  of 
the  manor  aforesaid,  with  the  appurtenances,  whereof,  &c.  in  form  ^. 

aforesaid  being  seised,  the  said  Richard  Chudleigh  before  the  within 
written  time,  when,  &c.  that  is  to  say,  the  aforesaid  26th  day  of  April  26th  April,  3d 
in  the  3d  and  4th  year  of  the' reign  of  the  aforesaid  late  King  and  and  4th  Phil. 
Queen  Philip  and  Mary  abovesaid,  by  his  indenture  quadripartite,  ""^^'  **y  *"• 
sealed  with  the  seal  of  the  said  Richard  Chudleigh,  and  to  the  jurors  driparUtri^ 
shewed  in  evidence,    whose    date    is  the   same  day  and  year,    of  feoffed  J.  S. 
the   manor   aforesaid,     with   tlie    appurtenances    thereof    amongst  and  others  to 
other  things,  enfeoffed,  John  Sentleger,  Knt.    Giles   Strangeways,  *''?"!?  ®J.**!f 
Knt.    John  Wadhum,  Esq.    John   Gilbert,    Esq.   Thomas    Carew,  ^jandWa 
Esq.  Richard  Bamfield,  Esq.  John  Ridgeway,  Esq.  Robert  Fulford,  heirs,  on  the 
£s<).  Thomas  Williams,  John   Eveleigh,  Gent,  and  William   Hole,  body  of  Mary, 
Gent,  to  have  and  to  hold  the  aforesaid  manor,  with  the  appurtenances,  the  wife  of 
whereof,  &c.  amongst  other  things,  to  the  said  John  Sentleger,  Giles  7'  C.  lawfully 
Strangeways,  John  Wadham,  John  Gilbert,  Thomas  Carew,  Richard     ^^    *" ' 
Bamfield^  John  Ridgeway,  Robert  Fulford,  Thomas  Williams,  John 
£veleigh,  and  William  Hole,  their  heirs  and  assigns  for  ever,  only  to 
such  uses  and  intents,  as  in  the  said  indenture  quadripartite  are  de- 
clared and  specified ;  that  is  to  say,  to  the  use  and  behoof  of  the  said 
Richard  Chudleigh,  and  his  heirs  of  the  body  of  Mary,  then  the  wife 
of  the  afoicesaid  Thomas  Carew,  lawfully  to  be  begotten ;    and  for 
default  of  such  issue,  to  the  use  of  the  aforesaid  Richard  Chudleigh  x 

and  his  heirs  of  the  body  of  Elizabeth,  then  the  wife  of  the  said  Richard 
Bamfield  lawfully  to  be  begotten ;  and  for  default  of  such  issue,  to  the 
use  of  the  aforesaid  Richard  Chudleigh  and  his  heirs  on  the  body  of 
Laurentia,  then  the  wife  of  the  aforesaid  Robert  Fulford,  lawfully  to 
be  begotten ;  and  for  default  of  such  issue,  to  the  use  of  the  heirs  of 
the  said  Ridiard  Chudleigh,  on  the  body  of  Emlen,  then  the  wife  of 
the  said  Hiftmas  Williams,  lawfully  to  be  beeotten ;  and  for  default  of  and  in  default 
such  issue,  to  the  use  of  the  aforesaid  Richard  Chudleigh,  and  his  heirs  ofsuch issue, to 
on  the  body  of  Johan,  then  the  wife  of  the  said  John   Eveleigh  law-  sj^  ]^hard"'** 
fuUy  to  be  begotten  ;~and  for  default  of  such  issue,  to  the  use  of  the  i^q^  |^  1,^1^^ 
aforesaid  Richard  Chudleigh  and  his  heirs,  on  the  body  of  Johan,  then  on  the  body  of 
the  wife  of  the  aforesaid  Giles  Strangeways  lawfully  to  be  begotten;  Elizabeth,  the 
and  if  it  Aould  happen  ♦the  said  Richard  Chudleigh  should  die  with-'  J^jJf'jf^Hf- 
^t  issue  on  the  bodies  of  the  said  Mary,  Elizabeth,  Laurentia,  Emlen,  poucii,^&c.  • 
Johan  and  Joan,  lawfully  begotten,  then  the  aforesaid  John  Sentleger,   ^  *  i\q  ^  j 
^d  other  his  feoffees,  and  their  heirs  should  be  seised  of  and  in  the 
iQsoor  aforesaid,  with  the  appurtenances,  whereof,  &c.  amongst  other 
^^*i^  for  and  during  the  term  often  years  after  the  death  of  him  the  »«<!  in  default 
««id  Richard  Chudleigh  then  next  following,  to  the  use  and  performance  ^  SeVse  "and 
®f  the  last  will  of  the  aforesaid  Richard  Chudleigh ;  and  after  the  afore-  performance 
2*^  term  often  years  completed  and  ended,  then  the  aforesaid  John  of  his  will  for 
^tleger,  Giles  Strangeways,  John  Wadham,  John  Gilbert,  Thomas  ten  years,  im- 
^^,  Richard  Bamfield,  John  Ridgeway,  Robert  Fulford,  Thom^  ™ft?!w!'L,th, 
^iMiams,  John  Eveleigh,  and  William  Hole,  their  heirs  and  assigns,  «"c''hisdeaui, 
^<^uld- stand  and  be  seised  of  and  in  the  manor  aforesaid,  with  the  ap- 
Pj>*"tenances,  whereof,  &c.  amongst  other  things,  to  the  only  use  and  and  after  the 
J^oof  of  the  aforesaid  John  Sentleger,  Giles  Strangeways,  John  Wad-  »ld  term,  to 
*^^.  John  GUbert,  Thomas  Carew,  Richard  Bamfield,  John  Ridg-  ^^^^J^,^* 
^y*  Robert  Fulford,  Thomas  WUliams,  John  Eveleigh,  and  William  ^gj^  jj^j^ 
w^^^i  their  heirs  and  assigns  for  ever,  for  and  during  tne  natural  life  of  daring  the 
^  a&resaid  Christopher  Chudleigh  his  eldest  son^  and  after  the  death  iife  of  Christo- 
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pherfait  eldest  cfttie  MJd  Christopher  his  son,  the  aforesaid  feolfeea,  their  heirs  and 
il^'d^^^h^to^'  assigns,  should  stand^and  be  seised  of  and  in  the  manor  aforesaid,  with 
thenM^  tbe  ^^  appurtenances,  whereof  &c*  amonsst  other  things  to  the  use  and 
fifret  issue  bdioof  of  the  first  issue  male  of  the  body  of  the  aforesaid  Christopher 

male  of  the  lawfully  beg^ten,  and  the  heirs  of  the  body  of  such  first  issue  lawfully 
body  of  the  xo  be  begotten :  and  for  default  of  such  issue,  to  the  use  of  the  se- 
*hCT  and Se  ^^^^  "*"®  *"*^®'  ^^  ^®  ^^^  Christopher,  lawfully  to  be  begotten, 
heirs' of  the  ^^  ^^^  heiTB  of  the  body  of  such  second  issue  male,  lawfully  to  be 
libdy  of  sack  begotten ;  and  for  default  of  such  issue,  to  the  use  of  the  third  issue 
first  issue  rai3e,  by  the  aforesaid  Christopher  lawfolly  to  be  begotten ;  and  the 

S!mit"1^^M!fa  ^'*  ®^  ^®  body  of  such  third  issue  male,  lawfully  to  be  beeotten  ; 
first  issae  *  ^^^  ^^^  default  of  such  issue,  to  the  use  of  the  fourth  issue  male,  and 
male,  to  the  the  heirs  of  the  body  of  such  fourth  issue  male,  by  the  aforesaid  Chris- 
second  issue  topher,  lawfully  to  be  begotten ;  and  for  default  of  such  issue,  to  the 
^"^^.f^'  ^^  use  of  the  fifth  issue  male  by  the  aforesaid  Christopher,  lawfully  to  be 
^^^^^'*       begotten,  and  the  heirs  of  the  body  of  the  aforesaid  fifth  issue  male  law- 

fu%  to  be  begotten  ;  and  for  default  of  such  issue,  to  the  use  of  the 
sixth  issue  mue,  by  the  aforesaid  Christopher,  lawfully  to  be  begot- 
ten, and  the  heirs  of  the  body  of  the  aforesaid  sixth  issue  male,  &w- 
fully  to  be  begotten  ;  and  for  default  of  such  issue,  to  the  use  of  the 
seventh  issue  male  by  the  aforesaid  Christopher  Chudleigh,  lawfully 
to  be  begotten,  and  the  heirs  of  the  body  of  the  aforesaid  seventh  issue 
male  lawfully  to  be  begotten;  and  for  default  of  such  issue,  to  the  use  of 
the  eighth  issue  male,  by  the  aforesaid  Christopher  Chudleigh,  lawfully 
[  *  115  b.  ]  to  be  begotten,  and  the  heirs  of  the  *  body  of  the  aforesaid  eighth  is- 
sue male  lawfullr  to  be  begotten ;  and  for  default  of  such  issue,  to  the 
use  of  the  ninth  issue  male,  by  the  aforesaid  Christopher  lawfully  to  be 
begotten,  and  the  heirs  of  tne  body  of  the  aforesaid  ninth  issue  male 
lawfully  to  be  begotten ;  and  for  default  of  such  issue,  to  the  use  of 
the  tenth  issue  male  lawfully  to  be  begotten,  and  the  heirs  of  the  body 
of  the  aforesaid  tenth  issue  male  la^uliy  to  be  begotten ;  mud  if  it 
should  happen  the  aforesaid  Christopher  to  die  without  issue  male  of 
his  body  lawfully  to  be  begotten,  then  the  aforesaid  feofiees  and  every 
of  them  their  heirs  and  assis^ns  should  stand  and  be  seised  of  and  in 
the  manor  aforesaid,  i^ith  me  appurtenances,  whereof,  &t.  amongst 
other  things,  to  the  use  and  benoof  of  the  aforesaid  Thomas  Chud- 
leigh, another  son  of  the  aforesaid  Richard  Chudleigh,  and  the  heirs 
of  his  body  lawfully  to  be  begotten ;  and  for  default  of  such  issue,  to 
the  use  and  behoof  of  the  aforesaid  Oliver  Chudleiah,  another  son  of 
the  aforesaid  Richard  Chudleigh,  and  the  heirs  of  his  body  lawfully 
to  be  begotten ;  with  a  like  limitation  to  Nicholas,  another  son,  and 
the  heirs  of  his  body,  &c.  and  for  default  of  such  issue,  to  the  use  and 
behoof  of  the  ri^t  heirs  of  the  said  Richard  Chudleigh,  Knt.  for  ever; 
as  by  the  said  indenture  quadripartite,  amongst  other  things,  more  fuUy 
it  appeared!.  By  virtue  of  which  feofiment,  and  by  force  of  a  certain 
act  of  parliament  of  the  Lord  Henry  the  6Ui,  late  King  of  Engteod, 
made  the  4th  day  of  February,  in  the  27th  year  of  his  reign,  at  West- 
minster, in  the  county  of  Middlesex,  for  transferrins  uses  into  posses- 
Sir  R.  C.  17th  sion,  the  aforesaid  Richard  Chudleigh  was  seised  of  the  manor  afore- 
Sh^'  ^iMv^  ^  ^^'  ^^^  ^^^  nppurtenances,  whereof,  &c.  amongst  other  things,  as 
^dseised  *  ^^^  ^^  requireth.  And  the  aforesaid  Richard  Chudleigh  of  the  ma- 
'  nor  aforesaid,  with  the  appurtenances,  hereof,  &c.  so  being  seis^, 
the  same  Richard  before  the  within  written  time,  when,  &c  wat  is  to 
s^,  the  17th  day  of  November,  in  the  5th  and  6th  year  of  the  reiga 
of^tlv?  aforesaid  late  King  and  Queen  Philip  and  M»y  died ;  and  that 
neither  at  the  time  of  the  death  of  him,  the  said  Richard  Chudleigh, 
and  before  the  day  of  the  bringing  of  the  bill  within  written,  there 
was  any  heir  of  the  aforesaid  Richard  Chudleigh  of  the  bodies  of  any 
of  the  aforesaid  Mary,  £Uzabeth|  Laurentia,  EmleOj  Jcihani   and 
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Joan,  lavrfuUv  begotten :  and  that  after  the  death  of  the  aforeeaU  after  wlKwe 
Richard  Chudleigh,  and  before  the  time,  when,  &c.  the  afbresaid  John  death  the  feo^ 
Sentleger,    Giles  Strangewa^s,  John  Wadham,  John  Gilbert,  Tho-  fees  entered, 
mas  (^evr,    Richard  Bamneld,  John  Ridegway,   Robert  Fulford, 
Thomas  Williams,  John  Eveleigh,  and  William  Hole,  into  the  mandra 
^tforesaid,  with  the  appurtenances,  whereof,  &c,  amongst  oUier  things 
entered,  *  and  were  thereof  possessed  or  seised,  as  upon  the  whole  matter  [  *  116  a*  ] 
aforesaid  the  law  requireth;  and  so  thereof  being  possessed  or  seised, 
ChristOfjher  Chudleigh,  after  the  death  of  the  aforesaid  Richard,  before 
the  within  written  time,  when,  &c.  took  to  wife  Christian  Strachley ; 
and  that  the  aforesaid  John  Sentleger,  Giles  Strangeways,  John  Wad- 
fiam,  John  Gilbert,  Thomas  Carew,  Richard  Bamfield,  John  Ridge^ 
iray,  Robert  Fulford,  Thomas  Williams,  John  Eveleigh,  and  William 
Hole,  of  the  aforesaid  manor,  with  the  appurtenances,  whereof,  &c. 
amonest  other  things,  in  form  aforesaid,  possessed  or  being  seised  be* 
fore  the  within  written  time,  when,  &c*  that  is  to  say,  the  14th  day  of  and  by  deed, 
August,  in  the  1st  year  of  the  reign  of  the  lady  the  now  Queen,  the  i*J**  ^^fh  }iK 
aaid  Oliver  Chudleigh  then  living,  and  being  in  full  life,  by  their  wn-  y^j^J^®* 
ting  sealed  with  their  seals,  and  to  the  jurors  aforesaid  shewed  in  evi-  witboot  caD»W 
dmce,  whose  date  is  the  same  day  and  year,    freely  and  without  deration,  and 
any  consideration,    amongst  other  things,   enfeoffed  the  aforesaid  with  notice  of 
Christopher  Chudleiffh,  then  and  before  having  notice  of  the  making  |^  °ntoe. 
of  the  aforesaid  quadripartite  indenture,  and  of  the  uses  in  the  same 
contained ;  to  have  and  to  hold  the  manor  aforesaid,  with  the  appur- 
tenancesy  whereof,  &c.  amongst  other  things,  to  the  said  Christopher, 
his  heirs  and  assigns  for  ever,  to  the  only  use  and  behoof  of  the  said 
Christopher,  his  heirs  and  assigns  for  ever.     By  virtue  of  which  feoff- 
neat,  tne  said  Christopher  Chudleigh  was  seised  of  the  manor  afbre- 
caid,  with  the  appurtenances,  whereof,  &c.  amonest  other  things,  as 
the  law  requireth.     And  so  thereof  being  seised^  the  said  Christopher 
Chudleigh,  before  the  within  written  time,  when,  &c.  that  is  to  say, 
the  90th  day  of  September,  in  the  3d  year  of  the  reign  of  the  lady  the 
now  Queen,  had  issue  of  his  body  lawfully  begotten,  one  Strachley  Chud-  Chriiloplier 
leiah,his  first  son;  and  that  the  said  Christopher  Chudleigh  afterwards,  ^^^J^  i^ 
and  before  the  time,  when,  &c.  that  is  to  say,  the  SOth  day  of  Ma^,  in  the  eldest  m  uaA 
5th  year  of  the  reign  of  the  lady  the  now  Queen,  had  another  issue  of  j«hn,  hiiie- 
liiabody  lawfully  begotten,  that  is  to  say,  one  John  Chudlei^,  his  condson; 
second  son ;  and  the  aforesaid  Christopher  Chudleigh,  of  the  manor 
aforesaid,  with  the  appurtenances,  whereof,  &c.  in  form  aforesaid  be- 
infj  sosed,  the  said  Christopher  afterwards  and  before  the  within 
written  time,  when,  &c.  that  is  to  say,  the  first  day  of  July,  in  the .  »nd  ist  July, 
6th  year  of  the  reign  of  the  lady  the  now  Queen,  bjr  his  writing  in-  ^^jj^^^ed 
dented,  sealed  with  his  seal,  and  to  the  jurors  aforesaid  shewed  in  evi*  ^^  enroHed 
^^nee,  whose  date  is  the  said  first  day  of  July,  in  the  sixth  year  the  4tfa  Oct. 
f»H»veiaid ;  and  afterwards,  that  is  to  say,  the  4th  day  of  October  following,  in 
^^  6th  year  of  the  reign  of  the  said  lady  the  now  Queen  ahovesaid,  ^^  ^  ua^ 
^ore  fi(^>ert  Dennis,  Knt.  one  of  the  justices  of  the  peace  of  the  ^1^^  ,J^ 
^  lady  the  Queen  for  the  county  aforesaid,  and  George  Southcote,  gold  the  said 
y^'  Clerk  of  the  Peace  *of  the  said  county,  to  be  kept,  assigned,  as  the  manor  to  Sir 
*c<i  of  the  said  Christopher  acknowledsed,  and  according  to  the  form  ^^^  Chichea. 
^thettatute(f )  inSnch  case  made  and  provided,  inrolled  in  consider-  rxnte  p.^79.  n. 
*^*^  of  220f.  to  him  by  one  John  Chichester,  Knt.  before  then  paid,  bar-  ^^  i)]. 
WQed  and  sold  to  the  said  John  Chichester,  the  manor  aforesaid,  with  r  *  1 16  b.  3 
5^.  H>pnrtenances,  whereof,  &c.  to  have  and  to  hold  to  the  said  John  (t) [St.tr  H.a. 
yf**J^hester,  his.  heirs  and  assigns  for  ever,  to  the  only  use  and  behoof  c.  16.  Ante  p. 
5?  ^^^esaid  John  Chichester,  his  heirs  and  assigns  for  ever.    And  that  ^^'  P*  ^/J* 
^   aforesaid  Christopher   Chudleigh  moreover,   before  the  within  j^"  j^^ll^'i^t 
r^^ten  time,  when,  &c.  that  is  to  say,  the  6th  day  of  July,  in  the  |,y  ^^^  ^q. 
^^  year  of  die  reign  of  the  said  lady  the  now  Queen  abovesaid,  by  feoffedhlm  in 
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fee,  with  age*  bis  deed  sealed  with  his  seal,  and  to  the  jurors  aforesaid  shewed  in 
neral  wmr*  evidence,  whose  date  is  the  said  6th  day  of  July  aforesaid,  of  the  ma- 
'^^^  nor  aforesaid,   with  the  appurtenances,  whereof,  &c,   enfeoffed  the 

aforesaid  John  Chichester ;  to  have  and  to  hold  the  said  manor,  with 

the  appurtenances,  whereof,  &c.  to  the  said  John  Chichester,  his 

heirs  and  assigns  for  ever,  to  the  only  use  and  behoof  of  the  said  John 

Chichester,  his  heirs  and  assigns  for  ever.    And  by  the  said  deed 

aforesaid,  the  said  Christopher  granted  for  him  and  his  heirs,  that  he 

and  his  heirs,  the  manor  aforesaid,  with  the  appurtenances,  whereof, 

^'c.  to  the  aforesaid  John  Chichester,  his  heirs  and  assigns,  to  the 

[Post,  10  Co.     only  use  and  behoof  of  the  said  John  Chichester,  his  heirs  and  assigns, 

Aji***!?^^'        against  all  men  would  warrant  and  defend  by  the  said  deed,  ashy  the 

dttice  7)  b  5    *^^^  ^®^^  more  fully  appeareth.     By  virtue  of  which  feoffment,  and  of 

pi.  3].'       '  '  '^h^ch  aforesaid  bargain  and  sale,  the  aforesaid  John  Chichester  was 

seized  of  the  manor  aforesaid,  with  the  appurtenances,  whereof,  &c« 
as  the  law  requireth  ;  and  so  being  thereof  seised,  the  aforesaid  Chris- 
Christoplier,  topher  Chudteigh  afterwards,  and  before  the  within  written  time, 
ist  Oct.  ifth  when,  &c.  that  is  to  say,  the  first  day  of  October,  in  the  12th  year  of 
^fc^Nov* ISA  ^^®  J^eign  of  the  lady  the  now  Queen  died,  then  living  the  aforesaid 
Eliz.,  Strach-  Strachley  Chudleieh,  eldest  son  and  heir  of  the  said  Christopher, 
ley,  his  eldest  and  John  Chudlergh  his  second  son.  And  afterwards,  and  before  the 
sou,  died  with-  time, 'when,  &c.  that  is  to  say,  the  7  th  day  of  November,  in  the 
oat  issoe.  j3^jj  yg^r  of  the  reign  of  the  said  lady  the  now  Queen,  the  said 

Strachley  Chudleigh  died  without  issue  of  his  body  begotten,  the  said 
John  Chudleigh,  brother  and  heir  of  the  said  Strachley  then  living, 
and  in  full  life  being,  that  is  to  say,  at  Tavistock  aforesaid,  in  the 
county  aforesaid.  And  that  the  aforesaid  John  Chudleigh,  after  the 
death  of  the  aforesaid'  Strachley,  his  brother,  was  and  yet  is  heir  of 
the  aforesaid  Christopher  Chudleigh  his  father.     And  the  said  John 
Chudleigh  of  the  manor  aforesaid,  with  the  appurtenances,  whereof, 
&c*  in  form  aforesaid  bein^  seised,  the  said  John  Chichester,  before 
•^    the  within  written  time,  when,  &c.  that  is  to  say,  the  6th  day  of 
Sir  J.  C.  6th      September,  *  in  the  7th  year  of  the  reign  of  the  said  lady  the  now 
Sept.  ^  Queen,  of  the  manor  aforesaid,  with  the  appurtenances,  whereof,  &c. 

P.'kilf^T'  ^     enfeoffed  one  Philip  Chichester,  Sent,  to  have  and  to  hold  the  said 
r*  1 17      1  "^^'^^^y  ^^^^  ^^^  appurtenances,  whereof,  &c.  to  the  said  Philip  Chi- 
L        ^  <  A-  J  Chester,  his  heirs  and  assigns  for  ever,  to  the  only  use  of  him  the  said 
Philip  Chichester,  his  heirs  and  assigns  for  ever.     By  virtue  of  whith 
feoffment,  the  said  Philip  Chichester  was  seised  of  the  manor  afore- 
said,  with  the  appurtenances,  whereof,  &c.  as  the  law  reouireth  f 
and  that  the  close  aforesaid,  with  the  appurtenances,  in  which,  &c« 
is,  and  at  the  within  written  time,  when,  &c.  as  also  from  the  whole 
And  the  locu§     time  aforesaid,  was  customary  land  of  tlie  manor  aforesaid,  and  de- 
«*  ^tw  being      mbed,  and  demisable  by  copy  of  court-roll,  of  the  manor  aforesaid, 
S^dTTtlf         ^y^  ^®  ^^^^  or  his  steward  of  the  manor  aforesaid,  for  the  time  being, 
said  manor.       ^^  ^'^y  pei*son  or  persons  who  were  willing  to  take  the  same  for  term 

of  life  or  lives,  at  the  will  of  the  lord  (h),  according  to  the  custom  of 
the  manor  aforesaid ;  and  the  aforesaid  Philip  Chichester,  of  the  ma- 
nor aforesaid,  with  the  appurtenances,  whereof,  &c.  as  the  law  re- 
quireth, &c.  being  seised,  before  the  within  time,  when,  Ac*  that  is  to 
P.  C.  at  the      8&y»  the  8th  day  of  October,  in  the  15th  year  of  the  reign  of  the  said 
court  of  said     lady  the  now  Queen,  at  the  court  of  his  manor  aforesaid ;  then  holden 
manor,  held      at  the  said  manor  of  Hescot  aforesaid,  of  his  own  delivery,  the  close 
Siz  ffraof  d     ^^'^''^said,  with  the  appurtenances,  amongst  other  things,  to  the  afore- 
the'sune  to       ^^^  *^^^"  Freme,  granted  by  copy  of  court-roll  of  tne  said  manor ; 
the  defendant  for  his  life,  according  te  the  custom,  &cw 


(h)  As  to  the  necessity  for  the  words  '<  at  the    see  1  Inst  58  a.  (1),  i. 
m  of  the  lord,"  in  pleading  a  copyhold  tiUe,    348.  (9).    (Ed.) 


653.  n.  (i).  1  Saundft 
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to  baje  and  to  hold  the  same  close  of  land,  with  the  appurtenances, 
wherein,  &c.  to  the  same  John  Freine,  for  the  term  of  his  life,  at  the 
will  of  the  lord,  according  to  the  custom  of  the  manor  aforesaid.    By  By  force 
Tirttte  of  which  grant  the  said  John  Freine,  before  the  time,  when,  wbereof  de- 
Ac  entered  (i),  and  was  thereof  seised  (k),  as  the  law  requireth,  ^J^"*?**' 
Ac.     And  so  thereof  being  seised,  the  said  John  Chudleish  being  gej^j^"   ^'^** 
heir,  as  before  is  said,  of  the  aforesaid  Christopher  Chudleigh,  before   ,  .    ^.   ^ 
the  within  written  time,  when,  &c.  that} is  to  say,  the  11th  day  of  leieh,  nth' 
March,  in  the  28th  year  of  the  reign  of  the  lady  the  now  Queen,  into  March,  28th 
the  manor  aforesaid,  with  the  appurtenances,  whereof,  &c«  in  and  up-  di>E.  entered 
on  the  possession  of  the  aforesaid  Philip  Chichester  thereof  entered,  "P®?  the  po»- 
aad  was  thereof  possessed,  as  the  law  requireth,  &c.     And  so  being  je^^Qdaiit 
possessed,  before  the  within  written  time,  when,  &c.  that  is  to  say,  the  * 

ilth  day  of  March,  in  the  said  28th  year  of  tlie  reign  of  the  said  lady  jmj  enfeoffed 
the  now  Queen,  of  the  manor  aforesaid,  with  the  appurtenances,  the  plaintiff  in 
whereof,  &c.  entered  in  and  upon  the  possession  thereof  of  the  said  fee ; 
Philip  Chichester,  and  he,  the  said  Philip,  from  his  possession  thereof 
expelled  and  removed,  and  was  thereof  seised,  as  the  law  requires ; 
and  being  so  seised  thereof,  on  the  said  11th  day  of  March,  in  the  who  entered 
same  year,  enfeoffed  the  aforesaid  William  Dillon ;  to  have  and  to  '"  ^^  ^^^  ^ 
h(^d  that  manor,  with  the  appurtenances,  whereof,  &c.  to  the  said  the'iMSsession 
William  Dillon,  his  heirs  and  assigns  for  ever.     By  virtue  of  which  of  de^dant 
feoffment,  before  the  time,  when,  &c.  the  said  William  Dillon  into  the 
dose  aforesaid,  with  the  appurtenances,  in  which,  &c.  in  and  upon  the 
possession  of  the  said  John  Freine  *  (hereof  entered,  and  him  the  said  [  *  117  b.  ] 
John  Freine  from  his  possession  thereof  expelled  and  removed,  and 
was  thereof  seised,  as  the  law  requireth,  until  the  aforesaid  John 
Freine,  the  within  written  16th  day  of  November,  into  the  close 
within  written,  with  the  appurtenances,  in  which,  &c.  in  and  upon  the 
possession  of  the  said  William  Dillon  thereof  entered,  and  the  grass  apon  whom  he 
then  and  there  growing,  with  the  cattle  within  written,  fed,  trod  down,  re-entered. 
and  consumed,  and  continued  the  same  from  the  aforesaid  16th  day  of 
NoTomber,  in  the  29th  year  aforesaid,  until  the  within  written  8th  day 
of  February,  the  30th  vear  within  written.    But  whether  upon  the  jnry  pray  th« 
whole  matter  aforesaid,  m  form  aforesaid  found,  the  aforesaid  John  advice  of  the 
Freine  be  guilty  of  the  trespass  within  written  or  not,  the  jurors  afore-  co^i^ 
said  are  ignorant ;  and  thereupon  pray  the  advice  and  discretion  of 
the  court,  &c.    And  if,  upon  the  whole  matter  before  in  form  afore- 
aaid  found,  it  shall  seem  to  the  justices  here,  that  the  aforesaid  entry 
cf  the  aforesaid  John  Freine,  into  the  close  within  written,  with  the 
appurtenances,  in  aAd  upon  the  possession  of  the  aforesaid  William 
Dulon  thereof,  be  not  a  good  and  lawful  entry  in  law,  then  the  said 
jurors  say,  upon  their  oath  aforesaid,  that  the  said  Freine  is  guilty  of 
the  trespass  within  written,  as  the  aforesaid  William  Dillon  above 
Agjunst  him  complaineth ;  and  then  they  assess  the  damages  of  the 
said  WilKam,  by  occasion  of  that  trespass,  above  his  costs  and  charges 
by  Um  about  his  suit  in  this  part  expended  to  fourpence,  and  for  his 
c^wtt  and  charges  to  20  shillings.     And  if,  upon  the  whole  matter 
•foresaid,  in  form  aforesaid  found,  it  shall*  seem  to  the  justices  and 
^k^  here,  that  the  aforesaid  entry  of  the  aforesaid  John  Freine  into 
^  dose  within  written,  with  the  appurtenances,  in  which,  &c.  in  and 
^Pon  the  possession  of  the  aforesaid  William  Dillon  thereof  be  a  good 

ihtej  ^"^  pleading  a  grant  bv  copy,  an  entry  nor,  accordii\^  to  the  custom  of  the  said  manor." 

1  ^^  he  averred,  thoogh  it  is  not  traversable,  1  Sannd.  147.    As  to  pleading  a  copyhold  title, 

^''>H|.i4r.(S).    (Ed.)  in  general,  see  1  Sannd.  146.  348.  n.(8),  (9). 

f  .  Heath's  Max.  145.  3  Weutw.  449.  S  CUit.  Plead. 

i^yV^  Jthestitenent  of  a  seisin  for  life  of  a  co-  247, 8.  231.  269,  270,  l.  547.  592,3.  600.  Cro. 

Jir»^>  is  •<  as  of  freehold,  for  the  term  of  his  Eliz.  392.  Post,  4  Co.  22  b.  Vin.  Abr.  Copyhold, 

1  ^t  the  wiU  of  the  lord  of  the  said  ma-  U.  b.  Com.  Dig.  Pleader,  £.  19.    (Eu.) 

^^t^  I.  U 
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and  lawful  entry  in  lair,  then  the  said  jurors  say,  uf>6n  their  oath  ftfore* 

said,  that  the  aforesaid  John  Freine  is  not  guilty  of  the  trespass  within 

written,  as  the  aforesaid  William  Dillon  against  him  within  hath  al- 

Curia  adtUare   leged.    And  because  the  court  of  the  lady  the  Queen  here,  of  giving 

*^^*  their  judgment  of  and  upon  the  premises  are  not  yet  advised,  day  is 

given  to  the  parties  aforesaid,  in  state  as  now,  before  the  lady  the 
To  HiL  S3.  Queen,  at  Westminster,  until  Friday  next  after  eight  da3rs  of  St.  Hi- 
lary, to  hear  their  judgment  of  add  upon  the  premises ;  because  the 
court  of  the  lady  the  Queen  here  thereof,  are  not  yet,  &c.  At  which 
day,  before  the  lady  the  Queen,  at  Westminster,  come  the  parties 
aforesaid,  by  their  attornies  aforesaid  ;  and  because  the  court  of  the 
lady  the  Queen  here,  of  giving  their  judgment  of  and  upon  the 
premises  are  not  yet  advised,  day  thereof  is  further  given  to 
the  parties  aforesaid,  in  state  as  now,  before  the  lady  the  Queen, 
at  Westminster,  until  Monday  next,  after  one  month  of  Eas- 
Eatt.  tcr,  to  hear  their  judgment  ot  and  upon  the  premises  ;  *  because 

[  *  118  a.]  the  court  of  the  lady  the  Queen  here,  thereof  are  not  yet,  &c. 

At  which  day,  before  the  lady  the  Queen,  at  Westminster,  come 
the  parties  aforesaid,  by  their  attornies  aforesaid ;  and  because  the 
court  of  the  lady  the  Queen  here,  of  giving  their  judgment  of  and 
upon  the  premises  are  not  yet  advised,  day  thereof  further  is  given  to 
the  parties  aforesaid  here,  m  state  as  now,  before  the  lady  the  Queen, 
Trin.  at  Westminster,  until  Friday  next  after  die  morrow  of  the  Holy  Tri- 

nity, to  hear  their  judgment  of  and  upon  the  premises ;  because  the 
court  of  the  lady  the  Queen  here,  of  their  judgment,  thereof  are  not 
yet,  &c.  At  which  day,  before  the  lady  the  Queen,  at  Westminster, 
come  the  parties  aforesaid,  by  their  attornies  aforesaid ;  and  because 
the  court  of  the  lady  the  Queen  here,  of  giving  their  judgment  of  and 
upon  the  premises,  are  not  yet  advised,  day  is  further  given  to  the 
parties  aforesaid  in  state  as  now,  before  the  lady  the  Queen,  at  West- 
Midi,  minster,  until- Monday  next,  after  three  weeks  of  St.  Michael,  to  hear 
iAnte  p.  9.  n.  their  judgment  of  and  upon  the  premises ;  because  the  court  of  the 
')^'  lady  the  Queen  here  thereof,  are  not  yet,  &c.  At  which  day,  before  the 
lady  the  Queen,  at  Westminster,  came  the  parties  aforesaid,  by  their 
attornies  aforesaid  ;  and  because  the  court  of  the  lady  the  Queen  here, 
of  giving  their  judgment  of  and  upon  the  premises  are  not  yet  advised, 
day  thereof  is  further  given  to  the  parties  aforesaid,  in  state  as  now, 
before  the  lady  the  Queen,  at  Westminster,  until  Saturday  next  after 
Hil.  ss.  eiffht  days  of  St.  Hilary,  to  hear  their  judgment  of  and  upon  the  pre- 
mises ;  because  the  court  of  the  lady  the  Queen  here,  thereof  are  not 
yet,  &c.  At  which  day,  before  the  lady  the  Queen,  at  Westminster, 
come  the  parties,  by  their  attornies  aforesaid  ;  and  because  the  court 
of  the  lady  the  Queen  here,  of  giving  their  judgment  of  and  upon  the 
premises,  are  not  yet  advised,  day  thereof  is  further  given  to  the  par- 
ties, in  state  as  now,  before  the  lady  the  Queen  at  Westminster,  until 
East                Saturday  next  after  15  days  of  Easter,  to  hear  their  judgment  of  and 

upon  the  premises ;  because  the  court  of  the  lady  the  Queen  here, 
thereof  are  not  yet,  &c.  At  which  day,  before  the  lady  the  Queen, 
at  Westminster,  came  the  parties  aforesaid,  by  their  attornies  afore- 
said ;  and  because  the  court  of  the  lady  the  Queen  here,  of  siving 
their  judgment  of  and  upon  the  premises,  are  not  yet  advised,  day  is 
given  to  the  parties,  in  state  as  now,  before  the  lady  the  Queen«  at 
Tiin.  Westminster,  until  Saturday  next  after  eight  days  of  the  Holy  Tri- 

nity, to  hear  their  judgment  of  and  upon  the  premises ;  because  the 
court  of  the  lady  the  Queen  here  thereof,  are  not  yet,  &c-  At  which 
day,  before  the  lady  the  Queen,  at  Westminster,  come  the  parties  afore- 
said, by  their  attornies  aforesaid  ;  and  because  the  court  of  the  lady 
the  Queen  here,  of  giving  their  judgment,  of  and  upon  the  premises 
are  not  yet  advised,  day  thereof  further  is  given  to  the  parties  afore- 
said, in  state  as  now,  before  the  lady  the  Queen,  at  Westminster, 
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mtil  Thursday,  in  the  feast  of  St.  Martin,  to  hear  their  judgment  of  Midi. 
and  apon  the  premises ;  because  the  court  of  the  lady  the  Queen  here, 
thereof  are  not  *  yet,  ^c.     At  which  day,  before  the  lady  the  Queen,   [  *  118  b.  ] 
at  Westminster,  came  tlie  parties  aforesaid,  by  their  attorn ies  afore- 
said ;  and  because  the  court  of  the  lady  the  Queen  here,  of  giving 
their  judgment,  of  and  upon  the  premises,  are  not  yet  advised,  further 
day  IS  given  to  the  parties  aforesaid,  in  state  as  now,  before  the  lady 
the  Queen,  at  Westminster,  until  Tuesday  next  after  the  morrow  of 
the  Purification  of  the  blessed  Mary,  to  hear  their  judgment  of  and  Hii.  S4. 
upon  the  premises  ;  because  the  court  of  the  lady  the  Queen  here, 
thereof  are  not  yet,  &c.    At  which  day,  before  the  iady  the  Queen  at 
Westminster,  come  the  parties  aforesaid,  by  their  attomies  aforesaid  ; 
and  because  the  court  of  the  lady  the  Queen  here,  of  giving  their 
judgment  of  and  upon  the  premises  are  not  yet  advised,  further  day  is 
given  to  the  parties  aforesaid,  in  state  as  now,  before  the  lady  the 
Queen,  at  Westminster,  until  Wednesday  next  afler  15  days  of  Easter,  East. 
to  hear  their  judgment  of  and  upon  the  premises ;  because  the  court  of 
the  lady  the  Queen  here,  thereof  are  not  yet,  &c.    At  which  day,  be- 
fore the  lady  the  Queen,  at  Westminster,  come  the  parties  aforesaid, 
by  their  attomies  aforesaid  ;  and  because  the  court  of  the  lady  the 
Queen  here,  of  giving  their  judgment,  of  and  upon  the  premises  are 
not  yet  advised,  day  thereof  is  further  given  to  the  parties  aforesaid, 
ID  state  as  now,  before  the  lady  the  Queen,  at  Westminster,  until  Fri- 
day next  after  the  morrow  of  the  Holy  Trinity,  to  hear  their  judgment  Trin. 
of  and  upon  the  premises;  because  the  court  of  the  lady  the  Queen 
here,  thereof  are  not  yet,  &c.    At  which  day,  before  the  lady  the 
Queen,  at  Westminster,  come  the  parties  aforesaid,  by  their  attomies 
aforesaid ;  and  because  the  court  of  the  lady  the  Queen,  of  givinj^ 
their  judgment  of  and  upon  the  premises,  are  not  yet  advised,  day  is 

S'ven  to  the  parties  aforesaid,  in  state  as  now,  before  the  lady  the 
Been,  at  Westminster,  until  Monday  next  after  eight  days  of  St.  Mi-  Micb. 
chael,  to  hear  their  judement  thereof:  because  the  court  of  the  lady 
the  Queen  here,  thereof  are  not  yet,  &c.     Before  which  day,  the  plea 
aforesaid  was  adjourned  by  the  writ  of  the  said  lady  the  Queen,  of  Suit  adjourn* 
Common  Adjournment  (l),  before  the  lady  the  Queen,  until  from  the  ed. 
day  of  St.  Michael,  in  one  month  then  next  following,  wheresoever, 
Ac.    At  which  day,  the  plea  aforesaid  was  further  adjourned  by  an-  Adjonrnment 
other  writ  of  the  said  lady  the  Queen,  of  Common  Adjournment,  before  to  Hertford, 
the  said  lady  the  Queen,  until  the  morrow  of  All  Souls,  then  next  fol- 
lowing, at  the  castle  of  Hertford.     At  which  day,  before  the  lady  the 
Queen,  at  the  castle  of  Hertford,  come  the  parties  aforesaid,  by  their 
attomies  aforesaid ;  and  because  the  court  of  the  lady  the  Queen,  of 
their  judgment  of  and  upon  the  premises,  are  not  yet  advised, 
ereof  is  further  given  to  the  parties  aforesaid,  in  state  as  now^ 
the  lady  the  Queen,  at  the  castle  of  Hertford,  until  Tuesday 
»"it,  d\er  eight  days  of  St.  Hilary,  to  hear  their  judgment  of  and  Hil.  35. 
''pen  the  premises ;  because  the  court  of  the  lady  the  Queen  here, 
^kereof  are  not  yet,  &c.    Before  which  day,  the  plea  aforesaid  was 
•<!}oumed  by  the  writ  of  the  lady  the  Queen,  of  Common  Adjourn-  Re-adjoum- 
""«nt,  before  the  lady  the  Queen,  *  until  in  eight  days  of  St.  Hilary,  mcnt  to  We«t- 
•*. Westminster.     At  which  day,  before  the  lady  the  Queen,  at  West-  "P'Tila  o  i 
■•JjJ^ter,  came  the  parties  aforesaid,  by  their  attomies  aforesaid ;  and   L      lU  »•  J 
"•^ttte  the  court  of  the  lady  the  Queen  here,  of  giving  their  iudg- 
^*^t  of  and  upon  the  premises,  are  not  yet  advised,  further  day  is 
*^^  to  the  parties,  in  state  as  now,  before  the  lady  the  Queen  at 
^■toinster,  until  Wednesday  next  after  15  days  of  Easter,  to  hear  East. 


(f.)  Ante  p.  52  n.  (w). 
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dieiv  judgment  of  and  upon  the  preroitet ;  because  the  court  of  th^ 
lady  the  Qiieen  here,  thereof  are  not  yet,  &c.  At  which  day,  before  • 
the  lady  the  Queen,  at  Westminster,  come  the  parties  aforesaid,  by 
their  attomies  aforesaid ;  and  because  the  court  of  the  lady  the  Queen 
here,  of  giving  their  judgment  of  and  upon  the  premises,  are  not  yet 
advised,  further  day  is  given  to  the  parties  aforesaid,  in  state  as  now, 
before  the  lad^  the  Queen,  at  Westminster,  until  Friday  n^xt  after 
Trin.  the  morrow  of  the  Holy  Trinity,  to  hear  their  judgment  of  and  upon 

the  premises ;  because  the  court  of  the  lady  the  Queen  here,  thereof 
are  not  yet,  &c«  At  which  day,  before  the  lady  the  Queen,  at  West- 
minster, come  the  parties  aforesaid,  by  their  attomies  aforesaid ;  and 
because  the  court  of  the  lady  the  Queen  here,  of  giving  their  judg- 
ment of  and  upon  the  premises,  are  not  yet  advised,  lurtlier  day  la 
given  to  the  parties  aforesaid,  in  state  as  now,  before  the  lady  the 
Queen,  at  Westminster,  until  Tuesday  next  after  eight  days  of  St. 
Mieh.  Michael,  to  hear  their  judgment  of  and  upon  the  premises ;  because 

the  court  of  the  lady  the  Queen  here,  thereof  are  not  yet,  &c.    Before 

which  day,  the  plea  aforesaid  was  adjourned  by  the  writ  of  the  lady 

the  Queen,  of  Common  Adjournment,  before  the  lady  the  Queen, 

Adjonrnment     ^^^^  ^^^^  ^^  ^^7  ^^  ^^  Michael,  in  one  month  then  next  following^ 

to  St.  Albans,    at  the  town  of  St.  Alban,  in  the  county  of  Hertford.     At  which  day, 

the  plea  aforesaid,  by  another  writ  of  the  said  lady  the  Queen,  of 
Common  Adjournment,  was  adjourned  before  the  said  lady  the  Queen,, 
until  the  morrow  of  All  Soub  then  next  following,  at  the  aforesaid 
town  of  St.  Alban.  At  which  day,  before  the  lady  the  Queen,  at  the 
aforesaid  town  of  St.  Alban,  come  the  parties  aforesaid,  by  their  at- 
tomies aforesaid ;  and  because  the  court  of  the  lady  the  Queen  here, 
of  giving  their  judgment  of  and  upon  the  premises,  are  not  advised, 
further  day  is  given  to  the  parties  aforesaid,  in  state  as  now,  before 
the  lady  me  Queen,  at  the  aforesaid  town  of  St.  Alban,  until  Wednes- 
Hil.  S6.  day  next  after  eight  days  of  St.  Hilary,  to  hear  their  judgment  of  and 

upon  the  premises ;  because  the  court  of  the  lady  the  Queen  here, 

thereof  are  not  yet,  &c.    Before  which  day,  the  plea  aforesaid  waa 

Re^djonm-      adjOumed  by  another^writ  of  Common  Adjournment,  before  the  lady 

ment  to  We•^  Queen,  from  the  aforesaid  town  of  St.  Alban,  until  the  said  eight 

muister.  ^^^  ^£  g^  Hilary,  at  Westminster  aforesaid.     At  which  day,  before 

the  lady  the  Queen,  at  Westminster,  come  the  parties  aforesaid,  by 

'  their  attomies  aforesaid ;  and  because  the  court  of  the  lady  the  Queen 

here,  of  giving  their  judgment  of  and  upon  the  premises,  are  not  yet 

advised,  further  day  thereof  is  given  to  the  parties  aforesaid,  in  state 

[  *  119  b.  3  as  now,  before  the  *  ladv  the  Queen  at  Westminster,  until  Wednes- 

East.  day  next  afler  15  days  of  Easter,  to  hear  their  judgment  of  and  upon 

the  premises ;  because  the  court  of  the  lady  the  Queen  here,  thereof 
are  not  yet,  &c.  At  which  day,  before  the  lady  the  Queen,  at  West- 
minster, came  the  parties  aforesaid,  by  their  attomies  aforesaid ;  and 
because  the  court  of  the  lady  the  Queen  here,  of  giving  their  judgment 
of  and  upon  the  premises,  are  not  yet  advised,  a  further  day  is  given  to 
the  parties  aforesaid,  in  state  as  now,  before  the  lady  tlie  Queen,  at 
Trin.  Westminster,  until  Friday  next  after  the  morrow  of  the  Holy  Trinity, 

to  hear  their  judgment  of  and  upon  the  premises ;  because  the  court 
of  the  lady  the  Queen  here,  thereof  are  not  yet,  &c.  At  which  day, 
before  the  lady  the  Queen,  at  Westminster,  come  the  parties  aforesaid, 
by  their  attomies  aibresaid  ;  and  because  the  court  of  the  lady  the 
Queen  here,  of  giving  their  judgment  of  and  upon  the  premises,  are 
not  yet  advised,  further  day  is  given  to  the  parties  aforesaid,  in  state 
as  now,  b^ore  the  said  lady  the  Queen,  at  Westminster,  until  Tuesday 
next  after  eight  days  after  St.  Michael,  to  hear  their  judgment  of  ana 
upon  the  premises ;  because  the  court  of  the  lady  the  Queen  here, 
thereof  are  not  yet,  &c.    At  which  day,  before  the  lady  the  Queen,  at 
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Westmmstery  come  the  parties  aforesaid,  by  their  attornies  aforesaid ;      ' 
and  because  the  court  of  the  lady  the  Queen  here,  of  givine  their 
judgment  of  and  upon  the  premises,  are  not  yet  advised,  day  thereof 
IS  further  given  to  the  parties  aforesaid,  before  the  ladv  the  Queen,  at 
Westminster,  until  Thursday  next  after  eight  days  of  St.  Hilary,  to  Hil.  ST. 
hear  their  judgment  thereof^  &c. ;  because  the  court  of  the  lady  the 
Queen  here,  thereof  are  not  yet,  &c.     At  which  day,  before  the  lady 
the  Queen,  at  Westminster,  come  the  parties  aforesaid,  by  their  afore- 
said attornies :  Upon  which,  all  and  singular  the  premises  being  seen 
and  by  the  court  of  the  said  lady  the  Queen  here,  well  understood 
and  cUligently  looked  into,  and  mature  deliberation  being  thereof  had ; 
because  it  seemed  to  the  court  of  the  lady  the  Queen  now  here,  that  Jiidgment  for 
the  aforesaid  entry  of  the  aforesaid  John  Freine  into  the  close  within  defendant, 
written,  with  the  appurtenances,  in  which,  &c.,  in  and  upon  the  pos- 
session  of  the  saia  William  Dillon  thereof,   is  a  good  and  lawful 
entry,  {a)  it  is  considered,  that  the  aforesaid  William  Dillon  take  no-  (a)  Ante  ts  a. 
thing  by  nis  aforesaid  bill,  but  for  his  false  claim  be  in  mercy,  &c. 
And  that  the  aforesaid  John -Freine  do  thereof  go  without  day,  &c. 


CHUDLEIGH'S  CASE. 

The  Case  between  Dillon  and  Freine,  commonly  called  the  Case 

of  Perpetuities. 

Sir  Rjchird  Chndlelgfa  conveyed  his  manor  of  H.  to  trustees  and  their  heirs,  to  1589-1695. 
Ike  use  of  himself  and  his  heirs  on  the  body  of  Mary  the  wife  of  J.  C.  lawfully         \^..-hJ 
befotten,   In  default  of  sach  issue,  to  the  use  of  him  and  his  heirs  on  the  body        Billon 
of  Elisabeth  the  wife  of  R.  B.  lawfully  begotten ;  and  in  default  of  such  issue,        p   ^* 

to  tlie  use  and  performance  of  his  last  will,  for  ten  years  immediately  after  his  [Pt.L— 120  a.1 

death,  and  after  the  term  ended  to  the  use  of  the  feoffees  and  their  heirs  «  ^  Booh 

during  the  life  of  Christopher  his  eldest  son,  remainder  to  the  use  of  the  70.  1  And«ra. 

•OBS  of  Christopher  successiTcly  in  tail,  remainders  over.    Christopher  not  309.  [See  an 

baTiDg  issue,  the  feoffees  enfeoffed  him  of  the  lands  to  the  use  of  him  ^^^''j'^^.  ^^  \ 

and  hU  heirs,  haTiog  notice  of  the  use ;  and^  afterwards  Christopher  had  And°er80ii*s 

Issue  John;  and  by  bargain  and  sale  convi|ped  the  manor  to  Sir  John  Report,  Sugd. 

Chichester  in  fee.  but  before  the  inrolment  enfeoffed  him  in  fee  with  a  gene-  Gilo.  Uses, 

ral  warranty.    Sir  J.  C.  enfeoffed  P.  C.  in  fee,  who  granted  the  laeua  in  fuo.  Appendix 

beiug  customary  land,  by  copy,  to  the  defendant :  upon  whom  the  son  of  Hted  ace 

CSlristopher  entered ;  held.  That  the  destruction  of  the  contUigeBt  estate  by  Jenk.  Cent, 

feoffment  before  the  contingent  remainder  came  in  esse  destroyed  the  contin-  276.  6  Co.  43 

geat  remainder ;  for  contingent  remamders  limited  by  way  of  use,  as  well  as  ||*  ^^  ^*  ^' 

in  eon¥f*yances  at  common  law,  must  vest  at  or  before  the  determination  of  ^  ^^  ^^   ^ 

tlie  preceding  estate.    Also,  ist,  A  feoffment  by  tenant  for  life,  or  tenant  in  Leon.  252.  2 

tail,  to  him  in  reversion  after  a  mesne  estate  of  inheritance,  is  in  the  one  case  Roll.  Rep.  555. 

a  fbrfeitare,  and  in  the  other  a  discontinuance,  divesting  the  mesne  estate  of  S^^t!^ 

Inheritanee :  smus  were  it  b  made  to  the  immediate  remainder-man,  or  rever-  ^^9?  5'  Keb 

rioaer.  sd.  If  a  warranty  descends  upon  the  heir,  who,  at  the  time  of  the  215.  Hob.  * 

ftU  of  the  warranty,  b  an  Uifhnt,  and  hb  entry  lawful,  it  b  not  barred  by  the  259.  Lit.  Rep. 

warranty,  but  be  may  afterwards  enter  and  avoid  the  estate  within  a  year  or  '^  ^^*  ^^^* 

aflmr  hb  foU  age ;  tcoif  if  he  has  only  a  right  of  action.  5d,  Voluntary  grants  ^;  ^^®'  ^^^' 

of  eopyhold  by  lords  by  defeasible  title  are  not  binding  on  the  rightful  owners ;  flVgy  v.  FU^ 

mcMM  as  to  adadttancestf    4th,  An  estate  to  one  and  hU  heirs,  during  the  life  ler$f  2  Roll. 
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Abr.  796,  797.  of  another,  is1>ut  an  ettate  for  Uf^^  npon  which  a  remainder  may  depend. 
1  Mod.  4.  39.  5(|],  A  gift  to  a  man  and  his  heira  on  the  body  of  another  man*i  wife,  is  an 

M  J^?;.o^  i  estate-tail. 

Mod.  309.  1  „       .  ,  .  „      .    .      .      ^  .  . 

Ld.  Ravm.  ^*^*  ^^  ^*^  ^^  executed  mimediately  by  the  statute. 

203.  311.  S  Contingent  uses  are  not  executed  till  they  come  in  esse,  but  a  possibility  of 

Ld.  Uaym.  seisin,  or  scintiila  juris,  remains  in  the  trustees  to  serve  such  uses  when  they 

rir*  J^  "'^''  arise,  and  if  the  possession  is  disturbed,  they  may  re-enter  to  revest  the  uses; 

Sen*.  555.  4  *^  ^*  possibility  of  seisin  may  be  released  or  destroyed,  and  the  contingent 

Burr.  3311.  uses  will  be  thereby  defeated. 

«  Dougl.  755. 

775.  4  T.  R.  53. 62.  3  Maul,  and  S.  102, 3.  1  Taunt.  594.  1  Atk.  588.  590, 1.  3  Atk.  752.  1 
Inst.  ii.  130.  (e).  134,5.  (p).  354.  (n  1).  571,  2.  574.  576.  (a).  13  a.  (2).  il.  172.(23).  265  a.  (2). 
17th  edit.  290  b.  (l).  373  b.  (2).  Shep.  Touch.  45. 109.  104. 187,  8.  204.  501,  2,  3, 4, 5,  6. 508. 
510.514.  524.  Id.  37.  §.  n.  (a),  edit.  Atheriev.  1  Wood,  152. 155.  2  Wood,  13.  18.  54.  5 
Wood,  277,  8.  495.  Bac.  Uses,  60,  &:c.  Sngd.  Gilb.  Uses,  2.  4. 6,  7,  and  u.  ( l)  ib.  10. 13.  16, 17, 
18.  20.  27.  32.  34.  48,  49,  and  n.  (4).  (5)  ib.  53,  54.  70.  75.  139.  l46, 7.  184.  221.  293,  4,  5.  362. 
364,  367.  373.  376,  7,  8.  381,  2.  386, 7,  8,  9.  390, 1,2,  3.  404.  493. 504.  Watk.  Glib.  Ten.  99.  f 
Bl.  Com.  116.  168.  170,  1.  328,  329, 330.  334.  2  Wooddes,  228.  294,  5.  2  Wynne's  Enn.  274, 5. 
1  Feame,  338. 433.  427. 431. 441.  465,  6.  475,  6.  1  Fonbl.  Tr.  £q.  5Ui  edit  363,  4.  n.  ii.  8.  and  the 
notes  there ;  21,  and  n.  (c)  ib.  28, 29,  and  n.  (m)  ib.  44  n.  87  n.  89. 95. 139  to  147,  and  the  notes 
ib.  1  Sand.  Uses,  26,  27.  29.  43. 46. 52,  3,  4.  60,  61 .  64. 80. 105,  106. 123.  125, 6. 167. 193,  4.  255. 
277.  ii.  45.  50.  Watk.  Conv.  ed.  Prest.  124.  Watk.  Desc.  137  n.  206.  1  Watk.  Copyh.  255.  1 
Cm.  Dig.  2d  edit.  387.  394.  396,  7,  8,  9. 403,  4,  5.  412.  423. 429.  ii.  292.  322.  339,  340.  343.  345. 
350, 1.  362, 3,  4.  iv.  126.  v.  460.  1  Prest.  Est.  2d  edit.  31.  145.  217,  218.  480.  3  Prest.  Conv. 
10.245.  1  Prest.  Abst.  352.  355.  ii.  320.  322.  Vin.  Abr.  Charge,  A.  pi.  1.13.  CopjHhold,  O. 
pi.  2.  I  b.  3.  pi.  V.  Discontinuance,  C.  pi.  3.  Estate,  Q.  pi.  2.  X.  pi.  8.  R  b.  pi.  2.  Evidence, 
O  b.(  5.  pi.  3.  Fines,  Z.  pi.  6.  Fractions,  B.  pi.  2.  Occupant,  A.  pi.  7.  Recovery  Com- 
mon, E.  pi.  6,  7.  Remainder,  C.  3.  pi.  1.  G.  pi.  32.  L.  pi.  3. 16.  N.  pi.  1.  Q.  pi.  3.  Re- 
servation, B.  a.  pi.  5.  Trust,  X.  pi.  1.  Uses,  A.  pi.  3.  C.  pi.  1.11, 12, 13,14. 15, 16, 17, 18.  S 
3.  pi.  19.  22.  Wa.pl.  1.14.  X a.  pi.  46.  Y  a.  pi.  3.  7.  Com.  Dig.  Alien,  C  4.  Chancery,  4.6 
3.  Estates,  B  5. 14, 15.  Forfeiture,  A  1.  Garranty,  I  2.  Uses,  A.  B.  1,  2.  D,  2.  L  1.  1  L 
5.  Bac.  Abr.  Bargain  and  Sale,  B.  Condition,  O  4.  Copyhold,  G  4.  Discontinuance,  B. 
Corporation,  E  1.  Curtesy,  B.  5th  edit.  vol.  ii.  330.  Descent,  C  Estate  for  Life,  C.  ii.  572. 
Remainder,  B.  C.  D.  G.  v.  728,  9.  735.  739,  740.  757,  759.  761.  764.  844, 5.  851.  Statute,  I  8. 
Uses,  B  1,  2,  3,  4.  6.  D.  E.  E  2.  1  G  1.  G  2.  1  I.  L.  M.  vii.  69,  78,  79.  86.  94,  95.  105. 
iii.  112.  132.  Warranty,  B.  vii.  231.  Contra  as  to  the  doctrine  of  scintilla  jurisy  Hales  y. 
RisUy,  Pollex.  390.  S.  C.  cited  2  Cm.  Dig.  368.  2  Tr.  Eq.  5th  edit.  145,  and  n.  (g-)  ib.  Garl* 
V.  Cotton,  Dick.  183.  S.  C.  cited  2  Cm.  Dig.  aiO.  400.  1  Feam.  4.'^6  to  446.  Kowe's  Bacon, 
151,  and  his  Scintilla.  2  Fonbl.  145.  and  n.  (g).  ib.  Sugd.  Gilb.  Uses,  296  m.  Sugd.  Pow.  2d  edit. 
19  to  27.    1  Prest.  Est.  2d  edit.  156  to  175.    See  the  notes  and  references  iufra.] 

(a)  See  the  re-  WiLLiAM  {a)  DiLLON,  Esq.  brought  an  action  of  trespass  against 
pnu"^"  '"'      John   Freine,   in  the  King's  Bench,    for  breaking  his  closer 

called  Sedon,  in  the  parish  of  Tavistock,  in  the  county  of  De- 
von :  the  defendant  pleaded  not  guilty,  and  the  jury  found  a 
special  verdict  to  this  effect;  Sir  Richard  Chudleigh,  Kiit.  was 
seised  of  the  manor  of  Hescot,  whereof  the  place,  where,  &c. 
was  parcel  in  his  demesne  as  of  fee,  and  had  issue  Christopher 
Chudleigh,  his  eldest  son,  Thomas,  his   second  son,  Oliver, 
his  third  son,  and  Nicholas,  his  fourth  son.    Sir  Richard  Chud— 
leigh,  26  Aprilis,  annis  3  &  4  Phil,  and  Mar.  by  his  deed  in- 
dented quadripartite  (whereof  one  part  sealed  with  his  seal  was— 
shewed  forth  to  the  jurors  in  evidence)  of  the  said  manor  did-^ 
enfeoff  Sir  John  Sentleger,  Knt.  Sir  Giles  Strangeways,  Knt  and0 
divers  others,  to  have  and  to  hold,  to  them  and  &eir  heirs,  to  tbe^ 

(b)  Poph.  76.     use  of  the  said  Sir  Richard  and  (6)  his  heirs,  on  the  body  of  Marj'--* 
zbh.  is/a.       ^^^  ^^*^  ^^  Thomas  Carew  lawfully  begotten ;  and  for  default  o'  -^ 
Plow.  35  a.       such  issue  to  the  use  of  the  said  Sir  Richard,  and  to  bis  heir  ^ — 
Bro.  ^'^'i*-^^-    on  the  body  of  Elizabeth  then  wife  of  Richard  Brampfield  law 
fi.*^Bro.  Cwi-    ^o''y  begotten ;  and  for  default  of  such  issue,  to  the  use  an 
dition,  119.  10  performance  of  his  will  for  ten  years  immediately  after  his  deal 
S^^^^ aV^^      and  afler  the  said  term  ended,  to  the  use  of  the  said  feofiees 

xl.  7.  10  O.' 

T.  N.  B.  205  h.  [Sbep.  Touch.  4.80.  Com.  Dig.  Estotes,  B  5,  and  see  post  1  Co.  140  b.  n.] 
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their  heirs,  during  the  life  of  tbe  said  Christopht;r  Chudleigh, 
the  son,  and  after  his  death  to  the  use  of  the  first  issue  male  of 
the  body  of  the  said  Christopher  hiwfully  to  be  begotten,  and 
to  the  heirs  of  the  body  of  such  first  issue  male  lawfully  begot- 
ten ;  and  for  default  of  such  issue,  to  the  use  of  the  second  is9ue 
^e  of  the  body  of  the  said  Christopher,  the  son,  lawfully  to  be 
htt;otten,  and  to  the  heirs  of  the  body  of  such  second  issue  law- 
mly  begotten ;  and  so  with  like  remainders  unto  the  tenth  issue 
Aafe ;  and  for  default  of  heirs  male  of  the  body  of  the  said 
Christopher,  the  son,  to  the  use  of  Thomas,  son  of  the  said 
w  Richard,  and  to  the  heirs  of  his  body  lawfully  begotten ; 
ttd  for  default  of  such  issue,  to  the  use  of  the  said  Oliver,  *and  [  *  120  b.  ] 
to  the  heirs  of  his  body  lawfully  begotten ;  and  for  default  of 
^ch  issue,  to  the  use  of  the  said  Nicholas,  and  to  the  heirs  of 
"^  body  lawfully  begotten ;  and  for  default  of  such  issue,  to 
the   use  of  the  right  heirs  of  the  said  Sir  Richard  Chudleigh  for 
^^i".    And  afterwards,  that  is  to  say,  1 7  November,  5  and  6 
f^il.  and  Mar.  the  said  Sir  Richard  Chudleigh  died  without 
'•••»«  of  the  body  of  the  said  Mary  and  Elizabeth,  or  cither  of 
^^Kn;  and  after  his  death,  that  is  to  say,  14*  August,   1  Eliz. 
w^^  said  feofibes  (the  said  Oliver  Chudleign  then  being  alive)  by 
tb^ijrdeed,  sealed  witli  their  seal,  bearing  date  the  same  day  and 
y^^^jr,  did  enfeoff  the  said  Christopher  Chudleigh,  in  fee  to  the 
^'^^^    of  him  and  his  heirs,  which  feoffment  was  made  without  any 
^^^^^^  sideration ;  ^nd  the  said  Christopher  then  had  notice  of  the 
'^^^iS  uses  in  the  said  Quadripartite  indenture  spepified  and  de* 
^l^^^^d.    And  afterwards,  that  is  to  say,  20th  September,  3  Eliz, 
t^^^   said  Christopher  had  issue  Strachley  Chudleigh,  his  eldest 
^*^ ;  and  afterwards,  that  is  to  say,  d  Martii,  5  Eliz.  the  said 
*^^^Tistopher  had  issue  John  Chudleigh  his  second  son.     And 
~^t-^rwards,   1  Julii,  6  Eliz.  by  deed  indented  and  inroUed  the 
^ti^  day  of  October  next  ensuing,  before  the  clerk  of  the  peace 
^■^^one  justice  of  the  peace  within  the  said  county,  according 
^^^      the  statute  of  27  Hen.  8.  (m),  did  bargain  and  sell  the  said 
mzM^nor  to  Sir  John  Chichester,  Knt  and  his  heirs,  to  the  use  of 
and  his  heirs :  but  it  was  found  that  between  the  date  of  the 
indenture,  and  before  the  inrolment,  that  is  to  say,  6  Julii, 
sexto  supradicto,  the  said  Christopher  by  his  deed,  sealed 
his  seal,  bearing  date  the  same  day  and  year,  of  the  said 
™^^nor  did  infeoff'  the  said  Sir  John  Chichester  and  his  heirs,  to 

A^^  Use  of  him  and  his  heirs  with  a  (a)  general  warranty  against  (a)  lO  Co.  97 
^•^    persons:  and  afterwards  the  said   Strachley,  anno  12  E^iz.  ^^ 
Ck^  without  issue :  and  the  jury  further  found,  that  Sir  John 
p^f^ jctliester,  6  September,  7  Eliz.  of  the  said  manor  did  infeoff 
P  *lip  Chichester  in  fee.     And  that  the  said  Philip  at  tlie  court 
•^J^e  said  manor  held  8th  October,  in  the  fifteenth  year  of  the 
1^  ^   Queen,  did  grant  the  place,  where,  &c.  being  customary 
^^*^^»  by  copy  to  the  said  John  Freine  for  his  life,  according  to 
_^^  custom  of  the  manor ;  by  force  whereof  he  entered  ;  upon 
jj^m  the  said  John  Chudleigh,   11  Martii,  28  Eliz.  did  enter 
^^  the  said  manor,  and  the  same  day  and  year  did  thereof  in- 

(n)  Statute  27  Hcc.  8.  c.  16.,  ante  p.  I3.n.  (u).  (Ed.) 
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feofT  tlie  said  William  Dillon,  now  plaintiff,  in  fee,  who  entered 
in  the  place,  where,  &c.  upon  the  possession  of  the  defendant ; 
upon  whom  he  re-entered ;  and  whether  upon  the  whole  matter 
the  said  John  Freine  be  guilty  or  not,  the  jurors  pray  tlie  dis* 
cretiop  of  the  justices,  8cc. 

And  this  case,  as  to  the  principal  point,  was  such : 
Sir  Richard  Chudleigh,  having  issue  Christopher,  Thomas, 

[*l21a.  ]     Oliver,  *and  Nicholas,  after  the  statute  of  (a)  27  Hen.  8.  did 

infeoff  divers  of  the  manor  of  Hescot  in  fee  to  the  use  of  his 
feoffees  and  their  heirs,  for  the  (&)  life  of  Christopher,  his  eldest 
son,  and  aller  to  the  use  of  the  first  spn  which  Christopher  his 
son  should  beget  in  tail,  and  so  to  the  t^th  son;  and  after  to 
the  use  of  Tliomas,  his  second  son,  in  tail ;  and  after  to  the 
use  of  Oliver,  his  third  son,  in  tail ;  and  after  to  the  use  of  Ni- 
cholas, his  fourth  son,  in  tail ;  and  after  to  the  use  of  the  right 
heirs  of  Sir  Richard :  Sir  Richard  died,  and  before  any  issue 
bom  of  the  body  of  Christopher  the  eldest  son,  the  feo£fees  in- 
feoffed  Christopher,  having  notice  of  the  former  uses ;  and  after- 
wards Christopher  had  issue  Strachley  and  John.  If  the  use, 
which  was  before  in  contingency,  shall  vest  in  the  said  sons  of 
.  Christopher,  and  shall  be  executed  by  the  statute  of  27  Hen.  8. 
was  the  question,  and  great  doubt  of  the  case. '  And  the  ques- 
tion in  this  case  is  no  other,  bht  whether  these  contingent  uses, 
before  their  existence,  by  the  said  feofiment  of  the  feoffees  be 
destroyed  and  subverted,  so  that  they  shall  never  rise  out  of  the 
estate  of  the  feoffees  after  the  birth  of  tlie  issue.  And  this  case 
was  argued  many  times  at  the  bar  in  the  King's  Bench  on  both 
sides ;  and  because  the  case  was  difficult  and  of  great  conse- 
quence and  importance,  it  was  thought  necessary  that  all  the 
justices  of  England  should  openly,  in  the  Exchequer  Chamber, 
upon  solemn* argument,  shew  their  opinion  in  this  case:  and 
afterwards,  Term  Hilary,  36  Eliz.  the  case  was  argued  ia  the 
Exchequer  Chamber  before  all  the  justices  of  England,  by  Hugh 
Wiat  ex  parte  Querenfy  and  by  Coke,  the  Queen's  Solicitor- 
General  ex  parte  Defend^.  Ana  afterwards  in  Easter  Term  fol- 
lowing, by  Robert  Atkinson  ex  parte  Quet^i  and  by  Francis 
Bacon  ex  parte  Def\'  but  I  did  not  hear  their  arguments.  And 
yet  it  is  necessary  to  report  what  matters  were  moved  at  the  bar, 
to  the  intent  that  the  state  of  the  question  should  be  better  un- 

For  the  dcfen-  ^^^^tood,  and  the  arguments  tod  reasons  of  the  judges  on  the 

dant.  Bench  should  |>e  better  apprehended. 

As  to  the  prin-       Eor  the  argument  of  the  principal  point,  four  things  are  to 

cipal  point.       be  considered. 

(a)  n  H.  8.  cap.  10.  Co.  Lit.  36  b.  187  b.  1  And.  99.  37.  4e.  53. 75.  47  b.  54  b.  68  b.  78  b.  115 
b.  Hob.  338.  1  Leon.  14.  £59.  f  Leon.  6,  7.  15, 16,  17,  18.  ft  Andrrs.  71.  74.  77.  8i»  8«. 
Plow.  44  a.  45  a.  58  b.  59  b.  Dier,  23.  pi.  146.  28  pi.  183.  30.  pi.  3.  10  Co.  49  a.  85  a.  Co.  Eat. 
17S  b.  383  a.  389  g.  589  b.  3  Co.  36  a.  53  b.  71  b.  78  a.  3  Co.  37  a.  63  a.  4  Co.  3  a.  6  Co. 
113  b.  113  a.  6  Co.  38  a.  7  Co.  9  a.  13  b.  19  b.  38  a.  8  Co.  94  a.  9  Co.  36  a.  10  Co.  49  a.  1 
Balstr.  163.  3  Bulstr.  185,  186,  353.  Oodb.  399.  Cr.  Eliz.  46.  731.  908.  Cr.  Jac.  401. 608. 
Cr.  Car.  44,  318.  Pop.  71, 73.  76,  77, 78.  Dyer,  383.  pi.  30.  1  RoU.  Rep.  360.  385.  «  RolU 
Kep.  105.  345.  Mo.  93.  103.  196.  1  Jones,  179.  3  Bnlstr.  44.  Bridg.  37.  Dyer,  11. 
pL45.  56.  Lit.  Rep.  361.  Co.  Lit  336  b.  365  b.  381  a.  1  Roll.  878.  3  Co.  50  b.  51  a.  58  b. 
Cr.  Eliz.  3.  14.  131.  514.  534.  Mo.  455. 93.  3  And.  31.  44.  57.  Cr.  Jac.  689. 174.  1  Jones,  13. 
254.  Cr.  Car.«f44.  5  Co.  80  a.  9  Co.  141a.  10  Co.  37  a.  Plow.  50  b.  1  Hob.  399.  1  Leon. 
361.  3  Leon.  168.  Godb.  6.  Mo.  350.  3  Leon.  78.  Bridg.  37,  38. 136.  37  H.  8.  33  b.  4  Co. 
3 1>.  Dyer.  89.  pi.  2.  146.  pi.  68.  147.  pi.  74.  148.  Hob.  166. 311.  10  Co.  39  b.  a.  {b)  Ante,  66 
b.    11  Co.  80  a. 
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1.  What  an  use  is,  and  the  several  natures  of  uses,  and  of 
.  what  estimation  and  account  all  manner  of  uses  are  in  judgment 

of  law. 

2.  If  contingent  uses  (as  well  as  uses  in  esse)  might  have  been 
discontinued,  or  tolled,  at  the  common  law,  before  the  statute  of 
27  Hen.  8.  c.  10. 

3«  If  our  contingent  use  had  been  discontinued  or  destroyed, 
if  the  said  statute  of  27  Hen,  8.  had  not  been  made^  inasmuch 
as  the  feoffee  had  notice  of  the  uses. 

4.  If  the  said' statute  of  27  Hen.  8.  preserves  any  contingent 
use,  which  had  been  destroyed  by  the  common  law,  and  in  that 
to  consider  the  mischiefs  which  were  before  the  said  act,  and 
the  remedy  which  the  makers  of  the  act  have  provided  by  the 
purview  thereof. 

Ist,  What  a  use  is,  and  the  several  natures  of  uses,  and  of  1st.  Natare  of 
what  estimation  all  uses  are  in  law.     A  (c)  use  is  a  trust  or  !^i\\JJ""' 
confidence,  which  is  not  issuing  out  of  land,  *but  as  a  thing'  p  •lo/u   -i 
collateral  annexed  in  privity  to  the  estate,  and  to  the  person,  ^  *  ^ 

touching  the  land,  scil.  that  Cestuy  que  use  shall  take  the  profits, 
and  that  the  ter-tenant  shall  make  estates  according  to  his  direc- 
tion (n).     So  that,  he  who  hath  a  use  hath  not  {^Jus  neque  in  Definitioaofa 

tise.  (c)  Co.  Lit.  27S  b.  l  Mod.  39.  7  Co.  13  b.  lAnden.S18.  Plow.  352  b.  Po|>h.  71.  Ante, 
101  b.  3  Co.  f  b.  [1  Mod.  39.  1  Inst.  290  b.  (l).  373  b.  (S).  17th edit.  Shop. Tonch.  501.  1  Tr.  £q. 
5tii  edit  363,  4.  o.  ii.  8.  1  Saod.  Uses.  2.  2  Ld.  Raym.  876.  3  Wood's  Coot.  5th  edit.  277. 
Com.  Dig.  Uses,  A.  Bac.  Abr.  Uses  and  Trnsts,  A.  5th  edit.  vii.  69].  (a)  i  Anders.  320.  343. 
Co.  Lit  272  b.  [1  Inst  ii.  572.  (a).  Oilb.  Uses,  3d  edit  2.  1  Tr.  £q.  5th  edit  363, 4.  n.  ii.  a. 
1  Sand.  Uses,  60.    Vin.  Abr.  Trust,  X.  pi.  1.    Bac.  Abr.  Uses  and  Trusts,  M.] 


^Ji)  A  use  was  created  in  this  manner :  the  rents  and  profits  of  the  land,  was  not  issuing 

•wner  of  lands  conveyed  them  by  feoffment,  ont  of  the  land;  but  was  collateral  thereto,  and 

with  fiTery  of  seisin,  to  some  friend ;  with  a  only  annexed  in  nrivity  to  a  particular  estate  in 

seeret  acreemeot    that  the  feoffee  should  be  the  land,  (that  K  to  say),  the  use  was  not  so  at- 

ocjaed  ofthe  lands  to  the  use  of  the  feoffor,  or  of  tached  to  the  land  that  when  once  created,  it 

a  tidrd  person ;  thus  the  legal  s^iajin  was  in  one,  must  still  have  existed,  into  whose  hands  soever 

and  the  use  or  right  to  the  rents  and  profits  in  the  lands  passed,  as  in  the  case  of  a  rent,  a 

another.    It  is  uncertain  when  this  distinction  right  of  common,  or  an  advowson  appendant ; 

between  the  legal  seisin,  and  the  right  to  the  but  U  was  created  by  a  confidence  in  the  origi- 

vcnts  and  profits  was  first  introduced,  see  1  mU  feoffee,  and  continued  to  be  annexed  to  Se 

teid.  6. 15 ;  but  it  is  clear  that  the  practice  of  same  estate,  as  long  as  that  confidence  snbsist- 

coBveying  lands  to  one  person  to  the  use  of  an?  ed,  and  the  estate  of  the  feoffee  remained  nn- 

^er  didnot  become  general  until  the  reign  of  altered :  so  that  to  the  execution  of  a  use  two 

^^ward  3.  or  more  probably,  of  his  successor,  thin|fs    were   absolutely    necessary :    namdy, 

Richard  2.  ^Bac.  Us.  24,)  when  the  ecclesiastics  conmleQce  in  the  person,   and  privity  of  et* 

gjjflpted  it,  in  order  to  evade  the  statutes  of  tate,  see  inffa,  122  a.    Plowd.  352.  Poph.  71, 

^J^ttauin,  by  procuring  conveyances  et  land  to  2.    As  to  the  legal  estate  in  the  Und,  it  was 

^  ande,  not  directly  to  themselves,  but  to  some  vested  in  tke  feoffee  to  uses,  who  performed  the 

^  persons  to  the  use  of  the  ecclesiastics ;  and  feudal  duties  and  was  in  every  respect  deemed 

^|e  courts  of  equity  being  then  under  the  direc-  to  be  the  tenant  ofthe  fee ;  he  had  power  of  teU 

i?^  of  the  clergy,  enforced  the  execution  of  ling  the  lands ;  his  wife  had  dower,  Bro.  Feoff- 

'*^  «ses  by  devismg  the  writ  of  subpoena  to  com-  ment  al  uses,  pi.  10. ;  his  estate  was  subject  to 

r^'  tbe  feoffee  to  attend  in  court  and  disclose  wardship,  relief,  &c. ;  the  lands  were  Uable  to  all 

^'^trast,  Bac.  22.  2   Bl.  Com.  327,  8.  ill.  52.  his  mcumbrances,  and  were  forfeited,  if  he  was 

J^  *t«ev.  192.  1  Cm.  Dig.  390.  1  Sand.  15.  Gilb.  attainted  of  treason  or  felony.  Dyer  96.  Jenk. 

^^**^na  Romannm  17.     Infra,   123  a.      The  190.  1  Inst  ii.  572.  (a).    To  prevent,  in  some 

^^   consisted  of  three  parts,   that  the  feoffee  measure,  the  consequences  or  this  doctrine,  it 

?^^^ld  safer  the  feoffor  to  take  the  profits ;  that  became  usual  to  have  several  joint  feo^ees,  so 

^^^teoHee,  upon  request  of  the  feoffor,  or  no-  that  on  the  death  of  any,  the  estate  might  snr- 

^^^ his  will,  would  execute  the  estates  to  the  vive  to  the  others,  and  not  be  subject  to  the 

T,  or  bis  heirs,  or  anv  other  by  his  direc-  dower  of  the  deceased's  wife,  &c.  and  it  was 


^^  «J  ^^*^^f  feoffee  had  been  disseised,  and  not  uncommon  for  the.  owner  himself  to  be  one 

^^^  feoffor  disturbed,  the  fetj^^^  would  re-  of  the  feoffees ;  for  althooah  the  use  was  tbere- 

^/^''>  ^  bring  an  action  to  recontinue  the  pos-  b^  in  part  suspended,  yet  it  might  be  disposed 

^^•*Wi  Bac.  10.    This  right  In  equity  to  the  of  in  tbe  same  manner,  as  if  the  entire  legal  et- 
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re  neque  ad  renit  (o),  but  only  a  (b)  confidence  and  trust  for 
which  he  hath  no  remedy  by  the  common  law,  but  his  remedy 
was  only  by  subpoena  in  Chancery  (p).  If  the  feoffees  would 
not  perform  the  order  of  the  Chancery,  then  thc7r  persons,  for 
the  breach  of  the  confiderice,  were  to  be  imprisoned,  till  they  did 
perform  it  (q),  and  therefore  the  case  of  a  use  is  not  like 
unto  commons,  rents,  conditions,  8ic.  which  are  hereditaments 
in  judgment  of  law,  and  which  cannot  be  taken  away  or  disr 
continued  by  the  alienation  of  the  ter-tenant,  or  by  disseisins,  or 
Origin  of  ubcs.  by  esclieats,  &c.  as  uses  may,  as  shall  after  be  said.   There  were 

two  inventors  of  (c)  uses,  fear  and  fraud :  fear,  in  times  of  trou- 
bles and  civil  wars^  to  save  their  inheritances  from  being  for« 

(6)  Post,  127  a.  f  Co.  58  b.  6  Co.  64  b.  Bac.  Read,  noon  «7  H.  8.  5, 6,  7,  &c.  [See  also  Gil- 
bert's Law  of  Uses  and  Trusts.  Sanders'  I^w  of  Uses  and  1>iists.  Cm.  Dig.  tit.  1.  8  Tr.  £q. 
c.  1.  s.  2.  Sbe(>.  Touch.  503.  Br.  and  Stnd.  Dial.  S.  c.  7.  BreiU*8  cascy  2  Leon.  14^  Delamcr'w 
eiue,  Plowd.  346  b].  (c)  Dr.  and  Stod.  lib.  3.  cap.  33.  Lane,  45.  Post,  131  a.  Dyer,  13.  pi.  51. 
[Gilb.  Uses,  503.  .S  Wood,  377.  3  Atk.  149. 568.  6hcp.  Touch.  583.  1  Sand.  Uses,  355.  Com. 
Dig.  Uses,  A.  K.  5]. 

tate  had  been  vested  in  others,  Sngd.  Pow.  4.  and  livery,  which  was  foreign  to  its  nature,  no 

(Ed.)  words  of  limitation  were  necessary,  ante  1  Co, 

(o)  That  is,  neither  any  eitaie  in  the  laud,  87  b.  100  b.    Uses,  however,  were  descendibip 

or  titk  to  the  same,  or,  as  it  has  been  rendered,  according  to  the  rules  of  the  conunon  law  re- 

nelthera  right  in  possession,  nor  in  action,  3  specting  estates  of  inheritance,  Bac.  11.  3  RoH. 

Tr.  E^.8r    (Eo.)  Abr.  780.    1  Inst.   14  b.  ii.  179.  (40).;   and 

(p)  For  at  law,  the  nse  was  considered  as  though,  by  the  common  law,  a  feomnent  was 
rcpufnaot  to  the  limitation  to  the  feoffees,  and  good  without  any  consideration,  yet  uses  could 
4he!^mre  not  entitled  to  prevail,  Gilb.  Us.  3. ;  not  be  raised  without  a  valuable  or  good  consi- 
and  though  the  cestuique  use  was  generally  in  deration,  Bac.  13. ;  for  the  cestuique  use  had 
possession  of  the  lands,  yet  he  was  only  regard*>  no  right  at  law,  and  equity  will  not  enforce 
ed  by  the  courts  of  common  law  as  tenant  at  will  f/onum  grutuitum  {Colman  v.  Sorrel^  1  Yes.  Jun. 
to  the  feoffee,  (Bro.  Feoff,  al  Uses.  39.  Plowd*  50.)  however  apparent  the  intent,  where  it  is 
3  a.  S3  Vin.  Abr.  386.  pi.  3  and  3.)  who  might  not  passed  at  law,  Bac.  310.   3  Fonbl.  Tr.  £q. 
have  ^ected,  or  maintained  trespass  against  35.  n.  (/);  hence  arose  the  distinction  between 
him,  if  he  continued  in  possOKsion  against  bis  nses  created  by  contract,  as  a  bargain  and  sale 
vriU,  Shep.  Touch.  503 ;   and    cestuique    use  or  covenant,  where  the  inheritance  remains  in 
could  not  even  justify  the  seizing  of  oattle  for  the  contracting  party,  and  uses  raised  by  con- 
trespass,  and  if  he  made  a  lease,  which  did  hot  veyances  which  operate  by  transmutation  of  the 
conclude  the  lessee    by  estoppel,   the  lessee  possession;  the  former  depending  on  contract 
might  plead  that  he  had  nothing  in  the  land,  could  only  be  enforced  in  equity,  where  there 
post,  1  Co.  140  a.  1  And.  330.3  And.  18.  Plowd.  was 'a   sufficient   consideration    (though    the 
349  f  or  if  he  levied  a  fine  without  first  acqnir-  amount  of  the  consideration  was  not  eoqnired 
ing  the  legal  freehold  by  disseisin,  the  6ne  was  into,)  as  money,  rent,  or  services  incident  to 
void,  on  the  ground  thsit  paries JinU  nihil habue-  tenure^  in  a  bargain  and  sale,  or  the  considera- 
rvnt  tempore  finis  letatiy  l  Burr.  95.  Bac.  Uses,  tion  of  marriage,  or  natural  love  and  affection 
67.    1  vcrn.  336.    So  the  use  was  not  subject  to  a  legitimate  child,  brother,  nephew,  or  cou- 
to  dower  or  curtesy.  Perk,  s.  349.  463.  Infra,  sin,  in  a  covenant  to  stand  seised  ;  but  where 
133  b. ;   nor  was  it  forfeitable   for   treason  nses  were  declared  on  a  conveyance  which 
or    felony,   Jenk.    Cent.    190. ;    nor    extend-  operated  by  transmutation  of  possession,  as  a 
able,  or  assets  for  debts,  1  Co.  131  ]i>*    But  iine,  recovery,  feoffment,  or  release,  no  consi- 
though  the  uses  were  not  allowed  to  operate  deration  was  requisite,  for  the  legal  estate  beingc 
at  law,  yet  they  appear  to  have  been  particu-  vested  in  the  conusee,  &c.  who  was  a  meres 
larW  favoured  in  equity ;  thus,  though  the  rules  naked  trustee,  equity  would  compel  hfm  to  exe.  - 
of  tpe  common  law  do  not  allow  a  fee-simple  to  cute  the  directions  of  the  donor,   Garnish  w^ 
be  limited  after  a  fee-simple,  yet  uses  might  be  fVentworthy  Carter,  1*13.    Gilb.  Uses,  33, 3.  4^S 
limited  to  as  to  change  from  one  person  to  an*  1  Sand.  193,4.     3  Roll.  Abr.  791.    1  And.  3 
other  by  matter  subsequent,  as  upon  the  hap-  pi.  95.    Perk.  s.  537.   Calthorpe's  cuse^  Mo.  10! 
peningof  some  future  event,  Bac.  18.    So  uses  Stephens  v.  Laytm^  Owen,  40.   hbyd  v.  SpiUt 
were  revocable,  1  Inst.  337  a.  ii.  133.  3  Ch.  Barnard.  384.  3  Atk.  148.  MUdnuxy's  ease,  po& 
Ca.  66. ;  devisable,  Bac.  Uses,  30.   Gilb.  Uses,  l  Co.  176  b.  Puwlyn  v.  Hardyy  cit  Sugd.  Po- 
^.  37.    Infra,  133  b. ;  and  alienable,  Bac  .16. ;  6.    (Ed.) 
and  by  the  stat.  1  R.  3>  c.  1.  cestuique  use  in 

possession  might  have  conveyed  the  legal  estate        (q)  See   Uargr.  Law  Tracts  340.   Jona 

without  th%  consent  of  the  feoffee ;  and  in  the  MorUf,  1  Ld.  Raym.  391.    As  to  the  [ 

alienation  of  the  use,  which  might  be  by  any  sec^uestration,  see  SimnumdM  v.  Lsrd  Ki 

species  of  deed  qx  writing^  except  a  feoflmcnt  4  \  cs.  735.  Wyatrs  Pnic«  Reg.    (£p*) 
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fated ;  aod  fraud,  to  defeat  due  debts,  lawful  actions,  ward% 
escheats,  mortmains,  Sec  (r). 

There  are  two  manners  of  uses:  1^  in  esse  in  possession,  Two  kinds- 
reversion,  remainder;  2.  in  contingency,  which  by  possibility  ns^ineM^, 
may  fiill  into  possession,  reversion,  or  remainder.    To  (f)  every  po„"bmt^" 
of  these  uses  there  are  two  inseparable  incidents,  confiidence  in  and  to  both 
the  person,  and  privity  in  estate,  as  appears  in  14  Hen.  8.  6  a.  confidence  in 
And  this  confidence  in  the  person  is  either  expressed  by  the  priv^^ofw? 
party,  or  implied  by  the  law;  and  so  is  privity  in  estate  either  tate  werere- 
ezpressed  or  implied,   as  shall  be  after  shewed  (s).      These  4°>^^- 
uses  and  confidences  to  some  respect  were  reputed  as  chattels, 
and  therefore  were  devisable  (f) ;  and  to  other  respects   they 
were  esteemed  as  {d}  hereditaments  of  which  there  should  be  {e)  BCMdibtTaiS 
possessioJratriSf  &c.  as  5  £klw.  4.  7  b.  is ;  but  yet  in  law,  neither  devisable,  bnt 
(y*)  chattel,  nor  hereditament,  fi>r  they  were  not  assets  to  exe^  ^^  aasets. 
cutors,  nor  assets  to  the  heir  (t). 

2*  Whether  a  contingent  use  might  be  discontinued  before  2d.  Contiii|enc 

the  statute;  and  it  seems  clearly,  that  before  the  statute,  uses  in  u^^^^ 

ccmtingendy  might  have  been  taken  away  and  destroyed  as  well  continaed  and 

as  uses  in  este.     And  therefore,  if  there  be  feoffee,  at  the  common  destroyed,  be* 

law,  to  the  use  of  me  for  life,  and  after  to  the  use  of  him  who  j^^^h^V^ 

shdl  be  my  first  son  in  tail,  &c. ;  and  such  feoffee,  before  the  ai'by  the  Veof- 

birth  of  my  son,  had  been  disseised,  or  made  a  feoffment  ($),  upon  fee  being  dit- 

ffood  consideration  to  him  who  had  (g)  no  notice  of  the  use;  fciwd^ormak- 

uie  contingent  use  in  the  one  case  was  suspended,  and  m  the  Sbf  Takwble" 

other  case  utterly  destroyed.     For  if  uses  in  esse,  which  were  consideration 

of  greater  value  and  estimation  than  uses  in  contingency  (which  J^"®  ^^Hcfl 

before  tbe  coDtinf(ency  happened,  (t)  [Com. Dig.  Uses,  A.  L 1.]  (t)  [Wright's  Ten.  174.  f  FonbL 
Tr.  JBq.  2i,  and  n.  (c)  ib.  1  Sand.  Uses,  60.  1  Cru.  Dig.  2d  edit.  405.  Bac.  SO.  Com.  Dig. 
Usea,]L]  (d)  l  Anders.  316  a.  3Co.2b.  4Co.S3a.  (f )  Br.  Discent.  S6.  Plow.  58  a.  Bac 
Red.  Snr.  SUt.  27  H.  8.  p.  9.  Fitz.  Subpoena,  3.  Dy.  11.  pL  40.  [Gilb.  Uses,  t7.  Bac.  Abr. 
Uses,  B.  1,  2.  vii.  78.  Watlc.  Besc.  107.  1  Cm.  Die?.  2d  edit.  404.  2  P.  Wms.  7lS.  Bac.  Abr. 
Descent,  C.  Uses  and  Trusts,  B.  5th  edit  vii.  78].  (/)  Hard.  492.  Co.  Lit  14  b.  Raym. 
317.  Dy.  972.  pi  43.  [l  Inst.  ii.  572.  (a).  Bac.  Abr.  Uses,  B  4].  (§)  [1  And.  309  to  344.  1 
Uoo.252.3.  1  Inst.  ii.  354.  (B  1).  Shop.  Touch.  204.  Gilb.  Uses,  3d  edit.  302.  2Tr.  £q.5t]| 
•dtt  144J.    if)  Post,  124  b. 

* 

(t)  Some  have  thought  that  uses  were  in-  no  notice  of  the  use,  as  there  was  no  confidence 

^^ll^iced    during    the    contests   between   the  in  the  person,  either  expressed  or  implied,  the 

Jl^^Btei  of  York  aad  Lancaster,  to  avoid  for-  use  was  destroyed,  aod  the  new  feonee  cooM 

^tares,  see  Uoyd  v.  SpHlet,  2  Atk.  150.  -,  but  not  be  compelled  to  execute  it,  infra,  122  a. 

^  Here  general  opinion  is,  that  they  were  With   respect  to  privity  of  estate,  it  is  ob- 

^'^^  at  a  much  earlier  period,  see  Bremt*s  servable,  that  a  use  was  a  thing  colbHemita 

^^  2  Leon.  14.  Bro.  N.  C.  60.  March.  N.  C.  the  land,  and  only  annexed  to  a  particular  estate 

^'^*  22  Vin.  Abr.  179.  pi.  2.  n.         .1  Sand,  in  the  land,  not  to  the  mere  possession  thereof; 

'  ^^*    (Ed,)  so  that  whenever  that  particular  estate  in  tbe 

land,  to  which  the  use  was  originally  annexed, 

.  O)  Confidence  in  the  person,  signifiied  that  was  destroyed,  tbe  use  itself  was  destroyed; 

^J^^  which  was  reposed  in  tbe  feoffees,  and  therefore  the  disseisor,  the  lord  by  escheat  or 

Mu^^  from  the  norice  which  was  given  them  of  forfeitive,  or  tenant  by  curtesy,  or  in  dower* 


1^  1^^  <um1  of  the  persons_who  were  intended    though  with  notice  of  the  use,  were  not  liable 


c^l^  benefitted  by  the  feoffment.    This  at  first    to  perform  the  trust,  because  they  were  con- 
^^^  extended  to  the  original  feoffee ;  but  it    sidered  as  coming  in  by  a  title  paramount  to 
Settled  in  the  reign  of  Hen.  6.  that  a  sub-    the  estate  which  was  liable  to  the  use ;  or,  as  It 


tii^^^^Mise  who  had  notice  of  the  former  uses, 

??!Wi   they  paid  a  valuable  consideration,  (t)  See  n.  (p).  sup.  Gilb.  Uses,  75.  Biwut  t, 

i(^*  42.    Bat  if  a  feoffee  to  uses  enfeoffed  a  B«x,  l  Ch.  Ga.  14.  Pndi  «.  Cetf,  ib.  128.    1 

"*^r  lor  ▼aloahle  consideration,  who  had  Sand.  110k  Oilb.U8.57«   (£p.)  . 
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were  but  possibilities  of  a^use),  might  be  discontinued,  or  de- 
stroyed, as  above,  as  th^  books  are  (A)  24  Hen.  8.  feoffment  al 
uses,  14  Heq.  8.  6,  7,  24  and  28  Hen.  8.  fol.  8,  9>  10.  a  multo 
[  ^  122  tulfortwri  uses  in  C9ntingency  and  future  might  *be  discontinued 

and  taken  away.  Also,  (f )  a  contingent  use  was  but  a  trust  (u) 
tod  confidence;  and  therefore,  if  confidence  in  the  person,  or 
privity  In  estate,  fidl,  the  use  was  also  either  suspended  or  de- 
Feofieet  fbr  stroyed ;  and  therefore,  without  question,  a  feoffse  upon  good  con- 
▼alnable  con-  sideration  without  notice,  disseisor,  or  lord  by  escheat,  lord  of 
wf£oi^^no-  *  villain,  corporation  (w),  an  alien  bom($),  a  person  (a)  attaint- 
tice,  dissei-  ed  (x),  shall  not  stand  seised  to  a  contingent  use,  no  more  than 
son,lordx  by  to  a  use  in  esse  before  the  statute  of  27  Hen.  8.  And  therefore 
SSjSJiitM,  ^^  's  agreed  in  (6)  33  Hen.  6.  14  b.,  (c)  and  31  Elias.  tit  CoUu- 
alirasyorper-  sion  29»  if  the  &ther  makes  a  feoffinent  to  his  eldest  son  upon 
MDa  ttteinted,  collusion,  now  by  the  statute  of  {d)  Marlebridge  (y),  the  lord 
•taDd  seised  to  ^^^  ^  possibility  to  have  the  ward,  if  the  fiither  died,  his  heir 
tMotiogeDt       within  age,  but  if  the  feoffee  made  a  feoffinent  over  bona  fide, 

vses,  any  more  mj^j  afterwards  the  father  died,  his  son  witliin  aire,  there  that 
tban  to  nses  in  •■  •i«  %  i    i  i  T^  i^    i 

CMC.  possibility  was  destroyed,  because  the  stranger  who  bad  no  no- 

Case  of  a  lord's  tice  hath  acquired  the  land  bona  fide :  so  if  ^.  grants  a  reversion 
possibility  by  or  seignory  to  B^  now  he  hath  a  possiblity  to  have  the  seignory, 
tihestetnte  of   ^^  reversion ;  but  if  A.  grants  the  reversion  or  seignory  to  an- 

Marlb.  defeated  by  a  feoffment  over  bona  fide.  Case  of  two  grants  of  a  r^Tersion,  and  at- 
tornment to  tbe  second  grantee,  (h)  1  Anders.  313.  24  H.  8.  Br.  Feoffment  al  Use,  40. 
Co.  Lit  19  b.  t  Co. 78  a.  Post,  Iff  a.  3  Bulstr.  185.  Cro.  Jac  401.  1  Roll.  Rep.332.  S3S..337. 
[See  the  books  dted  In  n.  (p).  ante],  (f )  [1  Mod.  39.  l  Inst  ii.  671.  (a).  Shep.Toach.  501.] 
(€)  [Poph.  7S.  1  Roll.  Rep.  382.  Sngd.  Oilb.  Uses.  367.  2  Fonbt  Tr.  £q.  140  n.  Vin.  Abr. 
uses,  C.  pi.  18.  Com.  Big.  Uses,  F.  Bac'  Abr.  Uses,  E  2,  1.  vii.  94.]  (a)  Jenk.  Cent.  195.  Co. 
lit.  19  b.  Dyer,  2&').  pi.  31 .  2  Co.  78  a.  3  Bnlstr.  185.  Mo.  390. 848.  Cro.  .f ac.  401.  1  RoU. 
JRep.  332. 384.  Roll.  780.  Godb.  269.  [Poph.  72.  Dyer,  283  b.  pi.  21 .  Sogd.  Oilb.  Uses,  10. 
367.  9  Bl.  Com.  330.  2  Fonb.  Tr.  £q.  140  n.  Yin.  Abr.  Uses,  C.  pi.  1.  Com.  Dig.  Uses,  F. 
Bac  Abr.Uses,£2,l.¥iL  94].  (6)  Fits.  CoUns.  36.  Br.  CoUus.  5.  Br.  Garde,  5.11.  C.  2  Co. 
94a.    (c)  6  Co.  76  a.    (d)  Marlbr.  cap.  6.    2  Inst  109, 110.    2  Co.  78  a.    8  Co.  164  b. 

(u)  At  common  law,  every  use  was  a  trust,  C.  236.  2  Yes.  Jun.  46.  1  Ch.  Cas.  204.  1  Yes. 
but  every  trust  was  not  necessarily  a  use ;  for  468. ;  and  they  may  convey  tlieir  own  estates 
there  was  a  clear  distinction  between  nses  and  by  a  conveyance  operating  under  the  statute  of 
trusts ;  uses  being  of  a  permanent  and  general  uses,  Sugd.  Gilb.  Uses,  10.  (1).  Where  a  con- 
nature,  and  trusts  being  of  a  special  and  tran-  veyance  is  made  to  a  corporation  sole  by  his 
sitory  nature,  as  for  the  payment  of  debts,  &c.  natural  as  well  as  politic  name,  it  will  be  in- 
the  one  bein^  alienable,  the  other  not,  and  tended  to  be  made  to  him  hi  his  proper  capa- 
the  one  not  being  capable  ofbeing  limited  on  a  city,  ibid.  Plowd.  102, 3.  The  King,  on  account 
term,  while  the  other  might,  see  Bac.  9.  1  Sand.  Mbf  his  royal  capacity,  could  not  be  seised  to  any 
13.  294.  And  even  since  the  27  Hen.  8.  c.  10.  Iise  but  his  own ;  that  is,  he  might  hold  the  lands, 
those  trusts  which  are  not  uses  are  left  unaf-  but  was  not  compellable  to  execute  the  use, 
fected  by  the  statute,  and  remain  subject  to  the  Bac.  56, 57.  BtrkU^B  cnu^  Plowd.  v38  n.  (e). 
jurisdiction  of  courts  of  equity,  1  Sand,  83.  22  Yin.  Abr.  182.  pi.  4.  Neither  could  the  queen 
86.    (Ed.)  regnant,  or  queen  consort,  be  a  feoflRee  to  uses, 

(w)  A  corporate  body  could  not  be  seised  Bac.  57.  But  a  ikme  covert,  as  well  as  an  in- 
to a  use,  because  the  court  of  chancery  could  iant,  may  stand  seised  to  a  use,  Bac.  Uses.  58. 
not  issue  anv  process  a^inst  them  to  execute  1  Inst.  ii.  571 .  (a^.  (E».) 
the  use,  and  a  corporation  cannot  be  intended  (x)  Aliens  and  persons  attainted,  coold  not 
to  be  seised  to  another's  use,  Plowd.  102.  B.  stand  seised  to  a  use,  because  they  can  take  for 
N.  C.  60.  Bro.  Feoffl  al.  Uses,  46.  Bac.  57 —  no  person's  benefit  but  the  Ring ;  see  Poph.  7  2. 
59.  Dyer,  8  b.  Com.  Rep.  29.  2  Yern.  399.  1  Roll  Rep.  382.  King  v.  JSoys,  Dyer,  283  b. 
Shep.  Touch.  502.  2  Wood,  13.  Sugd.  Giib.  22  Yin.  Abr.  184.  pi.  18.  (En.) 
Uses,  170. 185.  367.  1  Sand.  54.  1  Cm.  Dig.  (t)  By  the  statute  of  Marlebridge,  52  H.  3. 
2d  edit  399.  22  Yin.  Abr.  182,  3.  pi.  6. 10.  c.  6.  **  as  touching  them  that  use  to  enfeoflf  their 
Com.  Dig«  Uses,  F.  Bac.  Abr..  Corporation,  £.  eldest  sons  and  heirs,  being  within  age,  of  their 
1.  Uses,  £.2,  1.  VII.  94.  Equity,  however,  at  heritage,  for  to  defraud  the  lords  of  the  fee  of 
the  present  day,  will  compel  corporations  to  their  wardships,  it  is  provided,  that  by  occasion 
execute  any  trusts  reposed  in  them,  Ma/f^ty  i^c.  of  any  such  feoffment,  no  chief  lord  shall  lose 
of  Covtmh-y  v.  The  Attorney  General^  2  Bro.  P.  his  ward  ;*'  see  Bac.  Us.  25.  Poph.  77.  2  Iiut 
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other,  and  he  gets  attornment  (z),  now  the  first  possibility  to 
B.  it  destroyed,  as  (e)  Littleton  saith  fol.  126  a. ;  but  more  shall 
be  said  as  to  this  point  after,  in  answer  to  certain  objections  of 
die  other  side. 

And,  although,  that  in  our  case  the  feofiee  had  notice,  yet  be-  9<L  Though  the 
cause  he  was  in  of  another  estate,  so  that  the  privity  of  es-  J^^^^ 
tste  fidled,  for  that  reason  he  shall  not  stand  seised  to  the  use,  yet  he  wm 
&r  the  use  is  a  confidence  annexed  in  privity  to  the  estate  of  »ot  tnbject  to 
the  land.    (/)  And  therefore  there  is  a  difference  between  things  caM?Se*^ri. 
annexed  in  privity  to  the  estate  of  the  land,  and  things  annexed  vity  of  etute 
to  the  possession  of  the  land  without  respect  of  any  privity :  and  ^"^  destroyed, 
therefore  (g)  a  disseisor,  abator,  or  intruder  shall  not  be  seised  ^^  ^9®  ^^id 
to  a  use,  although  he  hath  notice ;  for  the  use  was  not  annex-  u^rwho  ^e » 
cd  to  the  possession  of  the  land  which  each  of  them  hath,  but  to  not*in,  in  pri- 
the  privity  of  the  estate  which  is  denied  to  them  all,  for  they  are  ▼i^y  of  estate, 
pot  m  in  privity  of  the  estate  to  which  the  use  was  annexed,  but  **  "»«*«>"» 
in  the  post  (a  I).     Also,  forasmuch  as  cest*  aue  use  had  no  {h) 
rasedy  but  in  Chancery,  and  the  chancellor  nath  no  power  to 
determine  the  right  of  inheritances,  for  that  reason  they  can 
>tBnd  seised  to  no  use.    The  (ff)  lord  by  escheat,  or  lord  of  a 
^laio,  or  who  enters  for  mortmain,  or  who  recovers  in  a  Cessa^ 
^(b  1),  8lc  shall  not  stand  seised  to  a  use,  because  he  is  in 
hy  tide  paramount  to  the  use,  sc.  by  force  of  a  condition  in  law 
tadtly  annexed  to  the  land  at  the  time  of  the  creation  of  the 
^eignory,  and  the  tenancy  came  in  lieu  of  his  seiffnory  which  he 
hadto  ms  own  use;  and  the  writ  of  escheat  saith,  and  which 
^  ipwmreverti  debent  tanqti  escaeta  sua.     And  also  they  are  tenants  by  enr- 
not  in  in  the  per,  that  is  to  say,  in  privity  of  the  estate  to  which  t*»y>  ^^ »» 
the  use  was  annexed,  but  in  the  post.     The  lord  (i)  by  escheat         '» ^^' 
^•loseth  his  seignory;  so  tenant  by  the  curtesy  (^),  and  te- 
^^in  dower  (c  1),  shall  not  be  seised  to  a  use,  for  the  law 
JP^^  them  their  estates  in  consideration  of  marriage,  and  they 
^  not  m  in  privity  of  the  estate,  for  which  see  14  Hen.  8.  6, 
7.  and  24  Hen.  8.  Br.  Feoffments  al  uses  40. 
So  if  there  be  privity  in  estate,  yet  if  confidence  either  ex- 


^^*     Con.  Dig.  Uses,  F.    Bar.  Abr.  Uses  £.  f .  1.  vii.  94J.    (A)  Co.  Lit.  f7S  b.    (ff)  [Bac! 
w^  %    1  Sand.  $2.    Sugd.  Gilb.  Uses,  10.    t  Fonbl.  Tr.  Eq.  14t  n.    Prest.  Watk.  Gonv.  124. 


*  Y^  Dig.  599.    Yin.  Abr.  Uses,  C  j>l.  12,  IS,  14.    Com.  Big.  Uses,  F.    Bac.  Abr.  Uses,  £. 

Jr*  ^i.  95.    (i)  Jenk.  Cent  195.    [Yin.  Abr.  Uses,  C.  pi.  11.    Bac.  Abr.  Uses,  E  2, 1.  viL  95. 

r?^  Dig.  Uses,  F.  and  see  the  books  cited  in  n.  (ff)  supra,  (k)  1  Roll.- Rep.  332, 3S3.  385.  1 
Giik  '^* ^'^*  ^*  ^^*  ^^  ^*  S  ^-  7B  a.  Ante,  121  b.  3  Bnlstr.  185.  '  Cro.  Jac.  401.  [Sngd. 
^•^ses,  10,  11.  18. 171.  1  Sand.  Uses,  52,  86.  2  Fonb.  Tr.  Eq.  141  n.  2  Bl.  Com.  330.  1 
TZx  ^^%'  ^99.  Yin.  Abr.  Uses,  C.  pi.  15, 16.  Com.  Dig«  Uses,  F.  Bac.  Abr.  Uses,  B  6.  £  2. 
^'  ^.  96]. 


n.  *r^  l^T.  Hist.  62.  1  Inst.  76  a.  i.  293.  and  cover  the  lands,  on  his  tenants  deiiinlt  of  ser- 

fxv  "J^*    (^'^'^  ^^^  ^^^  ^^  years  together ;  but  this  remedy 

ntilr— y***  was  at  the  common  law ;  but  now  is  now  wholly  out  of  use,  1  Inst  142  a.  (2).  u 

jT^'^'^ieiiu  are  Uken  away,  by  stat.  4  and  5  440.  (2).  ill.  276.  (▼).    F.  N.  B.  208,  9.  2  Inst. 

^^  ^J  See  n.  (s).  ante  p.  299.  ([c  1)  That  tenant  in  dower  could  not  stand 

gjT^ij  11m  writ  of  cessavit  lies  (by  the  stats,  seised  to  a  nse,  see  ace.  ante  296,  n.  (p).  1 

vLi»^^  6  £dw.  1.  c.4.  and  Westm.  2.  13  Sand.  52.    22  Yin.  Abr.  184.  and  the  cues  In 

*^^*  ^»  c.  21. 41.)  for  the  lord  of  the  fee  to  rt-  the  notes  to  pi.  15|  16,    (Ed.) 


iO%  CHVi^LEYOti^s  CASE*  Part  I. 

[  *  1 22  b.  ]  pfe^sed  *or  implied  fail  in  the  person,  the  use  is  suspended  or 
So  if  a  feoffee  destroyed.  If  the  feoffee  to  a  use(t),  upon  good  consideration, 
conveyed  over  infeomth  another  \rho  hath  no  notice,  here  is  privity  in  estate, 
ournoticc*  the  ^^^  ^®^®  ^*  "^  confidence  in  the  person,  either  expressed  or  im- 
use  WHS  eone ;  pHed,  and  therefore  the  use  is  gone ;  but  if  a  feofi^ent  be  made 
though  inhere  without  consideration  to  one  who  hath  no  notice,  there  is  pri- 
dera5on*thV  ^^^7  ^^  estate,  and  the  law  implies  notice,  and  therefore  the  use 
lawitnpUed  remains  (d  1),  but  not  as  a  thing  annexed  to  the  land,  but  to 
notice.  the  privity  of  the  estate,  5  Edw.  4.  7  b.     If  the  husband  makes 

Case  of  a  con-  ^  feoffment  in  fee  of  the  land  of  his  wife  upon  consideration,  and 
▼Suable  con-  without  expressing  any  use,  the  wife  shall  not  have  a  subpoena; 
■{deration,  by  for  the  feoffment  doth  disaffirm  the  wife's  right,  and  the  feoffee 
*ni?"*'if "**'  is  not  in  in  privity  of  the  estate  of  the  wife.  So  in  the  case  at 
e^te.  ^1*9  tenant  for  life,  the  remainder  in  fee  to  the  use  of  another ; 

tenant  for  life  makes  a  feoffment  in  fee  to  one  who  hath  notice ; 
he  cannot  stand  seised  to  the  first  use,  because  the  use  is  annex- 
ed to  one  estate,  and  the  feoffee  is  in  in  of  another  estate  ({). 
Donee  in  tail  It  is  agreed  in  45  Edw.  3.  18  b.  that  if  (a)  donee  in  tail  with 
with  warran^^  Warranty  makes  a  lease  for  life,  and  afterwards  in  a  praecipe 
deiault  of  his  brought  against  the  lessee  for  life,  he  is  received  upon  the  default 
tenant  for  life,  of  the  lessee;  he  shall  not  vouch  by  force. of  the  warranty ;  for 
pri'Sty  of"e»! '  ^®  warranty  is  annexed  to  one,  and  he  is  in  of  another  es- 
tate being  ne-  tftte,  and  always  the  warranty  as  to  voucher  requires  priyity  of 
cessaryto  estate  (s  1)  to  which  it  was  annexed.  And  the  same  law  of  a 
voucher.  ^^     g^  j^  is  held  in  10  Eliz.  Plow.  Com.  351.  that  cestuy  aue 

use  for  life,  or' in  tail,  remainder  in  tail,  with  divers  remainder 
over  in  use,  makes  a  feoffment  to  one  who  hath  notice,  he  shall 
not  stand  seised  to  the  first  uses,  causa  qua  supra.  But  of  things 
annexed  to  land  ($),  it  is  otherwise,  as  of  commons,  advowsons, 
attd  the  like  appendants  or  appurtenances.  And  therefore,  if  te- 
nant in  tail,  or  the  husband,  seised  in  the  right  of  his  wife  (f  1), 
makes  a  feo£Gaient  of  a  manor,  or  part  thereof  with  the  advowson, 
the  advowsoU)  at  least  after  presentment,  shall  pass  as  appendant 
to  the  manor,  or  to  part  of  the  manor,  as  the  books  are  in  23  Ass. 
8.  34  Edw.  1.  tit  Qu.  imped.  179.  43  Edw.  3.  25,  26.  and  17 
Edw.  3.5  a.  19b.;  and  not  to  the  estate  of  the  land,  for  the 
estate  of  the  land  is  discontinued  by  the  feoffinent :  so  a  disseisor, 

rt)rHob.  S49.  350.  t  Roll.  781.  (■).  2  Sid.  140. 157.  Gary's  Rep.  10,  11,  &c.  Plowd.  351  a. 
[i  Inst.  U.  571.  (a).  S  Roll.  Abr.796,7.  1  Sand.  52, 53.  2  Fonb.  Tr.  £q.  141  n.  144.  GUb.  Uses, 
IS,  14.  973.  376, 7.  2  Bl.  Com.  339.  t  Wooddes.  S28.  1  Feam.  476.  Prest.  Watk.  Conv. 
ISI.  1  Cm.  Dig.  2d  edit  397,  8.  Bar.  Abr.  Uses  I.  ▼!!.  132.  Viu.  Abr.  Uses,  A.  pl.3.  Com. 
Dig.  Uses.  D.  2j  {t)  [^ug<i<  Gilb.  Uses,  17.  53.  363.  Com.  Dig.  Uses,  F.  Infra.]  («)  Doct. 
Pla.  24.  Fitz.  Garranty,  17.  Br.  Scire  Fac.  206.  Br.  Barre,  13.  Hob.  25, 26.  3Co.  5  b.  6. 
t  Roll.  742.  Co.  Lit  385.  {§)  [Plowd.  352.  Popb.  71.  1  Cm.  Dig.  2d  edit.  S97.  Dyer,  12. 
i>l.  68.] 


(d  1)  See  n.  (s).  ante  p.  299.  Glib.  Us.  3d  edit  privity  of  estate  and  confidence,  "wbich  may 

13,14.376,7,8.  Sand.  Us.  52,  3.    Shcp.  Touch,  be  implied,  as  in  uses  at  common  law,  either 

'502.    So,  at  this  day,  a  trust  estate  is  discharged  from  notice  of  the  trast,  or  a  want  of  con.sidera- 

of  the  tmst  bv  the  trustee  conveying  it  to  a  pur-  tion,   1  Fonb.  Tr.  £q.  364.  and  see  1  Eden. 

rhBteilr  for  valuable  consideration  and  without  217,  218.    (£d.) 

noTire,  for  such  purchaser  has  an  equal  equity  (b  1)  Sec  1  lust  385  a.  ii.  310.  and  n.  (n  2). 

with  the  cestuiqne  trust,  and  therefore  the  law  ib.    (Ed.) 

Mnst  prevail,  laiUard*8  case^  2  Freem.  43. ;  but  (p  l)  As  to  the  effect  of  the  husband's  alien- 

tbis  only  ettendlng  to  bona  fide  purchasers,  all  ation,  by  discontinuance,  of  his  wife's  estate, 

other  persons  daiminff  by  or  from  the  trustee,  see  stat.  32  Hen.  8.  c  28.  1  Inst  325  b.  327  b. 

will  be  charged  with  Uie  trust  in  respect  of  the  iii,  113—117.  and  the  notes  ib.    (Ed.) 
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abator,  ititrader,  or  the  lord  by  escheat,  &c.  thall  have  them  ai  P^^^°^^?! 

things  annexed  to  the  land.     So  note  a  diversity  between  a  use  annexed  to^tbB 

or  warranty,  and  the  like  things  annexed  to  the  estate  of  the  estateytnil 

land  in  privity,  and  (commons,  advowsons,  and  other  heredita-  ^^'J*^*^""**" 

ments  annexed  to  the  possession  of  the  land.  neuioti  o/the* 

Then,  4th,  forasmuch  as  if  the  statute  of  27  Hen.  8*  had  not  land,  as  com* 

been  made,  the  contingent  use  in  the  case  at  bar  had  been  taken  "P?^  ^•*^*  •. 

1  ^11         V  .      r.  ^«  TT        r»  .L    ^i_  which  diftseia- 

away ;  let  us  now  see  whether  the  stat.  ot  27  Hen.  8.  hath  pro*  ors,  &c.  shall 
vided  for  the  preservation  and  maintenance  of  contingent  uses  have, 
against  the  rule  of  law  before ;  for  if  the  statute  doth  not  support  *^b-  The  sta- 
the  contingent  use  in  the  case  at  bar,  without  doubt  the  same  pl^serve^ era- 
is  taken  away.     And  therefore  two  things  are  necessary  to  be  tingent  uses, 
considered  for  the  betteV  discussion  of  this  point.  where  they 

*  First,  the  mischiefs  which  were  before  tnis  act,  and  which  the  been  destroy- 
makers  of  the  act  did  intend  to 'remedy :  and,  ed  at  common 

Secondly,  (f )  what  manner  of  remedy  they  have  provided  for  it,  ^^^'  ^       - 
and  from  thence  will  arise  the  true  interpretation  of  the  letter  '-    ^*^f'J 
and  meaning  of  the  act.    And  for  the  better  apprehension  of  the  en^s  oTnses 
mischiefs  which  were  before  this  act,  certain  former  statutes  andstttute** 
made  against  the  abuses  of  uses  in  particular  cases  (for  the  f  rea«  °^^^^  ^V^^' 
Use  shall  be  only  of  uses)  are  to  be  considered.     And  thereby  "^  ^    ^"* 
the  abuses  of  such  uses  will  fully  appear,  and  that  fraud  (g  1) 
was  the  principal  cause  of  the  invention  of  them,  in  subversion 
of  law  and  justice.     By  the  stat.  of  (^)  1  Rich.  2.  c.  9-  it  is  pro*  i  R*  2.c.9. 
vided,  that  because  disseisors  make  feoffments  to  great  men  and 
others,  for  maintenance,  and  to  other  men  unknown,  to  the  in*- 
tent  to  delay  or  defraud  the  disseisees,  in  such  cases  the  disseisee 
shall  have  his  action  against  the  pernor  of  the  profits  (which 
was  cestuy  que  use)  notwithstanding  such  feoffment  by  fraud  and 
collusion  within  the  year :  the  stat.  of  (&)  4  Hen.  4.  c.  7*  enlarges  4  H.  4.c.7. 
the  stat.  of  1   Rich.  2.  in  the  time  and  in  the  actions  also^  ijH.e.  c.  4. 
the  stat.  of  (c)  1 1  Hen.  6.  c.  4.  explains  it.     The  stat.  of  (d)  1 
Hen.  7*  c.  1.  gives  a  formedon   against  cestuy  que  use  who  is  t  H.  7.  c.  1. 
called  the  pernor  of  the  profits ;  and  by  those  acts  it  appears, 
that  fraud  and  deceit  to  defeat  him,  who  had  good  title  and  right 
to  the  land,  of  his  lawful  remedy,  was  the  (e)  inventor  of  these  ^ 

feoffments  to  uses.  It  was  provided  by  the  statute  De  {/)  reli'- 
giotis  7  Edw.  1.  in  enlargement  of  the  statute  of{g)  Magna  Charia^ 
cap.  36.  which  had  provided,  quod  noti  liceat  alicui  dare  terram 
^Kad  damui  religiosie^  that  they  should  not  acquire  to  them  lands 
^^  tenements  aHe  vel  ifigenio.  Sec ;  but,  to  defraud  both  those 

ff)3Co.  7  b.  t6.  Post,  126.    [Shep.Tonch.503,4.]  (a)  Co.  Lit.  369  a.   Dyer,  295.  pi.  11.  f  last 

5J5.    Post,  131  a.     14  H.  7.  17  b.    (h)  12  H.  4.  21  b.     2  Inst  445.    (c)  2  Inst.  445.    (d)  Plow. 

U^  1.    Kelw.  101  b.     11  Co.  62  b.    2  Bulstr.  63.    F.  N.  B.  fo.  212  a.    Post,  131  b.     [Com. 

!r}^^  Uses,  A.]    (e)  Ante,  121  b.      (/)  3  BuUtr.  45.    Co.  Lit.  2  b.    2  Inst.  429.    (g)  2  Inst.  74, 

^^-     Vet  N.  6. 160  b. 


(oi)The  practice  of  conveying  lands  to  widows  were  deprived  of  tbeir-dower, 

^*)  wliicby  says  Lord  Bacon,  originated  in  a  of  their  curtesy ;   creditors  were  defrauded ; 

r^^nable  cause,  viz.  to  give  men  power  and  the  King  and  the  other  feudal  lords  loft  the 

Jz^^^  to  dispose  of  their  own,  at  length  became  profits  of  their  tenures,  their  wardships,  nmr- 

^Soieral,  and  was  applied  to  such  bad  pur-  riages,  and  reliefs ;  and  lessees,  and  purdiasers 

P^^^^  that  many  inconveniences  resulted  from  for  valuable  con^identtion,  were  Aneofiently  d^ 

M*  Jf^  Persons  who  had  cause  to  sue  for  land,  frauded.    Use  of  the  Law,  153.    To  obViate 

^^■coffmeDts  to  uses  were  usually  made  in  a  which  inconveniences,  the  fbUowin^  statutes 

■J^retimuiiier,  could  not  find  out  the  legal  tenant  were  passed  wllh  a  view  to  aabject  vies  f#  tiva 

B^Bst  whom  the  praecipe  was  to  be  brought;  same  rules  as  real  estates,  infra.    (£i>.> 
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Iaw8^  it  was  invented,  that  a  feoffment  should  be  made  to  the 

use  of  reliffioas  men,  or  commonalities  (h  1),  and  therefore  was 

i5R.t.  c.  5.    the  Stat,  of  (A)  15  Rich.  2.  cap.  5.  made  to  remedy  that  fraud. 

By  feoffinent  to  uses,  lords  were  defrauded  of  their  wards,  until 
4H.r.c.  ir.  the  stat  of  (i)  4  Hen.  7.  c.  17.  The  stat  of  (*)  19  Hen.  7.  c 
19  U.  7.  €.15.    15^  recites,  that  men  were  defrauded  of  their  executions,  the 

lords  of  their  reliefs  and  heriots,  and  the  lords  of  rillains  of  the 
purchases  of  their  villains  by  feoffments  to  their  uses,  and  that 
statute  doth  rem^y  those  mischiefs. 
1  R.  d.ci.  The  stat.  of(/)  1  Rich.  3.  c  1.,  which  is  more  general  than 

the  other  statutes,  intends  to  remedy  four  great  mischiefs  by 
reason  of  secret  feoffinents  to  uses;  1.  danger  to  purchasers  and 
other  the  King's  subjects ;  £.  trouble;  d.  costs ;  4.  grievous  vex- 
ations :  so  that  it  was  not  only  danger,  but  clanger  with  trouble ; 
and  not  danger  with  trouble  only,  but  danger  with  trouble  and 
costs ;  and  not  danger  with  trouble  and  costs  only,  but  with 
great  vexation.  Also,  examples  thereof  are  expressed  in  the 
preamble  of  the  act,  no  purchaser  of  lands  in  perfect  sure^,  no 
[  *J2S  b.  ]  wife  of  (m)  dower,  no  lessee  of  his  lease,  no  *  servant  of  any  an- 
nuity granted  to  him  for  his  service,  &c.  by  reason  of  these  privy 
and  unknown  uses ;  this  statute  intended  to  provide  for  these 
mischie&  in  establishing  all  feoffments,  grants,  &c  made  by 
cestuy  que  use,  &c  But  so  mischievous  and  sinister  is  the  in- 
vention and  continuance  of  uses,  that  they  also  over-reached  the 
policy  and  providence  of  the  makers  of  this  act  also :  for,  for  ex- 
ample, the  purchaser  was  not  in  a  better  case  than  he  was  be- 
fore, for  if  the  feoffor  limit  to  himself  but  an  estate  for  life,  or  in 
tail,  or  to  his  wife,  or  to  his  son,  &c  or  if  the  feoffees  made  se- 
cret leases  or  estates,  the  purchaser  could  not  have  a  sure  estate 
by  anv  estate  that  cestuy  que  use  could  make,  so  that  danger, 
trouble,  costs,  and  great  vexation  remained  in  the  realm  by  these 
covinous  and  fraudulent  uses,  notwithstanding  the  said  stat  of 
(a)  1  Rich.  d.  (i  1).  For  the  remedy  of  which  and  many  other 
^H.s.e.  10.  mischiefs,  was  the  stat  of  27  Hen.  8.  c  10.  made,  for  the  ge- 
neral remedy  of  all  mischiefs  and  abuses  of  u^s;  which  act  was 
divided  into  two  general  branches,  viz.  the  preamble  which  ex- 
^*)«  ^*  *•  ^*  presses  the  mischiefs,  and  the  body  of  the  act  which  provides 
iCra.Dig.      the  remedy. 

387].  The  preamble  contains  these  mischiefs: 

^^%o  ^'  ^y  common  law,  lands  or  tenements  cannot  pass  but  by 

Lit.  Sect.  115.  folemn  (&)  livery,  or  matter  of  record,  or  by  sufficient  writin|^ 
F.  N.  B.  59  a.  if  the  thing  lies  in  grant.     Now  by  divers  and  sundry  imagina- 

B.  94  a.  Kclw.  86  a.  IS  H.  7. 11  a.  l«  H.  7. 19  tu  Co.  Lit.  84  b.  (k)  Dr.  and  Stnd.  140  a. 
Lit.  Sect  126. 173.  Co.  Lit.  91  a.  117  a.  Vet.  N.  B.  94  a.  (0  Ante,  101  b.  [Yin.  Abr.  Uaes 
Wa.pl.  1.]  (m)  Perk.  349.  4  Co.  1  b.  («)  1  R  .1.  c.  1.  Ante,  101  b.  [Sbep.Toocb.  50*1 
(b)  1  Anders.  322.    Co.  Lit.  48  a.    Lit.  Sect.  55.    [Bac.  Abr.  Stat.  1,8]. 


(h  i)  See  ante  p.  297.  n.  (tf ).     2  BL  Com.  haying  power  oyer  the  potiession,  they  wera 

327, 8.    1  Sand.  15.    (Ed.)  enabled  by  making  secret  and  different  feoff- 

(1 1)  For  as  the  statute  did  not  declare  the  ments,  to  deceive  purchasers,  and  thns  this  sta- 
alienation  by  the  feoffees  void,  they  had  still  a  tnte,  which  was  evidently  intended  for  the  be- 
right  to  alien  until  the  cestnique  use  had  exer-  nefit  of  purchasers,  became  an  additional  meant 
cised  the  power  which  the  statute  gave  him ;  of  defrauding  them,  i  Sand,  tf— 19.  and  sea 
so  UMt  both  the  feoffees  and  the  cestoique  use  the  books  cited  ante  p.  tl5.  n.  {v  1).    (E».) 


123  a.  b. — 124  a.  chudlcigh's  case.  S05 

tioQs,  subtle  inventions,  and  practices  by  fraudulent  feoffments* 
fines,  recoveries,  and  other  assurances,  craftily  made  to  secret 
uses,  intents  and  purposes  (so  that  the  feoffment,  fine,  and  reco* 
very  are  called  fraudulent,  because  they  were  suffered  and  made 
to  fraudulent  uses)  thie  hereditaments  of  this  realm  were  con- 
vcyed  from  one  to  another  upon  [without]  solemn  livery,  &c. 

2.  By  last  (c)  wills,  sometimes  by  bare  words,  sometimes  by  <c)iAnd.Sf4. 
signs,  in  great  extremities.  572  r  a).  Btc. 

3.  (d)  By  these  fmudulent  uses,  many  heirs  have  been  un-  20.   Sbep. 
justly  disinherited.  Toucb.  504. 

4.  {e)  Lords  have  lost  wards,  marriages,  reliefs,  and  in  effect  iillgVo.    1 
all  the  fruit  and  benefit  of  their  seignories,  notwithstanding  the  Crn.big.  <d 
said  statutes  of(/)  4  Hen.  7.,  and  (g)  19  Hen.  7.,  which  in-  ^br  ^®**^' 
tended  to  remedy  part  of  thi>i  mischief.  B  3!]   *^' 

5.  (i)  No  purchaser  could  be  assured  of  any  lands,  notwith-  frf)  i  And.  3«s. 
standing  the  said  act  of  (1)  1  Rich.  3.,  which  intended  to  re-  fsiiep^ToaT* 
medyit.    ^  ^04.] 

6.  {t)  Nor  could  any  man  know  against  whom  he  should  (/)4H.7.c. 
faring  his  action,  or  have  his  execution,  &c.  notwithstanding  the  ?I:  lo  h  r  c 
said  stat.of  (/)  1  Rich.  fi.  (f«)  4  Hen.  4.  (n)  11  Hen.  6.  1  Flen.  15.  ^  '  '  " 
7.,  and  (o)  19  Hen.  7.,  which  were  made,  one  after  the  other,  to  Wi  And.  3*3. 
provide  aremedy  against  this  mischief.  t^^P" '^'*"^''- 


were 

withstanding  the  stat  o(  (q)  1  Rich.  3.  which  intended 'to  re-  [504].^ 

medy  the  same  in  part  (/)  1  R.  2.  c  9. 

*8.  Penuries  for  trial  of  secret  uses  were  committed,  and  ('"v^*?;*i^-^* 

daily  increised.  0.)nH.6.c, 

9.  The  King  had  lost  the  benefit  of  escheats  bv  attainder,  (o)i9H.  7.  c. 
{Hirchases  by  aliens,  wanis,  annum^  dienij  4*  vashim,  cfc.  }^'  j  a  j  533 

10.  And  the  lords  had  lost  their  escheats  also. 

11.  The  statute  saith,  that  mauy  other  inconveniences  have  [  *  124  a.  ] 
Happened,  and  daily  increase  amongst  the  King's  subjects,  to  ^  ^^^  ^^^ 
^^  great  trouble  and  unquietuess,  and  tlie  utter  subversion  of 

^  ancient  common  laws. 

These  were  the  mischiefs;  but  what  remedy  (k  l)  did  the  ma-  PV5^"^®i|?^ 
'^  of  the  act  intend  to  provide  for  all  these  and  infinite  other  ush  wes**  * 
'Qischiefi^   which  subtle  and  fraudulent  uses  had  introduced, 

Wt  R.S.C.  1.    [1  Inst  ii.  571.'.  (a).    Glib.  Uses,  48,  49,  and  n.  (4).  (5).  ib.     Perk.  Sect.  349* 
'•^  Sliep.Toocli.  504.    1  Sand.  Uses,  61.     Bac.  Abr.  Curtesy,  B.    Usvs,  B.  6.] 

^^^^^^^^— -  -       -      -  —   ■■ -— - 

^  (k  1)  The  itatate  S7  Hen.  8.  c.  10.  enacts,  persons  which  were  seised,  or  thereafter  should 

^^  wliea  any  person  shall  be  seised  of  any  be  seised  of  any  lands,  tenenient5,  or  lieredita- 

''^^  to  the  use,  confidence,  or  trust,  of  any  ments,  to  any  use,  confidence,  or  trust,)  all  such 

*^  person  or  personi,  by  reason  of  any  bar-  right,  title,  entry,  interest,  possession,  rents  and 

9^  sale,  feoffment,  fine,  recovery,  contract,  action,  as  they  had,  or  might  have  had,  before 

'SVCfemeflf,  will,  or  otherwise;  then,  and  in  the  making;  of  the  act ;  and  {d,  To  all  persona 

^^^  such  case,  the  persons  bavins;  the  use,  seised  to  any  use  all  such  former  rights,  as  they 

^Mjeaee,  or  trust,  shall  from  thenceforth  be  bad  to  their  own  proper  nse,  in  or  to  any  manors 

^MMd  and  uyodged  in  lawful  seisin,  estate,  orhcreditament8,whereof  they  sliould  be  seised, 

^^  ptMesaioD,  of  and  in  the  lands,  in  the  same  to  any  other  use,  see  post,  p.  311.  n.  (u  l).    By 

5**lity«  naaner,  and  form,  as  they  had  before  the  operation  of  this  statute,  the  use  was  trans- 

M  Ifct  Bat."    The  statute  then  provides  for  the  ferred  into  possession,  and  the  interest  which 

CMe  of  several  persons  being  jointly  seised  to  before  the  statute  was  merely  equitable,  be* 

.theascof  any  of  them,  and  contains  two  pro-  came  a  legal  estate.    (Ed) 

'nas.    itt.  To  all  persons  (other  than  Ihoae 
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surely  to  extirpate  and  extin^ish  (for  so  speaks  the  statute) 
these  subtle  practised  fraudulent  feoffments,  fines  and  recoveries, 
abuses  and  errors,  and  to  make  a  plain  and  perfect  restitution  of 
I     the  ancient  common  law,  which  was  in  a  manner  subverted  by 
them;  and  to  the  intent  that  the  King  or  any  of  his  subjects  (as 
the  statute  speaks  should  not  be  by  any  means  or  inventions  de- 
ceived, damaged,  or  hurted  by  reason  of  such  secret,  subtle,  and 
fraudulent  uses,  trusts,  and  confidences :  so  that  the  full  intent 
of  the  makers  of  the  act  of  27  Hen.  8.  was,  for  a  remedy  of  all 
the  said  mischiefs  (which  no  statute  before,  nor  all  of  them  toge- 
Ssffdf  GUb*      ^^^^9  ^^  made  a  sufficient  provision  for),  to  extirpate  and  extin- 
Uses,  139.  sat.  guish  all  uses  (l  1),  in  such  manner  as  the  statute  hath  limited. 
•o^^«5*         ^^  ^^®  makers  of  the  statute  of  27  Hen.  8.,  having  maturely 
f  Ponbl.  lY.     examined  the  said  former  statutes  and  provisions  by  parliament 
JBq.  16 n.  Com.  to  reform  the  great  abuses  of  uses  in  many  particular  cases;  at 
Bm  Ab*'^^'  last  resolved,  that  uses  were  so  subtle  and  perverse,  that  they 
Um«,L.]'        could  by  no  policy  or  provision  be  governed  or  reformed ;  and 

therefore,  as  a  skilful  gardiner  will  not  cut  away  the  leaves  of 
the  weeds,  but  extirpate  them  by  the  roots,  and  as  a  wise  house- 
holder will  not  cover  or  stir  up  the  fire  which  is  secretly  kindled 
in  his  house,  but  utterly  put  it  out ;  so  the  makers  of  the  said 
Stat,  of  27  Hen.  8.  did  not  intend  to  provide  a  remedy  and  re- 
formation by  the  continuance  or  preservation,  but  by  the  ex- 
tinction and  extirpation  of  uses ;  and  because  uses  were  so  subtle 
by  nnitinf^  tbe  and  ungovernable,  as  hath  been  said,  they  have  with  an  indisso- 
poBtession  to     luble  knot  coupled  and  married  them  to  tbe  land,  which  of  all 
^  *'*^*  the  elements  is  the  most  ponderous  and  immoveable.     It  would 

be  then  against  the  express  intent  of  the  makers  of  the  act  to 
preserve  uses  otherwise  than  they  were  by  the  common  law,  for 
they  intended  stib  modo  to  extirpate  and  extinguish  them.  And 
if,  by  any  construction  out  of  this  act,  contingent  uses  (Ml) 


(l  1)  See  ace.  f  Leon.  17.  1  Crn.  Dig.  411,  exccnte  their  intent«  and  pnrposes  at  pleasure, 

412.     1  Inst    191  a.  n.   sect.  vi.  11.  271  b.  eitlier  by  trausferrin|f  ttietr  estates  to  ttrmn^rs, 

(1).  III.    290  b.  (i).    I.  3.    17th   edit.;    and  by  enlarginfif,  diminishing,  or  altering  them  to 

tbe  statute  has  so  far  answered  the   inten-  and  amongst  themseWes  at  their  pleasure,  with- 

tion  of  its  makers,  that  no  nse  upon  which  it  out  observing  that  rigour  and  strictness  of  law 

operates  can  exist  in  its  former  state  for  more  for  the  possession,  as  was  reunisite  before  the 

than  an  instant,  as  the  legal  seisin  and  posses-  statute,  per  Ld.  Ch.  J.  Vaugnan,  Vaugh.  50. ; 

sion  of  the  land  must  become  united  to  it  im-  and  Lord  Hardwicke  has  observed,  that  by 

mediately  upon  its  creation ;  hence  lands  con-  means  of  trusts,  this  statute  made  upon  great 

veyed  to  uses  after  tbe  statute  ceased  to  be  lia-  consideration,  introduced  in  a  solemn  and  pom- 

hie  to  the  charges  and  incumbrances  of  the  feof-  pons  manner,  has  had  no  other  effect  than  to 

iees,and  became  subject  to  those  of  the  cestuique  add  at  most  three  words  to  a  conveyance,  1 

nse,  and  to  the  rules  of  the  common  law,  and  con-  Atk.  591.    (Ed.) 

sequently  were  no  longer  devisable  until  tbe        (Ml)  The  27  Hen.  8.  c.  10.  was  made  to 

statute  of  wills,  32  Hen.  8.  was  passed  ;  by  which  execute  and  bring  the  estate  to  the  nse;  and 

means  the  great  object  of  the  legislauire,namely,  after  the  statute  the  cestuiqne  use  was  seised 

the  preservation  of  the  right  to  wardship.  Ac.  of  the  estate  at  law  as  before  be  was  of  the  use 

was  attained,  id.  ib.    But  see  Bac.  Us.  40.   1  in  ecjuity ;  and  it  was  laid  down  by  Lord  Chief 

Sand.  80. 82.  Sugd.  Oilb.  Uses,  139.  n.  (1 ).  Dyer,  Justice  Popham,  post,  1  Co.  138  a.  that  no  limita- 

362  b.  pi.  31.     However,  whatever  might  have  tion  oi  a  use,  which  was  contrary  to  the  rules  es- 

been  the  intention  of  the  legislature,  it  was  soon  tablished  at  common  law,  respecting  tbe  limi^ 


settled  that  conveyances  to  uses  might  still  be  tion  of  legal  estates,  should  be  executed  Inr  the^ 

made  upon  which  the  statute  w6uld  instantly  statute ;  for,  otherwise,  all  the  mischien  in — u 

operate.  Infhi.    So  that  now  the  principal  use  tended  to  be  remedied  by  the  act  would  be  e 

of  this  statute  is  not  to  bring  together  a  posses-  tinued,-or  greater  introduced.    Tbis  idea,  ho 

tion  and  use,  which  at  one  time  were  separate  ever,  vras  soon  departed  from,  the  necessities 

the  one  from  the  other,  but  to  introduce  ti  ge>  mankind,  and  reasonable  ocemioiM  in  fiuailf^ 

neral  form  of  conveyance  by  which  persons  may  undocing  the  jadges  to  take  advantage  of  ' 
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should  be  preserved,  1.  Greater  inconveniences  would  follow  Ar^nmept 

than  were  before.  2.  Great  absurdities  would  from  thence  like-  fromtbeincjm- 

▼enieneet  that 
wise  ensue.  ^oald  result 

from  holding  contingent  nscs  to  be  preserved  by  the  statute. 


words  tn  the  statnte^  by  which  it  is  enacted,  that  B,  and  his  heirs,  which  vests  the  fee  in  A.  sab* 

the  estate  of  the  feoffees  to  uses  shall  be  in  the  ject  to  a  shifting  or  secondary  use  in  fee  to  B., 

ccttnique  use;  "after  such  quality,  nianner^form,  see  Bro.  Abr.  tit  Feoffment  9l\  Uses,  pi.  30. 

and  condition  as  they  had  before,  in  or  to  the  Hanvell  v.  Lueax^  Mo.  99.  1  Leon.  S64.  JSieRl  ▼. 

use,  confidence,  or  trust  that  was  in  them  ;*'  in  Steward, «  Roll.  Abr.  793.  Cro.  Car. 358.  Sprinf^ 

«rder  to  support  several  of  those  limitations  v.  drsar,  1  Roll.  Abr.  413.    Lhyd  v.  Carew^ 

which  had  been  allowed  by  the  Court  of  Chan-  Show.  P.  C.  137.    So  provisoes  are  commonly 

cecy  while  uses  were  distinct  from  the  legal  introduced  in  settlements,  that  on  the  accession 

estate;  and  hence  have  arisen  various  distinc-  of  another  estate,  or  on  refusal  to  take  the  name 

tions  between  estates  limited  by  way  of  use  and  arms  of  the  settlor,  the  estate  settled  shall 

and  those  which  are  created  at  common  law.  go  over  to  another  branch  of  the  family,  which 

The  leading  points  in  which  they  differ  from  are  shifting  uses,  yicholls  v.  SkeMell,  3  Bro.  C 

common  law  estates,  are,  1st.  That  several  per-  C.  215.   Hmeage  v.  Ueneuge,  4  T.  R.  13.    Carr 

sons  taking  at  different  times  mav  be  joint-te-  v  ErroU,  6  East,  58.  1  Inst.  337  a.  (3).  17th  ed. 

nants,  Muttotet  case.  Mo.  96.     6yer,  374  b.  ii.  575.(a).    1  Sand.  130.    Ante  p.  308.  n.  (t). 

Ante  1  Co.  101  a.  p.  348.  and  n.  (q  3).  ib.  Post,  Such  a  shifting  or  secondary  use,  after  a  pre- 

Summ^M  case.  Id  Co.  57.    WeUs  v.  Fenttm,  Mo.  vious  limitation  of  the  fee,  cannot  be  barred  by 

6M.  ShwttQM  V.  Best,  3  Bro.  C.  C.  333.    3d.  the  ccstuique  use  by  any  kind  of  conveyance, 

A  use  may  give  a  freehold  to  arise  tn  fuiwro  Llopd  v.  Carew,  Prec.  Cli.  73.  Pig.  Rec.  134. 

wHbottt  any  preceding  estate  to  support  it,  as  Pahn.  133 — 135.    Bro.  Feoff,  al  Uses,  .pi.  50* 

in  the  instance  of  a  bargain  and  sale  to  the  use  B.  N.  C.  137. ;  in  which  respect  it  differs  from 


Salk.  675.  13  Mod.  39.  Hoe  v.  Franmer,  3  Wils.  Cro.  Jac.  590.   1  £q.  Abr.  187.    However,  if  a 
75.    In  limitations  of  tliis  kind  the  use  results  man  covenant  to  stand  seised  to  the  use  of  him- 
or  remains  in  the  owner  till  the  springing  use  self  in  fee,  until  marriage,  and  then  to  the  lise 
arises ;  and  in  conveyances  not  operating  by  of  himself  and  his  intended  wife,  and  the  heirs 
transmutation  of  possession,  the  springing  use  of  his  body,  with  remainders  over;  he  may  be- 
arises  out  of  the  seisin  of  the  covenantor  or  bar-  fore  marriage  destroy  the  future  or  contingent 
gainor;  and  where  tlierc  is  a  transmutation  of  uses,  by  making  a  feoffment  in  fee,  in  tail,  or 
possession,  the  new  use  arises  out  of  the  xeisin  for  life,  upon  a  good  consideration,  and  without 
of  the  trustees,  3  Cru.  Dig.  .^46.   Sugd.  Gilb.  notice,  Wood  v.  Riigmld,  Cro.  Elis.  764, 765. 
Vses,  163.    Springing  Uses,  like  executory  de-  S.^^.   33  Vin.  Abr.  334.  pi.  1.  335.  pL  4.   Gilb. 
vises,  must  be  limited  to  take  effect  within  the  l^ses,  35. ;  but  a  lease  for  vears  would  not  de- 
period  prescribed  by  law,  tu  avoid  perpetuities,  stroy  it,  although  it  would  bind  the  future  use, 
see  Deris  ▼.  Speed,  4  Mod.  1.54.    13  Mod.  39.  Bould  v.  Wintton,  Cro.  Jac.  168.    1  Sand.  138. 
i»lun.  351.  Show.  P.  C.  104.    And  to  create  a  But  where  an  estate  tail  is  created  with  a  shif^- 
Ssod  springing  nse,  it  seems  it  must  be  limited  ing  or  secondary  use  limited  upon  it,  the  tenant 
ttoBce  independently  of  any  preceding  estate,  in  tail  may  by  recovery  bar  the  limitations  over, 
lid  not  by  way  of  remainder,  for  otherwise  it  Page  v.  Uaytrnrd,  3  Salk.  570.    1  Lev.  35.    1 
dMU  be  construed  a  contingent  and  not  a  spring.  Sid.  103.  1  Fearne,  15, 16.    A  shifting  use  can- 
i^  nse,  and  be  subject  to  the  laws  which  go-  not  be  on  a  shiftiug  nse,  Sugd.  Gilb.  Uses,  155. 
^crn  contin|[ent  remainders,  Sugd.  Gilb.  Uses,  n. ;  and  it  must  be  confmed  within  proper  li- 
^^6.    And  It  is  a  settled  rule,  that  if  such  a  mits,  so  as  not  to  tend  to  a  perpetuity ;  there- 
^^^Bstmction  can  be  put  upon  a  limitation  in  use  fore  where  an  estate  in  fee-simple  is  granted  or 
**  it  imuf  take  effect  by  way  of  remainder,  it  devised,  with  a  shifting  use  or  secondary  fee 
^^  never  take  effect  as  a  springing  use,  see  limited  upon  it,  this  secondary  or  shiftinj^  use 
^^mikeet  t.  Siowel^  l  Mod.  336.  337.    3  Mod.  must  be  expressly  limited  to  take  effect  within 
^^.   G^edtiiU  V.  BUlingioHt  Uougl.  758.    Cor^  the  compass  of  a  life  or  lives  in  being,  and 
V.  Corwmrdwe,  3  Fearne,  4th  edit.  5.  twenty-one  years,  and  (in  the  case  of  a  pobthu- 


^T^-  That  one  fee  may  be  mounted  on  another  mous  child,)  a  few  months  over,  1  Inst.  30  a. 

'^^i  and  estates  of  freehold  may  be  made  to  (5).  i.  515.  (7).  23  Vin.  Abr.  353.  pi.  4.  3  Fonb. 

^^^ie  by  matter  ex fost  facto,  so  as  to  let  in  an-  Tr.  £q.  91.  (e\    But  it  is  otherwise  where  the 

2^1>er  lioutation  be&re  the  natural  expiration  of  limitation  of  the  use,  in  the  first  iustance,  is  in 

*^^  former,  without  entry  or  claim.     Limitations  tail ;  the  reason  of  this  distinction  is,  that,  in  the 

?J.  the  latter  description,  which  are  termed  former  case,as  these  kinds  ofshifting  uses  are  not 

**y«ig,  or  ueondartf  usee,  take  effect  in  dero-  barrable  by  recovery,  thev  would  tend  to  a  per- 

gyioB  of  some  other  estate,  and  are  either  li-  petuity ;  whereas,  iu  tlie  latter  case,  there  is  no 

^Ued  expressly  by  the  deed,  or  are  authorized  danger  of  a  perpetuity,  because  when  tlie  first 

^ba  created  by  some  person  named  in  the  tenantm  tail  comes  in  possession,  he  may  bar  it 

r[^^    An  instance  of  the  former  kind  is  afford-  by  a  common  recovery,  1  Sand.  147.   NkkMe 

^  bv  a  limitation  to  A.  and  his  heirs,  with  a  v.  Sheffield,  3  Bro.  C.  C.  315.   Doe  v.  Hemaga^ 

^^viio,  that  if  B.  pay  if.  ^10.,  the  use  of  if .  4  T.  R.  13.  3  Fearne  £r.  13«v.  314.  ShifUng  or 

^^  his  heirs  shall  ceasei  and  the  estate  go  to  secondary  uses,  aatboriied  to  be  created  by 

X2 
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For  1.  land  would  pass  against  the  rule  of  the  common  law 

from  one  to  another  so  easily,  and  upon  such  secret  conditions 

and  limitations,  that  no  person  could  know  in  whom  the  estate 

of  the  land  did  remain. 

[  *  124  b.  ]      *  2.  Land  would  pass  and  be  transferred  by  nuncupative 

iOiM  person  mmied  in  the  deed,  are  called  uses  maioder  must  be  limited,  to  ai  to  await  the  de- 
arising  from  the  execation  of  a  power ;  as  in  termination  of  the  particular  estate,  before  it 
the  fasstance  of  a  limitation  to  ^4.  and  bis  heirs,  can  take  effect  in  possession,  Plowd.  24.  1 
with  a  proviso  that  C.  may  revoke  the  use  to  A,  Fearn.  9.  Ante  p.  16U.  n.  (z). ;  bnt  it  is  clear, 
and  his  heirs,  and  limit  it  to  fi.  and  bis  heirs,  that  if  the  limitation  be  to  A*  for  life,  or  gene- 
Every  power  of  this  kind  is  a  power  of  revoca-  rally,  whidh  amounts  to  the  same  thing,  pro- 
tion  and  new  appointment ;  for  the  new  nses  vided  that  if  B.  return  from  Rome,  the  estate 
■od  estates  created  under  the  appointment  must  shall  go  to  C.  in  fee,  the  limitation  to  C.  will 
necessarily  fas  to  Uie  extent  m  such  appoint-  vest  in  abridgment  of  the  estate  limited  to  A., 
tnent,)  revoke,  defeat,  or  abridge  the  uses  which  see  Butler's  Fearne,9.  n.  Cogan  v.  Csgmi,  Cro. 
existed,  and  were  executed,  previously  to  the  Eliz.  36i).   B^tock^i  cosf.  Ley,  56.  9  Leon.  16. 
new  liroitatioD,  £  Vem.  511.  Mo.  611.  and  see  A  distinction,  however,  has  been  made  between 
1  Sand.  148.    Ante  p.  274.  n.  (s).     Powers  of  those  cases  where  the  grantor  parts  witli  the 
appointment  may  either  precede  or  be  reserved  whole  fee,  and  limits  the  yse  npon  the  seisin 
after  the  limitation  of  the  uses  intended  to  be  so  transferred,  to  B.  in  tail,  or  for^ife,  until  C.'s 
executed  subject  to  such  powers.    Thus  an  es-  return  from  Rome,  acdthen  1o  the  use  of  C.  &c., 
tate  may  be  conveyed  to  J.  S.  and  bis  heirs,  to  this  limitation  to  C.  is  termed  a  shifUng  or  se- 
•nch  uses  as  A,  shaH  appoint,  and  in  default  of  condair  use.    Bui  wbere  the  grantor  only  partsy 
appointment,,  and  subject  thereto,  to  the  use  of  in  the  first  instance,  witb-«n  estate  less  than  tibe 
il.  and  his  heirs,  see  1  Sand.  149.    4  T.  R.  fee,  as  a  gift  in  tail  or  lease  for  life,  in  order  to 
149.    But  a  power  of  revocation  and  new  ap-  make  the  estate  cease  l)efore  its  regularly  and 
pointment  cannot  be  reserved  upon  a  legal  es-  legally  appointed  period,  and  go  over  to  au- 
tate  at  the  common  law,  1  Inst.  S37  a.  ii.  tS3, 4.  other,  there  should  be  regular  words  of  linitta- 
8ugd.  Pow.  isi.    In  modem  settlements,  pow-  tion,  expressive  of  tlie  intention  of  the  parties, 
ers  of  selling  and  exchanging  are  usually  li-  in  which  case  the  remainder  is  said  to  take  ef- 
mited  to  the  releasees;  and  powers  of  leasing,  feet  by  way  of  eonditional  limitation,!  Inat.  214 
jointuring,  and  limiting  terms  for  raising  por-  b.  ii.  87.    The  words  of  Nntitation  are,  so  long, 
tlons  for  vounger  children,  are  reserved  to  the  while,  or  until,  Mar^  Portington^s  ctfse^  post,  IQ 
.  tenants  u>r  lives.    All  these  powers,  by  what-  Co.  41  b.;   when  these  words  are  nsed,  tlien 
ever  words  thev  are  created,  take  effect  by  way  immediately  npon  the  contingencies  happening 
of  limitation  of  nse  out  of  the  original  seisin  of  the  estate  of  the  grantee  ceases,  and  the  next 
tiie  feoffees  or  releasees,  1  Sand.  155.    That  a  subsequent  estate  immediately  becomes  vested 
power  cannot  be  reserved  to  create  sucli  a  wifbont  entrv  or  claim,  1  Inst.  214  b.  ii.  87. ;  but 
future  use  as  would  tend    to    a    perpetuity,  if  mere  words  of  condition  (an,  upon  condition, 
Spencer  v.  Tlu  Duke  of  Marlborough,  5  Bro.  P.  so  that,  or,  provided,)  are  inserted,  then  the  es- 
C.  59t.     Ware  v.  PolAtU,  11  Ve^.  ^57.     Lade\.  tate  limited  upon  such  condition  to  go  to  a  third 
Ho^ordf  3  Burr.  1416.    1  Bl.  4v8.    Ambl.  479.  person,  will  be  void  as  a  remainder,  and  as  a 
Butler's  Feame,  530.    As  to  the  priority  of  the  conditional  limitation.    Therefore  if  a  lease  for 
several  powers  contained  in  a  settlement,  where  life  is  made  upon  condition,  that  if  a  stranger 
It  is  not  provided  for  by  the  instrument  itself,  pay  the  lessor  .£^0.,  then  immediately  the  land 
(which  is  usually  done,)  see  1  Sand.  158 — 162.  shall  remain  to  a  stranger ;  this,  as  a  condition 
Sngd.  Pow.  334 — 337.  to  |^ve  the  stranger  entry,  is  void,  being  an 
fWare  or  amtingeni  nses  arfc  properly  uses  abndgment  of  the  particular  estate;     there 
limited  to  take  effect  as  remainders ;  as  in  the  being  also  express  words  of  condition,  it  cannot 
Instance  of  a  nse  to  the  first  unborn  son  of  J.  enure  as  a  conditional  limitation;  and  as  a 
after  a  previous  limitation  to  him  lor  life,  or  for  shifting  use  it  can  never  arise,  for  to  create  a 
^ears,  determinable  on  his  life.    These  were  shiAmg  nse  there  must  be  a  sufficient  seisin  in 
adopted  after  the  statute  in  imitation  of  contin-  some  one  to  serve  it  when  it  comes  in  esse ;  bat 
gent  remainders,  and  were  subjected  to  the  like  here  there  is  no  seisin  to  serve  the  shifting  use^ 
rolesas  contingent  remainders,and  consequently,  for  the  lessee  has  only  a  seisin  to  serve  the  nse 
if  the  previous  estate  is  not  sufficient  to  support  implied  to  himself,  and  when  his  estate  for  Ufk 
them,  or  if  they  do  not  vest  eo  iiutanli  that  such  is  determined,  the  seisin  to  serve  the  uses  is  de- 
previons  estate  determines,  they  will  be  void,  termined  also.    Bat  if  a  feoffment  be  made  to 
Adeams  v.  Sumge^  f  Ld.  Raym.  855.  t  Salk.  68().  the  use  of  i4»  and  the  heirs  of  his  body  until  Cs 
Mowltp  T.  HoUind^  Sf  Vin.  Abr.  189.  pi.  11.  return  from  Rome,  and  after  C.*s  return  to  the 
GoodtUU  V.  BatteiMhaWy  Bntl.  Fearn.  Append,  nse  afB.  in  fee ;  here,  upon  C.'s  return,  the  li- 
No.  1.    Jadhtsis  v.  Jatkmmy  Fits.  146.    8ugd.  mitation  to  B.  will  vest,  W.  Jones,  58.  1  Sand* 
Oilb.  Uses,165>-167.;  only  it  seems,  that  where  14f.  146.    t  Fonb.  Tr.  £q.  87--89.    With  re- 
ft contingent  nse  is  devested,  an  actnal  entry  is  spect  to  the  different  kinds  of  conveyances  de- 
l^miislte  to  revest  it,  attkoogh  a  right  of  entry  sived  from  the  statute  of  uses,  see  poat,'irisMiM^ 
will  anpport  a  contuigent  remainder,  see  poa^  «Mr,  t  Co.  l6.  and  the  notes  theve.  l  Inst.  iL 

I  Co.  137.  ^a  (a).    As  to  uses  and  tmata  wbicih  are  not 
WHh  respect  to  condltloMilllmitations^^Ith  executed  by  the  Itatntei  set  fott^  136  b.  b^ 

II  manlm  of  tho  ^oflunoa  law,  that  evasy  re-  (Gi>0 
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ivill  (n  1)  from  one  to  another:  as  if  a  feoffment  in  fee  be  made 
to  such  persons  as  he  shall  name  by  his  last  will,  &c.  he  might 
limit  the  uses  by  will  nuncupative. 

S.  Heirs  would  thereby  be  disinherited ;  for  if  these  perpetui-  1  And.  3Si« 
ties  should  be  adjudged  of  force,  it  is  impossible  (if  they  be  not 
wrote  on  the  walls  of  their  houses,  and  if  the  parties,  which  are 
bound  tby  them,  have  not  counsel  learned  in  the  law  always 
with  them)  for  them  to  observe  the  nice  and  precise  points  of 
the  usual  provisoes,  and  clauses  of  restraint  contained  in  per- 
.petuities.  » 

4.  Lords  would  lose  their  wards  and  fruits  of  their  seigno-  1  And.  Sf  1. 
rie8(ol). 

5.  No  purchaser  would  be  assured  of  his  purchase,  and  where 
the  statute  intends  to  provide  that  the  King,  nor  any  of  his  sub- 
jects, shall  be  deceived  by  these  uses ;  now  the  purchaser  will 
be  in  a  worse  case  than  he  was  before,  for  before  the  statute,  if 
he  had  purchased  it  bonajide^  without  notice,  as  hath  been  said, 
he.shoiud  not  stand  seised  to  the  use(p  1);  now  it  is  said,  that 
the  land  shall  be  bound  with  the  use  in  whose  hands  soever  it 
shall  comcp  %o  that  where  the  preamble  says,  that  the  subject 
shall  not  be  damaged  by  these  uses,  he,  by  such  construction, 
will  be  more  damnified  than  he  was  before. 

6.  Greater  mischief  would  follow  from  strangers'  actions  than 
was  before,  for  upon  a  secret  limitation  of  uses  the  land  itself 
would  be  transferred  from  one  to  the  other,  so  that  no  man  in 
the  world  could  know  in  whom  the  estate  of  the  land  is.  But 
before  this  statute,  although  they  might  change  tlie  use,  yet  they 
could  not  convey  the  land  upon  (without)  livery,  fine,  or  reco- 
very; but  now  the  land  itself  would  pass  by  performance  of  a 
secret  condition  in  his  chamber. 

7.  No  person  shall  be  tenant  by  the  curtesy,  nor  tenant  in  1  And. Ml. 
dower,  for  they  do  not  know  in  whom  the  estate  of  the  land 
reouuoeth. 

8.  Of  necessity  perjuries  by  reason  of  them  will  abound,  for 
>U)w  the  secret  imagination  and  intent  of  men,  and  attempts 
andjpijigs  about  shall  be  put  in  trial  upon  these  clauses  of 
'eiiraint 

9*  The  King  and  lords  shall  lose  their  wards  and  escheats  (q  1 )  t  And.  sti. 
for  such  device  may  be  made,  if  the  statute  shall  be  construed 
for  the  preservation  of  contingent  uses,  that  neither  the  Kin^ 
^r  any  other  lord,  shall  ever  have  escheats,  or  wards,  or  in  ef- 
fect any  profit  or  fruit  of  their  seignories. 

10.  It  would  be  absurd  to  say,  that  the  makers  of  this  act  in- 
tended to  preserve  uses,  when  tl>ey  expressly  say,  that  they  intend 
^  extirpate  and  extinguish  uses.    Also,  it  is  absurd  to  think, 

p("  1)  See  Wright's  Ten.  174.  2  Fonb.  Tr.  ttatute,  Habeyham  v.  VuueiUf  S  Vet.  Jjin.  t04. 

^*  to.     A  power  over  real  estate,  which  As  to  nnocapative  wiUs  in  general,  see  1  lost 

""^•Met  of  fatore  or  shifting  nse,  may  be  re-  lU.  a.  (3).  iil.  514.  aad  n.  (flO).  ib.  Stat.  S9  Quu 

y*<  la  be  eaecQted  hy  will  withoat  the  so-  t.  c.  «.    (Ei>.> 

■JJJlttas  T«<y«ired  by  the  statote  of  frauds,  (o  1)  Bat  now  kaight  serviee,  with  wB  ill 

^P^*  t.  c.  S.y  Dmf  T.  ThwMiteMy  5  Cb.  Ca.  69.  fmits  and  incidents,  Is  taken  nwny  by  atat. 

'^■'biT.  ifalwft,  9  Mod.  685. ;  bat  a  man  cao-  If  Car.  c.  24.    (Eo.) 

^rcserre  sack  a  i>ower  to  himself  by  his  own  (p  1  See  anle  p.  Ml.  n.  (t).  800.    (Ea.) 

^ ^  that  WMM  be sinply  aa  eraslon  of  the  (ai)  8eeo.(ii  i).«ipni. 
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that  the  makers  of  this  act  intended  to  preserve  4*  quodam  modo 
[  •  125  a.  ]  to  revive  the  ancient  common  law,  and  yet  *  intended  to  pre- 
serve or  contmue  anv  such  abuse  and  fraud  which  tendeth  to  the 
overthrowing  of  the  common  law.     For  they  have  declared,  that 
the  invention  of  these  uses  was  subtle,  fraudulent,  und  crafty,  in 
disinherison  of  heirs,  in  defrauding  of  lords,  of  those  who  had 
right,  of  their  lawful  actions,  of  purchasers,  of  tenant  in  dower, 
of  tenant  by  the  curtesy,  causes  of  manifest  perjury  in  defraud- 
ing the  King  and  lords  of  their  escheats,  &c.  in  subversion  of  the 
ancient  common  laws,  and  the  cause  of  many  other  inconveni- 
encies,  and  the  occasion  of  great  trouble  and  disturbance  in  the 
commonwealth.     I  say,  it  would  be  absurd  to  think  thai  the 
makers  of  the  net  intended  not  only  to  continue,  but  to  increase 
and  preserve  such  wickedness,  mischiefs,  and  inconveniencies. 
?I***Vmb      ^^  appears  also  by  divers  branches  of  the  body  of  the  act,  that 
Use^  38!2*.  1      ^^  makers  of  the  act  did  not  expect,  that  any  land  after  the  sta- 
Sand.Use8,80.  tute  should  pass  by  limitation  of  uses,  unless  only  uses  upon 
T   E  ^^J*-**'"     bargain  and  sale  which  they  thought  convenient  to  continue. 
Com.l^ig.        And  therefore  they  did  at  the  same  parliament  add  to  this,  in- 
Uses,  B 1.        rolment  of  record  (r  1),  which  is  agreeable  to  the  preamble^  sn7. 
Uses  ll!l  n^atter  of  record,  but  other  uses  they  did  not  expect  would,  after 

*i  Roll.  788  the  act,  have  been  put  in  ure,  but  that  the  land  should  pass  by 
Co.  Lit.  271  b.  solemn  livery,  record,  &c.  as  is  contained  in  the  preamble.   And 

they  thought  also,  that  little  land  would  pass  by  bargain  and  sale 
cannofvcmch.  inrolled,  because  such  bargainee  being  in  in  tlie  post,  shall  never 
(a)  Cr.  Car.  (a)  vouch  by  force  of  any  warranty  annexed  to  the  estate  of  the 
63^  H  b%7^'  (^  ^  ^'     ^^^  therefore  it  is  to  be  observed,  that  there  is 

Mod.  193.  '  J^ot  ^^  the  whole  body  of  the  act  any  saving  for  any  cestuy  que  use, 
[Sogd.  Gilb.  or  of  any  use.  Observe  also  the  act  doth  not  give  any  benefit 
Wood  ^«4  \  ^^  warranty  to  cestuy  que  use,  unless  the  use  was  executed  before 
Saud.  Us.  45.]    1  Mail  1536,  which  was  28  Hen.  S.,  as  fully  appeareth  by  an 

express  clause  towards  the  end  of  the  said  act  of  27  Hen.  8. 
1  Mod.  193.      Provision  also  is  made  by  another  clause  of  the  act  for  actions 

then  depending,  that  they  shall  not  abate  by  execution  of  the 
use.     And  if  they  had  expected  that  uses  should  continue,  they 
would  have  provided  for  future  actions  also.    Also,  there  is  ano- 
ther clause  in  this  very  act,  for  the  provision  of  the  King's  wards 
"  now  being  within  age,  &c  "  (t  1 ).     And  the  last  clause  of  the 
act  concerning  Wales,  sciL  "  now  stand  or  be  seised"  prove  the 
same  also,  that  they  did  not  expect  that  any  uses  should  conti- 
nue, unless  in  the  case  of  bargain  and  sale,  and  in  case  of  entry^ 
by  feoffees  before  the  statute,  to  revive  the  former  use.     Anc^k 
these  words  in  the  beginning  of  the  purview  of  the  act,  and  h — i^ 
several  other  parts  of  this  act,  sciL  **  where  any  person  or  person^  ^ 
stand  or  be  seised,  or  at  any  time  hereafter  shall  happen  to  b  -^ 
seised,"  do  not  prove  that  the  makers  of  the  act  expected  tb^ 


(r  1)  As  to  the  statute  of  inrolments,  27  Hen.  post,  6  Co.  68  a. ;  bat  it  seems  that  nntil  he  bi^^^ 

8.  c.  16.    see  ante  p.  13.  n.  (u).    Uynd*M  case,  given  notice  of  the  bargain  and  sale^  hecani^  o^ 

post,  4  Co.  71  a.  1  Inst.  ii.  579.  (b).    (£d.)  lal^e  advantage  of  a  condition  for  non-paym^r^  »' 

(s  1)  But  he  may  rebut  by  virtue  of  it,  9  of  rent,  Sugd.  Gi»b.  Uses,  22f.    t  Sand.  Us^^^i 

Roll.  Abr.  786,7.  pi.  1.    1  Sand.  113, 114.    A  45.    But  see  Sliep.  Touch.  t2t.  Oodb.  f7f.  ^K^^- 

bargainee  of  a  reversion  may  avow  for  rent,  or  iifil,    (Ro.) 

bring  an  action  for  waste,  without  attornment,  (t  l)  See  ante  p.  a09.  n.  (m  1). 

7 


124  b«— K5  a.  b.         chudleigh's  case.  31 1 

uses  would  be  as  common  and  usdal  after  the  act  as  they  were 
before,  but  by  these  words  **  hereafter  seised"  that  they  intended, 
by  entry  of  the  feoffees,  to  revive  an  use  *  created  before  the  act;  [  *  125  b.  "] 
and  that  is  notably  expounded  by  the  first  saving  of  this  act,  for 
there  is  saved  to  all  persons,  &c.  **  a  11  such  rights,  &c.  as  they  or  any 
of  them  had,or  might  have  had,  before  the  making  of  this  act"  ( u  1 ) ; 
so  that  such  rights,  &c  which  precede  this  act, and  were  in  esse  be- 
fore 27  Hen.  8.  are  only  saved  by  the  act  of  27  Hen.  8;  for  they  rsaird.Gill). 
did  not  intend  that  lands  should  pass  by  limitation  of  use,  but  by  ^^*^  ^^>  ^*1 
solemn  livery,  matter  of  record,  &c.  as  is  expressed  in  the  pre- 
amble. And  therefore,  if,  after  the  statute,  Ji.  had  disseised  B. 
and  enfeoffed  C.  to  the  use  of  D,  in  fee,  the  right  of  li,  is 
not  saved  by  the  express  letter  of  the  act;  for  the  right  was  [Id.  ibid]. 
not  former  or  precedent  to  the  act ;  so  that  for  maintenance 
Iknd  continuance  of  conveyances  by  uses  after  the  act,  there 
ought  to  be  a  construction  by  equity,  for  the  makers  of  the  act 
intended  to  extirpate  and  extinguish  all  uses,  unless  in  the  case 
of  bargain  and  sale  as  aforesaid.  The  which  is  said  to  this  in- 
tent only,  to  shew  the  expectation  of  the  makers  of  the  act,  and 
by  that  to  collect  their  intent  and  meaning  concerning  the  pre- 
servation of  any  use,  and  not  to  draw  in  question  such  uses  in 
esse,  which  are  raised  upon  good  consideration  after  this  act, 
and  lawfully  executed  by  the  letter  of  this  act ;  for  it  is  not  in- 
tended to  destroy  any  use  either  in  esse  or  in  contingency,  but  by 
the  said  rule  of  law  before  the  stat.  of  27  Hen.  8.  Now,  inas- 
much as  the  mischiefs  before  the  act,  and  the  remedy  which  the 
makers  of  the  act  intended  to  apply,  are  understood ;  the  pur- 
view, and  the  words  of  the  act  by  which  the  remedy  is  provided, 
is  to  be  considered  ;  and  it  is  to  be  known  that  these  words  of 
the  purview,  <^  it  may  please  the  King's  Highness,  that  it  may 
be  enacted,  &c.*'  depend  upon  two  sentences  of  the  preamble  be- 
fore, sciL  for  the  better  extirpating  and  extinguishing  of  all  such 
lubde  practised  feoffments,  &:c.  and  to  the  intent  that  the  King's 
Highness,  nor  any  of  his  subjects  may  be  deceived  by  reason  of 
such  trust,  uses,  or  confidence,  ^*  it  may  please  the  King's  High- 
ness." So  that  the  way  to  extirpate  the  uses,  and  to  avoid  the 
deceit  of  them  provided  by  the  act,  is  now  to  be  seen,  and  that 
is,  that  where  any  person  stand,  or  be  seised  of  any  lands,  tene- 
ments, &C.  that  in  eveiy  such  case,  all  and  every  such  person, 
&c.  that  have,  or  hereafter  shall  have  any  such  use,  &c.  shall 
from  henceforth  stand  and  be  seised,  and  adjudged  in  law- 
fid  seisin,  estate,  and  possession  of  and  in  the  same  lands  and 
tenements,  of  and  in  such  estates  as  they  had  in  the  use ;  and 
that  the  estate,  right,  and  possession  that  was  in  such  persons  as 
>rere,  or  hereafter  shall  be  seised  to  the  use  of  any  such  person 
or  persons,  be  from  henceforth  clearly  deemed  in  cestuy  que  use, 
after  such  quality,  manner,  form,  and  condition,  as  they  had  in 
the  use. 

(u  1}  Bat  Lord  Bacon  observes,  that  in  the  the  right  of  the  feoffeet  to  their  own  nse;  to 

«Me  of  a  disseifin  l>efore  the  statute,  the  regress  that  Mtween  both,  the  right  of  the  feoffees  to 

Mii  the  feoffees  after  the  statute  was  excluded  the  use  of  anotlier  was  shot  out,  Bac.  Us.  &1. 

\y  the  two  savings  (see  ante'p.  305.  n.(K  1).;  And  see  1  Sand.  Ust%  SO— 6S.     Ante  p.30A. 

for  the  first  savins  respecU  the  right  of  all  per-  n.  (a  1).    (Ed,) 
aons,  except  the  feoffees ;  and  the  second  saves 
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t  ♦  126  a.  ]  *  And  that  is  the  remedy  which  the  makers  of  this  act  have 
Uses  in  tsse  provided  to  salve  all  the  said  mischiefs ;  by  which  words  of  the 
are  executed     purview  of  the  act  it  clearly  appeareth,  that  every  use  in  esse(t)> 

by  the  statnte,  *^  ..   .  .  .       *^*  •    i         •  *   j  i.     IL 

butnotcontin-  *^"-  >^  possession,  reversion,  or  remamder,  is  executed  by  the 
gent  Qttes,  tiU  statute,  and  that  no  contingent  use,  or  right  of  an  use^  shall  be 
they  come  in  executed  within  this  statute,  until  they  come  in  esse.  For  to 
Four  circom-  ^very  execution  of  an  use  by  force  of  this  statute,  four  things  are 
itanceaneces-  requisite  (J).  1st,  There  ought  to  be  a  person  seised,  for  the 
"ntionofV*"  ^^^'^^  oftlie  act  are,  "  any  person  stand,  or  be  seised,'*  &c.  (wl). 
nse :—  2dly,  There  ought  to  be  a  cestuy  que  use  in  es^e;  for  the  words 

i8t  A  person  of  the  act  are,  "  stand  seised  to  the  use  of  any  person,  or  persons," 
seised  to  the     ^^     gj|y^  There  oughtjto  be  an  use  in  esse  (x  1);  scil.  in  pos* 

Sd.  A  cestniqne  nse  in  esse.  3d.  A  use  in  esse,  in  possession,  reversion,  or  remainder,  (f )  [C*iii« 
Dig.  Uses,  B  2,  and  sec  the  books  cited  in  n.  (z  1),  infra].  (X)  1  Sand.  Uses,  193.  Sagd.  Oilb. 
Uses,  293.  493.  Shep.  Touch.  303.  2  Fonbl.  Tr.  Eq.  88,  29,  and  n.  (m),  ib.  139  to  147,  and  tho 
notes  ib.    2  Wooddcs.  291, 5,    1  Bart.  Prec.  118  n.    2  Wood.  IC] 


(w  i)  With  respect  to  what  persons  may  be  are  conveyed  to  uses,  is  possessed  in  his  own 

seised  to  nses.— As  the  statute  did  not  alter  the  right,  will  he  merged  by  such  conveyance,  post, 

natare  of  the  nse  {Cotrper  v.  FrankHn^  3  Bulst.  7  Co.  19  b.  20  a.  Ferrora  v.  Fermor,  2  Roll.  Rep, 

183.),  all  persons  capable  of  being  seised  to  a  use  245.  2  Cro.  Jac.  643,  Coofc  v.  Fottnfiiia,  1  Vent, 

before  the  statute^antep.300.&  the  notes  there),  195.  200.    3  Prcst.  Conv.  2(>4— 573.;  and  It  is 

may  now  be  so  seised  ;  and  all  who  were  before  not  material  that  the  termor  holds  the  lease  in 

incapable,  cannot  now  be  grantees  to  uses.  The  trust,  Ckeyneif*s  can,  Mo.  196.     2  And.  ]92» 

several  persons  incapacitated  have  been  already  pi.  9. 

mentioned,  ante  p.  300.  Sc  the  notes,  ib,  •,  and  it  is  As  to  what  property  may  be  conveyed  to  ns es. 

onhr  necessary  to  add  here,  that  if  an  alien  be  »-*-Tlie  words  of  the  statute  comprehend  every 

enfeoffed  to  uses,  or  if  a  person  having  commit-  species  of /eal  propertv,  in  possession,  remalli. 

ted  treason  is  made  grantee  to  uses,  and  is  aflcr»  der,  or  reversion ;  and  consequently  it  extends 

wards  attainted,  the  statute  executes  the  nse  not  only  to  corporeal  hereditaments,  but  to  in» 

until  office  found ;  but  upon  office  found,  the  corporeal  ones,  as  advowsons,  rents,  &c.     But 

nse  is  destroyed  by  relation,  Bac.  58, 59.  King  nothing  can  be  conveyed  to  uses,  but  that 

V.  Boys,  Dyer,  28*3  b.  pi.  31.  whereof  a  person  is  seised  at  the  time ;  for,  is 

As  to  the  estate  of  which  a  person  may  be  law,  every  disposal  supposes  a  precedent  pro* 

seised  to  uses. — It  is  observable,  that  the  word  perty  :  and  therefore  no  man  can  convey  a  use 

"  seised"  extends  to  every  estate  of  freehold,  in  land,  of  which  he  is  not  in  possession,  when 

though  it  seems  that  bcfbr'c  the  statute  all  feof-  the  conveyance  is  made,  Cro.  Ella.  401.  2  RoU» 

fees  to  uses  must  have  been  seised  in  fee,  1  Abr.  790.    Copyhold  estates,  also,  are  not  within 

Sand.  40.    It  has  been  duubtcd  whether  a  te-  the  statute,  Co.  Copyli.  s.  54.  Gilb.  Ten.  182» 

nant  in  tail  could  be  seised  to  a  use,  sec  Cotrper  Cowp.  709.    Kents  conveyed  or  limited  to  usea 

V.   Frtinklinf  post,    2  Co.  78.      3  Bulst.  184.  are  executed  by  the  statute,  and  cestniqne  nse 

Cro.  Jac.  400.   Mo.  848.     1  KoU.  Kep.  384.    2  is  entitled  to  all  remedies  and  rights  relative 

KoU.  Abr.  780.   Shop.  Touch.  509.    Jcnk,  195.  tlicrelo,  but  not  to  collateral  rights,  Boscawen 

1  hist.  19  b.  (3).  I,  513.  (2).;  but  it  appears  and  HerU  v.  Cook,  1  Mod.  C23.  2  Mod.  138. 
to  be  now  settled,  that  the  statute  will  execute  The  14th  section  of  the  statute  of  uses,  whtcli 
a  trust  declared  upon  the  estate  of  a  tenant  in  vests  in  cestnique  use  the  same  or  the  like  ad> 
tail,  Godb.  269.  Dyer,  341  b.  Bac.  57,  58.  1  vantage,  benefit,  voucher,  &c.  is  expressly  con* 
Sand.  85. ;  and  it  is  cle:»r,  that  the  statute  will  fined  to  estates  made  before  the  l»t  of  May, 
execute  a  use  declared  upon  the  seisin  of  a  1556 ;  and  -  from  this  circumstance  there  is 
grantee  for  XxCb,  but  it  will  determine  on  the  ground  to  suppose,  that  none  of  these  benefits 
death  of  the  tenant  for  life,  Dyer,  186  a.  Craw-  would  have  been  carried  to  the  cestniqne  use 
/fy'scos^,  Cro.  Eliz.  721.  Cro. -Car.  234.  WU-  by  the  general  words  of  the  act.  But  it  is 
lioms  V.  Jekyll,  2  Ves.  682.  Terms  for  years  clear,  that  cestuiqoe  use  is  entitled  to  all  bene- 
cannot  be  conveyed  to  uses;  for  if  A,  make  a  fits  and  advantages  inherent  to  the  estate,  and 
lease  to  B.  for  yt'hrs,  to  the  uke  of  C,  this  is  not  to  covenants  running  with  the  land,  I  InSt. 
executed  by  flie  statute,  because  B.  is  onlypos-  215  a.  b.  «.  91.  Aftpowel  v.  Jfomitflur,  Mt^.  97, 
M€9%cd  and  not  »tUeA  of  thin  term.  But  a  man  3  Leon.  225.  SmUh  v.  Tyhdai,  2  Salk.  685, 
may  limit  the  usen  of  a  freehold  for  years,  and  Roll  v.  Osborne,  Mo.  859.  pf.  1180.  As  to  the 
the  use  shall  be  executed  by  the  statute,  post,  right  to  the  custody  of  the  title  deeds,- see  Ht/it 

2  Co.  35,  36.  S  Inst.  671.  Sugd.  Gi)b.  Useft,  p.  2.  n.  <c).  and  the  books  tiiere  cited.  (£]>.) 
78  n.  181,  2.  and  n.  (7).  ib.  2  Wooddes,  295,  (x  1)  therefore,  if  a  nse  be  limited  to  a  per- 
296.  The  third  section  of  the  statute  saves  to  son  not  in  esse,  or  to  a  person  nncertain,  it  will 
leofiees,  6:c.  to  uses  all  such  former  righu  as  be  void,  Bac.  42.  60.  All  persons  capable  of 
they  might  have  had  to  their  own  proper  use ;  taking  lands  by  any  common  law  conveyance, 
in  consequence  whereof  no  term  lor  years  or  may  be  cestnique  nse.  The  Ring  (by  coovev* 
other  interact,  of  which  a  person  to  whom  lands  anpe  of  record,)  may  tak«  a  ose,  Mc.  4/b.  Gilb, 
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sessioDi  reversion,  or  remainder.  4thly,  The  estate,  out  of  which  VideanteySg. 
the  uses  rise,  ouirht  to  be  vested  in  cestuyque  use(Y  1);  for  the  fth.  Tiransffer-^ 
words  are,  **  and  that  the  state  of  such  person  seised  to  toe  use,  tate  oot  of 
shall  be  adjudged  in  cestuy  que  use,"  &c. :  so  that  when  these  four  which  the  m^i 
concur,  sdL  seisin  in  feotiPees  (z  1),  cestuy  que  use  in  ret^  natura^  qucnw.*^*"** 

an  use  in  esse,  and  that  the  estate  of  the  feoffees  may  vest  in  The  sta'tnte 

cestuy  que  use,  there  is  execution  of  the  use  within  this  sta^  then  traMfew 
late  (a  2) ;  but  if  any  of  them  fail,  there  is  no  execution  of  the  seis^ 

'  ■  *    ■  ■ ■  "1      ■     .III 

Un.  44. ;  and  so  nay  a  corporation,  Sogd.  GiH>.  to  reduce  or  restore  them,  are  said  no  longer  to 
Ua^  191.    And  by  the  statute  a  cestuiqae  use  eitUt.    And  Mr.  Feame  has  ohserved,  that  we 
any  take  an  estate  in  i^,  in  tail,  for  life,  or  for  onght  to  be  very  caotions  how  we  at  this  day 
yearsy  or  in  remainder  or  reversion.    But  the  admit  the  doctrine  of  the  necessity  of  an  actual 
ceslntque  nse  must  in  general  be  a  different  entry  to  revive,  the  contingent  uses,  in  practiee, 
person  from  him  who  is  seised  to  the  nse,  for  the  since  it  wonid  lead  ns  to  conclude,  that  in  the 
statute  s«rs,  "  that  where  any  person  or  per*  common  cases  of  strict  settlement  upon  mar^ 
•ons  stand,  or  be  seised)  &c.  to  the  use,  confi-  riage,  where  the  conveyance  is  by  way  of  use, 
dence,  or  trust  of  any  other  person,  See.  f  and  if  the  father,  the  first  tenant  for  life,  were  by 
theivfbre  if  a  conveyance  be  made  to  the  use  of  feoffment  to  divest  the  estates,  leaving  them  a 
a  man  and  his  heirs,  such  use,  geoeraliy  spealL-  right  of  entry,  the  contingent  remainders  to  the 
Ingy  is  not  executed  by  the  statute,  but  the  sons  would  not  lake  effect,  unless  the  mother, 
grantee  has  a  tommon  law  use,  and  is  in  by  the  supposing  her  to  take  a  remainder  for  life,  ana 
conmoB  law,  AUham  v.  AngUsry,  Oilb.  Rep.  to  survive  the  father,  or  else  the  trustees,  to 
16, 17.  %  Cas*  and  Op.  %9^  Lung  v.  Backeridge^  whom  the  remainder  for  preserving  contingent 
1  Stra.  106.   Bac.  Us.  43.  6'2.   Gwam  v.  Rotj  1  usos  was  limited,  or  else  the  general  grantees  or 
Salk.  90.  Jenkimi  v.  Young,  Cro.  Car.  230. 244.  releasees,  to  whom  the  lands  were  conveyed  to 
TiffBm  T.  CtMifif,  Comb.  313.  And.3r.  pi.  95.  the  uses  expressed, should  actoallv  make  an  entry 
Bac.  63.    1  Sand.  86 — S9.;  though  there  are  into  the  lands;  an  opinion,  which,  he  adds,  with 
some  cases  where  the   same  person  may  be  all  due  deference  to  what  was  delivered  by  the 
seised  to  a  nse,  and  also  cestuiqne  use,  see  post.  Court  of  Ring's  Bench,  in  their  arguments  upon 
SauM»f  cast,   13  Co.  56.  and  the  notes  ib.  the  case  of  IVegg  v.  ViUert,  he  cannot  persuade 
<£d.)  himself  would  hold  at  this  day,  1  Feame,  449. 
(Y  i)  The  words  of  the  act  being,  ^  every  Aootlier  distinguished  writer  objects  to  the  doc- 
person  that  has,  or  hereafter  shall  have  any  trine  in  question  as  uwiecessarily  breaking  In 
ate,"  see  n,  (w  l).  sup.    t  Wood,  16.    (Bo.)  upon  the  analogy,  wliich  in  other  instances  ia 
(z  1)  The  seisin  in  the  grantee  to  uses,  is  ei-  preserved  between  contingent  remainders  and 
llier,  1st,  an  ochuri  seisin,  which  is  transferred  by  contingent  uses  (see  ante  p.  171,  S.  n.  (ci)» 
ftsraent,  fine,  recovery,  and  lease  and  release ;  p.  308.  n.  (ai ) ) ;  and  he  conceives  the  true  coo- 
^  this  most  be  commensurate  witii  tlie  use  struction  of  the  statute  to  be,  that  upon  a  con- 
blared  upon  it,  for  cestuiqne  use  cannot  have  veyance  to  uses,  operating  by  transmutation  of 
^  estate  in  the  nse  more  extensive  than  the  possession,  immeJiateljf  tfitr  Ht  fint  etiuie  i$ 
'^n  out  of  vdiich  it  w  raised;  thus  if  land  be  executed,  the  releasees  to  nses  are  divested  of 
f^veyed  to  A.  for  life,  to  the  use  of  B,  for  life,  the  whole  estate ;  the  estates  limited  prerioraly 
''^  tail,  or  in  fee,  the  estate  of  D,  will  determine  to  tlie  contingent  uses  take  effect  as  legal  es- 
*'Poii  the  death  oful..  Dyer,  1B6  a.  Cro.  Car.  231.  tates,  the  contingent  uses  take  effect  as  they 
^1.  Vangh.49.   3  Batst.  184.    Bac.  Uses,  47.  arise  by  force  of,  and  relation  to  the  seisin  of 
{  ^mn4,  tOt^  3.    Or,  Sdly,  a  possibility  of  sci-  the  releasees  under  the  deed,  and  any  vested 
'!'*>  or  mmiilU  Juris,  which,  in  the  case  of  con-  remainders  over  take  effect  according  to  the 
IJ'^^iit  naet,  remains  in  the  tnistecs  or  feoffees  deed,  subject  to  open  and  let  in  the  contingent 
^  Hats,  to  sapply  a  seisin  to  the  use  when  it  uses,  SugU.  Oilb.  Uses  296, 7.  n.  (to).  Idem  on 
!^i I  come  in  esse,  see  post,  137  a.  Brent's  case,  Powers,  2d  edit.  19  to  27;   and  see  Kowe'a 
^y^r^SiO.  Weggy.  VUlera,  2  Koll.  Abr.  796,  Bacon  151,  and  his  Scintilla,  Garth  r,  CotUm,    , 
:^^.   The  doctrine  of  sdntilla  juris  was  adopted  Dick.  183.  2  Cm.  Dig.  340. 400.  2  FonbLTr.  £q. 
'"Consequence  of  those  words  of  the  statute,  by  5th  ed.  145  to  147.  1  Prest.  Est.  2d  edit.  156  to 
^'^ich  k  IS  enacted,  that  the  estates,  dec,  of  the  175. ;  in  which  books  the  point  is  also  combated. 
P^^Bons  who  then  were,  -or  thereafter  should  be  Mr.  Booth,  however,  considers  the  doctrine  of 
|^|f>^,  should  be  in  the  person  who  then  had,  or  scintith  Juris  as  established  (Shep.  Touch.  503. 
"^>^afWr  should  have  the  use ;  it  being  deemed  n.),  and  it  is  recognized  by  Lord  Qdon  in  Jfows* 
2^^«asaiy  that  there  should  be  a  person  to  take  dreU  v.  Mustn^ireU  (10  Ves.  255))  and  by  the 
^  «sUte  of  the  kind  when  the  nse  is  executed  learned  author  of  the  essay  on  Uses  and  IWisU. 
^  tht  sUtnte,  see  post,  1  Co.  136, 137.  In  Uules  see  1  Sand.  103.  107.  See  also  Oilb.  Uses,  3d 
!\'^idfy,PoUexf.  390.  t  Cra.  Dig.  368.  the  doc  edit.  296.  397.  390.  1  Inst  271  b.  (l).  iv.  I7tli 
^*^  had  down  in  the  i^resent  case,  and  the  edit.  IL  574.  (a).     Bac.  Abr.  Uses,  G.  t.  u 
*^*«a  abote  cited,  is  referred  to  the  dread  of  a  vii.  ill,  ii2.  Infra,  1  Co.  1S9. 137.  Dyer  340 
^petuity ;  and  as  such  reason  is  done  away  by  a.  2  KolL  Abr.  796,  7.    (En.) 
^^det^nBiiiationofilrdk^*tc4se,(antep.l66.),  (a  2)  And   thereupon   the  poaaession  and 
^^  poncr  ef  the  feoffees  to  destroy  the  contin-  legal  estate  in  the  land,  oot  or  iMick  the  mm 
t^itwlndcrf^ertlw  necessity  of  Ihoir  entries  was  granted^  is  inmedintely  taken  from  tin 
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Ssntuiesy  hut  eadem  est  ratio  of  the  creation  of  an  use^  and  of 
e  continuance  of  an  use. 

a.  The  statute  requires  (as  hath  been  said)  that  there  be  an 

use  in  esse,  and  an  use  is  but  a  confidence  and  trust,  for  so  the 

.words  of  the  statute  expound  it  in  joining  those  words  together, 

L77  *"  Su^d^*'  ^^  '*  ^^  ^^y*  "  ^^^  confidence,  and  trust ;"  but  it  is  absurd  to 

Pow.fo.]    '     ^y«  ^At  confidence  and  trust  can  be  reposed  in  land  which 

wants  sense,  and  which  in  regard  of  sense  is  inferior  to  brute 
beasts,  and  it  would  be  less  absurd  to  say,  that  beasts  may  be 
trusted  who  have  sense  and  want  reason,  than  land  which  wants 
sense  and  xeason  also  should  be  trusted  (e  2). 
[4  Crib  Dig*  S*  If  the  land  shall  be  bound  and  charged  therewith,  as  with 

i<6]*  a  rent,  common  or  interest,  in  the  judgment  of  law,  then  that 

in  effect  would  overthrow  all  uses ;  for  then  how  can  one  by  the 
law,  by  deed  indented  made  between  two,  covenant  to  stand 
seised  to  the  use  of  a  stranger  to  the  deed ;  for  if  it  shall  be  as 
a  charge  out  of  the  land»  it  shall  be  void,  for  he  is  a  stranger  to 
the  deed ;  and  how  can  a  man,  after  the  statute,  covenant  to  stand 
seised  to  the  use  of  himself  fof  life,  or  in  tail,  the  remainder  over? 
rvin.  Abr.  £br  a  man,  by  the  rule  of  the  law,  cannot  create  in  himself  a 
^  fate,  A.  pi.    pm^^cular  estate,  nor  give  himself  any  estate  in  possession,  or 

remainder  (unless,  perad venture,  in  some  cases  by  conclusion), 

but,  inasmuch  as  uses  after  the  statute  are  but  trusts  and  confi- 

Uses  lince  the   dences,  the  law  tolerates  them,  so  long  as  they  agree  in  the 

itatiite  are        declaration  and  limitation  of  their  estates  with  the  rule  of  the 

tabject  to  the    ^ 
rules  of  law,       law, 

bat  they  retain  4.  If  the  nature  of  an  use  be  changed,  and  a  new  heredita^ 
watme"  n'd**  ^^^^  made  by  construction  upon  this  statute,  then  if  (c)  a  man 
qnalities.  makes  a  feoffment  of  land  on  the  part  of  the  mother  without  con- 

sideration, his  heir  on  the  part  ot  the  £Etther  shall  have  it :  but 
C  *  127  b.  ]  it  was  agreed  of  late  in  case  between  (d)  *  Colgat  and  Blythe  in 

(c)  Co.  Lit.  13  Ckxnmuni  Banco,  M.  29  &  30.  Eliz,  that  the  heir  on  the  part  of 
ib^^in^Cts)  ^^^  mother  shall  have  it  after  the  statute,  as  he  should  have  be- 
S3a.  s  Roll.  *  fore  the  statute,  as  5  Edw.  4. 7.  b.  is  (f  2). 

708.  Dyer,  5.  If  the  law  shall  be  taken,  that  the  land  shall  be  bound  with 

Ante^ss^a.  ^^^  contingent  use  into  whose  hands  soever  it  shall  come,  tliis 
100  b.  Hob.  absurdity  and  confusion  would  be.  Suppose  there  is  tenant  in 
a  Cn^li'h*  ^h'  ^^^'  ^^®  remainder,  or  reversion,  over  in  fee,  and  he  in  the 
Ed.  4. 7  b.  remainder  or  reversion,  covenants  by  deed,  upon  good  con- 
Fitx.  Subpoe-  sideration,  that  if  tenant  in  tail  dies  without  issue  within  four 
a**^  n'*?^  years,  that  he  will  stand  seised  to  the  use  of  B0  in  fee;  and  after- 
H.  6.'4b.  Br.  w^ards  tenant  in  tail  makes  a  feoffment  in  fee,  and  the  feofiee 
Feoffinent  al  covenants  by  deed  with  C,  that  if  tenant  in  tail  dies  without 
li*^l^i4^*"'  ^**"®  within  tlie  said  four  years,  he  will  stand  seised  to  the  use  of 
Co. 58 a.*         C  in  fee;  tenant  in  tail  dies  within  the  four  years,  who  shall 

(d)  9  Gow  lf«  b. 

*      I  II. ■ ■ .  ■ .  I .  I    ■  ■ 

(w  f)  Howeter,  4be  courts  of  ^qirity  now  S  BvM,  185 ;  and  it  therefore  follows  that  the 

hold,  that  a  trtut  shall  never  fail  ou  account  of  saaaie  qaalitics  wiiich  were  proper  to  nsea,  when 

the  disability,  or  BonMippointmeot  of  the  triutee,  they  were  mere  equitaiile  interesta,  b^of  to 

because  the  tmst,  If  properly  created,  will  fas-  them  now,  since  they  are  become  legal  estates, 

ten  upon  and  aHadi  to  the  land,  M^ggridgt  v.  S  Leons  16,  aee  BtokmtkB  ease,  post,  9  Co.  56. 

ThaekwtU^  3  Bro.  C.  C.  517.    (£0.)  2  KolL  Ahr.  780.    jBoales  v.  Sv^im^  8  P.  Wms. 

(r  S)  The  statute  did  not,  nor  indeed  could,  713.  Cowpery,  Emrl  of  Coufer^t  P.  Wma.  73.  3 

•Iter  the  nature  l»f  the  Use,  Cowptr  v.  Franklin,  Fonb.  Tr.  £^  98.  Com.  Dig.  Us«/D«  a.  (Ep.) 
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-liave  the  U8e  in  this  case?  certainly,  there  cannot  be  two  aeven^ 
uses  in  possession  in  two  several  persons  at  one  and  the  same  i 

time  in  one  and  the  same  land,  for  then  it  will  follow  that  there 
will  be  two  several  estates  in  possession  in  two  several  persons  at 
one  and  the  same  time ;  for  if  the  feoffee  to  an  use  before  the 
•tatate  had  bargained  and  sold  the  land  upon  good  consideration 
to  one  in  fee,  who  had  no  notice,  and  executes  no  estate,  the 
bargainee  shall  not  have  any  use,  but  the  ancient  use  continues, 
for  there  (a)  remains  privity  of  estate  and  confidence  also.    And  («)  Co.  Lit. 
there  cannot  be  two  several  uses  of  one  and  the  same  land  in  one  ^  ^  ^^^ 
and  the  same  degree;  and  therefore  it  seems  in  the  case  which 
bath  been  put,  the  use  of  the  feoffees  shall  be  executed,  and  not 
the  use  of  the  remainder,  or  reversion,  for  both  uses  cannot  meet 
in  esse  together,  of  one  and  the  same  land,  and  therefore  they  are 
compelled  to  confess  that  the  future  use  in  this  case  may  be  taken 
away.  And  if  it  be  so  in  the  case  of  tenant  in  tail,  the  remainder 
over,  so  is  it  in  the  case  of  lessee  for  life.     And  therefore  if  R°*^;^*'n'' 
lessee  for  life  be  the  remainder  over  in  fee,  and  he  in  the  r^     ^  "^ 
mainder  covenants  with  JS.  by  deed,  upon  good  consideration, 
that  if  lessee  for  life  dies  within  four  years,  that  then  he  will 
stand  seised  to  the  use  of  B.  in  fee :  and  afterwards  lessee  for 
life  makes  a  feoffment  in  fee,  and  the  feoffee  makes  the  like  co- 
venant with  C  as  is  aforesaid,  and  afterwards  the  lessee  dies 
within  the  four  years,  none  can  deny  but  that  the  use  of  the 
feoffee  shall  be  executed,  and  not  the  contingent  use  limited  to 
B^  for  otherwise  confusion  would  follow.     And  that  is  all  one 
with  the  case  at  the  bar  in  effect,  for  in  that,  before  the  contin- 
gent use  came  in  esse,  the  lessee  for  life  made  a  feoffinent  in  fe^ 
so  that  the  contingent  use  which  should  rise  out  of  the  reversion 
or  remainder,  could  not  rise  until  the  estate  was  recontinued, 
and  revested ;  and  for  the  reason  thereof  a  notable  case  be- 
tween {b)  John  Hunt  and  Thomas  Gateley  was  adjudged  by  all  Cit.  Burnt  t. 
the  justices  of  England  M.  34  &  35  Eliz.  at  Hertford  term,  ^^^ii^^j^U. 
which  case  began  Pasch.  23  Eliz.:  and  it  was  in  effect,  that  nuance, ««• 
*  there  was  tenant  in  tail,  the  remainder  over  in  tail,  he  in  the  cannot  httauh 
'^mainder  chargeth  it  with  a  rent  charge,  or  lease,  and  after-  eJt^eS^thT 
^v^ards  tenant  in  tail  suffered  a  common  recovery,  and  dieth  with-  feoffees  is  rt- 
oiat  issue;  the  possession  of  the  recoveror  shall  not  be  (a)  charged  continued, 
^^th  the  lease,  or  rent ;  for  the  possession  and  the  new  esute  of  (J)  \^'j* ?• 
^«  recoveror,  which  he  hath  gained  from  the  tenant  in  tail,  is  cent.  J50.*4  ' 
*^bject  to  the  charges  and  leases  of  the  recoveror,  and  cannot  be  i..eon.KM>. 
•^fcject  to  the  leases  and  charges  of  him  in  the  remainder  also,  (i)  JJ^^  ^^*^  ^ 
stmiti  4-  stmel ;  so  in  the  same  case  it  was  agreed,  that  if  tenant  ooldsb.  5.  t 
Y^  tail  hath  made  a  feoffment,  the  estate  and  possession  of  the  Co.5S  b.  lo 

K^^  so  long  as  the  same  continues,  is  not  subject  to  the  RoihRcp.isi. 
V^arges  and  leases  of  him  in  the  remainder,  but  during  the  con-  [■  «'i28  a.  ] 
^!?^nce  thereof  remains  subject  only  to  the  charges  and  leases  (a)  Noy,  lo.' 
^^  the  feoffee  (o  2) ;  for  there  it  was  held  that  until  the  estate^  3  Keb.  ssa. 

^       ^ '  289.  J  Co. 
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oat  of  which  the  charge,  or  lease  is  deriYed,  be  recontinued,  the 

lessee  cannot  enter,  nor  the  grantee  distrain ;  ex  quo  nota^  that 

although  the  use  shall  be,  (as  is  imagined,  as  a  charge  out  of  the 

land),  yet  it  cannot  begin,  until  the  estate,  out  of  which  it  issues 

According  to    be  recontinued.    Then  it  will  be  demanded,  when  the  entry  of 

tr?*f  2e  f^f  ^®  feoflTees  is  requisite  and  lawful,  after  the  statute  of  27  Hen. 

^^ovetr^'  ^•f  An<l  when  not?  and  as  to  that  there  are  divers  opinions. 

oontmgeDt        Some  think  that  the  entry  of  the  feoffees  is  not  requisite  after  the 

w'onS*^**'    ***^^  *®  ^^®  execution  of  a  ftiture  use,  but  when  the  estate,  out 

when  Uieir       of  which  the  use  riseth,  is  disturbed  or  altered  by  disseisin,  or 

seisin  is  dia*      aliened  to  one  who  hath  no  notice;  but  if  the  estate  continues 

KcTAbr.        without  such  alteration,  then  the  entry  of  the  feoffees  is  not  ne- 

iJses',  G.  s.  1.    cessary ;  and  with  this  diversity  agree  the  Lord  Dyer  and  Man- 

vii.  lit].  wood,  in  17  Eliz.  (r)  Dy.  340.;  where  they  both  took  the  same 

difierence,  when  the  feofi^  ought  to  enter  into  the  lands  to 
awake  the  sleeping  use,  and  when  not;  and  their  reason  is,  be- 
cause there  ought  to  be  an  use  in  esse,  and  not  a  right  of  an  use, 
and  the  estate  of  the  feo£fees  ought  to  be  transferred  to  cestuy  que 
Others  liold,     use;  and  this  seems  clear,  and  without  question.     And  others 
that  where  by  have  taken  this  difference ;  when  the  feoffees  by  their  entry  may 
they  may         S^  their  ancient  fee-simple  out  of  which  the  uses  rise^  there 
gain  their  an-    entry  is  congeable,  otherwise  not;  for  the  law  (as  they  affirm) 
^l*"u^law^    ^*'^  ^®*  suffer  ftractions  of  estates,  and  particular  estates  to  be 
nili^ otherwise    created  without  donors,  or  lessors;  and  to  prove  this  difference, 
not,  the  law      first  they  cite  Delamer's  case,  Plow.  Com.  850.  (d)  which  was  thus 
SS^S^Mof^  in  effect:  Richard  Delamer  and  Beatrice  his  wife  being  cestuy 
tates.  que  use,  in  special  tail,  the  remainder  of  the  use  to  Richard  De- 

Cit  Dtlamere$  lamer  in  general  tail,  the  remainder  of  the  use  to  Samuel  Dela- 
•y«-  mer  in  fee;  Richard  Delamer  26  Hen.  8.  did  enfeoff  Dial,  who 

for^S^of  before  the  statute  enfeoffed  Lyster,  who  enfeoffed  Samuel  De- 
a  nse  aliened  lamer,  who  S  Ed w.  6.  enfeoffed  Barnard  in  fee ;  Richard  Dela- 
^^th"feof  ^^'^  A\i^Ai  and  Jennings,  the  surviving  feoffee,  entered  for  the  re- 
fees  might  en^  viving  of  the  uses ;  and  it  was  adjudged  that  his  entry  was  lawful, 
tcT antte  for  there  he  gained  bis  ancient  fee-simple ;  for  it  was  agreed  by 
?*<?ioQ  K  1  *^''  '^**  ^^  reoflfment  of  Samuel  Delamer  *  was  not  within  the 
L     1x8  b.  J  giatute  of  1  Rich.  3.  because  he  had  only  an  use  in  remainder, 

?5fl5  ^.^  and  he  who  hath  but  an  estate  in  use  in  remainder  or  in  rever- 
areoninentin      •       /      •-  •   ^i.  tx  i  «       i 

fee  to  the  nse    ^1^"  (as  it  IS  there  a^eed)  cannot  make  an  estate  over  by  the 

of  ii.  for  life,  Stat  of  1  Rich.  3.,  (f)  although  the  words  of  the  statute  are  gene- 
"^BAnuV^B.  ^'  ^^^^  feoffinent,  gift,  grant,  &c. :  for  he  cannot  make  a  feoff- 
conld  not  alien  ment,  and  a  grant  ofthe  fee-simple  of  the  land  he  cannot  make, 
during  the  life  for  then  would  follow  fraction  of  the  estates  of  the  fitoffees,  and 
**      *  particular  estates  without  donor  or  ]essor(H  2). 

And  if  A.  be  cestuy  que  use  for  life,  the  remainder  of  the  use 
to  B,  in  fee,  if  B.  may  grant  the  like  estate  of  the  land  as  he  had 
in  the  use  by  the  stat  of  (a)  1  Rich.  3.,  then  it  would  follow 
that  .the  grantee  of  B.  should  have  the  fee-simple  of  the  land, 
and  the  feoffees,  who  before  had  a  fee-simple,  should  have  now 

(0  Dyer,  340.  pi.  48.  Ante,  101  a.  f  And.  198, 199.  2  Leon.  14.  Post,  134  b.  136  a.  1  And. 
316.    Lit.  Rep.  290.  3tl.    Mo.  391.    Poph.  73.    «  RoU.  797.    S  Sid.  157.      (d)lAnd.  330. 

?1'  ^' jCt?  ^Z**®*  ®''-  [^"*-  Abr.  Ums,  W  a.  pi.  14.  1  Sand.  Uses,  29.  43].  (a)  1  R.  3.  1. 
[Sugd.  Glib  Uses,  54. 44l].  >  j      v  / 


(h  2)  See  ante  p.  306.  and  n.  (m).  ib.  l  Sand.  26. 28.  43.  Infra,  1  Co.  129  a.    (Ed.) 
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bot  an  estate  for  the  life  of  A.^  which  would  be  absurd  and  in* 
convenient.    Also  some  say,  (f )  that  if  there  be  tenant  for  life,  re-  5**f.  ?^  tenant 
mainder  in  fee  to  the  use  of  B.y  and,  before  the  statute,  he  in'  main<klr  k^fee 
the  remainder  disseised  lesese  for  life,  and  after  the  statute  is  to  the  use  of 
made^  the  statute  shall  not  execute  the  use  of  the  remainder,  for  *n9^>^>  ^ly 
the  use  riseth  entirely  out  of  both  the  estates,  and  there  shall  not  geUes  the  te- 
be  a  fraction  neither  of  the  use  nor  of  estate,  for  then  he  in  the  nantfor  life, 
remainder  would  be  a  disseisor  for  life  only,  and  the  remainder  S^^^J^^ 
executed  to  another,  which  would  be  against  the  rule  of  the  law;  passed, 
and  such  construction  is  to  be  made  that  the  rules  of  law  be  not 
broken.     So  if  there  be  two  joint  feoifees  to  the  use  of  another.  Case  of  two 
and  one  disseiseth  the  other  before  the  statute,  and  after  the  sta-  {^  nses^w^a 
tote  is  made,  there  shall  not  be  a  fractiop  of  the  estate  of  the  disseisin  by 
feofiee  for  one  moiety,  nor  a  breach  of  the  jointure,  for  the  stat.  ope  of  them  ^i 
of  £7  Hen.  8.  saves  the  warranty,  whicb|  by  such  fraction  of  the  nion  "aiSthen 
estate,  would  be  lost.     And  also  the  statute  saith  that  the  estate  the  statute 
which  was  in  the  feofiPee  shall  be  deemed  in  cestuy  que  use,  and  panes, 
that  cannot  be  if  there  shall  be  such  fraction  of  the  estate  of  the 
feoffee.     And  they  cited  the  case  in  M.  15  &  16  Eliz.  (&)  Dy.  ^^^^^^ 
S£9,  &  330.,  which  was  cited  for  the  opinions  of  Catlyn  and 
Dyer,  Chief  Justice,  Saunders,  Chief  Baron,  and  Manwood,  (t)^Sii|d. 
Justice^  without  any  open  argument,  upon  a  case  referred  to  them  <^ilb.  Us.  90]. 
out  of  the  Chancery,  where  the  case  in  effect  was  such.  A*  cestuy  ,^v  ^^^^  ^^ 
que  use  in  tail,  the  remainder  of  the  use  to  B.  in  tail,  the  re-  a.  1  And.  sso. 
mainder  of  the  use  to  A.  in  fee:  A.  before  the  statute  makes  a  Dyer, S29.pl. 
feoffment  to  the  use  of  himself  for  life,  and  after  to  the  use  J^,*^*"**'  *^" 
of  his  eldest  son  and  his  wife,  and  to  the  heirs  of  the  body 
of  the  son,  &c. ;  and  afterwards  the  statute  is  made ;  the  father 
dieth ;  the  first  feoffees  enter  intending  to  have  revived  the  first 
use  in  tail,  and  so  to  have  excluded  the  son's  wife  (which  was 
the  lady  Baskerville,)  of  the  use  limited  upon  the  second  feoff- 
ment; but  it  was  resolved,  that  their  entry  was  not  lawful,  be- 
cause by  the  feoffment  of  A  who  was  cestuy  que  use  in  tail  in 
possession  (and  also  had  the  fee-simple  of  tne  use),  the  fee- 
simple  of  the  use  was  lawfiiliy  departed  with,  and  as  to  thi^  the 
Tight  of  the  feoffees  bound  by  the  stat.  of  1  *  Rich.  3.  then  the  [  *  189  a-  ] 
feoffees  by  their  entry  could  not  have  their  former  estate,  scil. 
tile  fee-simple,  but  should  have  a  particular  estate  without  donor 
^r  lessor,  for  which  reason  their  entry  was  not  lawful;  for  the 
oaid  justices  took  it,  that  when  cestuy  que  use  in  possession  makes 
«i  feofiment,  the  same  by  the  express  letter  of  the  stat.  of  1  Rich. 
<S.  bars  the  entry  of  the  feoffees  for  the  fee-simple,  and,  by 
^consequence,  the  law  will  not  suffer  any  division  or  fraction  of 
tile  estate  of  the  feoffees,  for  this  reason  their  entry  was  not  \  And.  sso. 
lawful.    But  see  Delamer's  case,  10  Eliz.  Plow.  Com.  350.  upon 
solemn  argument  and  great  deliberation  adjudged  contrary  (i  2). 
3ut  others  think  it  is  not  impertinent  to  say,  that  by  the  act  of 
parliament  the  estate  of  the  feoffees  shall  be  divided,  and  it  is 
XK>t  to  be  resembled  to  cases  at  the  common  law :  and  if  other 
construction  should  be  made,  it  would  be  against  reason  and 
common  allowance^  and  great  absurdity  would,  as  they  con- 

(1 1)  See  ante  p.  215.  n.  (u  1).  B.  N.  C.  147.    1  Sand.  S4.  ST,  S8.    (Ed.) 
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A  eoTentnt  bv  ceived,  from  thence  entue ;  for  they  said,  that  if  a  man  (a)  cow^ 
"^  w^^'ke  ^^^^^  ^7  ^^^^  ^^^^  another,  that  after  his  death  bis  son  shall 
use  of  his  son,  ^^^^  his  land  in  tail,  that  in  this  case  the  stat.  of  27  Hem  8* 
after  hit  de-  shall  make  a  fraction  of  his  estate,  for  he  shall  have  an  estate  for 
ceiieyUgood.   ]jf^^  as  parcel  of  his  ancient  estate,  and  his  son  shall  have  the 

use  and  estate  executed  by  the  statute  of  27  Hen.  8* 
In  ease  of  a  U-  And  if  the  feoffees  shall  never  enter  but  when  they  shall  have 
tife^vuirol^^^  ^^'^  ancient  fee-simple,  ex  hoc  it  would  follow,  that  if  a  man, 
feoffor  for  life,  who  hath  no  son,  makes  a  feoffment  to  the  use  of  himself  for 
JJIP^^^*"  *^  ^'^'  ^^^  ^^^  ^^  ^^®  "*^  of  his  1,  2,  8,  4,  &c.  sons  in  tail ;  and 
firet  and  other  ^'  default  of  such  issue  to  the  use  of  A»  in  tail,  the  remainder 
aoot  in  tail^  re-  over  to  other  persons  in  rerum  naturag  there  all  the  uses  in  esse 
raainder  over  limjted  after  the  contiBgent  uses,  are  executed  by  the  statute  of 
tJ^,ihib lues  ^7  Hen.  8 :  and  in  such  case,  if  by  disseisin  or  other  alteration 
in  esse  are  exe«  of  the  estate  before  the  being  of  the  ftiture  uses,  the  entry  of  die 
diatel  ""imt "  ^^^ffees  should  be  taken  away,  because  they  cannot  have  their 
there  remains  ancient  and  former  fee-simple,  that  would  be,  as  they  conceived, 
a  posslbilitv  of  inconvenient  and  dangerous,  and  that  would  in  effect  take  away 
I^^J^^I^  ^  the  entry  of  all  feoffees  at  this  day ;  for  almost  in  all  such  con-> 
serve  the  con-  veyancesbv  limitation  of  uses,  some  of  the  later  remainders  are 
^ilP°V***  limited  and  executed  by.  the  statute  in  persons  in  rerum  naturoj 
arise  unless  ^hich  cannot  be  devested  by  the  entry  of  the  feoffees.  On  the 
preTiously  de-  other  side,  great  absurdity  and  inconvenience  will  follow,  to  say 
stroyed.  ^^  estate  remaineth  in  the  feofiees  to  serve  the  future  use  when 

(a)Siderf.S6.  it  shall  happen :  for  suppose  a  man  makes  a  feoffment  to  the 
Kayin.S29.  use  of  the  feoffor  for  life,  and  after  to  the  use  of  his  eldest  son 
Mi^ir  50^  1  ^°  ^^  ^  ^^®  having  no  son  at  the  time),  and  after  to  the  use  of  A. 
Leon.  195.  ^^  tail;  and  after  to  the  use  of  J5.  in  fee ;  in  this  case,  if  any  es- 
Winch.60,61.  tate  shall  be  left  in  the  feoffee  to  serve  the  future  use,  he  ought 
160  237^^1  ^^  h2C7t  an  estate  in  fee-simple  determinable  in  the  mean  time. 
Vent.  373. 377  and  then  the  feoffor  shall  have  an  estate  for  life,  and  the  feoffee 
riSogd.  Oilb.   shall  have  an  estate  to  him  and  his  heirs  as  long  as  he  who  is  not 

Com.'Difc  ^"  ®^^^  (*^^  ^^^  peradventure  never  will)  shall  have  heir  of 
Uses,  H].  his  body,  and  yet  an  estate-tail  shall  be  *  vested  and  executed 

C  *  \jjfi  b*  ]  in  A.  and  the  remainder  in  fee  in  B.  which  will  be  absurd  and 

inconvenient,  as  before  is  said.    And  it  will  be  also  inconveni- 
ent and  dangerous,  for  then  the  feoffees  should  punish  waste, 
and  enter  for  the  forfeiture,  &c.  and  yet  peradventure  the  future 
use  will  never  happen ;  and  therefore  they  conceived  that  all  the 
uses  in  esse  were  presently  executed,  and  no  estate  should  be  left 
in  the  feoffee  in  the  mean  time  till  the  future  use  come  in  esse. 
But  they  conceived  a  possibility  of  entry  should  remain  in  the 
(a)  Dyer,  340.   feoffee,  which  the  Ld.  Dyer  in  17  Eliz.  Dyer,  340  b.  termeth  (a) 
i3*/b'  «S1**      scintilla  juris;  for  if  the  feoffor  hath  issue  a  son,  then  presently 
derf.99. 129.     hy  the  operation  of  the  act  of  27   Hen.  8.,  the  feoffees  should 
Poph.  73.  3      have  an  estate  to  preserve  this  use,  for  the  statute  saith,  that 
?An(l''3'iT'      ^^  estate,  &c.  that  was  in  such  person  or  persons,  that  were^ 
325.  [Sngd.       or  hereaft;er  should  be  seised  of  any  lands  to  the  use  of  any  per- 
Gili>.U8es,        son  or  persons,  shall  be  deemed  or  adjudged  in  him,  or  them, 
n?(io\1b!  ""^  ^^^^  y^ViVt^  or  hereafter  shall  have  such  use :  so  that  when  the 
387, 8/9. '        son  is  bom,  or  when  the  future  use  cometh  in  esse,  they  say  that 
Com.  Dig.        the  statute  giveth  the  estate  from  the  feoffee  to  cestuy  cue  use  ; 
'^^     '    '^  and  therefore^  by  necessity  of  reason^  the  estate,  after  the  con- 
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tiagirot  u|e  Cometh  in  esse,  shall  be  in  the  feoffee  to  presenre  this 
fature  use,  which  by  force  <^  the  statute  might  be  deemed  and 
fdijodged  out  of  the  feo£fee  to  cestuy  que  use ;  but  the  feoffees,  in 
tlie  case  before  put,  have  but  a  possibility,  because,  if  the  future 
nae  do  not  eome  in  esse  during  the  particular  estate,  then  it  shall 
never  take  effect ;  for,  inasmuch  as  it  is  in  the  nature  of  (A)  a  re- 
mainder, it  ought  to  take  effect  and  vest  during  the  particular  a  contingent 
iMtatc,  or  at  least  at  the  time  of  the  determination  of  the  parttcu-  ose,  being  in 
Ur  estate.    And  it  was  said,  at  the  bar,  by  the  counsel  of  the  ^l^JI^fJ!lJ!X 

-^-  ,         -.  111''..  mainder^mnst 

oeiendaDt,  that  this  seems  to  be  the  better  opmion.  yeat  during 

(f )  And  it  was  said,  that  no  uses  shall  be  executed  by  the  statute  ^^®  particular 
i)i1i7  Hen.  8.  which  are  limited  against  the  rules  of  the  common  detemtnation! 
law;  and  the  reason  thereof  is  manifest;  for  it  appears  by  the  pre-  r^^  statote 
ftmUe  of  the  statute  of  27  Hen.  8.  that  it  was  the  intent  of  the  execates  no 
makers  of  the  act,  to  restore  the  ancient  common  law  of  the  nsefwhiciiare 
land,    and  to  extirpate  and  extinguish  such  subtle  practised  the  rules^^tife 
feofiments,  fines,  recoveries,  abuses,  and  errors,  tending  to  the  common  law; 
aiibTenuon  of  the  good  and  ancient  common  laws  of  the  land ; 
flo  that  it  fully  appears,  that  this  act  of  27  Hen.  8.  shall  not  exe- 
cute any  use  which  is  limited  against  the  rule  of  the  common 
law ;  tor  the  intent  of  the  act  was  to  extinguish  and  extirpate, 
not  the  feofiKnent,  fine,  or  recovery,  for  these  were  laudable  and 
good  conveyances  of  lands  and  tenements  by  the  common  law, 
as  is  in  efiect  recited  in  the  beginning  of  the  preamble,  but  such 
uses  (k  2),  which  are  abuses  and  errors,  and  therefore  erroneous 
because  they  are  against  the  rule  of  the  common  law ;  and  there- 
fore this  law  of  27  Hen.  8.  *is  a  law  of  restitution  (:(),  sciL  to  re-  [  *  130  a.] 
store  ibe  good  ancient  common  law,  which  was  in  a  manner 
subverted  by  abusive  and  erroneous  uses.    And  therefore  if  a  astoil.  Ibr 
man  at  this^  day  makes  a  feoffment  in  fee  to  the  use  of  A  for  (a)  JfJJJ|jJ^Jo  the 
years,  and  after  to  the  use  of  the  right  heirs  of  A,  or  to  the  use  right  heirt  of 
of  the  wife  of  A  who  shall  be;  this  limitation  to  the  right  heirs,  ^;i®'/^*^^ 
ttid  to  the  wifis,  is  void,  because  it  had  been  void,  if  it  bad  been  ^^  de- 
limited in  possession,  id  patet  M.  2  and  3  Eliz.  Dy.  (A)  190, 
191.     So,  in  the  same  case,  if  the  use  be  limited  to  A.  for.  life,  or^vi.  for 
aad  after  to  the  use  of  the  right  heirs  of  B.,  or  to  the  (c)  wife  ^ %!?!?£ 
of  A  who  shall  be,  ii  A.  dies,  and  after  B.  dies,  or  takes  wife,  heirs^  or  future 
this  renuunder  limited  to  the  right  heirs,  or  to  the  wife  of  B.  is  wife,^.<^ing 
void;  for  it  would  be  void,  if  it  had  been  limited  in  possession.    ^^ 
'And  the  statute  of  27  Hen.  8.  intended  to  restore  the  good  and 
^^ciait  common  law,  and  not  to  give  more  privilege  to  the  exe- 
^^^^'■^  of  ^^^ses,  than  to  estates,  which  are  executed  by  the  an- 
^^^Ot  common  law.    And  in  proof  thereof  it  was  resolved  by  all 
^e  jottices  of  England,  Pasch.  85  Elix.  in  the  case  of  the  Earl  2^£^  '^ 
?^  id)  Bedford,  referred  to  them  out  of  the  Court  of  Wards,  ^^^'^^ 

^?   Ante,  66  b.   Plow.  29.  a.  b.  t5  b.    S  Co.  51  a.    3  Co.  St  a.    Raym.  54.    2  And.  ST.    [Watk. 

^^t>.  Ten.  99.  Via.  Abr.  Remainder,  L.  pi.  l6.  1  Salk.  SS8].  (t)  Post,  130  a.  134  b.  Perk.  It. 
2^3rin.4i3.  poph.82.  Vide  ante,  26.  3  Salk.  334.  384.  [1  Sugd.  Gilb.  Uses,  390.  1  Cm. 
9  H^*"  ^^'1  (t)[SCra.  Dig.  343].  (a)  Mo,  488.  [1  last  ii.  134.  (f).  Svgd.  OUb.  Uses,  390. 
r^x^*!  Con.  170.  1  Feani.  423.  Bac.  Abr.  Kemainder,  C.  v.  139.  Com.  Dig.  Estates,  B.  14.] 
t^,^.J^ost,  134  b.  [Sogd.  GUb.  Uses,  390.]  (c)  Raym.  47.  (d)  Mo.  371.  718.  Jenk.  Cent.  248. 
x'?^i>.3.8«.  2  Anders.  197.  2  Co.  91  b.  2  Roll.  418.  791.  Skin.  331*^  Ray ro.  83.  [l  Mod.  238. 
ii  576.  (a).     Sugd.  Gilb.  Uses,  34.    1  Sand.  125,  6.    Bac.  Abr.  Uses,  B  2.  irii.  78, 79]. 


(k  2)  See  ante  p.  306.  o.  (l  1), 
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and  was  thus  in  effect :  Trancis,  Earl  of  Bedford,  made  a  feoff- 
ment in  fee  of  divers  manors  to  the  use  of  himself  for  years,  and 
after  to  the  use  of  John  Lord  Russel,  his  son  and  heir  apparent, 
and  to  the  heirs  male  of  his  body  begotten,  and  for  want  of  such 
issue  to  the  use  of  the  right  heirs  m  the  said  Earl ;  and  after- 
wards  the  said  John  Lord  Russel  died  without  issue  male  in  the 
life  of  the  said  Earl ;  and  it  was  resolved,  that  the  use  and  es- 
tate limited  by  way  of  remainder  to  the  right  heirs  of  the  earl 
was  void,  for  it  had  been  void,  if  it  had  been  limited  by  estate  exe- 
cuted at  the  common  law,  for  the  {e)  remainder  ought  to  vest 
during  the  particular  estate  (l  2). 
CoiM*§eaMe,  ^^g  jf  ^  ujjin  makes  a  feoffment  in  fee  to  the  use  of  himself 
for  life,  and  after  to  the  use  of  his  eldest  son  and  his  heirs  male 
of  his  body,  and  for  want  of  such  issue  to  the  use  of  his  second 
son  in  tail,  &c.  provided  that  if  his  eldest  son  (f)  attempt  to 
suffer  a  recovery,  or  levy  a  fine,  &c.  that  then  his  estate  shall 
cease,  as  if  he  had  been  naturally  dead,  and  not  otherwise,  and 
thiat  then  the  land  shall  descend  or  remain,  as  if  he  had  been 
naturally  dead  (m  2),  without  any  forfeiture;  the  eldest  son  balk 
issue  a  son,  and  attempts  to  alien,  in  this  case  the  proviso  is 
repugnant  and  void,  for  if  it  had  been  limited  by  conveyance  at 
the  common  law  in  possession,  without  doubt  it  had  been  void : 
and  in  such  case,  if  it  should  be  good,  I  demand  in  whom  the 
estate-tail  shall  be  after  tsuch  attempt,  and  who  shall  have  the 
writ  of  waste,  and  shall  enter  for  the  forfeiture,  during  the  na- 
tural life  of  tenant  in  tail.  And  if  a  man  by  deed  with  livery  of 
seisin  gives  land  in  tail,  the  remainder  in  tail,  the  remainder  in 
fee :  provided  always,  (as  above)  such  proviso  is  repugnant  and 
void,  as  is  directly  proved  by  (g)  RichePs  case  in  Lit.  ]6S«  and  by 
(A)  21  Hen.  7.  1 1 .  and  (t)  21  Hen.  6.  S3  b.  And  this  case  of  an 
use  is  not  to  be  resembled  to  a  rent  {k)  newly  created,  or  any 
[  ♦  ISO  b.  ]  other  *thing  out  of  the  land,  but  only  to  land  itself,  for  now 

the  statute  hath  with  an  indissoluble  marriage  united  the  land 
and  use  together  (n  2);  and  it  will  be  consonant  to  the  intent  of 
the  makers  of  the  act  of  27  Hen.  8.  to  restore  the  ancient  com- 
mon law  in  the  construction  of  the  execution  of  the  possession  to 
Reply  to  the     ^^^  "^^*    Then  it  will  be  objected,  that  inasmuch  as  the  statute 
objection,  that  in  the  mean  time  executes  all  the  uses  in  esse,  and  cestuy  que  use 
as  the  statute    is  quodam  mado  in  the  post,  and  not  in  in  the  privity  of  the  es- 
u^inVsse^     tate  out  of  which  the  future  use  rises;  that  for  this  reason  the 

and  cestui  que  use  is  in  ^ihui  in  the  post,  the  future  uses  will  never  arise,  (e)  Plow.  f9  a.  b.  t5  b. 
Ante,  66  b.  2  Co.  51  a.  3  Co.  21  a.  Raym.  54.  413.  t  And.  37.  Perk.  12.  Post,  134  b. 
Poph.  82.  (/)  Ante,  83  b.  84  a.  6  Co.  42  a.  [Com.  Dig.  Chancery,  4.  G  3].  (g)  Lit.  Sect. 
r20.  Co.  Lit.  377  b.  Ante,  88  a.  2  And.  135. 138.  1  RoU.  Rep.  485.  Post,  131  b.  (4)  Br. 
Condition,  8^.  (t)  Fita.  Condition,  4.  Br.  Condition,  57.  (k)  Perk.  Sect.  327.  Plow.  156.  a. 
10  H.  7.13.  6£.  2.  Dower.  143.  12E.3.  Condition,  11.  22E.3.19a.  4 Leon.  83.  6  Co. 
41  a.    8  Co.  17  b;    Afite,  87  a.    [Vin.  Abr.  Fine,  Z.  pL  6]. 


RkkeVicaa, 


(L  2)  It  was  determined,  that  the  use  Mmited 
to  the  right  heirs  was  the  old  use ;  and  was  exe- 
cuted in  the  feoffor  as  the  reycrsion  in  fee,  and 
not  as  a  remainder,  see  S.  C.  Mo.  718.  Cro. 
Eliz.  334.  1  Inst.  22.  b.  ii.  141,  2.  o.  (o).  ib. 
Post  Bingham's  cosf,  2  Co.  91  b. ;  for  a  grantor 
cannot  under  a  conveyance  to  uses,  any  more 
than    in    common  law   conveyances,  enable 


his  heir  general  to  take  a  remainder  as  pnr- 
chaser,  under  a  limitation  to  his  heirs,  id 
ib.  Godolphin  v.  Abingdon,  2  Atk.57.  See  fur- 
ther as  to  limitations  of  uses  which  agree  vrith 
the  rules  of  the  common  law,  post,  1  Co.  138  a. 
(Ed.) 
(m  2)  See  ante  p.  208.  and  n.  (t).  ib.  (Ed.) 
(M  2)  See  ante  p.  306.  and  n.  (m  1)  ib.    (£i>.> 
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ffatare  use  shall  not  rise  at  all,  which  will  be  mischievous  and 
inconvenient. 

The  answer  to  this  objection  will  be  plainer,  if  a  case  be  put  Manner  in 
of  an  use  in  esse^  and  in  JitturOj  and  upon  that  the  manner  how  w'>*»|^h  contin- 
fbtore  uses  shall  be  vested  by  the  statute  of  27  Hen.  8.,  will  be  execntwi."* 
abown,  as  by  way  of  demonstration.     A,  makes  a  feoffinent  in  ^in.  Abr. 
£»  to  the  use  of  himself  for  life,  and  after  to  the  use  of  him  who    j  ™1°^^''j'^- 
shall  be  his  first  son  in  tail,  and  for  default  of  such  issue  to  the     ' 
use  of  JB.  in  tail,  and  for  default  of  such  issue  to  the  use  of  C  in 
fee;  in  this  case  immediately  by  the  feoffment,  A.  hath  an  estate  Vid.  Co.Lft 
for  life,  the  remainder  to  -B*  in  tail,  the  remainder  to  C.  in  fee,  g®  *j  g^^' 
mod  no  estate  is  put  in  abeyance,  or  left  in  the  feoffees ;  but  ijf  585.  ssr.  [PoU 
after  A.  hath  issue  a  son,  then  the  possibility  which  the  feoffee  l^^f.  585. 
had,  becomes  an  estate  in  law,  and  the  statute  immediately  exe-  ^^*  H^^Com 
cutes  the  possession  according  to  the  limitation  of.  the  use ;  Dig.Uite8,B  s.] 
but  (f)  if  tenant  for  life  be  disseised  before  the  birth  of  the  son.  If  the  tenant 
and  after  he  hath  issue  a  son,  now  nothing  vests  in  the  son,  be-  ^®!f  '*^®  ^  ^^ 
cause  there  ought  to  be  an  use  in  esse  before  the  statute  can  exe-  ting^ntuses^'^' 
cute  the  possession ;  but  who  shall  enter  to  remove  the  impedi-  cannot  uke 
ment,  and  to  restore  the  privity  of  the  estates  ?  Certainly,  if  the  S^^^*'^*^?*^ 
tenant  for  life  re-enters,  he  shall  revive  all  the  former  estates  fees  afler  his  ' 
which  the  statute  of  27  Hen.  8.  hath  executed  to  the  former  uses  death,  re-enter 
in  esse ;  and  therefore,  also,  the  statute  doth  transfer  the  estate  ^nilJJJ  g^Jf^ 
of  the  land  to  the  son  in  tail,  for  that  is  the  privity  which  the  happens. 
statute  requireth,  scil.  privity  of  estates  which  the  same  statute 
hath  executed  upon  the  limitation  of  the  uses  in  the  same  con-  0)  [i  L<1« 
▼eyance  before;   and  after  the  death  of  tenant  for  life,  the  vfn  AM^Es* 
feofiees  may  enter  and  revive  the  use.     And  as  lessee  for  years,  state,  X.  pi.  8« 
or  for  life,  upon  condition  to  have  fee,  cannot  have  an  (a)  in-  ^<>™-  ^^e* 
crease  and  enlargement  of  his  estate,  but  upon  the  privity  ofes*  AbnRemaind- 
tate  of  the  lessee  (o  2) ;  so  no  remainder  of  a  future  use  can  be  er,  D.  v.  76i. 
transferred  into  an  estate  by  force  of  this  act,  before  the  parti-  ^^*1 
colar  estates  executed  by  the  statute  upon  the  limitation  of  the  (a)  s  Co.  75  ■• 
uses  in  the  same  conveyance  are  recontinued.     But  if  tenant  for 
life  makes  a  feoffment  in  fee,  or  dies  before  the  birth  of  the  son,    . 
his  remainder  is  destroyed.     As  {b)  if  a  lease  be  made  for  life,  Cb)  Post,  i55 
the  remainder  to  the  right  heirs  of  J.  S^  if  the  lessee  for  life  ^-  ^^^i^^ViL 
makes  a  feoflment,  or  dies  during  the  life  of  J*.  &,  the  remainder  y^^lgi]!  ^'' 
to  the  right  heirs  is  destroyed.     And  that,  as  it  seems,  is  the  best 
construction  of  the  statute  of  27  Hen.  8.,  for  other  construction  . 
*woa1d  overthrow  the  estates  of  an  infinite  number  of  persons,  Q*  ISl  a.  *] 
which  would  be   inconvenient,  and  against  the  practice   and 
common  opinion  (p  8)  ever  since  the  making  of  the  said  act  to 
this  day. 

Another  objection  hath  been  made,  that  an  use  in  contin-  pepTy  to  the 
gency  is  in  the  custody  of  the  law,  and  therefore  cannot  be  dis-  objection,  that 
continued,  or  taken  away;  but  from' thence  will  follow  great  ab-  the  continent 
surdities.     1st,  It  would  be  absurd,  that  a  futui*e,,  or  contingent  ^ejance^and 

DOteztinguishable  by  the  alienation  of  tenant  for  life.    [9ngd.  Glib.  Uses,  t94. 30S.] 


.  i^'V^fVL^H  ®  ^'  ^  ^  "^^^^^  ""^u  *5*        (P  «)  As  to  tiie  argument  grounded  on  com. 
1  Inst  ii.  18.  n.  (i ).  Feam.  Cont.  Rem*  4itb  ed.    ^^^  li,:^»^^  .«*  ««♦?  «  /;n  5  /t  1^     (Vn\ 

4sa  m.  siiep.  touch.  1S9,  (Ei).>  "**»"  ^P*"'^"'  *^*  *"^^  P-  ^^-  "•  ^'  ^)-  ^^""-^ 
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use  might  be  discontinned  or  taken  away  by  feoffment  bona  fide 
upon  notice,  or  disseisin,  &c.  before  the  statute,  and  shall  not 
be  thereby  taken  away,  or  discontinued  after  the  statute,  when 
the  statute  doth  not  extend  to  it,  until  it  comes  in  esie  $  2dly,  It 
would  be  absurd,  that  the  law,  which  by  its  definition  is  sanctio 
sanciajubens  honesta^  4*  prohibens  contrarta  (q  £),  should  be  the 
conservator  or  preserver  of  a  thing  impious  and  fraudulent ; 
(c)  Ante,  191  for,  by  the  judgment  of  the  whole  parliament  of  27  Hen.  8.  (a), 
bu^fSagd.  Pow.  ^ggg  ^^^  subtle  and  crafly,  invented  by  fraud  to  disinherit  heirs, 

to  defraud  the  king,  and  all  other  loras  of  their  escheats,  wards, 
and  other  profits  of  their  seignories,  to  deceive  purchasers,  8cc. 
and,  as  it  is  in  the  preamble,  to  introduce  many  other  inconve- 
niences, and  to  raise  trouble  and  unquietness  between  the  sub- 
jects (r  2),  will  this  be  j^fi^^  hanestOj  Sf  prohibere  contrarta  T 
No  truly,  but  will  hejubere  iniqua^  4*  prohibere  contraria:  and 
therefore  Fitzlu  in  Bokenbam's  case,  28  Hen.  8.  Dy..  1ft  a.  saith 
truly,  that  uses  are  odious  in  the  law ;  ddly,  The  common  law 
will  not  keep  and  nourish  these  subtle  and  fraudulent  vses  ten- 
^ptdm  in  gremio  legis^  because,  as  appears  by  the  judgment  of  all 
the  parliament  in  27  Hen.  8.  they  were  invented  and  practised 
in  subversion  of  the  ancient  common  law ;  but  the  law  will  not 
preserve  a  subverter  and  destroyer  in  its  bosom ;  and  these  uses 
are  termed  abuses  and  errors  by  the  whole  parliament  in 
9,1  Hen.  8.,  and  therefore  cannot  remain  in  grendo  legis.  So  the 
intent  of  the  parliament  was  to  extirpate  and  extinguish  subtle 
and  fraudulent  uses  (s  2),  as  things  tending  to  the  subversi<m  of 
the  ancient  common  law,  and  as  authors  of  fraud,  subtilty,  de- 
ceit, trouble,  inquietness,  errors,  and  abuses,  besides  many  and 
great  mischiefs  and  inconveniences ;  and  the  letter  also  of  the 
purview  of  the  act  was  clearly  against  them,  and  therefore  it 
would  be  against  all  reason  to  mike  a  construction  against  the 
express  intent  and  meaning  of  the  act  of  parliament;  bat  herein 
to  imitate  the  example  of  tne  reverend  judges  in  times  past,  who 
always  construed  all  acts  made  against  the  fraud  of  uses  (for  of 
(hi)  5  Co.st  a.   those  only  it  was  spoken)  (b)  liberally  and  by  equity,  agiunst  the 

letter,  for  suppressing  the  fraud  and  inconveniences  of  uses ; 
^)iR.i.c.9.  and  therefore,  where  the  statutes  of  (c)  1    Rich.  2.   and  (rf) 
iZ^Ante^ifS    *  Hen.  4.  aforesaid,  gave  an  action  to  [agunst]  cestuyqneuse 
a.  [Com/         (calling  him  pernor  of  the  profits),  and  that  the  writ  should  not 
SuH*"*  A*]  abate  tor  «non-tenure,  yet  the  judges,  M.  (a)  4  Edw.  4.  38  b. 
r.  [Coiii.l>?g.   ^y  «l"i^y>  ^o  meet  with  the  fraud  of  uses,  did  extend  it  to  joint-  — 
Uses,  A.']      '   tenancy,  as  it  is  there  held,  and  also  in  (6)  5  Edw.  4.  44  b.  and^ 
[  *  131  b.  ]  4^*  <^nd  (0  7  Hen.  6.  10  a. ;  and  the  judges  in  (d)  36  Hen.  6-    ^ 
(«)5  Co.77  b,  ^*  ^  ^'^  extend  the  said  statute,  by  like  equity,  to  disckUraei — : 
fUb.  Maiate- '  Also  the  statute  of  1  Hen.  7*  c.  1.  gave  a  formedon  only  by  eT  -a 
j^7^V  n     P^^^  '^^"^  against  oest*  que  use,  but  the  judges,  loicfa.  (^sm 
PemJrd;         ^^  Hen.  7.  17.  SJ.  and(/)  15  Hen.  7-  8.  upon  long  debat-^^ 

"Frofita,  S5.    [Con.  Dig.  Uses,  A.]    (b)  Long  Qabto,  E.  45  a.    Br.  Pernor  de  Profits,  &c. 
(c)  Br.  Pernor  de  Profib,  &c.  34.    fits.  Maintenance  de  Brief,  9.    (d)  Fill.  Maint  de  Brief, 
Br.  Pernor  de  Profits,  14.    [Com.  Dig.  Uses,  A.J    (e)  Br.  Pernor  de  Profits,  10.    [1  Sand.  Vf 
46.    Com.  Dig.  Uses,  A.]    (/)  MainL  de  Brie^  60.    Plowd.  59  b.  178  a,    Br.  Pernor  de  V 
fits,  10.    [Com.  Dig.  Uses,  A.} 

(Q  t)  See  1  Inst.  319  b.  i.  15.  and  n.  (f)  ib.       (a  S)  Ante  p.  306.    (£u.) 
(£»•)  (s  S)  Ante  p.  306.  and  n.  {L  l).ib.   <£i>-  -«.) 
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extended  it  to  a  scire  facias  to  execute  an  estate-tail  in  remain- 
der, by  equitj;  so  the  statute  of  1  Rich.  3.  c.  1.  which  speaks 
of  leases,  &c«  made  by  cestuy  que  use,  is  extended  by  the  judges, 
in  (j^)  7  Hen.  7.  6  a.  a,  to  executions  by  elegit,  &c.  by  cestuy  (f)Br.  Feoff- 
que  use ;  and  where  the  statute  of  1  Rich.  3.  saith,  all  grants,  '"^"^■^  ^^ 
ic  shall  be  good  against  him  and  his  feoffees,  yet  it  was  agreed,  ca'tioD  i9.  ^ 
4  Hen.  7*  8  b.  that  the  grant  of  a  rent  charge  should  be  good  Br.  Execution, 
against  the  disseisors  of  the  feoffees.    And  if  cestuy  que  use  be  ^lS''^% 
enfeoffed  by  the  disseisor  of  the  feoffees,  and  he  makes  a  feoff-  fineTfcoin. " 
ment  over,  if  the  letter  of  the  act  of  1  Rich.  3.  be  only  consider-  Dig-  Utet,  A]. 
ed,  that  is  not  according  to  his  authority,  given  by  the  precise 
words  of  the  said  act,  for  it  is  said  in  8  Hen.  7*  foL  9  a.,  that  he 
ought  to  do  it,  as  servant,  and  in  the  right  of  the  feoflbes ;  and 
yet  (A)  27  Hen.  8.  29  b.  it  is  good  to  a  purchaser,  by  the  equity  (h)  Br.  Feoff- 
of  the  statute,  for,  as  it  is  said  in  (i)  5  Hen.  7.  5  b.  the  same  "*?J^I„y5i' 
act  was  made  for  advantage  of  the  grantees,  and  not  for  the  ad-  Usen,  AJj. 
vanta^  of  cestuy  que  use(T2}.     But  in  the  case  at  bar,  the  («)Br.  Feoff- 
meanmg  of  the  makers  of  the  act  is  apparent,  and  the  letter  of  ™^"*  "^  ^•*' 
the  act  is  expressly  with  us,  aud  greater  mischiefs,  otherwise, 
would  follow,   than  were  before  the  act,  if  these  future   uses 
should  be  preserved  in  the  case  at  the  bar.     The  statute  made 
13  Edw.  1.  de  donis  conditionalibus  in  a  manner  created  perpe- 
tuities (u  2),   and  it  continued   about  200  years ;  but  in  (*)  (*f)  ^^-  ^it. 
12  Edw.  4.  19.  by  the  resolution  of  the  judges  it  was  resolved,  ^J;  j.  g  g|' 
that  by  a  common  recovery  tlie  estate-tail  should  be  barred,  for  40  b.  lo  Co. 
the  mischiefs  which  were  introduced   in   the  commonwealth  ?Io**\Lf"^*'' 
thereby.    In  the  time  of  Rich.  2.  Justice  {I)  Richel  attempted  to  Godsb.  sos. 
make  a  nerpetuity,  as  it  appears  by  Lit.  in  his  chapter  of  War-  Hardr.  «09. 
ranty,  foL  263.  and  21  Hen.  6.  33  b.  which  was  such  in  effect  ^i*^|'^^^*^ 
Justice  Richel,  having  divers  sons,  and  intending  that  none  of  (t)ihnA. 
his  sons  should  alien  those  lands,  or  make  a  warranty  to  bar  pr  i^-  isa.  Lit. 
hurt  the  others,  made  a  deed  indented  to  such  effect,  scil.  that  i^^}^^* 
the  lands  and  tenements  were  given  to  his  eldest  son  in  tail,  up-  RoU.  Rep.' 
on  condition,  that  if  his  eldest  son  should  alien  in  fee,  or  in  ^^lA''^^ 
tail,  &C.,  or  if  any  of  his  sons  should  alien.  Sec.  that  then  their  ^^^^  ^ 
estate  should  cease^  and  be  void,  and  that  dien  the  lands  should 
remain  to  his  second  son  in  tail,  8cc.  &  sic  ultra,  the  remainder 
to  his  other  sons,  and  livery  and  seisin  was  made  according- 
Iv  (w  2).  But  all  such  remainders  were  void,  because  the  limita- 
tions of  them  were  against  the  rule  of  the  law,  as  appears  there 
by  Lit     And  it  appears  in  21  Hen.  6.  33.  that  Thirning,  Chief 
Justice  of  the  Common  Pleas,  made  the  like  perpetuity  for  the 
continuance  of  his  land  in  his  blood  without  alienation  (x  2) ; 
hot  the  judges  *held  that  it  was  against  the  law.     And  if  after  [  *  132  a.  ] 
the  statute  of  27  Hen.  8.  which  haUi  made  an  inseparable  unity 


(t  f )  See  ante  p.  301.  n.  (i  1)    (Ed.)  ent  timet  to  restrain  tenant  in  tail  from  the 

X    -v  o     -«i  ^       -..«'  *»         MS' ^  <^K  right  ofalienation  by  a  common  recovery,  and 

(V  t)  See  t  Bl.  Com.  165. «  Reer.  Hut.  165.  ^^^  ^^^^  ^  ,,^  ^„^t  b^  rettrained  either  by 

1  last  513.  n.  (b).  S  Eon.  874.    (Ld.)  condition,  limitation,  custom,  recogniiance,  Ac. 

(w t)  See  ante  p.  SIS.  n.  (a  S).  and  the  refer-  or  covenant,  see  SondmfB  eauy  post,  9  Co.  its. 

eaces  ib.    (Eo.)  and  the  notes  ib.  1  Bnrr.  84.  Tajflor  v.  Skaw^ 

(X  t)  See  1  Inst  377.  b.  ii.  J89.  t93.    For  Cart.  6.  JJ.  Pook*9  ease,  Mo.  810.  1  P.  Wms. 

•ther  attempts  which  have  been  made  at  differ-  104.  1  Inst.  ^i5  b.  224  a.  U.  30, 31.    (Ed.) 
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and  conjunction  between  the  use  and  the  possession,  tbe  like 
construction  shall  be  made  of  estates  limited  in  use  and  executed 
by  the  statute,  as  of  estates  executed  in  possession  and  by  the 
common  law,  it  will  be  hard,  in  my  opinion,  to  maintain  such 
provisoes,  or  conditions,  to  make  estates  of  freehold  and  inhe- 
ritance lawfully  vested  to  cease  in  one,  and  to  vest  and  revest  in 
others,  against  the  rule  of  the  common  law(Y  2).  And  so  I 
conceive,  upon  the  whole  matter,  that  the  niture  uses  in  the 
case  at  the  bar,  by  the  said  feoffment  of  the  feoffees  were  utterly 
destroyed,  and,  by  consequence,  judgment  ought  to  be  given 
for  the  defendant. 

And  afterwards,  this  case  was  openly  argued  by  all  the  jus- 
tices of  England,  and  the  barons  of  the  Exchequer,  in  the  Ex- 
chequer Chamber,  at  six  several  days :  1.  By  Baron  Ewens  and 
Justice  Owen;  2.  by  Justice  Beamond  and  Justice   Fenner; 
S.  by  Justice  Walmesley  and  Justice  Gawdy;  4.  by  Baron 
Clark  and  Justice  Clench;  5.  by  Sir  W.  Periam,  Chief  Baron 
of  the  Exchequer,  and  by  Sir  Edward  Anderson,  Chief  Justice 
of  the  Common  Pleas ;  and  6.  by  Sir  J.  Popham,  Chief  Justice 
of  England.     All  which  arguments  of  the  judges  and  barons  I 
heard,  except  only  that  of  Justice  Beamond,  and  therefore  what 
I  shall  say  of  that,  I  shall  say  by  credible  relation  of  others; 
but  my  intent  is  not  to  report  any  of  their  arguments  at  large, 
and  in  the  same  form  as  they  were  delivered  by  them,  but  to  make 
such  a  summary  collection  of  the  effect  and  substance  of  them 
all,  as  the  matter  (it  being  the  first  case  which  was  adjudged. 
Argument  for   and  being  of  great  importance)  will  permit.     And  because  Jus- 
^®  ^*?**?'      tice  Walmesley  and  the  chief  baron,  only,  argued  that  judg- 
Sfand  Periam'  ment  should  be  given  for  the  plaintiff,  and  all  the  other  judges 
Ch.  B.  that       and  barons  concluded  against  the  plaintiff,  I  begin  with  the 

the  ItatutVof  ^^^^  ^^  ^''^*^  ^^^  arguments,  viz. 

uses  was  to  di-       Before  the  statute  of  1  Rich.  S.  the  feoffees  had  not  only  the 

vest  the  whole  whole  estate  in  the  land,  but  also  the  whole  power  to  give  and 

Se^feoffees  dispose  of  it,  for  cest'  que  use  was  a  trespasser,  if  he  entered 

and  to  vest  it  upon  the  land  against  their  will  (f ).     And  after  the   statute 

in  the  cestui  of  1  Rich.  3.  cest'  que  use  had  power  to  make  a  disposition  of  tbe 

que  use.  j^^^j  itself,  and  yet  notwithstanding  that,  the  whole  estate  of  the 

26^Tpoph.  75.  ^^^^  ^'^^  remain  in  the  feoffee  untilcest'  que  use  had  made  such 

2  Cm.  Dig.  a  disposition;  for  which  reason,  the  said  act  intending  to  pro- 

??h  ^T  ^^^®  '^^  ^®®^'  ^"®  "^^'  ^^^  "^^  made  a  sufficient  provision  for 

294.  Bar.*'  him;  for  the  estate  of  the  land  remaining  in  the  feoffees,  they, 
Abr.  UsesyG  many  times,  contrary  to  the  trust  reposed  in  them,  by  secret 
«,  1.  vii.  Ill],  feoffments,  estates,  and  other  covinous  acts,  had  defrauded  cest* 
T^^  E  ^8°n  ^^^  "^®'  ^^^  ^^^  prevented  such  disposition  of  the  land  which 
and 8^ the  the  said  act  of  1  Rich.  3.  gave  him;  and  as  Walmesley  said, 
hooks  cited  there  was  sometimes  fraud  in  both,  for  when  cest'  que  use,  by 
ji°?p/]  *^'  himself,  without  the  feoffees,  by  force  of  the  statute  of  1  Rich.  3. 
Su«d.  Oilb.  ^"^  ^^^^  feoffees,  by  themselves  without  cest'  que  use,  by  the  com- 
scs,  381].  mon  law,  had  both  severally  absolute  power  to  make  disposition 
of  one  and  the  same  land ;  sometimes  cestuy  que  use  by  his 
secret  estates  prevented  the  feoffees,  and  sometimes  the  feoffees, 

•  f ■      ■  ■  ■  —  ■-■"■■■  ■ ' 

(v^)  See  ante  p.  sil^  q.  (h  1), 
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by  the  like  ^secret  estates  prevented  cestuy  que  use^  so  that,  as  he  [  *  132  b.  ] 
said,  they  played  at  double  hand,  and  thereby  frustrated  the 
true  inteut  of  the  act  (z  2).     And  tiie  chief  baron  and  Walmes- 
ley  said,  that  the  statute  of  27  Hen,  8.  was  not  made  to  extin- 
guish or  eradicate  any  uses  (▲  3) ;  but  the  statute  of  27  Hen.  8. 
Eath  advanced  uses,  and  hath  n6w  established  safety  and  as- 
surance for  cestuy  que  use  against  his  feoffees ;  for  oefore  the 
statute,  the  feoffees  were  owners  of  the  land,  and  now  the  9tar 
tnte  bath  made  cestuy  que  use  owner  of  the  land ;  before  the  sta^ 
tute,  the  possession  governed  and  ruled  the  use,  but  now  since 
the  statute,  the  use  governs  and  rules  the  possession ;  for  by 
the  said  act  of  27  Hen.  8.  the  possession  is  a  subject  and  fol- 
lower of  the  use.     And  no  word  in  the  preamble  doth  condemn 
uses,  but  for  the  extirpating  and  extinguishing  of  all  such  subtle 
practised  feoffments,  fines,  recoveries,  abuses,  &c. ;  so  that  the 
uses  are  not  guilty  of  the  inconveniences  mentioned  in  the  pre- 
amble,   but  tne  feoffments,   fines,   and  recoveries   subtily  and 
craftily  practised;  so  that  the  intent  of  the  act  was  to  extirpate 
and  extmguish  (which  are  both  significant  words)  all  such  feoff- 
ments, fines,  recoveries  ;  but  howr  by  destroying  of  uses?  No, 
truly ;  but  by  devesting  the  whole  estate  out  of  the  feoffees,  co- 
nusees,  and  recoverors,  and  vesting  it  in  cestuy  que  use ;  so  that 
it  would  be  against  the  meaning,  and  the  letter  of  the  law  also^ 
to  say  that  any  estate  or  right,  or  scirUiUa  Juris^  should  remain  vide  Dyer, 
in  the  feoffees  after  the  statute  of  27  Hen.  8 ;  for  it  appears  by  iti  b.  in 
the  preamble,  that  the  makers  of  the  act  intended  to  extirpate  divcS.^* 
and  eradicate  the  whole  estate  of  the  feoffees ;  and  the  letter  of  Noy. 
the  bodjr  of  the  act  is^  that  the  estaite,  right,  title,  and  posses- 
sion that  was  in  such  person,  or  persons,  that  were,  or  here- 
after shall  be  seised  of  any  lands,  to  the  use  of  such  person,  be 
from  thenceforth  clearly  adjudged  and  deemed  in  him,  or  them, 
&c.;  so  that,  byajud<j;ment  given  by  the  whole  parliament,  the 
estate  shall  be  out  of  the  feoffees  (a);  and  the  chief  baron  said,  («)  Dyer,  340. 
that  scirUilla  juris,  which  is  mentioned  in  17  Eliz.  is  like  Sir  J^^^'  ^gj^ 
Thomas  Moore's  Entopia ;  and  they  said,  that  since  this  statute  99,  iS9.  Popb. 
no  trust  or  confidence  was  reposed  in  the  feoffees ;  for  now,  as  ^^*  ^  ^<^l* 
Walmesley  said,  the  feoffees  turn  possunt  agere^aut  permittere  And".^.'  ^ 
oliquid^  in  prejudice  of  cestuy  que  use.  3S8.'rBac. 

Before  the  statute,  the  office  of  the  feoffee  was  to  execute  the  Abr.Uses.o. 

•  «  VII   111    9  Ora 

««tate  according  to  the  use ;  but  now  the  statute  hath  taken  away  nig.  340]. 
^1  the  office  of  the  feoffees,  and  now  the  act  executes  the  posses- 
^'on  to  the  use,  and  takes  away  all  the  trust  and  power  out  of  [  *  133  a.  ] 
Ae  feoffees.     And  the  letter  of  the  statute  of  27  Hen.  8.  is,  Thatinconse- 
^  where  any  person  or  persons  stand  or  be  seised,  or  at  any  queuceofthe. 
^inr^e  hereafter  shall  happen  to  be  seised,**  and  they  relied  mucn  ][J,^"^^|*,|,*/* 
■'Pon  the^e  words  "  at  any  time ;"  for  it  seemed  to  them  by  these  hereafter  ihall 
^oi»Jgj  that  the  seisin,  which  the  feoffees  had  at  the  beginning  happen  to  be 
^y  ^he  feoffment,  would  be  sufficient  within  *this  act,  to  serve  orig*^ii  ^^tin 
^'    ^he  Ui^es  as  well  as  future,  when  they  come  in  esse,  as  present,  of  the  feoffees 
**  there  need  not  many  seisins,  nor  a  continued  seisin,  but  a  ?9^^^  ^«  •"'- 

'^  ncient  to  serve 

all  the  uses,  as  well  future,  when  they  come  in  esBe^  as  present. 

^^  ^3  See  ante  p.  304.  n.  (i  1).  1  Sand.  S2.  (Ed.)       (a  5)  See  ante  p.  306.  and  n.  (l  1).  ib.  (Ed.) 
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seisin  at  any  time;  so  a  seisin  at  one  time  would  suffice,  for  die 
statute  saitb,  ^*  seised  at  any  time ;"  and  it  would  be  bard,  when 
[1  Leon.t58.     the  Statute  requires  but  one  seisin  at  one  time  only,  that  many 
sCra.  Dig.      seisins,  and  at  several  times,  against  the  intent  and  letter  of  the 
act,  should  be  required.    Tlie  statute  of  27  Hen.  8.  extends  to 
all  lawful  and  good  uses,  as  well  future  as  in  esse,  and  no  such 
use  is  destroyed  but  advanced  and  extolled,  as  hath  been  said 
before.    And  Walmesley  said,  that  if  such  construction  should 
be  made  to  destiny  these  future  uses,  the  usual  pleading  in  prac- 
tice ever  since  the  statute  ought  to  be  altered;  for  the  pleading 
of  a  feofiinent  in  fee  to  future  uses  after  that  th^  come  in  esse,  is 
{a)  Doctpl.      (a)  virfute  agus  if  vigore  actus  pariiamenti,  &c.  de  mibus  in  pos* 
^^*  sessionem  transferend^^  cestuy  que  use  was  seised,  &c.  (B  3) ;  so 

that  one  seisin  is  sufficient,  as  is  proved  by  the  nsusl  form  of 
pleading,  but  now  the  pleading  of  it  must  be  altered,  if  many 
seisins  should  be  requisite,  and  then  more  seisins  than  one  ought 
to  be  alleged.  And  he  said,  as  a  fountain  gives  to  every  one, 
which  comes  in  his  turn  to  it,  his  just  measure  of  water ;  so  the 
first  seisin  and  estate  in  fee,  given  by  the  first  feoffioaent  to  the 
feoffees,  is  sufficient  to  yield  to  all  persons,  to  whom  any  use 
present  or  future  is  limited,  a  competent  measure  of  estate  in 
their  time,  proportionable  to  their  estates  which  they  shall  have 
in  the  use;  so  that  it  seemed  to  them,  that  the  first  seisin  by 
force  of  the  feoffment,  by  which  the  fee-simple  is  given  to  the 
feoffees,  would  be  sufficient  to  serve  all  the  particular  uses  as 
well  future  as  present  in  their  several  times,  and  nothing  should 
See  ante,f6.  remain  in  the  feoffees.  But  Walmesley  said,  that  the  ^ole  es- 
129.  sSalk.  tate  shall  be  first  vested  in  those  who  are  in  rerum  natura:  and 
^^*  the  possession  shall  be  vested  in  him  who  hath  the  future  use, 

when  it  comes  in  esse  by  force  of  the  first  livery,  and  shall  divide 
the  estates  which  were  conjoined  before.     And  he  agreed  that 
(W  Arteisea.  an  (6)  alien,  or  a  person  attainted,  or  a  corporation,  could  not 
Com.*r)ii!^'     **  ^^  ^®y  ^  oriffinally  infeoffisd  to  the  use  of  another,  for  no 
Uscf,  F.]  *        use  can  be  created  out  of  their  seisin  (c  S) ;  J.  S.  makes  a  feoff- 
ment in  fee  to  divers  natural  persons  to  certain  uses,  some  pre- 
sent, and  some'  future,  so  that  the  uses  are  well  created  and 
Skinner  351     raised,  although  a  corporation  be  aflerwards  infeoffed  of  the 
358.  land,  yet  the  future  uses  when  they  come  in  esse,  shall  be  raisecl 

[  ♦  133  b.  ]  and  executed  by  force  of  the  first  Hvery,  and  the  first  seisin  of 
And  per  the  feoffees,  and  by  force  of  the  act,  as  he  conceived.     And 

tte 'while  '  Walmesley  further  said(t),  that  the  future  uses  in  our  case  can- 
estate  vests  not  be  suspended,  for  a  thing  which  never  was  in  esse,  cannot  be 
presently  in  suspended,  but  the  whole  estate  vests  first  in  them  who  have  the 
the  nseslnf  ^  present  *uses,  or  the  uses  in  esse,  and  when  the  foture  uses 
esse,  and  the  c(mie  in  esse^  then  they  shall  come  in  between  the  other  estates 
^"**°^hftn  ^"^'^^  vfete  conjoined  before ;  and  in  proof  thereof,  they  dted 
they  come  in     ^®  <^^^  of  (a)  Cranmer  in  14  Eliz.  reported  by  the  Lord  Dyer, 

esse,  vest  by  interposition.  C\t,  Crmmer't  ease,  {\)\f^opper  v.  Sanden^  Hott.  119.  Sugd. 
Gilb.  Uses,  a!94.  Bac.  Abr.  Uses,  G.  vii.  ill.  Vin.  Aur.  Remainder,  L.  pL  SJ.  (a)  O.  Bea.  45. 
69.  Yelv..9.  Mo.  110.  2  Leon.  5.  3  Leon.  20.  1  And.  19.  196.  5t6.  2  And.  57.  Dyer, 
309,310.    Wcntw.  118, 119.    Lit.  Rep.  289.     Popb.82.    Golds.  20.    Ante, 66  b. 

(B  3)  As  to  the  mode  of  pleading  the  statute    *!,  **?  **"«  «rg"n;ent  gronnded  on  Uie  nsual  coon- 
of  uses,  see  ante  p.  17,  and  o.  (b  1).  ib. ;  and    ®*  Pi^^*"«'  ^  ^"*^  115  b.  i.  19.    <Ei>.) 

'^  V     /       »  (c3>Seeantep.300,aDdtbe  notes  there.  (Ed* 
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to.  S09 ;  and  the  tsase  (A)  de  senhri  puero  in  lO'EItz.  reported 
aho,  by  tiie  Lord  Dyer,  fo.  337 ;  and  the  case  in  (c)  5  Hen.  ?• 
6  a.  if  cestuy  qae  use^  by  force  oF  die  statute  of  1  Rich.  3.}  makes  If  cestotqne 
a  fcofiRncnt  in  fee  upon  condition,  and  after  enters  for  dbe  con-  J^»  f^SJd  be- 
dition  broken,  the  feoffees  should  never  have  the  land  again,  foreth««7H. 
because  all  the  interest  and  privity  of  the  feoffees  was  once  by  b.  c  io,had 
the  feoffinent  taken  out  of  them ;  so  the  case  in  19  Hen.  6.  fo.  S^in^^ 
76.  and  2 1£dw.  4.  d.  if  a  man  makes  a  feoffment  in  fee  upon  conditioB,  atfd 
condition,  that  he  shall  make  a  feoffinent  over  in  fee^  in  that  case,  'i^^!^'^!^^/ 
if  the  second  feoffee  refuses,  the  feofibr  shall  enter,  for  it  was  i*\e^^oold 
the  intent  of  both  parties,  that  the  feoffee  should  depart  with  his  have  been 
whole  estate,  and  nothing  should  remain  in  him:  otherwise  it  "^^**^^i 
is,  if  the  condition  was,  Uiat  he  should  make  a  gift  in  tail  (d  3).  ^^i^ 
ibid  he  said,  if  a  feoffinent  be  made  of  land  to  the  use  of  A»j  thoogh  beforo 
and  there  is  also  a  rent  issuing  out  of  the  same  land  to  the  use  ^^^  **°*  * 
of  JB.  idthough  the  possession  of  the  land  be  disturbed  bydis-  AdiMeWnof 
seisin,  yet  the  use  of  the  rent  is  not  disturbed  thereby,  because  land,  u  no  dia- 
the  disturbance  is  done  to  another  seisin,  that  is  to  say,  to  the  turbanceof  a 
land,  and  not  to  the  seisin  of  the  rent  out  of  which  the  use  is  JSreoS!!'* 
limited  (E  3).     So  in  the  case  at  bar,  the  disturbance  is  not  to 
die  first  seisin  given  by  the  feoffment,  out  of  which  all  the  uses, 
as  out  of  a  fountain  flow,  but  the  disturbance  is  done  to  other 
seisins,  sciL  to  seisins  executed  by  the  statute  of  27  Hen.  8. 
and  not  to  the  first  seisin,  which  by  no  means  can  be  tolled  or 
devested,  for  it  hath  not  any  essence  until  the  future  use  hath 
essence^  which  by  force  of  the  statute  shall  draw  a  sufficient  es- 
tate to  it;  but  when  the  ftiture  use  is  come  In  esse,  now,  by  re- 
ference and  relation  to  the  first  seisin,  there  is  seisin  and  use 
within  the  statute  of  27  Hen.  8.     And  in  proof  thereof,  he 
cited  {i)  Bracebridffe^s  case,  15  Eliz.  which  in  effect  was :  a  man  q{|^  Brace- 
made  a  feoffment  of  a  manor  to  several  persons,  to  certain  uses,  kridgeiam. 
'upon  condition,  that  if  certain  money  was  not  paid  within  a  cer- 
tun  time,  that  then  they  should  stand  seised  to  other  uses  ;  the 
noney  was  not  paid,  and,  after,  attornment  was  had  to  the  / 
^Jeofiees,  when  the  possession  of  the  demesne  was  executed  be- 
fi>re  by  the  statute ;  in  that  case,  after  the  condition  broken, 
«estay  que  use  had  possession  of  the  land  by  force  of  the  first 
livery ;  and  yet  there  was  not  any  continuance  of  seisin  in  the 
^feoffees,  neither  were  the  feoffees  seised  of  the  land,  at  the  time 
^  the  execution  of  the  possession  to  the  use. 

And  the  case  of  13  Eliz.  {e)  Dy.  fo.  298  b.  22  (/)  Eliz.  369  Dy,  sob  b.  pi- 
•m.  tenant  in  capite  (f  8)  infeolK  one  and  his  heirs,  provided  that  ^* 
"^hen  the  feoffor  shall  pay  100/.  to  him  or  his  heirs,  that  then  it 
^hall  be  to  the  use  of  the  feoffor  and  his  heirs;  the  feoffee  dies, 

^)  Dav.  35  a.  Dyer,  153.  pL  5.  Mo.  103, 104.  2  Leon.  216,  217.  3  Leon.  158.  Styl.  293. 
<>w.  64.  1  And.  40.  316.  O.  Ben.  29.  2  RoU.  789.  Lit.  Rep.  321.  (c)  Perk.  Sect.  842.  Br. 
^)oaditioo,225.  [Bac.  Abr.  Coodition,  (o  4).]  (d)  1  Aad.  113. 316.  4  Leon.  5.  Plowd.  417  b. 
^o.  99.612.  B.  N.  C.  423.  [Vin.  Abr.  Merger,  O.  pL  6.]  (f)  Dyer,  298.  pL  30.  1  Keb.  800. 
tl  Keb.  145.  Co.  Lit. 76  b.  248  a.  2  Roll.  39.  2  RoU.  Rep:  469.  10  Co.  85  a.  (/) Dyer, 369. 
lpL5l. 

(o  3)  Or  that  he  should  grant  a  rent-charge  (b  3)  See  1  Inst  iii.  7.  n.  (r).    (Ed.) 
to  a  stnager,  for  Uien,  on  tender  and  refusal, 

the  feoffor  should  not  re-enter,  because  it  was  (f  3)  As  to  tenure  ni  capite,  see  1  lust  77  a. 

tbe  iateat  of  the  parties,  that  the  feoffee  should  (1).  i.  300.  (7).  and  the  books  cited,  ante  p.  115. 

ntaiB  the  land,  i  Inst  209  a.  U.  69.    (En.)  n.  (r  3).    (En.) 
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his  heir  within  age;  the  100/. is  paid,  office  is  found,  the  feofibr 
r  •  134  a*  1  thail  have  the  use  by  force  of  the  first  livery,  and,  by  relation 
6  Go.  S5  a.  to  that,  shall  defeat  the  wardship  of  the  body  and  land.  *  And 
Id  powers  to  he  said,  if  a  man  makes  a  feo£Fment  in  fee,  to  the  use  of  himself 
ta4w  ^cT*^  for  life,  and  after  to  the  use  of  another  in  tail,  with  divers  re- 
mit of  iheori-  mainders  over,  with  power  to  the  lessee  for  life,  to  make  leases 
ginaliostra-  for  21  years,  or  3  lives  (g  3) ;  in  that  case,  if  the  tenant  for  life 
^1^!^^^^   ^   makes  a  lease  for  21  years,  or  3  lives,  it  ought  to  be  derived 

and  take  its  essence  out  of  the  first  feoffinent,  or  otherwise  all 

leases  would  be  determined  by  the  death  of  the  lessee  for  life ; 

and,  in  the  same  case,  there  is  not  any  seisin  continuing  in  the 

feoffees,  but  the  first  seisin  is  sufficient;  and  this  is  consonant  to 

the  words  of  the  act  of  27  Hen«  8.;  for  it  saith,  that  the  estate 

^MM^4^l'^'     that  was  in  the  feoffee,  shall  be  adjudged  in  cest'  que  use  but 

Per  Periam,     Periam,  Chief  Baron,  conceived,  that  these  fixture  uses,  before 

Ch.B.thecon-  their  births,  are  not  preserved  in  the  bowels  and  belly  of  the 

^T"abM^      land,  but  that  they  were  in  nubibt^^  and  in  the  preservation  of 

ance  till  the      the  law;  for  he  well  agreed  with  Walmesley,  that,  by  force  of 

cootingency      the  act,  the  whole  estate  shall  be  out  of  the  feoffees ;  and  then, 

nor«tmffni^^  ^^  necessity,  he  said,  it  ought  to  be  in  some  person,  or  in  abey- 

able  by  the       ance  and  consideration  of  ue  law.     And  it  would  be  absurd  to 

feofimeot         gay,  that  the  feoffees  should  have  a  less  estate,  than  they  took 

Sfc*^"*"*  ^^     ^y  ^^  fir«t  livery.     And  therefore,  because  nothing  remains  in 

tne  feoffees,  and  this  future  use  cannot  be  executed  until  the 

Eerson,  who  should  take  it,  comes  in  esse,  it  must,  of  necessity, 
e,  in  the  mean  time,  in  the  preservation  of  the  law(H  3). 
In  doubtful  ^^  if  any  .case  be  doubtfiil  upon  a  statute,  it  is  good  to  con- 

cases,  statutes  strue  it  according  to  the  reason  of  the  common  law  (i  3),  as  it 
ought  to  be      ig  said  in  Delamer's  case  in  Plow.  Com.  351.    And  if  the  estate 

construea  ac-     .  i_ji_t»^j-  •       \       ^^  ^      •  • 

cording  to  the  ^  ^^^  <^<^^  ^^d  been  limited  in  possession  by  livery  and  seism, 
reason  of  the  the  remainder  to  tlie  eldest  son,  &c«  till  his  birth,  it  would  be,  by 
common  law.     ^j^g  ^^  ^f  jjj^  common  law,  in  the  consideration  of  the  law  (k  3) ; 

lit.  Rep!^662.   ^^^  ^7  ^^  same  reason,  the  use  shall  be  in  our  case ;  and  as  the 

use  shall  be,  so  shall  be  the  possession  by  force  of  the  statute ; 
for  be  the  use  in  esse,  or  in  the  consideration  of  the  law,  the 
possession  shall  be  transferred  to  it  by  force  of  the  statute.  And 
he  took  a  difference  between  feoffees  before  the  statute»  and  * 
feoffees  since  the  statute  ;  for  if  feoffees  to  an  use  were  disseised 
before  the  statute,  no  use  could  be  executed  after  the  statute, 
without  re-entry  of  the  feoffees ;  for  the  statute  saith,  **  which 
be,  or  at  any  time  hereafter  shall  be  seised,  &c. ;"  and  diose,  who 
were  disseised  before  the  statute,  were  not  seised  at  the  time  of 
the  act,  nor  at  any  time  after,  until  re-entry ;  otherwise  it  is, 
when  the  feoffment  is  'made  after  the  statute,  causa  qua  supra. 
And  where  the  statute  saith,  **  to  the  use  of  any  person,  or  per- . 
sons,''  the  statute  doth  not  say,  to  the  use  of  any  person  or  per- 
sons in  esse,  but  to  the  use  of  another  person,  and  that  shall  be 
intended,  when  his  time  shall  come ;  and  it  would  be  a  hard 
construction  to  destroy  these  ftiture  uses,  in  our  case,  which 
were  limited  upon  good  cause  and  consideration,  and  especially 

(o  3)  As  to  powers  to  lea8e,8ee  the  references       (i  3)  See  l  Inst.  «7J.  b.  1 29.  S  Eun.  105.  Pait, 
ante  p.  «75.  u.  (s).  4  Burr.  «2ii.    (Ed.)  3  Co.  78  a.    (Ed.) 

(H  3)  But  see  post,  p.3S3.  n.  (u  3).  (k  3)  But  see  post,  p.  333.  n.  (u  3). 
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wlien  the  sons,  who  then  were  not  in  esse,  were  not  parUes  to 
any  wrong,  covin,  or  practice.     But  he  said,  that  the  use,  by 
the  common  law,  was  in  abeyance  and  ^custody  of  the  law;  [  *  134b*] 
and  the  possession  accordingly,  by  f&rce  of  the  statute,  for  no 
other  person  can  take  it,  and  a  thing  which  is  committal  to  the 
custody  of  the  law,  the  law  will  lawfully  preserve  without  any 
violence  or  destruction.     And  therefore  (a)  32  Hen.  6.  if  there  Smtf^  Mf 
be  tenant  for  life,  the  remainder  to  the  right  heirs  of  J.  S.,  and  with  a  contin- 
tenant  for  life  is  disseised,  and  a  descent  cast,  and  after  J.  S.  gentrenmind- 
drn^  and  then  the  lessee  for  life  dies(L  3):  the  entry  of  the  hdnorS.sf"^ 
right  heir  of  J.  S.  is  lawful;  and  he  put  abo  the  case  of  the  being  diMeit- 
ptrson  (m  8),  as  to  this  purpose.   And  to  prove,  that  as  well  the  ^uid  dying 
possession  as  the  use  are  in  the  custody  of  the  law,  he  cited  (i)  Swtl^aikUhe^' 
Cranmer's  case  14  EL  Dyer  309.,  that  the  remainder  limited  to  death  of  J.S. 
the  executors  was  in  abeyance ;  and  the  £arl  of  Bedford's  {c)  Cit.  Craimer*s 
case,  in  which  case  he  said  it  was  agreed,  that  the  remainder  to  his  !?» J?*d^' 
right  heirs  was  in  the  custody  of  the  law,  until  the  death  of  John  case,  BreiJs 
Lord  Russel  (n  3).    And  17  £1.  Dyer,  {d)  Brent's  case,  fol.  340.  case, 
that  the  remainder  limited  to  the  wife  that  shall  be,  was  in  abey- 
ance, and  the  L.  (e)  Bray's  case,  2  El.  Dy.  fol.  190,  191.  where  ^^^^^ 
it  was  held,  that  the  remainder  limited  to  the  wife  that  shall  be,  a.  for  yean, 
should  be  in  abeyance,  if  the  particular  estate  had  been  but  a  remainder  to 
term  (o  8),  which  cannot  by  the  rule  of  law  support  a  remainder  thatthaU^^^s 
in  abeyance  (p  S).     And  he  cited  the  cases  in  Brook's  Abridg-  void,  uinli'. 
fflent,  tit.  Feoffmente  al  Us^  SO  Hen.  8.  pi.  50.  3.  M.  pL  59.  »itatloni  in 
when  Brook  was  chief  justice :  and  he  said,  that  these  uses  P®^*®*****"* 
have  extended  themselves  into  many  branches,  and  are  to  be  re- 
sembled to  Nebuchadnezzar's  tree;  for  in  this  tree  the  fowls  of 
^eair  build  their  nests,  and  the  nobles  of  this  realm  erect  and 
establish  their  houses,  and  under  this  tree  lie  infinita  pecora 
^^pif  and  great  part  of  the  copyholders  and  farmers  of  the  land 
for  shelter  and  safety;  and  he  said,  if  this  tree  should  be  felled 
^r  subverted,  it  would  make  a  great  print  and  impression  in 
^e  land.     And  therefore  it  was  convenient  to  repress  the  mis- 

(<)  Aate,  67  a.  Post,  135  b.  6  Co.  4}.  [ Watk.  Desc.  137  n1.  (6)  O.  Benl.  43.  69.  YeW.  9.  Mo. 
^<M*  t  Leon.  5.  3  Leon.  20.  1  And.  19. 196, 317.  t  And.  37.  Dyer,  309,310.  Wentw.  118, 
^19.  Ooldsb.  so.  Lit.  Rep.  289.  Poph.  82.  Ant.  66  b.  133  b.  (c)  Mo.  371.  7 18, 719.  Poph. 
S>at.  Jenk.Cent248.  2  And.  197.  2  Co.  91  b.  2  RoU.  418. 791.  Raym.  83.  (d)  Post,  136 
^  1  And.  316.  t  And.  198.  Poph.  73. 76.  Ant.  101  a.  128  a.  Lit.  Rep.  290.  321.  .  2  Leon. 
^  (e)  1  And.  5.    2  RoU.  Rep.  lOi.    Ant.  130  a.    Post,  135  b. 


(l  S)  Wher«  there  is  a  right  of  the  preceding  (h  3)  Bnt  see  ante  p.  322.  n.  (l  2).    (Eo.) 

**Ute  sobsistii^^,  it  is  sufficient  to  support  a  (o  3;  That  a  contingent  freehold  remainder 

^^'((iBgent  remainder,  provided  it  be  a  right  of  limited  upon  an  estate  for  years,  whether  in 

^^T  tnd  not  merely  a  right  of  action ;  but  as  conveyances  hy  vray  of  use  or  common  law  con- 

^  Hfht  of  entry  is  taken  away  by  a  descent  veyances,  is  void,  see  ante  130  a.  p.  321.  Infra 

^  the  descent  cut  in  this  case  must  either  135  a.  Post,  3  Co.  20.  Feam.  Cont.  Rem.  423— 

^e  been  defective  in  some  of  the  circum-  425.  2  Bl.  Com.  171.  Ante  p.  169.  n.(x).  (Ed.) 
f^^  essential  to  its  efficacy  (see  1  Inst.  239 

**"*Ui.  26—28.  and  notes  ib.),  or  else  the  re-  (p  3)  Ace.  1    Fearne  427.  DaoiM  v.  Speed, 

^Qder  was  destroyed;  for  it  is  clear  that  a  Pari.  Cas.  107.  Vin  Abr.  Remainder,  N.  pi.  1. 

^^i  of  action  will  not  support  a  contingent  re-  Com.  Dig.  Estates  B.  14 ;  but  such  UmiUtion 

Jf**«Hler,ante  67  a.  p.  171.  Post,  1  Co.  135  b.  6  before  27   Hen.  8.  had  been  good;  for  the 

w^*^.  Tkompmm  v.  Leaeh,  12  Mod.  174.  1  Ld.  feoffeej  remained  tenanU  of  the  freehold,    but 

g*y«a.  316.  Salk.  576.  Holt  623.  Fearn.  Cont.  since  the  statute,  it  is  void  ;  for  then,  franktene- 

^•430, 1.  Ante  p.  169.  n.  (i).    (Ed.)  roent  shall  be  in  suspense,  since  nothing  may 

^  V*  S)  See  1  Inst '312.  b.  lit  102,  3, 4.  and  remain  in  the  feoffees,  per  Oawdy,  J#  post  !• 

••(»).«>.    (Ed.)  Co.  135. 1  Atk.  590.    (Ed,) 


33t  CHUDLKIGU'S   CASE.  F&rt  L 

chief  after  by  parliament,  and  not  to  have  any  retrospect  to  cases 
before. 

'  And  he,  and  Walmesley,    also,  agreed  in  their  argument, 

that  the  uses  in  this  case  should  follow  the  rules  of  estates  at  the 

common  law  (q  S).    And  therefore,  in  this  case,  if  tenant  for 

life  dies  before  the  birth  of  the  son,  the  remainder  in  use  shall 

CoBtlngent  re-  be  void;  for  such  remainder  would  be  void  by  the  rule  of  the 

mited  as  well    common  law,  if  it  had  been  made  in  possession,  if  the  (f)  re* 

by  way  of  use  mainder  do  not  vest  during  the  particular  estate,  or  at  least  when 

!l!^-*^?L^^    the  particular  estate  determines  (r  3) ;   and  no  difference  be- 

ances  at  com-  *^  _  •     .     *        '    •  i  • 

mon  law,  most  tween  uses  and  estates  made  m  possession,  as  to  this  purpose, 
vest  diiiiog      And  so  they  concluded,  that  jud/zment  ouffht  to  be  iriven  for  the 

the  particular    «i„;„^;ir      ^  »  J      &  ©  B 

estate,  or  at       pla^ntlff. 

iu  determioa-       And  on  the  Other  side  it  was  argued  by  Baron  Ewens,  Jus- 
tion.  tice  Owen,  Justice  Beamond,  Justice  Fenner,  Justice  Gawdy, 

^7d™SdMt   Baron  Clark,  Justice  Clench,  the  Lord  Anderson,  and  Pop- 
per Ewens,  B.  ham.  Lord  Chief  Justice,  to  the  contrary.     And  it  was  agreed 
Owen,  J.  Bea-  by  them  all,  that  the  {g)  feofiment  made  by  the  said  feoffees,  who 
Bw"j.  Gi^"  had  an  estate  lor  life  by  Hmitation  of  the  use,  divested  all  the 
dy/j.*Clark,     estates,  and  the  future  uses  also  (s  3).     And  *  although  Richard 
B.  Cleoch,  J.    Chudleigh,  their  feoffee,  had  notice  dT  the  first  use  (f) ;  yet  it  is 
J.^ai^  Pop-  '  ^^*  material,  because  all  the  ancient  estates  were  divested  by 
ham,  Ch.  JT      the  said  feoffinent,  and  this  new  estate  cannot  be  subject  to  the 
[*  135  a.  ]  ancient  uses  which  rise  out  of  the  ancient  estate,  which  was  di- 
The  feoffmeot   vested  by  the  feofiinent(T  3).  And  Gawdy,  Justice(t),  conceived, 
^the  feoffees,  that  the  uses  limited  to  the  eldest  son,  8ic.  were  in  abeyance; 
tete^r^Uf^     and  he  said,  that  the  estates  of  the  land,  sufficient  to  serve  these 
divested  au'     future  uses,  were  in  abeyance  also ;  but  he  agreed  it  was  not  by 
Se^ont^"^1  *®  '^®'  ^^^^^  Statute  of  27  Hen.  8.  but  should  be  taken  by 
nses^iUsoT^^    equity  of  the  said  statute.     For  he  said,  the  letter  of  the  statute 
and,  though      IS,  *^  to  the  use  of  any  person  or  persons,"  and  here  wanteth 
the  feoffee  had  person;  also,  **  in  every  case  such  person  shall  be  adjudged  in 
Sew^ute        f^^^l  ^^®*°>  *^^-  5"  also,  "  that  the  estate,  &c.  shall  be  adjudged 
could  not  be      in  him,  or  them,  that  shall  have  such  use,''^ and  therefore  he 
MJ^ect  to  the    gftj^^  the  uses  in  abeyance,  by  the  equity  of  the  statute,  did  draw 

0  '  I'^nof  *  spfficient estate  to  serve  them  in  abeyance  also,  and  that  for  the 
Gawdy,  J.  Saving  and  maintenance  of  future  uses,  and  that  they  should  not 
that  the  con-  be  defeated  and  destroyed ;  and  he  agreed,  also,  that  all  the  pre- 
were  «iSnted  ^^"^  ^'^^^  ^  ^^^^  precedent  as  subsequent,  were  executed  inune- 
by  the  intent,  diately ;  and  he  agreed  with  the  other  justices,  that  the  statute 
jwt  not  by  the  of  27  Hen.  8.  did  not  extend  to  subvert  and  destroy  uses  in  other 
actfand  Uiat     manner,  than  by  the  executing  and  transferring  of  the  posaes- 

all  the  estate  was  removed  out  of  the  feoffees,  and  the  contingent  uses  were  in  abeyance  till  they 
arose.  (/)  Plowd.  S5  b.  i9  a.  b.  S5  a.  1  Co.  129  b.  130  a.  2  Co.  51  a.  3  Co.  Sl  a.  Raym.  64. 
413.  S  And.  37.    Mo.  104.  Perk.  IS.    Palm.  139.  Poph.82.  [lFeame,4«3.    1  Ld.  Raym.  311. 

1  Salfc.  226.    Vin.  Abr.  Remainder,  L.  pi.  16.1    (jg)  Cro.  Car.  102.   Cro.  £1. 630.    Mo.  339.  546. 

2  RolL  794.  2  Roll.  Rep.  216.  2  Fonbl.  Tr.  £q.  44  n.  67  n.  2  Bl.  Com.  334.  4T. R.  62.  Vin. 
Abr.  Uses,  S  3.  pi.  22.  Bac.  Abr.  Uses,  U.  2  1.  vii.  111.]  (f)  [2  Sid.  i29,  130.  3  Mod.  308. 
Sngd.  Oilb.  Uses,  364.  Sngd.  Pow.  22, 23.  Vin.  Abr.  Remainder,  O.  pi.  32.  Uses,  8  3.  pi.  22.] 
{%)  [Sngd.OUb.  Uses,  294.  392]. 

s/a^Vlf  lf-t*^l'«4.  '^.'°n%Mi-  ,  J«  «)  see  pa.t,  138  a.  «<I  the  note  ther.. 

Cm.  Diif.  »*S.  ^       ' 

(eI"/^  sU  ute  p.  3tl/17J,  t.  (c  1).  308.  n.  («).       ^,  ,)  ^^  ^  reference.  In  «.  <^  3)  rapnu 
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von  of  the  land  to  them.  And  Gawdy  cited  the  opinion  of 
Fitzh.  in  28  Hen.  8.  foL  12  a.,  that  it  was  an  inconvenience  and 
impossibility  in  the  law,  before  the  statute  of  27  Hen.  8.,  that 
two  men  should  have  several  powers  to  make  a  disposition  of  the 
same  land  scil.  the  feoffees  by  the  common  law,  and  cest'  que 
use  by  the  statute  of  1  Rich.  3.;  and  that  inconvenience  was  in- 
tended to  be  remedied  by  this  act  of  27  Hen.  8. ;  and  he  con- 
ceived that  the  whole  estate  should  be  out  of  the  feoffees;  for 
iior%^tofthe  feoffees  is  saved,  which  they  have  to  smother 
use;  as  it  is  said  7  Edw.  6.  in  Stephen  (a)  Davies's  case,  Dyer 
ib.  88  b. 

.    And  if  a  feoffin^it  in  fee  be  made  to  the  use  of  one  for  life,  A  feoffment  to 
and  after  to  the  use  of  the  right  heirs  of  J.  S.,  the  fee-simple  of  fy^^^f^ 
the  land  shall  be  in  abeyance  (u  3);  and  before  the  statute  if  a  mainderto  the 
man  had  made  a  feofiment  to  the  use  of  one  for  years,  and  after  rig>>t  heirs  of 
to  the  use  of  the  right  heirs  of  J.  S.,  this  limitation  had  been  ^e^sut^'* 
flood,  for  the  feoffees  remain  tenants  of  the  freehold ;  (f )  but  such  wit  good,  Ut 
BmitatioQ  aft^  the  statute  is  void,  for  then  the  freehold  would  ?i^^7^^ 
be  in  suspense,  for  nothing  can  remain  in  the  fec^fees ;  but  he  (i^qUqILii 
said,  that  these  remainders  m  foture  were  divested  and  destroyed  uses  are  de- 
by  tbe  (b)  feoffment  of  the  tenants  for  life ;  and  although  the  re-  *^^  ^  ^^ 
mainders  be  in  custody  of  the  law,  yet  they  ought  to  be  subject  ^^^^^t  for 
to  the  mite  of  the  law,  for  the  law  will  never  preserve  any  thing  life  • 
against  tbe  rule  of  law :  and  because  the  rule  of  law  is,  that  he  for  the  rule  of 
in  the(€)  remainder  must  take   the  land  when  the  particular  |&wis,tiiatbe 
estate  di^ermioes,  or  else  the  remainder  fshall  be  void  ( w  3) ;  and  on^  take  tiie 
in  this  case,  forasmuch  as,  (t)by  the  feoffment  of  the  tenants  Uod  when  the 
for-life.  their  estate  was  determined,  and  title  of  entry  ffiven  for  LV*!f"i?'^  **" 

•      i«i».  11         1  •!*•  -i*^  tite  deter- 

the  forfeiture,  and  then  those  m  the  future  remainder  were  not  mines,  or  else 

in  esse  to  take  it ;  for  this  reason,  these  remainders  infitturoy  by  the  remaioder 

this  matter,  txfottfacto^  were  utterly  destroyed  and  made  void ;  ^1^.^^^' 

and  there  is  no  differcaoce  when  the  estate  of  the  tenant  for  life  ^^^  ^j^^^  .^ 

determines  by  the  death  of  the  tenant  for  life,  and  when  it  de-  no  difference 

teimioeB  in  riffht  by  his  forfeiture ;  for,  (()  in  both  cases,  entry  is  "^^^  tiie  e»- 

given  to  himln  th^  next  remainder,  an  J  then,  if  he  cannot  tkke  ^J^tlV" 
Uk  land  when  the  particular  estate  determines,  the  (a)  remainder  determines  by 

is  vend (z  S).     And  if  Strachle^^  Chudleigh,  at  the  time  of  the  hisdeath,or 

forfeiture,  had  been  born,  he  might  have  entered  for  the  forfei-  ^  *^i35  K  i 

ture.  *•  *  •* 

If  there  be(i)  tenant  for  life,  the  remainder  to  the  right  heirs 
trf  J.  6. ;  if  in  that  case,  tenant  for  life  makes  a  feoffment  in  fee, 

(«)  Ant.  ISSa.  [Bac  Abr.  Remainder,  C].  (t)Noy.  45.  [Jenk.  S48.  pL  98.  1  Salk.  ft9.  1  Atk. 
S90.  Ante,  p.  SSI.  Shep.  Toach.  516.  Sugd.  Oilb.  Uses,  390.  1  Saod.  64.  1  Cm.  Dig.  408. 
U.341.  Com.  Dig.  Estates,  B  14.  Bac.  Abr.  |temainder,C.  ▼.  740,  Vin.  Abr.  Remainder,  C  5. 
pL  l\  (ft)  S  Roll.  Rep.  S16.  [Bac.  Abr.  Uses,  0.  tt  1.  vH.  11].]  (c)  Ant  ^  b.  Poph.  St. 
Fdm.  1S9.  Raym.  54.  41S.  Plow.  S5  b.  99  a.  b.  S5  a.  1  Co.  130  a.  129  b.  1  Co.  51  a.  3  Co. 
SI  a.  S  And.  37.  Mo.  104.  Perk.  it.  [S  Dongl.  755.  Bl.  Com.  171].  (t)  See  Skin.  351, 352. 
[Shep.  Touch.  506].  (§)  S  RoU.  796.  (a)  Pk>w.  25  b.  29  a.  b.  35  a.  1  Co.  66  b.  129  b.  ISO  a.  t  Co. 
51  a.  3  Co.  21  a.  Raym.  54.413.  2  And.  37.  Mo.  104.  PeiiL.  12.  Palm.  139.  Poph.  82.  Lit. 
R.  S68.  [2  Bi.  Com.  171.  Vin.  Abr.  Estate,  X.  pi.  8.  Remainder,  O.  pi.  32.  Cora.  Dig.  £•- 
tatea,  B  15.  Bac.  Abr.  Remainder,  D.  v.  761.  Uses,  F.  tu.  Ill],  (ft)  Ante,  130  b.  [Vin. 
Abr.  Fines, Z.  pL  6]. 

(u  3)  Bat  it  is  now  held,  that  the  fee^mple,  will,  Feam.  Cont  Rem.  513.  533.    As  to  the 

during  the  suspense  of  a  contingent  remainder,  doctrine  of  abeyance  in  general,  see  1  Inst.  ili. 

tcasains  in  tbe  grantor,  and  is  not  in  abeyance,  102.  104.  and  the  notes  ib.    (1^.) 

as  well  In  common  law  conTcyaocet,  as  in  con.  (w  3)  Ante  p.l67— 171,  umI  d.  (a  1).  lb.  321. 

▼eyances  by  way  of  ose,  and  dispositions  by  (x  Sj  See  ante  p.  Stl. 
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during  the  lite  of  X  S.,  the  remainder  is  destroyed ;  for  other- 
wise there  would  be  a  remainder  without  a  particular  estate, 
which  cannot  be,  no  more  in  the  case  of  an  use  than  in  the  case 
of  an  estate  made  in  possession  (y  S).     And  upon  that  he  cited 
the  case  3  Eliz.  (c)  Bray's  case.     And  of  the  same  opinion  was 
The  oDinion  of  P^P^**"*  Chief  Justice,  Baron  Clarke,  and  Owen,  as  to  the  said 
OucoiKne  in  7  point  of  forfeiture^  admitting  that  no  disturbance  or  alteration  of 
H. 4. tab. that  the  estate  had  been  made.    And  the  Chief  Justice  denied  the 
SSSra  Lre'   opinion  of  Gascoigne,  in  {d)  7  Hen.  4-  23.  h.  who  thought  that 
not  destroyed    such  remainder  should  not  be  defeated  by  the  feoffinent  of  te- 
by  alienation     jjant  for  life.     And  Baron  Clark  put  the  case  in  {e)  1 1  Rich.  C 
fi>r  life^fr."^     ^'^*  Detinue  46 :  a  gift  in  tail  was  made  to  A.  C.  the  remainder 
Died,  ner  Pop-  to  the  right  heirs  of  A.  S.;  the  donee  made  a  feoflfment  to  B,  in 
ham,Ch.  J.       £^^  ^^d  afterwards  A.  S.  died;  his  right  heir  shall  never  have 
TU  d'*h«*'^'  ^^^  remainder,  nor  any  charter  that  concerns  it;  for  the  estate 
given  to  A.^  in  of  the  land 'was,  by  the  feofiment  of  the  tenant  in  tail,  devested 
tail,  remainder  and  discontinued,  and  all  estates  vested  in  the  feofiee,  and  there 
heire^of  $*       ^^  ^^^  ^"^  particular  estate,  neither  in  esse  nor  in  ri^ht,  to  sup- 
and  the  tenant  port  the  remainder,  when  it  should  fall ;  for  hy  the  feoffinent  of 
intailcreatei    the  tenant  in  tail  his  right  was  utterly  gone,  as  Littleton  says; 

ance^e  con-  ^^^  ^^^^  *^  ^^^  ^^™^  ^^®  remainder  fell,  scil.  at  the  time  of  the 

ttn|^nt  re-  death  of  A.  S.,  there  was  not  any  particular  estate  to  support 

niainder  U  the  remainder,  neither  in  esse  nor  in  right  (z  3).    And  in  the 

bnt^erwise  *^"^®  ^^^»  ^^^  dictum  by  Charleton,  Chief  Justice,  4*  judicium  : 

if  he  had  been  hut  if  (/*)  tenant  in  tail  was  disseised,  and  died,  that  will  not 

diMeised  and  toll  the  remainder,  for  there  a  right  of  the  particular  estate  re- 

the  nffhtof  ^  mains  to  support  the  right  of  the  remainder  (a  4) ;  bat  when  the 

particular  es-  tenant  in  tail  makes  a  feoffinent,  no  right  remains  in  him.     And 

^!?  "^^""^  Owen,  Justice,  said,  if  tenant  for  life  had  made  a  feoffinent,  in 

port  a  coDtin-  our  case,  before  the  birth  of  the  son,  he  in  the  next  (g)  remainder 

gentremaind-  in  esse  should  enter  for  the  forfeiture.    And  Gawdy,  Justice^ 

^^'  said,  that  in  divers  cases  a  thing  in  abeyance  may  be  barred 

mc*b^te-  ^^^  destroyed;   as   if  tenant  in   tail  be  disseised,   and  re- 

nant  for  life,  leases  to  the  disseisor,   now  (A)  Littleton   *says,  the  estate^ 

the  next  in  re-  tail  is  in  abeyance  (b  4),   yet  it  may  be  barred   by  (a)   com- 

eMrnwyen-  ^^'^  recovery  in  which  the  tenant  in  tail  is  vouched  (c  4); 

ter.'  so  if  there  be  tenant  in  tail,  the  remainder  to  the  right  heirs  of 

[  *  136  a.  ]  J.  S.,  if  tenant  in  tail  suffers  a  common  recovery,  the  remainder 

If  tenant  in  tail  is  disseised,  and  releases  to  his  disseisor,  he  yet  may  suffer  a  common  recoveiy, 
which  will  bar  the  entail,  and  the  remainder  and  reversion.  So  a  contingent  remainder  may  be 
barred  by  a  recoveiy.  (c)  Ant.  ISO  a.  134  b.  1  And.  5.  S  Roll.  Rep.  101.  (d)  Ant.  66  h. 
(e)  Ant  67  a.  Lit  R.  290.  Pahn.  2S8.  [Shep.  Touch.  45.  1  Inst  ii.  135.  (f).  2  Ou.  Dig. 
322. 351.  1  Feame,  465, 6].  (/)  Ant  67  a.  134  b.  [l  Feame,431.  44K2  Cm.  Dig.  322.}  (g)  Uf. 
R.  262.  (Ji)  Lit.  Sect.  649.  Co.  Lit  345  a.  [5  Cro.  Dig.  460}.  (c)6  Co.  49  a.  JShep.  Tonch. 
45.  id.  37.  (f)  B.  id.  ed.  Atherley.  3  Wood,  495.  5  Cra.  Dig.  460.  Viir.  Abr.  Recoyery  Coai*> 
mon,  £.  pi.  17,    Bac.  Abr.  Remainder,  D.  ▼.  757]. 

(y3)  See  ante  p.  321.  MaeheU  ▼.  Cktrke^  2  Ld.  Raym.  778.    Ante  pw 

(X  3)  See  ante  p.  172.  n.  (c  ))•  and  the  refer-  80.  n.  (o  1).    (Ed.> 
eacesib.    (En.)  (c4)  That  a  common  recovery  by  a  donee 

iA  4)  See  ante  p.  ai3.  n.  (v  3).    (Eo.)  in  tail,  or  heir  in  tail,  will  bar  the  right  under 

B  4)    But  it  IS   the    received  opinion   at  the  remainder  or  reversion,  provided  the  entail 

this  day,  that  every  conveyance    by   a   te-  ever  gave  a  vested  interest  though  it  has  not 

nant  in  tail,  either  by    grant,    bargain,    and  any  continuance  as  a  seisin,  or  a  right,  see  ace. 

aale,    or  release,   gives  a  base  fee  commen-  l  Inst.  ii.  615.  (c).  ManxeVa  case,  2  Plowd. 

surate  with  the  estate-tail ;  therefore  the  in-  8  b.    Post,  3  Co.  6.    Lincoln  CoUtge*$  ctae^  3 

heritance  must  be  in  the  releasee,  and  not  in  Co.  38  b.  Sheffield  v.  RateUffty  Hob.  334.   Bai" 

abeyance;  see  l  Inst.  tii.  112  n.  (p).  Hob.  399.  ton  v.  Leader ^  Cro.  Eliz.  386.    1  Prest.  Abst. 

Post,  3  COk  84.    Sepmmfi  etue^  JO  Co.  9  b.  376.    (Ki>.) 
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is  barred  (d  4).     So  he  said,  upon  the  case  in  1?  Eliz.  Dyer  So  in  Brenf$ 
fbl.  34.  (b)j  if  the  husband  makes  a  feoffment  in  fee  before  the  f^\'^^|f  ^'^ 
taking  wife,  the  wife  shall  never  take,  for  the  possession  and  f^^*^^^ 
estate  of  the  land  is  altered,  changed,  and  transferred  to  the  fee  before  the 
possession  of  another,  before  the  title  of  the  wife  doth  accrue ;  "y'^Jj  ^® 
but  if  no  devesting  or  alteration  had  been,  then  the  use  shall  never  take, 
▼est  in  the  wife.     And  he  resembled  it  to  the  case  22  (c)  Ass. 
pla.  37*  26  Ass.  pla.  8.  &  29  (d)  Ass.  pla.  34 ;  if  a  warrantv  be  So  a  warranty 
made  to  the  possession  of  a  villain,  if  the  ancestor  dietb,  so  long  JlJ^^IJ^n^Jf  a 
ai  it  continues  in  his  possession  it  shall  bind ;  but  if  the  lord  of  viUaiD,watde. 
the  villain  enters  before  the  warranty  doth  {e)  attach  (e  4),  then  j«»J^  ^y  W« 
the  warranty  shall  not  bind ;  for  the  lord  of  the  villain  is  in  by  i^'re^tlhe^e- 
force  of  his  title  of  villenage,  and  the  estate  and  the  possession  scent  of  the 
of  the  land  doth  not  continue,  but  by  the  entry  of  the  lord  is  ^"■rranty. 
altered  and  changed.    And  it  was  held  by  Baron  Ewens,  Owen,  Persixjnsticea 
Beamond, Fenner,  Clark,  Clench,  the  Lord  Anderson,  and! Pop-  ^J^MthedT   •- 
ham.  Lord  Chief  Justice,  that  at  the  common  law,  bv  disseisin,  sin  or  feoff- 
or by  such  (y*)  feoffment,  as  in  the  case  at  bar,  as  well  all  future  ment  of  tenant 
uses,  or  uses  in  contingency,  are  devested  and  discontinued,  as  STJiwi.!!^^**^' 

.  -M     t      P  ni«ii  •!      ea  all  toe  use* 

uses  m  esse,  tiU  the  first  estate,  out  of  which  the  uses  rise^  be  as  well  futore 
recontinued.     And  the  stat  of  27  Hen.  8.  doth  not  transfer  any  ^^^^^^^  ^ 
possession  to  any  use  (f)  but  only  to  uses  in  esse,  and  not  to  any  of  wh^h^they 
use  in  future,  or  in  contingency,  till  they  come  in  esse ;  and  this  aroie,  was  re- 
spears  by  the  express  letter  of  the  act ;  for  as  there  ought  to  continued, 
oe  a  person  in  esse  seised  to  the  use,  so  there  ought  to  be  an 
use  m  esse  which  should  rise  out  of  the  estate,  and  there  ought 
to  be  a  person  in  esse  who  should  take  the  use,  before  any  pos- 
session can  be  transferred  and  executed  to  the  use ;  for  if  the 
person  who  should  take  the  use  be  not  in  esse,  or  if  the  person 
^  in  esse,  and  no  use  be  in  esse,  but  only  a  possibility  (as  the 
I^rd  Anderson  said)  of  an  use,  there  can  be  no  execution  of 
^e  possession  to  the  use.    And  as  at  the  common  law  there  can 
be  DO  use  in  esse,  if  there  be  no  seisin  out  of  which  such  use  shall 
^;  so  no  use  can  be  executed  by  the  stat.  of  27  Hen.  8.,  un- 
^  there  be  seisin  in  some  person  subject  to  such  use  at  the 
f^  of  the  execution  thereof;  for  the  express  letter  of  the  act 
^  '*  where  any  person  or  persons  stand,  or  be  seised,  or  here- 
''W,  &c.  shall  stand  or  be  seised,  &c  to  the  use  of  any  other 
PenoD  or  persons,"  so  that  there  ought  to  be  a  person  in  esse  on 
^  parts,  scil.  who  shall  be  seised  to  the  use,  and  who  shall  [  *  136  b.  j 
^  the  use;  so  that  it  is  necessary  not  only  to  have  •  an  use  ^y  **>«word 
^ted,  but  a  person  capable  of  the  use  when  the  statute  trans-  the^lu^te  of 
^  the  possession  to  it;  and  therefore  ($)  if  the  person  &il,  it  is  nseikitex- 
'^possible  to  have  the  possession  executed  by  thb  statute  to  one  ^^^*  ^^^  ^ 

^  peiioM  in  esse.  (6)  Ante,  101  a.  If 8  a.  134  b.  1  And.  316.  Poph.  73.  76,  S  Leon.  14. 
'^.198.  litKep.  S90.:i«l.  [S  Cm.  Dig.  36.  4  Vin.  Abr.  Uses,  S  3.  pi.  19].  (c)  Co.  Lit. 
V^  «•  Br.  Chose  in  Action,  8.  Br.  Oarranty,  45.  Br.  Villenage,  36.  3  Co.  6S  a.  63  a.  Br. 
.|.*««^,13t.    Hob.S7.    (d)  3  Co.  6«  a.  63  a.    (e)  Co.  Lit.  340  b.    (/)  Post,  174  b.    [Shep. 


;?^  5t4.  Sngd.  GUb.  Uses,  294.  30S.]  (t)rs  Fonb.  Tr.  £q.  29  n.  Com.  Dig.  Uses,  B  2.~  Bac. 
^■'•Uics,0.t,l.vii.lll.]    (t)  [Bac.  334,5.    T         ~  -    -    -^  -        - 


Shep.  Touch.  505.    t  Fonb.  T?.  £q.  16]. 


•^  ^)  Ace  Mildma^B  cosf,  post,  6  Co.  42  a.  advantage  of  it  by  way  of  rebutter,  Lmeoln 

r  *^JP-  *^^-  "•  (^  ^^-    (^**')  Collet's  case,  post,  3  Co.  62, 3.    1  Inst.  li.  310. 

fJ^^  For  if  the  warranty  had  descended  be-  (n  2).    As  to  villenage  in  general,  see  1  Lut. 

^^  we  lord  entered,  it  seems  he  might  take  40S*-434.  and  the  notes  there.    (Ed.) 
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wbo  is  not  m  rerum  naiura  /  for  the  statute  says,  *<  to  the  use 
of  any  person  or  persons :  in  every  such  case,  all  and  every  such 
persoui  and  persons,  that  have  any  such  use  in  fee-simple,  fee- 
tail,  for  term  of  life,  or  years,  or  otherwise,  or  any  use  in  rever* 
sion,  or  remainder,  8u:,"  [in  which  words  note  the  word  [such] 
is  iterated  three  times;  so  that  uses  in  ess^  that  is  to  say,  in 
possession,  reversion,  or  remainder,  for  there  is  no  word  of  mny 
possibility  or  contingency,  and  persons  in  esse,  are  only  within 
this  act;]  shall  from  henceforth  be  deemed  and  adjudged  in 
lawful  seisin,  estate  and  possession,"  and  that  cannot  be  any 
person  who  is  not  in  esse,  or  any  person  who  is  in  esse^  and  who 
hath  but  a  possibility  of  an  use,  who  perfaiqM  will  never  have  an 
use  in  esse;  and  by  these  words  it  fully  appears,  that  no  estate 
by  this  statute  can  be  transferred  to  the  possibility  of  an  use ; 
^*  and  that  the  estate,  that  was  in  such  person,  or  persons,  that 
were,  or  hereafter  shall  be  seised  to  the  use  of  any  such  person 
or  persons,  be  from  henceforth  clearly  deemed  md  adjudged  to 
be  in  him  or  them,  that  have  or  hereafter  shall  have  such  use  i'^ 
so  that  this  clause  doth  not  devest  any  estate  out  of  the  feofiees, 
but  when  it  can  be  executed  in  the  cest'  que  use^  (that  is  to  say) 
in  him  or  them'  that  have  or  hereafter  shall  have  such  use,  which 
Lc^ATr*^^  one  cannot  have  who  is  not  in  esse;  for  he  is  not  a  person  who 
p.3'id.D.(xi).]  CAQ  have  an  use^  and  by  consequence  caiuiot  have  any  possession 

by  this  act. 

And  it  was  further  held  bv  the  two  Chief  Justices,  Clendi, 
Clarke,  Fenner,  Beamond,  Owen,  and  Ewens,  that  those  who 
had  argued  on  the  other  side  had  taken  but  the  first  part  of  the 
sentence,  that  is  to  say,  ^*  that  the  estate  shall  be  out  of  the  fe- 
ofiees,"  but  they  had  forgot  the  latter  part  of  the  sentence^  scil. 
^^  that  the  estate  shall  be  in  such  perscm  who  hath  the  use,"  and 
rSogd.Gilb.  that  cannot  be  till  the  person  and  the  use  also  be  in  esse.  And 
Uses,  392].       y^j  ^jg  clause  it  also  appears,  that  no  estate  of  the  feoffees  shall 

be  transferred  in  abeyance  out  of  the  feoffees,  and  vested  in  no 

body,  or  be  transferred  to  a  possibility  of  an  use  which  hath  not 

any  being;  for  then  an' estate  in  esse  would  be  tranferred  to  the 

possibility  of  an  use  which  hath  not  any  being,  which  would  be 

against  reason,  and  against  the  letter  and  meaning  of  the  act; 

fisr  the  words  are,  and  shall  be  adjudged  in  him  or  them  that 

p     .    .  shall  have  such  use,  ergOf  the  estate  of  the  feoffees  shall  not  be  in 

tices,  fiitiire      abeyance  (f  4).    And  the  two  Chief  Justices,  Fenner,  Beamond, 

nsM  arise  oat    Owen  and  Ewens  said,  that  if  the  estate  should  be  utterly  oat 

tb^iMTM       ^^^^  feoffees,  and  all  vested  in  those  who  have  the  present  uses, 

&c.  fiM-  if  tkey   (as  some  have  held  before),  then  the  future  use  would  never  rise, 

^^^^  ^ip'    ^^^  ^^  ^'  ^^^  possible  that  it  should  be  raised  out  of  the  possession 

S«  eatete  of     ^^  ^'^'  V^^  (^)  ^^  ^^^  ^  ^^  cannot  be  raised  out  of  a  use  (o  4)* 

oMtoi  <|iie  vte,  it  would  be  the  limitation  of  a  use  upon  a  use,  which  the  law  wfll  not  permit 
(a)  1  Siderf.  S6.  Ant  1S7  b.  Co.  Lit.  271  b.  [l  Atk.  591.  1  Sand.  Its.  167.  Sngd.  GUb. 
UMi,  t95.  f  Cm.  Dig.  345.  1  Inst.  ii.  576.  (h).  Shep.  Touch.  510.  Bac.  Abr.  Uset,  G  f,  1. 
▼ii.  119.    t  Fonb.  16.    Vin.  Abr.  Remainder,  G.  pL  SS.    Bac.  Abr.  Bargain  and  Sale,  B.] 


(p  4)  See  ante  p.  313.  n.  (z  1).    (Ed.)  B.,  TyrrtVs  cfue^  I^yer,  155  a.  Sambitk  t.  M- 

(o  4)  Therefore  in  the  case  of  a  conreyance  ion,  Toth.  1  Atk.  591.    So  if  land  be  limited  t^ 

to  the  nse  of  A*  and  his  heirs,  to  the  use  of  B.  A,  and  his  heirs,  to  the  intent^  or  in  trust,  Ui^^ 

and  his  heirs,  this  use  cannot  be  executed  in  B*  and  hia  heirs  may  recei? e  a  reot  tbereooC 


I 
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♦as  is  36  Heri.  8.   Tit.  Feoffm.  al  uses  (a),  Br.   54.  5  Mar.  [  •l37  a.  ] 
(b)  Dyer,  155.    And  i{  A.  enfeoff  B.  in  fee,  to  the  use  of  C 
and  his  heirs,  with  proviso,  that  if  Z).  pay  C.  100/.,  that  C  and 
his  heirs  shall  stand  seised  to  the  use  of  D.  and  his  heirs ;  this  is 

f«)  Br.  N.  C.  284.  Poph.  81.  (b)  Dyer,  155.  pi.  90.  1  And.  37.  O.  Benl.  28.  N.  Benl.  28. 
[l  AtiL591.  2  Wood,  18.  Shep.  Touch.  510.  Sagd.  Oilb.  Uses,  395.  1  Sand.  123.  167.  2 
^onb.  Tr.  £q.  142  n.    Vin.  Abr.  Remainder,  G.  pi.  32]. 


ihtMaeof  C.  and  his  heirs,  the  legal  estate  in  the  Dig.  2d  edit.  452,  453.    1  RL  Rep.  153.    And 

rciiit  will  vest  in  B.  by  the  5th  clause  of  the  sta-  the  jurisdiction  of  the  Conrt  of  Chancery,  rela- 

tnte,  because  the  seisin,  out  of  whicti  the  rent  tive  to  trusts  since  the  statute,  embraces  not 

arises,  is  conveyed  to  ^4.,  and  upon  the  limita-  only  trusts  declared  upon  a  legal  estate  in  fee, 

ticm  of  such  rent  to  B.  the  statute  is  satined,  but  those  declared  upon  the  estates  of  tenants 

Ckafim  v.  ChapUn^  3  P.  Wms.  229.    It  appears  in  tail,  for  life,  and  years,  and  special  trusts. 

from  the  present  case,  that  contingent  uses,  A  trust  in  general  may  be  defined  to  be  a  right 

daring  the  suspense  of  the  contingency,  are  not  on  die  part  of  the  cestuique  trust  receive  the 

ejcecotcd    by  the    statute,   supra,    Bac.    Us.  profits,  and  to  dispose  of  the  lands  in  equity,  1 

45.  1  fiUmd.  194. ;  nor  does  the  statute  execute  Mod.  17.    But  in  the  case  of  special  trusts  for 

«s€S  limited  of  copyhold  estates,  Co.  Copyh.  the  accumulation  of  profits,  the  sale  of  estates, 

54.  Cro.  Car.  44^  2  Ves.  257.  Sugd.  Gilb.  Us.  or  the  conversion  of  one  trust  fund  into  another, 

73.a.;  terms  for  years,  or  other  chattel  interests,  the  cestuique  trust  cannot  interfere  until  such 

ante  p.3l2.n.(w  l).  Bac.  Uses,  42. ;  nor  trusts  special  trust  be  satisfied,  1  Sand.  214.    As  to 

to  pay  the  profits  {Symaon  v.  Twnery  2  T.  R.  the  distinction  between  trusts  executed,  and 

444.  15  Ves.  371.    ShapUmd  v.  Smith,  1  Bro.  executory  trusts,  see  ante  p.   264.  n.  (i  5). 

C  C  75.    Doe  d.  Leicester  v.  Biggs,  2  Taunt.  Trust  estates  may  either  be  created  expressly, 

109.),  convey  the  estate  {Roberts  v.  Dixwell,  l  as.  by  limiting  a  use  upoh  a  use,  by  limitations 

Atk.  607.  Bac.  Uses,  8.),  or  to  sell,  &c.  Bag^  to  trustees  to  pay  over  the  rents,  or  for  the  se- 

▼.  Spencer,  2  Atk.  578. ;  as  to  the  extent  parate  use  or  a  married  woman,  or  to  sell  or 


of  the  lesal  estate  vested  in  trustees  under  trusts  raise  mone^,  and  bjr  limiting  copvhold  estates, 

of  the  «K>ve  description,  sec  Doe  d.  White  v.  or  terms  for  years  in  trust ;  or  they  may  arise 

Simpsem,  5  East,  162.    Jones  v.  Say  and  Sele,  8  from  tlie  evident  intentionoftbe  parties,  in  which 

Vin.  262.  pi.  19.   3  Bro.  P.  C.  113.    1  Ves.  144.  latter  case  they  are  called  resulting  trusts,  or 

BagAaw  v.  Spencer,  2  Atk.  570 — 577.    1  Ves.  trusts  by  imfdieation.    Thus  on  a  contract  for  a 

142 — 144.  Gibson  v.  Rogers,  Ambl.  93.  Wright  purchase  of  an  estate,  a  trust  immediately  re- 

T.  Prarson,  ib.  360.     Harton  v.  Harton,  7  T.  R.  suits  to  the  purchaser,  1  Ch.  Cas.  39.    Acherley 

652.  WtOeer  v.  Shore,  19  Ves.  387.    It  has  been  v.  Vernor,  9  Mod.  78.    So  on  a  purchase  in  the 

doobUd  whether  the  statute  of  uses  can  be  held  name  of  a  stranger,  there  is  a  resulting  trust  in 

to  extend  to  the  statute  of  wills,  which  was  not  favour  of  the  person  who  paid  the  consideration, 

pttssed  till  Awe  years  afterwards,  see  1  Sand.  Lhyd  v.  SpilUt,  2  Atk.  150.     WUUs  v.  WOUs, 

903.    Do€d.  Leicester  v.  Bif^s,  2  Taunt.  109.  2  Atk.  71.    GaseoigneY,  Thuring,  1  Vem.  366. 

Drffdgesw,  WoUon,  l  Ves.  and  B.  137. ;  how-  Finch  v.  Finch,  14  Ves.  50. ;  and  it  is  the  same 

ever  the  cnrrent  of  autiiorities  seems  to  be  in  with  respect  to  a  joint  advance  upon  a  pufdMse 

fimwr  of  the  statute  operating  on  a  devise  to  in  the  name  of  one,  Wray  v.  Steele,  2  Ves.  and 

Ilea,  £lltt  Hartop^s  case,  1  Lev.  253.  Andrew*s  B.  38b.    In  all  cases  of  this  kind,  the  payment 

MSf,  Mo.  107.  Popham  v.  Bampfield,  1  Vern.79.  of  the  money  must  be  clearly  proved  (  Willis  v. 

Bvdkeit  V.  Durdant,  2  Ventr.  311.     Broughton  Willis,  sup.),  eitiier  from  expressions  or  recitals 

V.  LngUy,  2  Ld.  Kaym.  873.    Hopkins  v.  Hop.  in  the  purchase  deed,  2  Vem.  168*  Prec.  Ch. 

Uat,  1  Atk.  589.    Bagshaw  v.  Spencer,  1  Ves.  104.    Kirk  and  Webb,  ib.  84.     1  Sand.  258. ; 

143.    Perry    v.    Phillips,   1    Ves.   Jun.    255.  or  from  some  memorandum  or  note  of  the  no- 

Tkmpum  T.  Laarley,   2  Bos.    and  Pul.  311.  minal  purchaser  (07/ara  v.  O'AVoi,  2Eq.  Abr. 

Sagd.  Gilb.  Uses,  356.  and  n.  (2).  ib. ;  and  it  is  745.),  or  from  his  answer  to  a  bill  of  discovery, 

a  settled  rale,  that  a  devise  upon  trust  to  per-  Cathington  v.  Fletcher,   2  Atk.  155.  sed  vid. 

Ait  a  person  to  receive  the  rents  and  profits,  Edwards  and  More,  4  Ves.  23.  cited  1  Sand.  258. ; 

^11»  anless  restrained,  vest  the  legal  estate  in  or  from  papers  left  by  him,  and  discovered  aAer 

^  peiBon,  except  it  be  necessary  for  the  pnr-  his  death,  Ryall  v.  Ryall,  AmbL  413.    Lane  v. 

P^  of  the  trust  that  the  trustees  should  have  Dighton,  ib.  409. ;  and  it  seems  that  parol  evi- 

^  legal  estate,  Harton  v.  Harton,  7  T.  R.  652.  dence  b  admissible,  though  alter  the  death  of 

'^kM  ex  dem,  Phillips  v.  Smith,  12  East,  455. ;  the  supposed  nominal  purchaser,  see  Leach  v. 

''Miso  1  Eden,  36.    Goodright  d.  Retell  v.  Leach,  10  Mod.  511.    But  where  a  purchase, 

^f*^f  1  Manl.  and  8.  692.  either  of  a  fee  simple,  or  a  reversion  (Finch  v. 

^  to  tmtts.— ist.  As  to  the  nature  and  differ-  Finch,  14  Ves.  .VO.),  is  made  by  a  father  in  the 

^  kinds  of  trusts.^ — ^The  construction  adopted  name  of  a  child,  legitimate  or  iUegimate  (Loft, 

7  the  courts  of  law  upon  the  statute  of  uses,  in  490.  Feam.  Post,  327.    2  Fonbl.  JEk].  124, 125. 

j-^^VBiiaing  that  there  were  uses  not  fub^puted  if  in  the  name  of  a  grandchild,  the  fiither  being 

2^  statute,  defeated,  in  a  great  measure,  its  alive,  £6i*afid  v.  Dancer,  2  Ch.  Ca.  26,  it  might 

J^'f  M  by  this  means  uses  were  not  entirely  be  different,  see  Lloyd  v.  Read,  1  P.  Wms,  60.), 

yyhed,  hot.  still  continued  distinct  fh>m  the  this  distinauishes  it  from  the  case  of  a  stranger, 

^T^Jtttate,  and  were  supported  by  the  Court  in  which  there  is  not  that  natural  affection  that 

Chancery  noder  the  name  of  trusts,  l  Cru.  woiikl  repel  the  presumption  arising  from  the 

^OL.  I.  Z 
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utterly  void,  for  the  future  use  ought  to  be  raised  out  of  the 
The  feoffees  estate  of  the  feoffee,  and  not  out  of  the  estate  of  cest*  que  use. 
tutrhave  a*"  J^^^  ^^  ^^  ^^'^  ^7  them,  that  (t)  the  feoffees  since  the  statute 
possibility  to  had  a  possibility  to  serve  the  future  use  when  it  came  in  esse; 
serve tliefu-      ^jj  ^j^^  jjj  ^||g  mean  time  all  the  uses  in  esse  shall  be  vested; 

i/rhen  they  ^^^  when  the  future  use  comes  in  esse,  then  the  feoffees  (if  the 

come  in  esse,  possession  be  not  disturbed  by  disseisin,  or  other  means)  shall 

thifn^k^  ef^'  *^^  sufficient  estate  and  seisin  to  serve  the  future  u^  when  it 

feet  by  inter-  comes  in  esse  to  be  executed  by  force  of  the  statute ;  and  that 

position,  if  the  seisin  and  execution  by  force  of  the  statute  ought  to  concur  at 

Sr^twl^d;  one  and  the  satae  time. 

(t)  [1  Inst.  ii.  ISO.  (b).    1  Feame,  338.    Sagd.  Gilb.  Uses,  302.  388,  9.    2  FonbL  Tr.  £q.  145. 
3  Cm.  Dig.  339.    Com.  Dig.  Uses,  H.    Ante  p.  313.  n.  (z  1). 


advance  of  the  money ;  and  it  will,  unless  some   ford,  Sel.  Ch.  Ca.  61.   HoU  v.  HoU^  1  Ch.  Ca. 
precedent    declaration  can  be  proved  {Lord    191.    Pierson  v.  Shore,  1  Atk.  480.    Ahuy  v. 
Gray*s  case,  2  Freem.  6.),  be  considered  as  an    MiUer,  2  Atk.  597.    Edwards  v.  Lewis,  3  Atk. 
advancement  of  the  child,  and  not  as  a  trust  for    538.    Ex  parte  Bennett,  10  Ves.  395.     Breweti 
the  father,  thbngh  the  father  takes  the  profits    v.  Millett,  7  Bro.  P.  C.  367.    Tomlins's  edit, 
daring  the  minority  of  the  child,  Mumma  v.    Amuxley  v.  Dixon,  ib.  213.   Featkerstonkmngh  v. 
Mumma,  2  Vera.  19.    Lamplugh  v.  Lamptugh,  l    Fenwiek,  17  Ves.  298.  (though  the  lessor  would 
P.  Wms.  113.     Taylor  v.  Taylor,  1  Atk.  386.    not  have  renewed  for  the  benefit  of  the  cestui- 
StiUnum  v.  Ashdown,  2  Atk.  480.    Finch,  340.    que  trust,  Fitzgibbon  v.  Scanlau,  1  Dow,  161.) ; 
Reddington  v.  Reddington,  3  Ridgw.  P.  C.  106.    by  a  person  having  a  particular  estate,  Taster 
But  it  might  be  difierent  if  he  received  the  rents    v.  Marriott,  Ambl.  668.    Raw  v.  Chichester,  ib. 
and  profits  after  the  child  was  of  age  (lAoyd  v.    715.     Owen  v.  Williams,  ib.  734.    Pickering  v. 
Read,  1  P.  Wms.  608.),  especially  if  the  child     Vowles,  1  Bro.  Ch.  Ca.  197.     Coppin  v.  Fenrit- 
was  of  age  when  the  estate  was  purchased,  3    hovgh,  2  Bio.  C.  C.  291.    KiUick  v.  Flexney,  4 
Mad.  Ch.  99.;  and  the  presumption  in  favour    Bro.  C.  C.  161.    James  v.  Dean,  11  Ves.  383. 
of  an  advancement  is  liable  to  be  rebutted  by    15  Ves.  236.,  or  by  a  mortgagee,  Sel.  Ch.  Ca.  55. 
sobsequent  acts.  Lord  Gi-ay^s  case,  sup.   PoU    Manlone  v.  Ball,  2  Vera.  84; ;  but  ther^  can  be 
mnd  Pole,  1  Ves.  76.    A  pnrclmse  by  the  father    no  implied  trust  between  a  lessor  and  lessee, 
ia  the  names  of  his  son  and  a  trustee  {Lamplngh    because  every  lessee  is  a  purchaser  by  his  con- 
T.  Lamphigh,  1  P.  Wms.  lit.),  or,  as  it  seems,    tract  and  covenants,  which  excludes  aU  possl- 
in  the  name  of  himself  and  his  son  (though  this    bility  of  implying  a  trust  for  the  lessor,  Pil- 
bas  been  doubted,  2  Atk.  480.)  will  stUI  be  con-    kington  v.  Bayley,  7  Bro.  P.  C.  383. ;  b«t  there 
aidered  as  an  advancement,  Scrope  and  Scrope,    may  be  a  resulting  trust  between  an  assignor 
1  Ch.  Ca.  27.    Back  and  Andrews,  2  Vera.  120.    and  assignee  of  a  leasehold  estate,  Huichins  v. 
Dyerv.  Dyer,  1  P.  Wms.. 11 2.  1  Watk.  Copyh.    Lee,  1  Atk.  447.    In  the  case  of  a  conveyance 
816«.  Finch  v.  Finch,  14  Ves.  50.     But  in  these    upon  sucji  trusts  as  the  grantor  shall  appoint,  if 
instances,  the  -father  will  have  the  benefit  of    no  appointment  is  made,  a  trast  will  result  to 
survivorship  in  case  the  son  die  during  his  mi-    the  grantor,  Fitzgib.  S23.    So  where  a  trust  is 
nority,  though  the  son  is  not  entiUed  to  tlie  be-    declared  as  to  part  only  (Uoyd  v.  SpiUeti,  2 
nefit  of  survivorship  as  against  the  judgment    Atk.  150.),  or  where  the  whole  of  an  estate  is 
creditor  of  his  father,  Stilemanv,  Ashdown,  sup.    conveyed  for  particular  purposes,  or  on  parti- 
S.  C.  Ambl.  13.    It  seems  in  all  these  cases,  that    cular  trusts  only,  which,  by  accident  or  otber- 
if  the  son  is  provided  for  at  the  time  of  the  pur<    wise,  cannot  take  efiect,  Prec.  Ch.  162.  541. 
chase  m  his  name,  he  will  be  but  a  trastee,  and    It  is  a  rule  of  equity,  that  in  the  abseace  of  ex- 
ilands  in  the  same  predicament  as  a  stranger,    press  or  demonstrable  intention  to  the  contrary 
EUiott  and  EUiott,  2  Ch.  Ca.  232.  PoU  and  Pole,    (Kirknum  and  MiUes,  13  Ves.  338.),  that  money 
sup.  Lloyd  V.  Read,  1  P.  Wms.  607. ;  but  it  has    directed  to  be  laid  out  in  Und,  and  land  directed 
been  determined,  that  a  reversion  settied  on  the    to  be  sold  and  converted  into  money,  are  to  be 
son  expectant  on  the  mother's  death,  is  not  such    considered  as  that  species  of  property  into  which 
a  provision  as  will  prevent  the  son  taking.  Lam-    thev  are  directed  to  be  converted.  Doughty  v. 
plvgh  V.  Lamplugh,  sup.    So  it  seems,  if  a  hus^    Ball,  2  P.  Wms.  323.  Attorney  Genered  v.  JoJkii- 
band  purchases  lands  in  the  name  of  his  wife,  it    ston,  Ambl.  580.    Robinson  and  TayUr^  2  Bro. 
will  be  presumed,  in  the  first  instance,  to  be  an    C.  C.  589.     Williams  and  Coade,  10  Ves.  500. 
advancement  and  provision  for  the  wife,  Rider    Berry  and  Usher,  11  Ves.  87.    GtMt  and  Ongitr, 
and  Kidder,  XO  Ves.  367.    Back  v.  Andrews,  2    12  Ves.  415. ;  but  where  a  person,  dealing  opon 
Vera.  67. 128.   Ch.  C4u  53.  Sed  vid.  Smith  v.    his  own  property  only,  has  directed  a  eonver- 
Baker,  1  Atk.  385. ;  for  the  wife  cannot  be  a    sion  for  a  particular  special  purpose,  or  out  and 
trastee  for  her  husband,  Kingdon  v.  Bridges,  3    out,  but  the  produce  to  be  applied  for  a  parti- 
Vera.  67.    In  the  case  of  a  purchase  by  a  tnis-    cular  purpose,  when  the  purpose  fiuls,  the  in- 
tee  with  trust  money,  a  trust  results  to  the  owner    tention  fails,  and  a  court  of  equity  regards  him 
of  the  money,  Ryal  v.  Ryal,  Ambl.  413.    So  a    as  not  having  directed  the  conversion*  Ripief  v. 
trust  results  on  a  renewal  of  a  lease  by  a  trastee    WaUrworth,  7  Ves.  435.    Townlfy  v.  BtdweU,  6 
or  guardian  in  his  own  name,  Keseh  v.  Swisd*    Ves.  194.    In  cases  of  wills,  therefore,  as  ia 
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And  this  case  is  not  to  be  resembled  to  ca^es  at  the  common  for  an  act  of 
law  (f ),  for  an  act  of  parliament  may  make  division  of  estates ;  and  parliament 
forasmuch  as  this  division  is  made  by  act  of  parliament,  it  is  not  v"uion  of  6^' 
necessary  that  the  feoffees  should  have  their  ancient  estates,  tates. 
And  ^hey  said  that  this  construction  was  just,  and  consonant  to  And  if  tfaepos- 
reason  and  equity,  for  by  this  construction  the  interest  and  power  session  be  dis- 
that  every  one  hath,  will  be  preserved  by  the  act;  for,  if  the  havepowe/to 

re-enter  to  revive  tlie  future  nses  according  to  their  trust;  but  if  they  bar  themselves  of  their 
entry,  then  this  case,  being  not  remedied  by  the  statute,  remains  at  common  law.  (f)  [Vin.  Abr. 
Fhiction,  B.  pi.  2]. 


deeds,  it  is  important  to  consider,  whether  the    Bowijer,  3  Ves.  725.   Stanley  ▼.  Stanley,  16  Yes* 
testator  meant  to  give  to  the  produce  of  the  real    491 ;  thus,  on  a  devise  of  an  estate  to  a  person, 
estate  the  quality  of  personalty,  to  all  inteniSf  or    when  he  attains  twenty-one,  there  results  a  trust 
only  so  far  as  respected  the  particular  purposes  of    for  the  heir  until  that  period  ;  and  bv  the  pre^  « 
the  will ;  for  unless  the  testator  has  sufficiently    vious  death  of  the  devisee  the  remainder  will  be 
declared  his  intention,  not  only  that  the  realty    accelerated.   Chambers  v.  BndUford^  18  Yes. 
•baU  be  converted  into  personalty /or  thepur'    368.    In  the  case  of  a  devise  to  a  good  cha^ 
jmes  4if  iki  wUl^  but  further,  that  the  produce    ritable  use,  however,  the  heir  has  no  right  to 
of  die  real  estate  shaU  be  taken  as  personalty,    the  rents  and  profits  accrued  before  the  use  is 
wtketker  s«cA  pwrposes  take  effect  or  not,  so  much    carried  into  effect.  Attorney  General  ▼.  Botoyer, 
of  iht  real  estate,  or  the  produce  thereof,  as  is    supra.    Where  a  real  estate  is  devised  for  pay- 
not  effiectnally  disposed  of  by  the  will  at  the    ment  of  debts,  or  for  other  trusts  expressea,  all 
cfaae  of  the  testator's  death,  whether  from  the    beyond  what  is  required  to  satisfy  the  trusts, 
sUenee  (Coffins  v.  Wakenmn,  2  Yes.  687.),  or    will  belong  to  the  heir,  Wright  and  Wright,  16 
the  inefUaey  of  the  will  itself,  or  from  subse-    Yes.  191.    HiU  v.  Cock,  18  Yes.  174.    King  v. 
qoent  nipse,  will  result  to  the  heir,  see  Cruse    Denison,  1  Yes.  and  B.  ^t.    Southouse  v.  Bate, 
W.  Barley,  3  P.  Wms.  f^^  (1).  Randall  v.  Bookey,    2  Yes.  and  B.  396. ;  the  general  principle  being 
2  Yen.  4^5.    Stemehenfe  v.  Evelyn,  3  P.  Wms.    that  the  heir  takes  all  that,  which  is  not  for  a 
1^53.    Aekrmfd  and  Smttbson,  1  Bro.  C.  C.  503.    defined  and  specific  purpose  given  by  the  will, 
Ao6JiiaMi  and  Tayhr,  2  Bro.  C.  C.589.    S.  C.  1     Chitty  v.  Parker,  S  Yes.  Jun.  se71 ;  but  whelre 
Ves.  Jan.  44.    Kennel  v.  Abbot,  4  Yes.  10.    the  whole  legal  interest  is  given  for  a  particular 
StOM^fiM  ▼.  Habergham,  10  Yes.  278.  WiUiams    purpose,  with  an  intention  to  give  to  the  de- 
emd  Caaie,  10  Yes.  500.    Berry  and  Usher,  11    visee  of  the  legal  estate  the  beneficial  interest, 
Vet.  87.  Gibbsand  Ougier,  18  Yes.  415.  Hooper    as,  for  instance,  if  one  gives  to  A,  and  his  heirs 
^.  GaadHBh^  18  Yes.  156.   HiU  v.  Cock,  18  Yes.    all  his  real  estate,  charged  with  his  debts  ;  in  this 
174.  Chambers  v.  Brailsford,  18  Yes.  369.  Gibbs    case,  if  the  whole  is  not  exhausted  by  tliat  par- 
T.  Rmmseiy,  8  Yes.  and  B.  894.    If  the  intention    ticular  purpose,  the  surplus  goes  to  the  devisee^ 
U  to  conyert  it  into  personal  property,  for  all    it  being  intended  to  be  given  to  him.  King  v. 
the  pmposes  of  the  wiU,  though  some  of  .those    Denison,  1  Yes.  and  B.  278, 3.    In  the  case  of 
parpoaes  should  fail,  and  though,  inconsequence    fraud  in  obtaining  a  conveyance,  a  trust  will 
of  that  iaihure,  part  results  to  the  heir,  it  would    result  to  the  original  owner,  or  to  his  heirs, 
result  to  him  as  personal  estate,  and  be  so  consi-    Duke  of  Norfolk  v.  Browne,  Prec.  Ch.  80.   1 
dered  in  a  question  between  his  representatives,    Eq.  Abr.  381 .   1  Freem.  305-— 308.  8  Atk.  150. 
per  the  Master  of  the  Rolls,  Wright  v.  Wright,    1  Fearne,  479. ;  and  it  is  a  rule  in  eauity,  tliat 
16  Veii.  191.    Hewitt  and  Wright,  1  Bro.  C.  C.    all  persons  coming  into  possession  or  property 
86.    Kidney  v.  Coussmaker,  2  Ves.  Jnn.  268.    bound  by  a  trust,  with  notice  oflhe  trust,  shall 
Where  a  sum  of  money  is  devised  in  trust  to  be    be  considered  as  trustees,  Daniel  v.  Davison,  16 
laid  oat  in  Land,  and  the  uses  to  which  the  land    Yes.  249.    Adair  v.  Shaw,  l  Sch.  and  Lef.  26!^  ; 
•boold  go  are  not  declared,  the  benefit  of  that    though  they  take  by  fine,  Kennedy  v.  Daly,  l 
money  will  go  to  the  heir  as  a  resulting  trust,    Sch.  and  Lef.  379.    So  a  purchaser  having  no- 
Hayford  v.  Benlows,  Ambl.  582. ;  so  on  the  other    tice  of  the  trust  before  the  execution  of  the  convey- 
hand,  if  a  real  estate  be  devised  to  be  sold,  and    anc^,  is  bound,  though  he  had  no  notice  when  he' 
no  particular  directions  are  given  how  the  pur-    paid  his  money,  IVigg  v.  Wigg,  1  Atk.  384.    A 
ckase  money  should  be  applied,  in  whole  or  in    purchaser,  however,  is  not' bound  to  see  to  the 
part,  the  money  undisposed  of,  will,  it  seems,    application  of  the  purchase  money  where  the 

Soto  the  e;iieCutor,  to  be  applied  in  a  course  of  owner  of  the  estate,  by  deed  or  will,  charges  or 
btribntion,  or  to  a  residuary  legatee  of  the  orders  it  to  be  sold  for  payment  of  debts  gene- 
penooal  estate,  if  any  such  there  be,  id.  583.  rally,  and  then  makes  specific  dispositions,  Jen-  * 
00  where  a  testator  creates  an  executory  trust,  kins  v.  Hiles,  6  Yes.  654  n. ;  and  where  a  per- 
erderiae,  to  take  effect  within  the  limit  allowed  son  purchases  an  estate,  which  he  sees  himself 
hj  law,  and  makes  no.  disposition  of  the  inter-  has  a  defect  upon  the  face  of  the  deeds^  yet  a 
mediate  beneficial  interest,  the  trust  or  equit-  fine  will  be  a  bar,  and  notice  will  not  affect  him 
•Meestata  will  descend  to  the  heir,  until  the  so  as  to  make  ^im  a  trustee  for  the  person  who 
contingency  happens,  upon  which  the  equitable  has  the  ri^ht ;  for  the  defect  upon  the  face  of 
executory  devise  is  to  arise,  l  Sand.  263.  Feam.  the  deed  is  often  the  occasion  of  fines  being  le- 
Eau  Der.  537.  Hofkins  v.  Hopkins,  1  Atk.  584.  vied.  Story  v.  Lord  Windsor,  2  Atk.  631.  But 
8. 0,  Fort.  44.  ana  MSS.   Attorney  General  v.    a  fine  and  non-claim  to  or  by  a  person  having 
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possession  be  disturbed  by  disseisin,  or  otherwise,  the  feoffees 

will  have  power  to  enter  to  revive  the  future  uses,  accordinff  to 

2  Roll.  Abr.      ^^^  ^^"^  reposed  in  them ;  and  if  they  by  any  act  bar  themselves 

797.  pi.  15, 16.  of  their  entry,  then  this  case  (not  being  remedied  by  the  act) 


notice  of  the  tnist,  will  not  bar  the  cestuiqne  from  a  tnistee,  cither  to  perform  thetrnsts  of  a 

trnst ;  therefore  a  mortgpgee  cannot  by  fine  and  conveyance,  in  which  no  trnsts  are  mentioned 

non-claim  bar  the  equity  of  redemption,  Ken-  Goodwin  v.  CvtUr,  Finch.  356.))  or  to  make  an 

nedy  V.  Daly,  1  Sch.  and  Lef.  380.     Story  v.  assignment,   as  his  cestuique  trnst  shall  direct 

Windsor,  sup.;  though  it  is  not  clear  how  far  (Moorcroft  v,  Dotrding,  2  P.  Wms.  314.),  or  a 

a  purchaser   may  be  affected  by  a  construe-  recital  in  a  purchase  deed,  that  the  consider- 

tive  or  doubtful  trust,  see  1  Sand.  356.     War-  ation  money  belonged  to  a  third  person  (Kirk 

wick  V.  Wiirtrick,  3  Atk.  293.  Senkouse  v.  Earl,  v.  Webb,  Prec.  Ch.  84.  Deg  v.  Deg,  2  P.  Wms. 

Ambl.  285^   Cor  dwell  v.  MiackareU,  Ambl  515.  415.   RyaU  v.  Ryall,  sup.),  an  answer  in  cban- 

Hardy  ▼.  Reevetj  5  Ves.  426.  Parker  v.  Brooke,  eery,  confessing  a  trnst  {Hampton  v.  Spencer, 

9  Ves.  583.    If  the  purchaser  of  an  estate  pays  2  Vem.  288.  Cottington  v.  Fletcher,  2  Atk.  155.), 

the  purchase  money  before  the  estate  is  con-  or  a  letter  from  a  tnistee  disclosing  the  par- 

veyed  to  him,  the  money  will  be  considered  as  poses  of  a  devise  to  him  {Crooke  v.  Brookeingf 

a  uen  on  the  estate  in  the  hands  of  the  vendor  2  Vem.  106.),  or  any  writing  in  the  shape  of 

foe  the  vendee,  or,  in  case  of  his  death,  for  his  mntnal  covenants  or  articles  of  agreement  (Lo- 

personal  representatives,  15  Ves.  345.    1  Sch.  gwrd  v.  Hodges,  3  Bro.  C.  C.  531.),  relative  to 

and  Lef.  135.    So,  on  the  other  hand,  if  the  ven-  the  transfer  or  produce  of  land,  although  with- 

dor  conveys  his  estate  to  the  vendee,  without  out  seal  or  stamp  {Hodgson  v,'  JUoyd,  2  Bro.  C. 

receiving  all  or  part  of  the  consideration  money,  C.  534.),  may  be  sufficient,  in  equity,  to  create 

he  has,    as   against  the  vendee  and  his  heir  trusts  -,  so  any  words,  in  a  will  intimating,  or  in 

(Hyghfs  V.  Kearney f  1  Sch.  and  Lef.  i35.),and  the  nature  of  a  request,  wish,  desire,  recom- 

all  persons  chiiming  as  volunteers,  or  purchasers,  mendation,  &c.  will  create  a  trust,  if  the  object 

for  a  valuable  consideration,  with  notice,  a  lien  of  the  ^ift,  and  the  gift  itself,  can  be  correctly 

upon  the  estate  for  .the  wliole,  or  such  part  of  ascertained,  Eales  v.  England,  Prec.  Ch.  SOO. 

the  purchase  money  as  was  not  paid,  Chapman  Cloudsley  v.  Pelham,  X  Vern.  411.    Jones  y. 

y.  Tanner,  1  Vem.  267.     Walker  v.  Prestwick,  Nabbs,  1  Eq.  Abr.  404.  pi.  3.    Richardatmy. 

2  Ves.  622. ;  though  the  consideration  is  upon  Chapman,  1  Burn.  Eccl.  Law,  225.     Vetnon  v. 

the  face  of  the  instrament  expressed  to  be  paid,  Vernon,  Ambl.  3.    Clifton  v.  Lombe,  Ambl.  519. 

and  a  receipt  indorsed,  Coppin  v.  Coppin,  2  P.  Massey  v.  Sherman,  Ambl.  520.   NowUm  v.  ilfel- 

Wms.  294.   FaweU  v.  Heelis,  Ambl.  726.    S.  C.  ligan,  1  Bro.  C.  C.  489.     Pierson  v.  Gamett,  9 

1  Dick.  485.     Cater  v.  Bail  of  Pembroke,  1  Bro.  Bro.  C.  C.  38. 226.  Daxis  v.  iTiii^,  2  Bro.  C.  C. 

C.  C.  302.    Mackreth  y.  Symons,  15  Ves.  337—  200.    1  Sand.  252.     Taylor  v.  George,  2  Vea. 

349.;  nor  does  the  bankruptcy  of  the  vendee  and  B.  378.  Birch  v.  Wade,  3  Ves.  and  B.  198.; 

aifect  the  lien  of  the  vendor.  Chapman  v.  Tan-  but  it  is  otherwise  if  the  certainty  of  the  gift 

iirr,  sup.  sed  vid.  Ambl.  726.    But  this  rule  is  and  object  fail,  though  the  Intention  to  create 

confined  merely  to  tlie  vendor  and  vendee,  and  a  trast  should  clearly  appear  upon  the  face  of 

will  not  extend  to  a  third  person,  PoUcxftn  v.  the  will,  Harding  v.  Glyn,  1  Atk.  469.  Le  Maitre 

Moore,  3  Atk.  272.     And  a  lien   cannot   be  v.  Bannister,  2  Bro.  C.  C.  40.    Bland  v.  Bland, 

claimed,  if  it  appears  by  the  contract,  or  other  2  Bro.  C.  C.  43.    Harland  v.  Trigg,  l  Bro.  C. 

circumstances    (as  where  a  special  security  is  C.  142.     fKyiuttf  v.  Hawkins,  1  Bro.  C.  C.  180. 

?[ivcn  fur  the  purchase  money,  a  pledge  of  stock  Strange  v.  Bernard,  2  Bro  C.  C.  585.     Piersom 

or  instance,  Nairn  v.  Prowse,  6  Ves.  732.,  or  a  v.  Gamett,  supra.    Hill  v.  Bishop  of  London,  1 

mortgage  of  another  estate  of  the  vendee,  ib.  Atk.  620.    It  is  also  held,  that  the  statute  of 

760. ;  or  where  the  vendor  takes  a  bond  for  the  frauds  does  not  extend  to  the  declaration  or 

consideration  money,  FaweU  v.  Heelis,  Ambl.  creation  of  trusts  of  mere  personalty,  Kabv, 

724.  S.  C.  1  Dick.  485.),  that  a  lien  by  implica-  Nab,  10  Mod.  404.     Fordyce  v.  WiUis,  3  Bro. 

tion  was  not  intended  to  be  reserved,  3  Atk.  C.  C.  587.    That  if  an  estate  is  vested  in  tras* 

347.  Austen  v.  Halsey,  6  Ves.  483.    Resulting  tees  in  fee  simple,  in  trust  to  raise  a  sum  of 

trnsts  by  implication  of  law  need  no  declaration  money,  without  specifying  ikfi  particular  mode 

of  trust,  but  are  saved  by  the  20th  section  of  the  of  raising  it,  they  will  be  empowered  to  sell, 

statute  of  frauds,  which  provides,  '*  that  all  Bataes  v.  Diron,  1  Ves.  41.  Warehamv,  BnHon, 

conveyances,  where  tmstsand  confidences  shall  2  Vern.  153.     Naoman  v.  Johnson,  1  Vem,  45. 

arise  or  result  by  implication  of  law,  shall  be  as  8  Vin.  461.  pi.  7,  8.  n. ;  so  of  a  trust  to  raise 

if  that  act  had  never  been  made,'*  l  P.  Wms.  money  by  **  rents  and  profits,"  GUmm  v.  /Jo- 

112.  2  Ventr.  361.    And  although  this  statute  gers,  Ambl.  93.    8  Vin.  461.  pi.  7,  8,  9, 10,  11. 

enacts  that  all  declarations  and  creations  of  JAngen  v.  Fvlty,  2  Ch.  Ca.  205. ;  nuleas  there 

tmsts  of  lands  or  hereditaments  roust  be  in  are  some  words  to  restrain  the  meaning  to  oit- 

writing,  yet  a  note  or  memorandum  in  writing,  nual  profits,    Joy  v.   Gilbert,  t  P.  Wms.  15. 

from  a  trustee,  promising  to  execute  a  declara-  Etelyn  v.  Evelyn,  2  P.  Wms.  666.   ilfti2t  y. 

tion  of  trusts  (Bellamy  v.  Barrow,  Ca.  Temp.  Banks,  3  P.  Wms.  8.    Anon.  Vera.  104.    Greem 

Talbot,  97.),  or  confessing  that  he  purchased  v.  Belcher,  1  Atk.  506*    1  Sand.  253. 

lands  with  another  man's  money  (Lane  v.  Digh-  2d,  As  to  the  rales  by  which  trust  estates  are 

ion,  Ambl.  409.  Ambrose  v.  Ambrose,  1  P.  Wms.  goveraed. — ^A  trast  estate  is  equivalent  to  the 

322.    Byall  v.  RyaU,  1  Atk.  59.^,  or  a  bond  legal  owoenblpy  and  regtUatCMi  in  the  same 
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doth  remain  as  it  was  at  the  common  law.    (f)  And  the  Chief  And  per  Pop- 
Justice  and  Fenner  said,  that  if  a  man  makes  a  feoffment  in  fee  and  Fenner  J 
to  the  use  of  one  for  life,  and  after  to  the  use  of  the  feoflee  in  if  a  feoffment 
tail,  upon  contingency,  and  after  the  contingency  happens,  in  l>e  made  to  the 

life,  with  a  contingent  remainder  to  the  feoffee  in  tail,  the  feoffee  is  the  donor,    (f)  [Shep.  Touch. 
5S$.    t  Foab.  Tr.  £q.  145.    it  Cm.  Dig.  339.    Com.  Dig.  Uses,  H.] 

— W^"^^^^—                                                                                                                    ■                                                                ■                                                                    III  I         .           .                  ■ 

manner  as  the  legal  estate,  1  Ves.  357.  1  Eden  2  Eq.  Abr.  101.    So  trost  estates  of  Inheritance 
SiS ;  and  the  cestuiqne  trust  lias,  in  mo9t  re-  are  forfeitable  to  the  crown  on  attainder  of 
spectSy  the  same  power  over  the  trust  estate,  the  cestuiqne  trust  for  treason,  by  statute  33 
as  owners  of  legal  estates  are  possessed  of,  id.  Hen.  8.  c.  20.  s.  2.  see  post,  2  Co.  11a.  Hardr. 
ibid.  1  Eden  226 ;  and  by  statute  7  Wil.  3.  c.  495;  and  a  ccstuiquc  trust  of  a  term  for  years, 
S5.  8.  7.  he  may  vote  at  elections  fur  knights  of  forfeits  it  for  felony,  or  upon  an  outlawry  in  a 
the  shire.    Trust  estates  are  alienable,  and  any  personal  action,  Earl  of  SomerseVs  case^  Hob. 
legal  conveyance  by  the  cestuiqne  trust  has  the  214.  Jenk.  190.  Hardr.  490 ;  but  a  trust  of  in- 
same  operation  upon  the  trust,  as  it  would  have  heritance  does  not  escheat  upon  the  attainder  of 
bad,  at  law,  upon  the  legal  estate.   North  v.  cestuiqne  trust  for  felony,  or  for  want  of  hetra, 
Ckamperman^  2  Ch.  Ca.  63.  78.  Botteler  v.  AU  the  trust  being  thereby  absolutely  determined, 
fUghmm^  1   Bro.  C.  C.  72  ;  but  the  equitable  Burgtssv.  Wheate,  1  Ui.  Rep.  128.  S.  C.l  Edea 
rights  of  tenant  in  tail,  and  married  women,  179.  Sandy*8  case.  Hard.  408 ;  though  it  seems 
most  be  conveyed  by  T-ne  or  recovery,  l  Sand,  it  escheats  ou  the  death  of  the  trustee  without 
S73.    A  common  recovery  by  cestuio lie  trust  in  heirs,  iufra,  i  Cru.  Dig.  2d  edit.  524.    Trust 
tail,  in  possession,  bars  all  equitable  remain-  estates  are  liable  to  crown  and  other  debts,  sta- 
ders  depending  upon  such  estates  tail,  though  tute  29  Car.  2.  c.  3.  s-  10.  Hard.  495;  but  this 
there  was  no  legal  tenant  to  the  prspcipe,  North  statute   does   not   aotliorize  either  tlie  trust 
V.  Wagf  1  Vern.  13.  Bamaby  v.  Griffith,  3  Ves.  (Scott  v.  Scholey,  8  East.  467),  or  the  equity  of 
:;76,  £77.  Wykham  v.  Wykham,  18  Ves.  418-$  redemption  of  a  term  for  years,  to  be  taken  la 
bnt  socb  a  recovery  cannot  bar  a  legal  estate-  execution.  King  v.  Mcariuat,  3  Atk.  192.  Bur^ 
tail  vested  in  the  vouchee,  or  any  legal  remain-  den  v.  Kenjiedy,  3  Atk.  739.  Lyster  v.  DoUand^ 
der,  Skapland  v.  Smithy  1  Bro.  C.  C.  74.  Ro-  1  Ves.  Jun.  431 ;  and  it  appears  from  the  case 
bitUQU  V.  CumnUngy  1   Atk.  473.    Phillips  v.  of  Hunt  v.  Coles,  Com.  Kep.  226,  that  under 
Brydges^  3  Ves.  120.  1  Prest.  Conv.  22 ;  but  an  this  statute  a  judgment  is  not  a  lien  upon  the 
equitable  recovery  is  good,  although  the  equit-  trust  estates  *,  so,  that  a  purchaserfor  a  valuable 
able  tenant  to  the  praecipe  has  the  legal  estate,  consideration,  and  without  notice,  obtaining  a 
Sngd.  Vend.  297.  1  Prest.  Conv.  23 ;  and  it  is  convevanccof  the  legal  estate  from  the  trustee, 
no  ob|ecfion  that  the  equitable  remainder  is  in  and  of  the  equitable  interest  from  the  cestuiqne 
the  trustee  of  the  legal  estate,  id.  ibid.  Brydges  trust,  will  not  be  bound  by  a  judgment  previ- 
V.  Brydges,   sup.  Wykham  v.   Wykham,  sup.  ously  entered  up  against  the  cestuique  trust. 
Trust  estates  also  descend  like  legal  estates,  1  Sand.  220.    IVust  estates  are,  by  the  statute 
whether  customary  ^as  borough  Englbh  or  ga-  of  frauds,  made  legal  assets  to  satisfy  bond 
velkind),  or  otherwise,  Banks  v.  ihuton,  2  P.  debts,  see  King  v.  Ballet,  2  Vern.  248.  Robin- 
Wms.  71.$.  Faxccett  v.  Lowther,  2  Ves.  304.  2  son  v.  Toa^r,  3  Vin.  145,  pi.  28 ;  and  so  it  seems 
P.  Wms.  736. ;  and  there  may  be  a  possessto  fra-  is  an  equity  of  redemption,  Toll.  Exec.  4th 
tris  of  a  trust  (2  P.  Wms.  713. 736.),  as  of  a  use  edit.  115, 116  ;  or  a  trust  of  a  term  for  years 
at  the  common  law,  ante  88  a.  p.  21 8. ;  so  they  attendant  upon  the  inheritance,  the  term  be* 
may  be  devised  by  the  cestuique  trust,  GreenhiU  coming  consolidated  in  equity  with  the  freehold, 
T.  GrefB&s(<,2  Vern.  680 ;  may  be  entailed  within  Ratcli^  v.  Curares,  2  Ch.  Ca.  152.  1  Sand.  221. 
the  statute  de  danis,  and  a  fine  or  recovery  will  Trust  estates  merge  in  the  legal  estate,  when- 
be  necessary  to  bar  such  entail,  as  in  case  of  ever  both  estates  come  together  in  the  same 
Itnl    estates,  Kirkman  v.  Smith,  Ambl.  518.  person,  Dougl.    336 ;  and  an  equitable   title 
UP,  Wms.  133;  and  may  be  limited  for  life,  in  must  be  acted  upon  in  the  same  time  the  legal 
which  ease  a  fine  or  other  assurance  by  the  ces-  should,  otlierwise  it  will  be  barred  by  analogy 
tuiqne  trust  for  life,  will  not  operate  as  a  for-  to  the  statute  of  limitations*  Medlicot  v.  O'Do- 
feiture  of  his  estate  {LetheuUier  v.  Traeey,  3  nell,  1  Bro.  C.  C.  167.  Bovendon  v.  Lord  Ann 
Atk.  728.  WhttAone  v.  Bwry,  2  P.  Wms.  146),  nesley,  2  Sch.  and  Lef.  630.  Bonney  v.  Ridgwd, 
Iter  destroy  any  contingent  remainders  expect-  4  Bro.  C.  C.  138.  Andrew  v.  H'rigley,  4  Bro. 
^t  thereon,  1  Ves.  27.  Trusts  estates  abo  are  C.  C.  125.  Townsend  v.  Toumsend,  4  Bro.  C.  C. 
subject  to  curtesy.  Watts  v.  Bail,  1  P.  Wins.  138.  Bedford  s.  Wade,  17  Ves.  87.  9r.  15  Ves. 
X08.  CAopUa  v.  Chaplin,  3  P.  Wms.  234.    Cos-  496.    That  trust  estates  are  not  liable  to  the 
f^nu  ▼•  Scmfe,  l  Atk.  603 ;  except  where  the  incumbrances  of  a  trustee,  1  P.  Wms.  278.  2  P. 
hosband  is  excluded  by  an  express  trust  for  tbe  Wms.  318.  NoeU  v.  Jevon,  2  Freem.  43.  1  Cm, 
A^pante  use  of  his  wife,  Hearle  v.  Greenhank,  Dig.  523,  4. 

3  Atk,  695.  716.  1  Ves.  298  ;  but  a  trust  estate  3d,  As  to  trust  terms.— These  are  either  vest- 

i«  not  liable  to  dower  or  feebench,  CoU  v.  CoUf  ed  in  trustees  for  the  use  of  particular  persons, 

1  Ch.  Eep.  254.  Bottwnky  v.  Fairfax,  Prec.  or  for  particular  purposes,  in  which  case  they 

Ch.  536.  Goodwin  v.  IVinsmore,   2  Atk.  525.  are  called  terms  in  gross,  or  else  upon  trust  to 

XHx9n  y.  Saville,  1  Bro.  C.  C.  326 ;  though  it  attend  th£  inheritance.    In  terms  in  gross,  the 

la  a  good  equitable  jointure,    Earl  qf  Bucks  persons  entitled  to  the  beneficial  interest,  have 

V.  Drmry,  3  Bro.  P.  C.  492.  Jordan  v.  Savage,  a  right,  in  equity,  to  call  on  the  trustees,  or 
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(c)  Ant  47  b.  that  Case  the  feoffee  is  the  donor,  as  it  is  proved  by  2  Edw.  6. 
feS^indei-  B.  ^^'  Formedon  41.  (c)  7  Edw.  6.  ib.  46.  (d)  Plow.  Com.  59.  20 
T.  7«8, 9.  '   '  Eliz.  {e)  Dyer  362. ;  but  it  would  be  absurd,  that  the  feoflfee 

Sagd.  Oilb. 

Uses,  32].    (rf)ADt.  47  b.    (e)  Ant.  47  b.    S  Co.  72  b.    lJone8,179.    Dy.362.pl.  21. 


persons  who  have  the  legal  interest  in  the  term,  trustee  may  maintain  ejectment  against  his  own 
for  the  rents  and  profits  of  the  lands,  and  also  cestuique  trust,  Roe  v.  Ready  8  T.  K.  118. 
for  an  absolute  legal  assignment  of  the  term;  Weakley  d.  Read  v.  Rogers,  5  East.  138  n. ;  and 
and  althoagh  the  trust  of  the  term  for  years  in  see  Keane  v.  Deardon,  8  East.  243.  But  in 
gross  cannot  be  so  limited,  as  to  make  it  de-  ejectment  the  jury  will  be  directed  to  presnmc 
scendible  as  real  estate ;  yet  wlien  the  cestuique  the  surrender  of  a  satisfied  term,  though  not  of 
trust  of  the  term  is  also  the  beneficial  owner  of  one  unsatisfied.  Doe  v.  Staple,  sup.  Doe  v.  Sy- 
the  immediate  Inheritance  in  fee-simple,  the  ^oum,7T.  R.  2.  A  surrender  will  be  presumed, 
eoaitable  interest  in  the  term  will  become  con-  if  tlie  beneficial  occupation  of  the  estate  by  the 
solidated  with,  and  follow  the  limitations  of  the  poJ<isessor,  may  have  induced  a  supposition  that 
inherhance,  Bett  v.  Statr\fordy  Prcc.  Ch.  252.  a  conveyance  of  the  legal  estate  has  been  made 
S.  C.  2.  Freem.  288.  Thus  it  will  belong  to  to  the  party  beneficially  interested ;  or  when 
the  heir  or  devisee,  3  Ch.  Rep.  37. ;  will  be  real  the  trust  is  a  plain  one,  and  a  court  of  equity 
assets,  2  Ch.  Ca.  152.  sup.;  will,  as  against  the  would  compel  the  trustees  to  make  a  convey* 
heir(fFrayy.  Williams,  Prec.  Ch.  151.  1  P.  ance,  EngUndv,  SUtde,  4  T.  R.  682;  though 
Wms,  137),  or  assignees  of  a  bankrupt  (S^ft  it  is  otherwise,  if  the  title  of  the  party  for  whom 
▼.  Compton,  9  Vin.  227.  pi.  GO),  be  subject  to  the  presumption  is  required,  is  a  doubtful  equity 
dower  and  curtesy ;  it  will  not  be  forfeited  for  only,  in  which  case  a  surrender  will  not  be  pre- 
the  felonv  of  cestuique  tnist,  AUomey-Generalv.  sumed,  until  a  court  of  equity  has  first  declared 
Skmdys,  fiardr.  488.  3  Ch.  Rep.  33 ;  nor  pass  in  favour  of  the  equitable  title,  Keane  v.  Dear^ 
by  a  wiU  not  attested  by  three  witnesses,  frhit-  don,  8  East,  248 ;  and  the  surrender  of  a  term 
ehurck  V.  Whitchurch,  2  P.  Wms.  236.  1  Sand,  cannot  be  presumed  under  20  years,  without 
229.  A  term  becomes  attendant,  without  any  circumstances.  Doe  (/.  Brandon  v.  Calvert,  5 
express  declaration  for  that  purpose,  either  Taunt.  170 :  possession  of  the  deed,  and  non<» 
where  the  legal  interest  in  the  term  is  vested  payment  of  interest,  are  not  circumstances  in 
in  the  tmstee,  and  the  legal  freehold  in  the  aid  of  the  presumption,  ihid. ;  and  a  surrender 
owne;'  of  the  inheritance  ;  or  where  the  owner  will  not  be  presumed,  if  it  be  a  breach  of  tnist, 
is  beneficially  or  equitably  entitled  to  the  inhe-  Keane  v.  Deardon,  sup. ;  nor  unless  there  has 
ritance,  and  is  legally  possessed  of  the  term,  or  been  an  enjoyment  inconsistent  with  the  exist* 
where  the  legal  estate,  both  of  the  term  and  the  ence  of  the  term,  or  some  act  done  in  order  to 
inheritance,  is  vested  in  trustees,  Cooke  v.  disavow  the  tenure  under  the  termor,  and  to 
Cooke,  2  Atk.  67,  and  notes  to  the  last  edition,  bar  it  as  a  continuing  interest,  see  Sugd.  Let- 
Collect  Jur.  273.  The  beneficial  owner,  how-  tcr  on  Terms,  &c.  p.  6,  Doe  d,  Graham  v, 
ever,  may  destroy  the  equitable  union ;  and  Scott,  11  East.  478.  That  a  term  attendant 
where  it  appears  to  have  been  his  intention  to  will  protect  and  give  priority  to  a  puisne  mort* 
separate  the  term  for  years  from  the  inherit-  gagee,  ante  p.  7.  n.  (o).  and  cases  there  cited, 
ance,  it  will  then  be  deemed  a  term  in  gross,  4th,  With  respect  to  the  persons  who  may  be 
Hwter  V.  Rod,  l  P.  Wms.  362.  1  T.  R.  770 ;  trustees,  and  their  powers  and  duties. — Upoq 
and  a  term  for  years,  though  attendant  upon  the  the  introduction  of  trusts,  it  was  held,  tliat  none 
inheritance  in  equity,  is  at  law  always  consider-  but  those  who  were  capable  of  being  seised  tq 
ed  as  a  term  in   gross ;  and   therefore  a  pur-  an  use,  could  be  trustees  ;  but  it  is  now  aettled 


which  he  has  no  notice  (WiUoyghby  v.  Wil-  case  of  a  devise  to  the  separate  use  of  a  feme  co- 

Umghby,  1  T.  R.  763.  GoodiUle  y,  Jones,  7  T.  R.  vert,  without  the  intervention  of  trustees  (  SeiN 

47.)  except  crown  debts.  King  v.  Smith,  Sugd.  nett  v.  Davies,  %  P.  Wms.  316. 2  Ves,  665),  may 

Vend.  536 ;  and  if  snch  a  term  be  assigned  to  a  be  a  trustee;  and  that  when  once  a  trust  is  snffi* 

tmstee  for  him  (Mavndrell  v.  Maundrell,  7  Ves.  ciently  created,  it  will  fasten  itself  upon  and  at- 

567.  10  Ves.  24*6.  1  Sand.  234),  it  will  protect  tach  to  the  land  intended  to  be  made  subject  to 

the  purchaser  from  dower,  though  he  has  notice  it,  and  shall  never  fail  for  want  of  a  trostee, 

of  it,  fVyany.  Williams,  6  Ves.  130.  134;  but  Moggridge  v.  ThaekweU,  3  Bro.  C.   C.   517. 

not  an  heir  at  law,  Brown  v.  Gibbs,  2  P.  Wms.707.  Hewell  v.  Hewell,  2  Eden.  332  ;  therefore  in  the 

Wray  v.  WUlituns,  Prec.  Ch.  151. 1  P.  Wms.  137.  case  of  a  devise  of  an  estate  to  a  corporation  in 

Swannock  v.  Lifford,  1  Inst.  208  a.  (l)  ;  nor  the  trust  madf  void  by  the  statute  of  mortmain, 

assignees  of  a  bankrupt,  Squire  v.  Compton,  9  the  heir  at  law  was  decreed  a  trustee  to  the 

Vin.  Abr.  227.    An  unsatisfied  term  outstand-  uses  of  the  will,  SvtcUy  v.  Clockmaker^  Com* 

ing  in  trustees  will  l>er  an  ejectment  by  the  heir  pony,  1  Bro.  C.  C.  81.    The  power  of  the  trus- 

at  law,  though  be  claim  subject  to  the  charge,  tee  over  the  legal  estate  exists  only  for  the  be- 

Doe  V.  Staple,  2  T.  R.  684 ;  it  being  a  rule  that  nefit  of  the  cestuique  trust ;  and  therefore  no 

the  plaintiff  in  ejectment  nmst  recover  upon  a  act  of  his  shall  prejudice  the  trust,  except  where 

l«pil  title,  Goodtitle  v.  Jitnes,  7  T.  R.  43.  47.  he  is  in  the  actual  possession  of  the  estate 

Doe  V.  Wharton,  8T.  R.  2.  Doe  v.  Luxton,  6  T.  (which  seldom  occurs),  and  aliens  or  mortgages 

R.  289. ;  whicli^is  so  strict  a  principle,  that  a  to  a  purchaser  for  a  valuable  consideration  (f'yc 
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should  be  donor,  and  yet  should  have  nothing,  but  be  only  as 
an  instrument,  or  as  the  wind  out  of  an  organ-pipe.     And  Fen- 
ner  put  the  cases  in  7  Hen.  6.  3.  a.,  13  Rich.  2.  tit.  Dower  55^ 
29  Ass.  pL  64.     If  tenant  for  life  makes  a  lease  to  him  in  re-  If  a  tenant  for 
version   for  the  life  of  him  in  the  reversion  :    although   the  Jg^^o  th^ re- 
lessee   had   but  a  freehold,   and   departed  with   a  freehold,  versionerfor 
yet  the  lessee  hath   a  possibility,   which,    by    the  death   of  ^*'*  *'*?»  y.^** 

wluch  may,  by  the  death  of  the  reversioner,  become  am  estate. 


▼.  George fi  P.  Wms.  IZB.  Saunders  v.  Dehew,  2    and  receipts ;  thongh  they  are  usually  made  ac- 
Yem.  271.  tkmiels  v.  Daviaotu,  16  Yes.  £49),    coontable  only  for  what  each  receives,  1  P. 
withootnotice,  iSiNfg^«ciUf,cit.i[iFreem.  43.  pi.    Wms.  82.  n.     3  Bro.  C.  C.  80.     WestUy  y. 
47.  1  P.  Wms.  378,  9 ;  bat  a  judgment  against    Clarke,  1  Eden  357 ;  unless  in  the  case  of  fraud, 
Ae  tmstee,  or  a  commission  of  bankruptcy    or  gross  negligence,  Bridg.  38.  KebU  v.  Thomp^ 
aipiinst  him,  will  not,  in  equity,  affect  the  estate,    «(m,  3  Bro.  C.  C.  112.    Lord  Skipbrook  y.  Lard 
Fhuh  V.  The  Earl  of  WincheUtea,  1  P.  Wms.  278.    Hinchinbrook,  11  Yes.  252.  S.C.  16  Yes.  477.  Un- 
Betmettv.  Davis,  2  P.  Wms.  318.  3  P.  Wms.  187.    derwood  v.  Stevens,  1  Meriv.  71 2.    They  are  not 
Medlew  r.  Martin,  Finch.  63;  and  it  will  be  pro-    allowed  to  derive  any  benefit  from  the  trust ; 
tected  in  equity  from  the  dower  and  freebench    therefore  if  they  compound,  or  buy  a  debt  for 
of  hia  wife  [Hinton  v.  Hinton,  2  Yes.  634.  638.    less  than  is  due  on  it,  the  trust  estate  shall  de« 
Noel  T.  Jevon,  8  Freem.  43.  Bevant  v.  Pope,  2    rive  the  benefit  of  the  composition,  3  P.  Wms. 
Freem.  71 ;  and  from  the  curtesy  of  the  hus-    251  n.  Davey  v.  HaU,  1  Yern.  49.  Morreti  vl 
band  of  a  female  trustee,  Casbom  v.  Inglis,  7    Packe,  2  Atk.  54.  sed   vid.  Phayre  v.  Peree, 
Yin.  Abr.  157.    A  trustee  forfeits  his  estate  by    3  Dow,   128.  Mucklow  v.  Attorney-General,  4 
attainder  for  treason  or  felony  •,  but  in  the  latter    Dow,  12.  16.  Montgomery  v,  Wauchope,  4  Dow, 
case,  the  cestnique  trust  is  entitled  to  relief  in    109, 110;  but  if  a  trustee  releases  or  compounds 
eqoify  (Cart.  67),  and  by  statute  39  and  40    a  debt,  and  it  appears  to  have  been  done  for 
Geo.  3.  c.  88.  s.  12.  amended  by  statute  47  Geo.    the  benefit  of  the  trust  estate,  the  trustee  will 
3.  s.  9.  c  24.  tlie  King  is  enabled  by  warrant,    be  excused.  Blue  v.  MarshaU,  3  P.  Wms.  381. 
nnder  the  sign  manual,  to  direct  the  execution    Trustees  iCre  not  permitted  to  purchase  any  part 
of  any  trusts,  to  which  lands  escheated   are    of  the  trust  estate,  on  account  of  the  dangeroua 
liable ;  and  to  make  any  grants  of  such  lands    consequences  that  might  ensue  from  such  a 
to  any  trastee  or  tnistees,  or  otherwise,  for  the    practice,  Whelpdale  v.  Cookson,  1  Yes.  9. 5  Yes. 
execBtioii  of  such  trusts;  but  where  a  trustee    682.  WhUchate  v.  Lawrence,  3  Yes.  740.  Camp- 
dies  without  heirs,  by  which  the  lands  escheat,    bell  v.  Walker ^  5  Yes.  678.     Ex  parte  Reynolds, 
it  seems  doubtful  whether  the  lord  is  subject  to    lb.  707.  Ex  parte  Hughes,  6  Yes.  617.  Ex  parte 
thetmst,  see  l   Sand.  281.  1  Cm.  Dig.  524.    Laeey,  id.  625.  Lister  \,  Lister,  id.  6^,  Coles  v. 
Trostees  incapacitated  as  infants,  idiots,  and  lu-     Treeothick,  7  Yes.  234.  Ex  parte  James,  8  Yes. 
mrtics,  and  their  committees,  are  enabled,  by  di-    337.  Ex  parte  Bennett,  10  Yes.  393.  Sanderson  v. 
rection  of  the  Court  of  Chancery,  to  convey     Walker,  13  Yes.  602.  Caney,  Lord  Allen,  2  Dow. 
lands  vested  in  them  by  way  of  trust  or  mort-    300.  Downes  v.  Glazebrook,  3  Meriv.  20S;  and 
Igage,  see  stat.  7  Anne,  c.  19.   1  Inst.  i.  174.    such  sales,   though    by  public   auction,   and 
(33)y  and  stat.  4  Geo.  2.  c.  10.  1  Inst.  ii.  214.    whether  advantageous  or  not,  are,  in  every  in- 
(IS;.     Tmstees   cannot,  without  an  express    stance,  bad,  Exvor^e  ^fnn^U,  10  Yes.  385;  aid 
power  for  that  purpose,  alter  the  luiture  of  the    this  rule  extends  to  commissioners  (Expartt 
trust  property,  so  as  to  vary  the  right  of  sue-    Hughes,  6  Yes.  617.  12  Yes.  6.),  assiipees  (£r 
cession  thereto  {Earlom  v.  Sanders,  Ambl.  241.    parte  Lacey,  6  Yes.  627.  York  Buildings  Com* 
Ro^k  V.   Worth,  1  Yes.  461.  TuUU  v.    TulUt,    patw  v.  Mackenzie,  8  Bro.  P.  C.  ed.  Toml.  42), 
AmbL  570),  nnless  under  particular  circum-    and  solicitorsundera  commission  of  bankruptcy 
stances,  and  evidently  for  the  benefit  of  the    whether  bidding  for  themselves,  or  others  (see 
trust  estate,  Terry  v.  Terry,  Prec.  Ch.  273.  Ver-    Downes  v.  Glazebrook,  sup.  Nelthorpe  v.  Penny^ 
MJi  V.  Vernon,  cited  3  Bro.  C.  C.  513.  Inwood    man,  14  Yes.  517.  Twining  v  Morrice,  2  Bro. 
V.  Twine,  AmbL  417  ;  nor  can  they  change  the    C.  C.  326),    committees  purchasing  the  Inna^ 
security  where  money  has  been  invested  in  the    tic's  esUte  (1  Mad.  Ch.  91),  executors  buying 
foods,  in  their  names,  without  an  express  au-    their  testator's  effects  (Burden  v.  Burden,  18 
thority   for  that  purpose,   Harrison  v.  Harru    Yes.  176),  and  governors  of  a  charity  taking 
son^   t  Atk.  121.  Bostock  v.  Blakeney,  2  Bro.    leases  of  the  charity  lands,  Attorney-General  v. 
C  C.  658.  Pocock  v.  Reddington,  5  Yes.  794.    Lord  Clarendon,  17  Yes.  500 ;  and  it  is  applied 
jLaches  of  a  trustee  in  not  entering  to  avoid  a    as  between  principal  and  steward  (Ormmd  v. 
fine  levied  by  a  stranger  during  the  infancy  of    Hutchinson,  13  Yes.  47.  Beaumimt  v.  BouUbee, 
cestnique  trust,  will  not  prejudice  the  latter,    5  Yes.  485.  7  Yes.  509.  11  Yes.  358),  and  also 
Allen  V.  Saiyer,  2  Vem.  368.  WiUan  v.  fVillan,  2    to  an  agent,  Lowther  v.  Lowther,  13  Yes.  95. 
Dow,  281;  except  in  the  case  of  a  purchaser    Watt  v.  Grove,  2  Sch.  and  Lef.49i.  sed  vid. 
without  notice,  or  a  creditor,  3  P.  Wms.  310  n.     Garthside  v.  Uherwood,  1  Bro.  C*  C.  558 ;  but 
Gilb.  Cha.  62.  And  an  abuse  of  trust  can  confer    not  as  between  mortgagor  and  mortgagee,  2 
no  rights  on  the  party  abusing  it,  nor  on  those    Sch.  and  Lef.  673.    A  trustee,  however,  may 
who  claim  in  privity  with  him,  Taylor  v.  Sir  7.    buy  from  the  cestnique  trust,  provided  there  is  a 
Pltuner,  3  Maul,  and  S.  574.    Trustees  have    distinct  and  clear  contract,  ascertained  to  be 
equal  power,  and  mast  all  join  in  conveyances    sach,  afler  a  jealous  and  scrupulous  examina- 
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him  in  the  reversion,  may  come  in  estate  (h  4).    So,  althoagh 

the  estate  of  the  feoffees  be  transferred  to  the  uses  in  esse,  yet  a 

possibility  doth  remain  in  the  feoffees,  which  may  be  reduced  to 

Cit.  lit  Sect   <^  estate  sufficient  to  serve  the  future  uses.    And  he  said,  it  waa 

252.  not  strange  that  an  act  in  law  should  alter  the  original  Estate; 

but  then  the  new  estate  ought  to  be  as  near  the  anaent  estate  aa 

may  be,  so  that  all  interests  may  be  served  and  saved  according 

[*  137  b.]  to  the  intent  and  meaning  of  the  parties;  as  in  the  case  of  Lit- 

(a)  Br.  Condi-  tleton,  and  *  (a)  2  Hen.  4.  5.  b.    If  a  man  makes  a  feofiment  in 

CooilSon^s**  ^^^'  upon  (i)  condition  to  make  an  estate  to  husband  and  wife  in 

11  Co.  83  b.' 2  special  tail,  and  before  any  gift  made,  the  husband  dies  without 

Co.  81  a b.       issue;  now  by  this  act  in  law,  the  estate  shall  be  made  to  the 

252.  Cofut     ^^^^  ^^^  ^^^  ^^^^'  without  impeachment  of  waste,  &c.  (i  4),  and 
218  b.  219  a.  b.  SO  by  an  act  in  law  the  original  estate  was  altered. 


tioD  of  all  the  circamstances,  and  there  is  no  Ing  him  to  dispose  of  the  trust  money ;  for  if 
fraud,  no  concealment,  no  advantase  taken  by  forged,  it  is  in  consideration  of  law  and  equity, 
the  trustee,  of  information  acquired  by  him  in    a  nullity,  and  the  right  remains  as  before,  2 

that  character,  per  Lord  Eldon^  C.  Colea  v.  Eden  302.    Trustees  are  not  allowed  any  re- 

Drfcotkick,  9  Ves.  246,  7.  Moru  and  Royaly  12  compense  for  their  trouble  in  the  management 

Ves.  373.  Fox  v.  Mackreitk^  2  Dro.  C  C.  400.  of  the  trust,  Robinson  v.  Pett,  3  P.  Wms.  251. 

Suunderton  v.  Walker,  13  Ves.  601.    Trustees,  French  v.  Barony  2  Atk.  120  n.    In  the  matter 

if  guilty  of  a  breach  of  trust,  are  bound  in  of  Annesley,  Ambl.  78.  Chambers  ▼.  GoUwiny  5 

3|nity  to  reimburse  the  cestuique  trust.  Lord  Ves.  884.  9  Ves.  354 ;  though  if  they  employ  a 

on^ort  V.  Lord  Cadogan,  17  Ves.  485.  S.  C.  bailiff  to  manage  the  trust  estate,  they  will  be 

8  Meriv.  3.  Bateman  and  others  ▼.  Dads,  3  Mad.  entitled  to  charge  payments  made  to  him,  Bomi- 

Hep.  98. ;  and  the  court  will  charge  their  repre-  thorn  ▼.    Hoctanore,    1  Vem.  316.    Trustees 

sentatives  with  the  consequences  of  the  breach  howeyer,  are  allowed  their  full  costs  and  ex- 

of  trust,  whether  they  derive  bene6t  from  it  or  penses  incurred  in  the  execution  of  the  trust, 

not,S.  C.  Scarfield  v.  Howes,  3  Bro.  C.  C.  90.  provided  there  has  been  no  mismanagement  nor 

Mair  v.  Sham^  1  Sch.  and  Lef.  243 ;  and  there  oreach  of  tnist,  Hithersell  v.  Ha:leSyi  Ch.  Rep. 

is  no  analogy  in  cases  of  trust  to  the  statute  of  158.  Amand  v.  Bradlmmy  2  Ch.  Ca.  138.  Taylor 

limitations,  Attomey-Geiural  v.  Brewer^  Com-  and  Ux.  v.  GlanviUe,  3  Madd.  Rep.  176 ;  and  it 

jnnVf  1  Meriv.  495;  and  where  a  trustee  con-  is  a  rule,  that  the  cestuique  trust  ought  to  save 

ceals  a  breach  of  trust  of  a  co-trustee,  he  be-  the  trustee  harmless  as  to  all  damages  relating 

comes  liable  to  it,  Boardman  v.  Mossman^  1  Bro.  to  the  trust,  2  P.  Wms.  455.    Where  a  trustee 

C.  C.  68.  But  the  cestuique  trust  is  considered,  refuses  to  accept  a  trust,  he  must  release  all  his 

even  in  equity,  but  as  a  simple  contract  ere-  estate  and  interest  to  the  other  trustees,  TVarrI 

ditor,  in  respect  of  such  breach  of  trust ;  unless  v.  Danversy  Rep.Temp.  Finch.  380 ;  or  the  Court 

the  trustee  has  acknowledged  the  debt  under  of  Chancery,  on  application,  will  either  appoint 

hand  and  seal,  2  Atk.  119.  2  Fonb.  Tr.  £q.  109 ;  a  new  trustee,  or  take  upon  itself  the  execution 

and  land  purchased  by  the  trustee  will  not  be  of  the  trust,  Uvedaie  v.  Ettick,  2  Ch.  Ca.  20. 

liable  to  the  trust,  unless  there  are  circum-  Lake  v.  De  Lambert,  4  Ves.  592.  BMchanan  v. 

stances  affording  a  presumption,  that  it  was  Hamilton,  5  Ves.  722.  That  if  a  trustee  devises 

purchased  in  execution  of  the  trust,  Perry  v.  all  the  r^  estates  of  which  he  is  seised,  to  A, 

PhillipSy  4  Ves.  108;  though,   where  money  and  his  heirs  generally,  the  trust  estate  will 

can  be  traced  into  a  purchase  of  land,  the  land  pass  to  the  devisee,  subject  to  the  original  tmst, 

in  general  is  liable,  and  a  claim  of  that  nature  Braybrooke  v.  Inskipp,  8  Ves.  417.  SttarUno  and 

may  be  supported  by  parol  evidence,  Leach  v.  Smith,  2  P.  Wms.  200 ;  and  a  tmst  estate  may 

Leach,  10  Ves.  517.  Lane  v.  Dighton,  Ambl.  pass  even  under  general    words,    MarUw  v. 

409.  sed  \\d,  Kendar  y,  MHward,  2  Vern.  440.  Smith,  1   P.  Wms.  97.   1    Atk.   605   n.;    but 

8.  C.  Prec.  Ch.  172.  RyaU  v  RyaU,  1  Atk.  59.  wherever  the  real  estate  of  the  trustee  is  de- 

Phayre  v.  Peree,  3  Dow,  116.    But  no  action  vised  for  purposes,  or  under  limitations  incon- 

will  lie  at  law  against  trustees  for  an  abuse  of  sistent  with  the  supposition  that  the  trust  estate 

their  trust,  either  by  the  cestuique  trust,^or  his  was  meant  to  be  included,  the  trust  estate  will 

assignees,  Allen  v.  Imiett,  1  Holt  641.  Trustees  not  pass  by  the  devise,  Duke  qf  Leeds  v,  Afim- 

are  not  liable  for  accidental  losses,  not  occa-  day,  S  Ve9.  348.  Ex  parte  Sargeson,  4  Ves.  147. 

sioned  by  their  own  neglect  or  default,  Morley  Attorney-General  v.  Buller,  5  Ves.  339.  Ex  parte 

V.  Morley,  2  Ch.  Ca.  2.  Jones  v.  Lewis,  2  Ves.  Brettell,  6  Ves.  577.  Attorney-General  v.  Vigor, 

240.  KniglUv.  Plymouth,  3  Atk.  480.  Horsleu  8  Ves.  276.  Braybrookes,  Inskipp, %wp.  Exports 

T.  ChaUoner,  2  Ves.  85.  Ex  parte  Bekhier,  Ambl.  Morgan,  10  Ves.  433.  Reade  v.  Reade,  8  T.  R. 

219 ;  nor  for  mistake,   unless  there  has  been  118.    (Ed.) 
very  gross  ignorance  and  miscarriage,  MontgO" 

mery  v.  Wauchope,  4  Dow,  130.    But  a  trustee,  (h  4)  See  1  Inst.  42  a.  i.  6t3,    (Ed.) 

whether  a  private  person  or  bod^  corporate,  (i  4) Seel  Inst. 218  b.  219a.  b.ii.<>0--63.  and 


mu:»t  see  to  the  reality  of  the  authonty  empower-    the  uutes  ib.    (Eo>) 
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And  Baron  Clarke  sidd,  some  have  supposed  these  future  Peraarke,B. 
uses  were  preserved  in  the  bowels  of  the  land,  and  that  the  land  Y'^^^^Ji 
should  be  charged  with  them  in  whose  hands  soever  it  should  u4»*^were  m°^ 
come ;  and  some  have  supposed  they  were  preserved  in  nubibuSf  abeyance  or 
and  in  the  custody  of  the  law,  but  he  said,  in  our  case,  be  they  °^^,^®  ^°' 
below  in  the  land,  there  they  should  be  perpetually  buried,  and  ^e  bel^ase 
should  never  rise  again,  and  be  they  above  in  nubibus^  in  the  they  ivere  not 
clouds,  there  they  should  always  remain,  and  should  never  de-  JjjJ™"*<l'»c 
scend ;  for  he  said  that  the  sons  of  Christopher  Chudleigh  in  [1  in'yt.  S65 
our  case  were  not  bom  in  due  time,  and  as  this  case  is,  they  a.r2).  inh 
should  never  take  the  future  use.  And  he  put  many  good  cases,  ^^\^n^\\^' 
when  a  son  born  out  of  fit  and  due  time  should  not  take;  and  Cases  in  which 
upon  that  he  put  the  case  of  ravishment  in  (c)  5  Edw.  4.  6.  a.  »n  unborn  son 
when  the  son  is  bom  after  the  entry  of  the  daughter  (k  4),  »*»"not^ake- 
and  {d)  9  Hen.  ?•  25.  a.  &  {e)  30  Ass.  pi.  47*  when  the  remainder 
limited  to  the  risht  heirs  of  J.  S.  first  vests  in  the  daughter,  and 
after  the  son  is  born  (l  4);  and  many  good  cases  were  put  by 
him. to  the  same  purpose.     And  further  he  said,  as  in  the  case  KidweU^B 
of  (y*)  Kidwelly,  Plow.  Com.  the  lessor  by  the  original  agree-  **"*  ^^^^^' 
ment  of  the  parties  may  come  upon  the  land,  to  demand  his 
rent,  although  the  estate  of  the  land  be  transferred  to  another; 
10  by  the  original  agreement  of  all  parties  the  feofiee  may  re- 
enter and  revive  such  future  uses,  which  by  the  law  may  be  re-' 
vived ;  and  in  such  cases  he  said,  that  when  the  future  uses  shall  When  the  fu- 
come  in  esse,  the  feoffees  shall  have,  by  force  of  the  act,  a  quali-  j"*^  nses  come 
fied  estate  sufficient  to  serve  the  future  uses ;  and  resembled  it  feoti^es,  by  * 
to  the  case  in  21  Edw.  3.  41.  b.  King  Edw.  3.  gave  lands  to  force  of  the 
Ae(g")  Black  Prince  and  to  his  heirs,  Kings  of  England;  in  that  *®^*  ^^1% 
case  the  grantee  had  a  qualified  inheritance,  for,  inasmuch  as  tatesilffici^^ 
the  Black  Prince  died  in  the  life  of  his  father,  and  his  son  Rich-  to  serve  the 
ard  was  not  then  ICing,  the  land  did  revert  (m  4).     So  all  the  ^^* 
Justices  and  Barons  of  the  Exchequer,  except  Periam,  Walme- 
sley,  and  Gawdy,  did  conclude,  that  forasmuch  as  the  stat  of 
97  Hen*  8.  doth  not  extend  but  to  uses  in  esse,  and  to  persons 
in  esse^  and  not  to  any  uses  which  depend  only  in  possibility ;  s^^^*^  ^^  ^\ 
for  that  reason  the  contingent  uses,  in  the  case  at  bar,  remain,  b.  Fitz.  As- 
•o  long  as  they  depend  in  possibility,  only  at  the  common  law;  ftize,sr.  Plow. 
suid  (t)by  consequence  they  might  be  destroyed  or  discontinued  B^.^i^nc  js. 
before  they  came  in  esse,  by  all  such  means  as  uses  might  have  Br.  Entry    * 
been  discontinued  or  destroyed  by  the  cojnmon  law.  ?d\i^v    ^* 

And  all  the  Justices  and  Barons  of  the  Exchequer  did  agree  ^7^  Hob.^3. 
^<^ith  the  Chief  Baron  and  Walmesley  in  this  point,  scil.  that  8  Co.  76  a.  Mo. 
these  remainders  limited  {h)  in  use,  in  the  case  at  bar,  ♦  should  ^^'  Ant. 95  a 
follow  the  rule  and  reason  of  estates  executed  in  possession  by  r  %\oa  ^  -1 
^he  common  law;  and  therefore  they  all  unanimously  agreed,  h)  Dav.  soa. 
^bat  if  the  estate  for  life  in  the  case  at  bar  ha^  been  determined  Br.  Discent. 
^y  the  death  of  the  feoffees  before  the  birth  of  the  eldest  son,  2f *  ^V?ll\ 

^!j^«ti[.  Dcsc.  «06.]  (/)  Plow.  69  b.  [Dyer,  68.  pi  23.]  (g)  Co.  Lit.  27  a.  Cotton's  Records, 
?Jy};  8  Co.  16  b.  25  b.  Raym.  3d5.  Pahn.  89.  1  Roll.  Rep.  198.  Ant.  43  b.  Dy.  94.  pi.  30. 
^^J  [Siigd.  Gilb.Uses,  302.  388,  9.]    {h)  Co.  Lit  23  a.  6  Co.  34  a.  Ant.  102  b.  2  Co.  53  b.  54  a. 

(t  4)  See  ante  p.  232.  and  n.  (a  1)  ib.    (Ed.)       (m  4)  As  to  estates  in  fee  aualiiied  in  gene- 
^  .  ral,  see  1  last.  i.  507,  and  n.  (36),  (37).  (z).  ib. 

^^  4)  See  ante  p.  232.  and  n.  (▲  i)  ib.    (Eo.)    (£u.) 


346  chudleigh's  case.  Part  I. 

A  contingeDt  that  the  said  remainders  in  JiUuro  were  void,  and  should  never 
iK^iet^Hl*  ^^^  effect  although  the  sons  were  born  after  (n  4) ;  for  (a)  a  re- 
mited  by  way  mainder  in  use  ought  to  vest  during  the  particular  estate,  or  at 
of  use,  or  least  eo  instante  when  the  particular  estate  ends,  as  well  as  an 

com^ryaD^\t  ^^^^  i°  possession  (o  4).  And  it  was  held  by  all  the  Justices, 
common  law,  that  if  the  contingent  use  in  the  case  at  bar  had  come  in  esse 
mnst  vestator  without  anjL  alteration  of  the  estate  of  the  land,  that  it  should  be 
termination  of  executed  by  the  Stat,  of  27  Hen.  8.,  but  the  alteration  of  the 
a  particular      estate  before  it  came  in  esse  had  destroyed  it  (f ),  as  it  hath  been 

**d  Uifi  ®^^ '  ^^^  (-f )  ^^  *°y  '^"^^'^  alteration  of  estate  be  before  the  essence 

fore  contin-  of.  the  future  use,  then  the  use  should  not  be  transferred  into 

gent  ases  possession  before  the  impediment  removed,  and  the  estate  re- 

may  be  de-  continued 

au-oyed  by  al-  conunuea.        ,,,,,.,..  ..  ,  , 

teration  of  It  was  also  held  by  the  eight  justices  and  barons  who  argued 

tlie  estate  be-  against  the  contingent  use,  that  the  stat*  of  27  Hen.  8.  should 

In'essef^^^'"*  ^°^  (against  the  express  letter  of  it)  be  construed  by  equity  for 

Per  ei«'ht  ^^  maintenance  and  preservation  of  these  contingent  uses ;  for- 

justic^  and  Hsmuch  as  by  such  construction,  the  mischiefs  which  were  in- 

barons,  the  tended  to  be  prevented  by  the  makers  of  the  act  would  be  con- 

not*be^con*.  tinned,  or  greater  introduced^  as  after,  by  the  argument  of  Pop- 

atmed  by  ham,   Chief  Justice,  as  to  this  point,  appears.     And  Popham, 

equity  for  the  Chief  Justic&  in  bis  armiment,  said,  that  by  force  of  the  act  of 

mamtenanceof  ^^  tt        r^  .    y  '  ^•."i 

contingent        ^^  Hen.  8.  some  uses  are  executed  immediately,  some  uses  are 

.uses.  executed  by  matter  ex  postfacto^  and  some  uses  are  extirpated 

and  extinguished  by  the  act ;  uses  in  esse  draw  the  possession 
immediately  by  force  of  the  act;  uses  injuturoj  limited  agree- 
able to  the  rule  of  the  common  law,  are  also,  if  they  come  in 
esse  in  due  time,  within  the  purview  of  this  statute,  but  uses  in« 

JSngd.  Gnb.  vented  and  limited  in  a  new  manner,  not  agreeable  to  the  anci- 
'*'  entcommonlawsof  the  land,  such  uses  are  utterly  extirpated  and 
extinguished  by  this  act  (p4)  :  for  it  appears  (§)  by  the  express 
letter  of  the  act,  that  it  was  the  intent  of  the  parliament  to  extir- 
pate and  extinguish  them,  and  to  restore  the  ancient  common 

A  rimitotjpn  to  1^^  Qf  jhg  1^  J    3JJ  J  therefore,  he  said  (H),  if  a  feoftment  be  made 

Sne  use  Ot  A»  «  f      m      t*         t*  n  t      n  \ii'' 

for  life,  and  to  tqe  use  of  A.  for  life,  and  after  to  the  use  of  every  person 
after  to  the  who  should  be  his  heir,  one  after  another,  for  the  term  of  the 
person^haZ  ^*^®  ^^  every  such  heir  only ;  in  this  case,  if  this  limitation  should 
shall  be  his  be  good,  the  inheritance  would  be  in  no  body  (q  4} ;  but  this 
•heir,  for  life  limitation  is  merely  void,  for  the  limitation  of  an  use  to  have  a 
to  the  heir!  **  perpetual  freehold  is  not  agreeable  with  the  rule  of  law  in  estates 

ia)  Plow.  25  b.  29  a.  b.  35  a.  S  Co.  51  a.  S  Co.  SI  a.  Raym.  54,  41  a  2  And.  37.  1  C^i.  129 
b.  130  a.  134  b.  Mo.  104.  Perk.  12.  Palm.  139.  Poph.  82.  [2  Bl.  Com.  168. 334.  1  Feame 
475.  1  Prest.£st.  2d  edit.  217,  218.  Bac.  Abr.  Remainder  D«  v.  757.]  Shep.  Touch.  506. 
|Sngd.  Gilb.  Uses,  392,  3].  (f)  [Vin.  Abr.  Remainder,  Q.pl.  3.  Uses,  U.  a.  pi.  1.  Jenk.  276. 
pi. 98.]  (t)  [2  Fonbl.  Tr.  Eq.  29  n.  44 n.  95.  Vin.  Abr.  Remainder  Q.  pi.  3.]  ($)  [Shep.  Touch. 
.506.  Sugd.  Gilb.  Uses,  390.  Cm.  Dig.  343.  Ante  p.  306.  n.  (l  1).]  (tt)  [Shep.  Touch.  506. 
Sugd.  Gilb.  Uses,  146, 7.    Bac.  Abr.  Remainder  D.  v.  759.  Uses,  D.  vii.  gfe.J 

(n  4)  See  itnte  p.  303.  and  n.  (m  1)  ib.  (Ed.)  (p  4)  See  ante  p.  306.  and  n.  (m  i).  ib.  1  Mod. 

(o  4)  With  respect  to  the  doctrine,  that  the  238.    (£i>.). 

destruction  of  the  particular  estate,  before  the  (Q  4)  So  if  a  use  be  limited  to  A,  and  his 

contingency  happens,  destroys  the  contingent  heirs,  provided  that  if  he  give  a  mortal,  blow  to 

remainders,  see  ante  p.  171.  n.  (a  1) ;  and  as  any  person,  that  the  use  shall  cease  to  iiini  and 

.to  the  practice  of  inserting  trustees  to  preserve  shall  be  to  another ;  this  is  fraudulent  to  pre- 

«ontiugent  remainders,  which  took  its  rise  from  vent  an  escheat  and  void,  per  Walmesley,  J. 

the  decision  in  the  present  case,  ante  p,  173.  n.  Mo.  633.  and  see  Corbet* s  ctfse,  ante  t  Co.  87  a. 

<M  1).    (Ed.)  Frederick  v.  Frederuk,  ixo.  Elit.  334.    (Ed.) 


138  a.  b. — 139  a.         chudlsigh's  case.  847 

in  possession.     So  if  a  man  makes  a  feoffment  to  the  use  of  one  So  if  anie  Is 

in  tail,  with  divers  remainders  over,  with  a  proviso  that  if  any  Jdlh^Dro^Si 

shall  attempt  to  purchase  any  precipe  against  any  tenant  of  the  that  he  should 

freehold,  &c.  *  that  his  estate  shall  cease,  and  that  then  the  fe-  ^^  ^^^^  ^  ^^ 

ofiees  shall  stand  seised  to  the  use  of  another,  &c. ;  such  pro*  whl^is'rel 

viso,  or  limitation,  is  against  the  rule  of  the  law,  if  it  had  been  pagoant; 

conveyed  in  possession,  for  he  cannot  limit  new  remainders  upon  w*"*'P**^' 
such  conditions;  and  at  this  day,  an  estate-tail  in  land  cannot     ^^'    ^'^ 

cease  till  entry,  and  no  entry,  or  re-entry,  is  given  to  any  but  [  ♦  138  b.  1 
only  to  the  feoffor  or  his  heirs,  and  not  to  any  in  remainder  (r  4). 

And  be  agreed  the  case  which  was  put  before  with  the  proviso,  ^^  for  cesser  of 

that  the  estate  in  tail  by  limitation  of  an  use  shall  cease,  as  if  frfh^I?!!'J!*;« 

•1  1111         "I  1         •        n      1  •  1     "  ^®  tenant  in 

tenant  in  tail  was  naturallv  dead,  and  not  otherwise,  for  he  said,  taU  were  dead. 

that  such  limitation  would  be  void,  if  it  was  limited  in  posses-  rsogd.  Gilb. 
8ion(8  4):  and  he  said,  there  was  no  difference  at  this  d^  be-  Uses,  390.]. 
tween  estates  conveyed  in  use,  and  estates  conveyed  in  posses- 
sion (t4),  for  the  estate  and  limitation  of  an  use  ought  to  be  known 
to  the  common  law,  and  governed  and  directed  by  the  rules 
thereof.     But  he  said,  the  limitation  of  the  uses  in  this  case,  as 
well  future  as  in  esse,  were  good  and  lawful,  for  such  estates 
executed  in  possession  were  good ;  but  the  future  uses  were  de- 
stroyed by  subsequent  matter,  as  bath  been  said :  and  he  said,  if 
6uch  a  construction  upon  the  stat.  of  27  Hen.  8.,  by  equity,  or 
otherwise,  should  be  made  for  the  maintenance  and  preservation 
«>f  future  uses,  as  hath  been  made  by  those  who  have  argued  on 
the  other  side,  greater  inconveniencies  would  be  introduced  than 
ivere  before  the  making  of  the  stat.  27  Hen.  8. ;  for,  he  said,  the  Argmn^t 
said  construction  did  tend  to  the  subversion  of  noble  and  great  ^^^  ^«  >»* 
^milies,  and  to  the  disinherison  of  their  heirs,  so  that  no  land  attendiBg^n. 
subject  to  such  perpetuities  could  continue  four  descents;  for  if  tingentnses, 
ie,  who  is  so  restrained  and  bound  with  the  provisoes  of  perpe-  P^"^  Popham, . 
tuities,  should  sell  any  part  of  the  land  for  payment  of  any  debts  .   '  *} 
or  legacies,  or,  if  he  be  taken  prisoner  in  the  war,  for  his  ran-  lftac."Abr.    ^ 
«om,  or  for  the  preferment  of  his  younger  sons,  or  for  advance-  Uses,  Q  i.  vU, 
inent  of  his  daughters  in  marriage,  or  for  any  cause,  or  upon  any  ^^^'1 
necessity  whatsoever,  he  would  forfeit  his  estate:  also,  when  the 
oldest  son  knows  he  shall  have  the  lands  and  possessions  of  his 
&ther,  whether  he  will  or  no,  it  makes  the  son  become  dissolute 
«nd  disobedient,  so  that  he  will  not  depend  upon  the  govern- 
3nent  of  his  father,  but  refuse  to  be  ruled  and  directed  by  him. 
It  would  likewise  occasion  variance  and  discord  in  the  same 
l)lood,  and  in  effect  tear  the  bowels  of  nature,  for  it  would  stir 
^p  the  son,  (upon  every  supposition  of  breach  of  the  provisoes), 
to  put  his  father  out  of  the  land ;  from  whence  great  suits  and 
troubles  would  arise,  to  the  wasting  and  subversion  of  the  fami- 
lies: and  so  of  the  brother  and  brother,  and  of  the  cousin  and 
cousin :  and  he  who  hath  such  perpetuity  ought  always  to  have  & 
counsellor  at  law  at  his  elbow,  ibr  he  cannot  do  any  act  concern- 
ing his  land,  but  his  son,  or  he  who  is  next  to  the  land,  watches 
for  a  *  forfeiture.     Also  he  who  hath  an  estate  subject  to  such  [  *  139  a.  ] 


(R  4)  See  ante  p.  308.  a.  (t).  and  the  refer<^       (s  4)  See  ante  p.  208.  and  n.  (t).  ib,    (Eii.) 
eiices  lb.    (£i>0  ij  4)  See  ante  p.  306.  n.  (m  1). 
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A  letw  mtde  perpetuity,  if  he  hath  (a)  two  several  farms,  out  of  which  two 
^nSy'leT"  several  rents  have  been  reserved,  and  peradventure  where  the 
asmider  at  se«  several  usual  rents  amount  but  to  405.  per  ann.  and  he  joins 
TeralreDto^ot  \^\\x  in  one  lease  for  life,  and  reserves  one  rent  of  four  marks 
togeUMrby  P^^  ^^^*  ^^  ^^  ^  forfeiture  of  his  estate:  for  upon  this  lease  the 
one  leaselor  usual  and  (i)  accustomed  rent  is  not  reserved  (u  4) :  so  in  many 
^^*"^  "h^^l  ^^^^  cases,  if  he  do  i\ot  observe  the  precise  form  of  power  which 
rent  reserved,  is  given  him,  it  will  amount  to  a  forfeiture  of  his  estate;  and 
Isaforfeitnre;  witliin  two  or  three  descents  the  provisoes  and  limitations  will 
fttise'the  w!aa]  ^^^  ^®  ^^  fresh  in  memory,  that  every  gentleman  can,  in  every 
and  accnstom-  lease  which  he  shall  make,  follow  the  precise  form  of  the  pro- 
ary  rent  is  visoes.  Also,  if  the  wives  of  such  persons  become  incontinent, 
not  reserved.  ^^^  j^^^^  issue  by  other  men  than  by  their  husbands,  this  adul- 
(a)  5  Co.  6  a.     terous  generation  shall  inherit  the  husbands'  lands,  whether  they 

E  Maai.  and  s!  ^'^^  ®^'  ^^  *  ^^^  ^^^^  would  be  a  gre^t  occasion  for  women  to 
102,  3.  1  '  offend,  when  they  know  their  issues  li^all  inherit  And  many 
Wood,  i5t.  other  inconveniencies  would  ensue  ui>bn  such  a  construction  in 
Reservation  ^'  maintenance  of  these  perpetuities :  and  so  men  wlio  intend  to 
9  a.  pi.  5.]  over-reach  the  providence  of  God,  and  covet  to  establish  their 
i*^s  ck^*'  ^  lands  in  their  blood  by  these  ways,  affe  in  truth  thereby  die 
Cr.  Eliz.  70B.    cause  of  the  wasting  and  subversion  of  tteir  houses.    Also,  no 

f)urchaser  would  be  sure  of  his  purchase  nthout  an  act  of  par- 
iament ;  and  where  at  the  common  law^.  j^  lie  had  purchased 
the  land  bona  fide  without  notice  of  tbe:^e,  he  had  been  free 
of  the  use,  he  will  be  now  in  a  worse  calsfH  for  by  the  construc- 
tion which  hath  been  made,  his  lands  shall  be  subject  to  these 
future  uses. 
If  a  feoffinent       Also,  farmers  and  lessees  cannot  have  any  certain  and  foil 
to  fee  be  made  assurance ;  for  suppose  a  (c)  feoffment  in  fee  be  made  to  the  use 
one  for  life  re-  of  one  for  life,  and  after  to  the  use  of  another  in  tail,  with  re- 
mainder to        mainder  over,  with  power  to  the  lessee  for  life  to  make  leases, 
^ther  In         g^  ^\^^^  j,^  reserves  the  accustomed  rent  payable  to  all  those  who 
er  over,  witli     ^^^U  have  the  reversion ;  if  tenant  for  life  makes  leases  accord- 
power  to  the     ing  to  his  power,  the  lessees  derive  their  interest  out  of  the  first 
UfTto  ^e      feoffment,  how  then  can  the  reservation  of  the  rent  be  good, 
leases,  so  tliat  and  how  can  his  heir,  or  he  in  the  remainder  come  at  it  r  and 
he  reserve  the   if  a  proviso  be  added  in  the  original  assurance,  that  the  lessees 

tomVd^ent  ®^*^  P^y  ^^^  ^®"^  ®^  ^^^  ^^y  ^^^^^  enjoy  it  so  long  as  they 

payable  to  all  pay  the  rent ;    then,    forasmuch  as  it  is  (d)  no  rent  (w  4),  it 

^®»J  Yf*"**  ought  to  be  paid  without  any  demand,  and  if  he  do  not  pay 

Retroversion  ^^  ^^^  interest  shall  immediately  cease   by  the  limitation  of 

lessees  under     the  Use. 

*?•  ^S'^f -^^r  Also,  those  who  have  cause  of  action,  will  be  in  a  worse  case 
rest  out  of  the  ^^^^  they  were  before;  for  before  this  statute,  they  might  have 
first  feofiinent   an  action  against  the  pernor  of  the  profits,  but  now  all  peman- 

— how  the  rent 

is  to  l>e  reserved  in  such  case?       (c)  1  And.  S73,  274.    [3  Cm.  Dig.  S9S.]    (tf)  3  Jones  55^ 


(u  4)  As  to  the  reservation  of  rents  in  leases  on  a  lease  derived  out  of  a  povrer ;  and  that  the 

nnder  povrers,  see  post,  5  Co.  5  b.  and  the  notes  remainder-man  may  distrain  for  it.     See  ako 

ib.  1  Inst  ii.  437—440.  n.  (c  1).    (£d.)  2  Jon.  35.  WhitlocWn  ca$^y  post,  8  Co.  69  b.  and 

the  notes  ib.  3  Cra.  Dig.  t9^y  3.    As  to  povrers 

(w  4)  Contra  Haramrt  v.  PoolCy  1   Anders,  to  lease  in  generar,  and  the  restrictions  usnaUy 

173.  in  which  case  it  was  expressly  determined  annexed  to  them,  see  1  Inst.  ii«  431  ■441.  n. 

that  a  rent,  properly  so  called,  may  ba  reserved  Sugd.  Pow.  563.  &c,    (£o.) 
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cies  of  the  profits  are  taken  away,  as  appears  28  Hen.  8.  (e)  Dy.  («)  ^^y*  S2.  pL 
S£.  a,  &  PL  Com.  in  Manxel's  case;  and  then  by  such  subtle  o^'^^' 
devices  *  as  in  the  case  before  put,  he  who  hath  cause  of  action  r  •139  u  -1 
will  never  find  oiie  who  shall  be  tenant  to  his  precipe,  and  so  by 
such  construction  he  will  be  without  remedy. 

Also,  .perjury  will  be  increased,  in  respect  of  the  secrecy, 
more  than  it  was  before  the  statute,  for  no  use  could  have  been 
raised  before  this  act,  but  upon  a  (a)  transmutation  of  posses-  (•)  Co.  Lit 
sion,  or  upon  a  covenant,  or  full  contract,  by  apt  words,  upon  ^^^  ^* 
good  consideration,  concluded  between  the  parties  (x  4);  but 
now  uses  will  be  determined  and  raised  by  words  without  any 
consideration,  upon  a  bare  imagination  and  intention  only,  with- 
out any  conclusion,  covenant,  or  contract  For  if  one  ^^  intends, 
goes  about,  or  attempts,  &c."  he  will  lose  his  land,  although  he 
does  nothing,  or  concludes  nothing. 

Also,  the  King  and  other  lords  will  lose  their  wards  (y  4), 
escheats,  and  other  profits  of  their  seignories;  for  if  the  said  case 
before  put  of  a  perpetual  freehold  should  be  maintained,  that  no 
heir  shall  have  but  an  estate  for  life,  and  that  the  inheritance 
shall  be  in  nobody,  what  escheat,  or  ward,  or  heriot,  .or  other 
profit  will  accrue  to  the  King  or  other  lords  ?  and  he  said,  it 
was  not  the  intent  of  him  and  the  other  justices,  to  overthrow 
the  tree  of  (6)  uses,  but  to  lop  the  rotten  and  unprofitable  boughs  (6)  Pop.  83. 
and  branches  dangerous  to  the  estate  of  the  commonwealth  and 
mens'  assurances,  so  that  the  rest  of  the  tree,  which  is  profitable 
for  the  use  of  men,  might  the  better  prosper.    And  he  said,  the 
reason  why  the  (c)  lord  by  escheat,  or  the  lord  of  a  villain,  (c)  Ante  12s 
should  not  stand  seised  to  an  use,  is,  because  the  title  of  the  *•  •'^^•<,^?** 
lord  is  by  reason  of  his  elder  title,  and  that  grows,  either  by  uses,  5i*5«.' 
reason  of  the  seignory  of  the  land,  or  of  the  villain,  which  title  Com!  Dig. 
is  higher  and  elder  than  the  use  or  confidence  is ;  and  therefore  Yj^'use^* 
shomd  not  be  subject  to  it  (z  4).     And  the  reason  why  a  dis-  vu.  95.] 
seisor  should  not  stand  seised  to  an  use  was,  because  cestuy  que 
use  had  no  remedy  by  the  common  law  for  any  use,  but  his  re- 
medy was  only  in  Chancery :  and  because  the  right  of  a  free-  [1  Sand.  U»e»y 
Itold  or  inheritance  could  not  be  determined  in  Chancery,  his  ^gg^g^'com!*'- 
title  should  not  be  drawn  into  examination  there ;  and  for  this  Dig.  Uses,  F. 
reason  a  disseisor  shall  not  be  compelled  in  the  Chancery  to  l^ac*  Abr. 
^ecute  an  estate  to  cestuy  que  use,  but  cestuy  que  use  shall  com-  ^?'    '  ^"* 
P^l  his  feoffees  in  the  coui*t  of  Chancery  to  enter  upon  the  dis- 
*^'sor,  or  to  recover  the  land  against  him  at  the  common  law : 
*nd  then  the  Chancery  will  compel  the  feofiees  to  execute  the 
^^^Q-te  according  to  the  use,  and  the  Chancellor  ought  to  direct 
"^^s  according  to  the  rules  of  the  common  law.     And  he  said.  The  earliest 
^ft>re  Richard  the  second's  time  (a  5),  no  act  of  parliament,  or  "™*°^.*®2«L..^ 

otK^  1  11  ^  -.•  1^  .         uses  inRiciuurd 

X,**er  record,  nor  no  book,  nor  any  writing,  made  any  mention   jd's 


tune. 


Uses  of  lands,  having  regard  to  the  very  words  of  the  statute. 

tnr^  4)  Hee  ante  p.  S98.  n.  (p).    As  to  the  na-  (z  4)  See  ante  p.  399.  and  n.  (s).  ib.    (Ed.) 

^^  moA  different  kinds  of  conveyances  under 

5^^^tatate  of  uses,  in  general,  see  1  Inst.  ii.  (a  5)  The  word  km  is  mentioned  in  the  sta- 

* — ^►93.  (■).    (Ed.)  tute  of  provisions,  7  Rich.  2.  c.  1«.   which  is 

^^  4)  That  wardships,  and  all  other  incidents  probably  the  earliest  instance  in  which  it  oc- 

1^..  *^iidal  tenure,  are  done  away  by  statute  18  curs,  1  Sand.  14.  Bac.  24.  and  see  2  Bl.  Com. 

^*  ^.  c.  24.  ante  p.  509.  n.  (o  1).    (Ed.)  328.  Ante  p.  297.  n.  (n).    (Ed.) 
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And  tberefore  he  said}  that  {d)  uses  in  such  sense  as  we  now  take 

theni)  were  not  at  the  common  law,  but  were  invented  in  times 

of  trouble^  for  fear,  or  in  times  of  peace,  by  fraud  (b  5) ;  but  he 

[  *  140  a.  2  ^^i  ^^^^  confidence  *  was  at  the  common  law  (c  5),  but  not 

that  which  we  now  call  use. 
What  nses  Periam,  Chief  Baron  held,  uses  were  at  the  common  law,  but 

were  at  com-  the  Lordj Anderson  said,  (f )  uses  were  neither  by  the  common  law, 
"^°    ^'  nor  by  any  statute^  for  he  said,  uses  were  but  imaginations,  and 

nothing  in  the  consideration  of  law,  or  for  which  the  law  hath 

given  any  remedy ;  and  that  cestuy  que  use  had  nothing  in  the 

mnd,  for  if  he  came  upon  the  lana,  he  was,  bv  the  law  of  the 

land,  a  trespasser  to  the  feoffees  (d  5).     (f )  And  afterwards,  the 

same  Michaelmas  term,  judgment  was  given  for  the  defendant. 

And  note,  reader,  that,  in  the  argument  of  this  case,  five  things 

were  resolved  by  the  justices  for  law,  besides  the  said  principal 

matter  in  law : 

1 1  A  feoff-  ^^  ^^  ^^^  adjudged  in  this  case,  that  when  there  is  (a)  tenant 

fenent  by  te-      ^or  life,  the  remainder  in  tail,  the  reversion  in  fee,  and  the  te- 

naDt  for  life,     nant  for  life  enfeofis  him  in  the  reversion  in  fee ;  it  is  a  forfeiture 

uil^tohinTin    ^ ^^  estate,  ind  shall  devest  the  estate-tail  in  remainder (e 5)* 

reversion,         (b)  So  if  there  be  tenant  in  tail,  the  remainder  in  tail ;  and  the 

B^ra  n^?^    tenant  in  tail  enfeofis  him  in  the  reversion  in  fee,  it  is  a  discon- 

ritence  is  in    tinuance(F  5) ;  and  the  difierence  was  taken  and  agreed,  when 

the  one' case, a  the  estate  or  privity  is  sole  or  immediate,  and  when  not;  for 

«^^'S^*°lf'  "*^  ^^^^^  se^  (^)  Littleton  141.  9  Edw.  4.  84  b.  F.  N.  B.  142.  a.  {d} 

JEsTontoi!''*   *1  Edw.  3.  21.  &  41  Ass.  2.  (g  5). 

ance,  divesting  the  mesne  estate  of  inheritance :  teeus  where  it  is  lliade  to  the  immediate  re- 
maiiiderman,  or  reversioner. 

9d,  If  a  war-  2dly,  That,  although  the  warranty  of  Christopher  was  colla- 
""ty  des^ndi  teral,  yet  inasmuch  as  U  appears  by  computation  of  time,  that  the 
JCo,  at  the^'^'  eldest  son  of  Christopher  Chudleigh  was  within  age,  and,  at  the 
tune  of  the  time  of  thedeath  of  the  elde6tson,the  youngest  was  also  within  age; 
WM^^^^is  ^^^  although  the  youngest  son  could  not  enter  before  the  war- 
infant,  and  his  I'&nty  descended  upon  hun  to  defeat  the  warranty,  and  that  he 
entry  lawful,     could  not  take  advantage  of  the  nonage  of  his  brother,  and  al*- 

it  is  not  barred 

by  the  warranty,  but  he  may  afterwards  enter,  and  avoid  the  estate  within,  or  after  ht^fnll  age; 
teens,  ifhe  has  only  aright  of  action.  (d)  Ante  121  b.  131  a.  Perle.  Sect.  528.  f  Leon. 
15,  16,  17.  Bacon's  Laws  and  Government  of  England,  67.  Co.  Lit.  97i.  Lane  45. 
Dr.  Stnd.  lib.  2.  b.  22.  (f)  1  And.  318.  339.  [l  Inst.  272.  b.  iii,  92.  (a).  Sugd.  Gilb. 
Uses,  404.  1  Cm.  Dig.  394.396.  1  Prest.  Est.  2d  ecfit  145.]  (t)  [Sugd.  Gilb.  Uses,  302.]  (a)  1 
Koll.857.  [1  Taunt.  594.  3  Prest.  Conv.  18.  1  Prest.  Abst  355.  ii.  322.  Vin.  Abr.  Estate, 
R  b.  pi.  2.  Com.  Dig.  Forfeiture,  A  1.  Bac.  Abr.  Estate  for  life,  C.  ii.  572.  Remainder,  G. 
V.851.]  (b)  1  Roll.  634.  [Kelw.  42.  3  Prest.  Conv.  10.  255.  Vin.  Abr.  Discontinuance,  C. 
pi.  5.  Bac.  Abr.  Discontinuance,  B.  ii.  321.  Remainder  G.  v.  844,  5.]  (c)  Lit.  sect.  625.  Co. 
Lit.  354  b.  335  a.  1  Roll.  633.  Kel.  42  a.  [3  Prest.  Conv.  245.  Bac.  Abr.  Discontinuance,  B. 
ii.  321.  Remainder,  G.  v.  844.]  (d)  1  Co.  76  b.  Br.  Collusion,  31.  Br.  Entry  Congeable,  82. 
Br.  Forfeiture  de  ter.  84.    Br.  Surrender,  86.    1  Roll.  857.    Co.  Lit.  335  a. 


(b  5^  See  ante  p.  299.  n.  (r).    (Ed.)  526. ;  though  they  seem  to  have  been  the  root 

(c  5)  Confidence  in  the  sense  here  used,  is    from  which  the  permanent  use  arose,  Bac.  9. 

what  Lord  Bacon  calls,  the  special  trust  lawful,    i  Sand.  6.    (Eo.) 


which  was  created  for  some  special  or  transitory  To  5)  See  ante  p.  298.  n.  (p),  (Ed.) 
purpose,  as  in  the  instance  of  a  conveyance  in  (k  5)  See  ante  p.  192.  n.  (w).  (Ed.) 
trust,  or  to  the  intent,  that  the  grantee  sbonld        (f  5)  See  ante  p.  192.  n.  (w).    i  Inst.  334-^ 


convey  to  a  third  person,  or  to  be  re-enfeoffed,  b.  335  a.  iii.  142, 3.  and  n.  (w  l).  ib.    Walk 

or  to  the  intent  to  be  vouched,  or  to  suffer  a  Gilb.  Ten.  123.396.    (Ed.)  . 
recovery ;  none  of  these  intents  ,or  trusts,  were       (a  5)  See  the  references  in  the  last  note 

nses,  Bac.  Uses,  8.    2  Salk.  676.   Shop.  Touch.  (Ed.) 
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though  he  did  not  enter  in  convenient  time  after  his  full  age  i 
yet  this  collateral  warranty  should  not  bind  him  (h  5) :  and  as  to 
that,  the  cose  in  effect  is  such ;  A,  hath  issue  B.  and  C,  infants 
within  age ;  a  lease  is  made  to  A.  for  life,  the  remainder  to  B, 
in  tail,  the  remainder  to  C.  in  tail ;  A.  tenant  for  life  is  disseised, 
and  afterwards  releases  to  the  disseisor  with  warranty,  and  dies, 
and  it  descends  upon  B,  being  within  age ;  afterwards  B.  dies, 
heing  within  age,  C.  being  then  his  brother  and  heir  and  within 
age,  upon  whom  the  said  warranty  descends ;  and  afterwards  C. 
comes  to  full  age,  and  three  years  after  his  full  age  enters,  his  Co.Lit.  38a 
entry  is  lawful.     For  it  was  resolved,  that  if  the  entry  of  an  in-  »•  *>• 
fant  be  lawful,  and  he  may  enter  in  the  life-time  of  his  ancestor,  p^h^Vi^^' 
and  doth  not  enter,  the  warranty  shall  not  bind  in  such  case ;  a  Co.  Lit  380  a^ 
Jbrtiori  when  the  warranty  descends  upon  him,  his  entry  being  ^• 
lawful,  and  no  laches  to  be  attributed  to  him ;  but  if  his  entry  rsh^ep!  Touch. 
i¥as  not  lawful,  so  that  he  was  put  to  his  action,  there  the  war-  i87, 8.  Com. 
xan^  shall  bind ;  and  the  same  law  shall  bie  in  the  case  of  a  ??*^"a  u'^ 
feme  covert,  when  she  is  put  to  her  action,  (i  5).     And  if  a  war^  WarnuUy  D. ' 
jran^  doth  descend  upon  an  infant,  he  may  enter  when  he  will  yii.  S3i]. 
St  his  ^  full  age,  and  need  not  enter  hastily,  or  in  convenient  [  *  1^  b.  } 
time  after  his  full  age ;  but  let  him  take  care  that  he  doth  not  ^}^^'^^*}^^* 
suffer  a  descent  after  his  full  age  before  his  entry,  for  then  the  («).]  Bac.Abr* 
^ivarranty  will  bind  him  (k5);  for  which  matter  see  33  Hen.  8.  warranty,  D. 
:Br.  Warranty  84.    3  Hen.  7.  9-    35  Hen.  6.  63.    18  Edw.  3.  3.  ▼ii-^^i.] 
18  Edw.  4.  13.   Br.  Warr.  54.   28  Ass.  28. 

Sdly,  If  a  disseisor,  or  other,  who  hath  a  defeasible  title  in  a  3d.  Volnntary 
:3nanor,  grants  a  (a)  voluntary  estate  bv  copy ;  as  if  a  copyhold  hold^y^lorS!?* 
estate  be  forfeited  to  him ;  or  if  a  copyholder  dies  without  heir,  and  having  a  defea« 
lie  grants  those  lands  again  by  copy ;  those  grants  shall  not  bind  "ble  title,  are 
lim  who  hath  right,  after  he  hath  recontinued  the  manor;  but  Jhe  riSitfiU  **" 
«uch  {b)  admittances  which  a  disseisor  makes  to  copyholders  of  owners :  secva 
the  manor,  these  are  good ;  for  these  are  in  a  manner  judicial  **  ^^  admit- 
acts,  and  shall  bind  the  disseisee.     17  Eliz.  Dyer  343  (l  5).  J^ces. 

4thly,  That  an  [c)  estate  made  to  one  and  his  heirs  during  the  4th.  An  estate 
life  of  J.  S.,  is  but  an  estate  for  life  (m  5),  upon  which  a  remainder  JJ*  pne  and  his 

the  life  of  another,  is  bat  an  estate  for  life,  upon  which  a  remainder  may  depend,  (a)  4  Ck).  34  a. 
Cr.  Eliz.  699.  Co.  Lit  58  b.  1  Roll.  499.  Mo.  1J2.  236,  'iZr.  Poph.  71.  Owen  27,28. 
IVin.  Abr.  Copyhold  G.  pi.  2.]  (6)  Cr.  Eliz.  699.  4  Co.  24  a.  1  Roll.  503.  Mo.  1 12.  236,  237. 
3  Bubtr.  215.  Poph.  71.  [l  Walk.  Copyh.  255.  Vin.  Abr.  Copyhold  I  b.  Hi.  pi.  1.  Bac.  Abr. 
Copyhold  6  4.]  (c)  Br.  Estate,  50.  Hob.  323.  10  Co.  98  a.  Plow.  556  b.  1  Bulstr.  135. 
N.  N.  C.  14.    3  Keb.  48.    [l  Prest.  Est.  2d  edit.  31.  4^0.] 

^H  5)  A  warranty  was  not  binding,  nnless  the  fore  he  entered,  (infra,  1  Inst.  iii.  42.  (s).),  so 

heir  was  of  full  age  at  the  time  of  the  descent  that  he  had  only  a  right  of  action,  he  would 

of  the  warranty ;  for  if  the  ancestor,  being  te-  have    been   bound ;  for  the  warranty  was  an 

nant  for  life,  remainder  to  his  son  in  tail,  made  utter  bar  to  any  action,  so  long  as  the  estate  to 

a  feoffment  with  warranty,  as  in  the  present  which  it  was  annexed  continued,  ib.    As  to  the 

case,  or  if  after  being  disseised,  he  released  to  alteration  in  the  law  with  regard  to  warranties 

the  disseisor  with  warranty,  and  died  during  by  tenants  for  life,  and  collateral  warranty,  see 

the  nonage  of  the  heir,  this  was  no  bar ;  for  tho  ante  p.  172.  n.  (f  1).     Stat,  4  and  5  Anne,  c. 

heir,  having  in  himself  the  right  of  possession,  16.    (li^D.) 

might  enter,  and,  consequently,  by  his  entry,  (i  5)  See  1  Inst.  380  h.  iu  265.  iiL  35.  (ii). 

the  estate  to  which  the  warranty  was  annexed,  (Ed.) 

was  defeated,  1  Inst.  380  a.  ii.  264.  and  n.  (n  1).  (k  5)  See  n.  (h  5).  sup.  1  Inst.  iii.  42.  n.  (&}« 

ib.    Bnt  if  the  heir,  instead  of  defeating  tlie  (Ed.) 

estate  to  which  the  warranty  was  annexed,  by  (l  5)  See  the  Copyhold  Out*^  post,  4  Co.  24 

his  entry,  had  brought  an  action,  or  if  his  right  a.  and  the  notes  ib.   1  Inst.  58  b..  L  662,  3.  and 

of  entry  was  taken  away  at  the  fsU  of  the  war-  the  notes  there.    %  Bl.  Com.  371.    (En*) 

raoty,  or  afterwards,  as  by  a  descent  cast  be-  (m  6)  A  limitation  to  a  man  and  his  bein. 
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may  depend  by  the  common  law,  as  appears  by  the  books  of  1 1 

Hen.  4f.  42.  a.  39  (32)  Edw.  3.  25.  b.    7  Hen.  4. 46.  a.    8  Hen. 

4.  14,  b.  8  Eliz.  Dyer  253.  a.  17  Edw.  3.  48.  b. 

5th.  A  gift  to        ^thly.  That  an  {d)  estate  made  to  one  and  his  heirs  on  the 

amanaDdhU    body  of  Jane  S.  beffotten,  is  an  estate-tail  (if  5)  and  no  fee 

hcira  on  the      simple  acainst  the  opmion  of  Ascouffh,  20  Hen.  6.  fol.  36.  b.  For 

body  ot  an-  ii5L^-^/^\  j-j      i*     lu- 

other  man's       &ll  these  pomts  (1)  were  adjudged  m  this  case,  as  it  may  appear 
wife,  18  an  es-   by  the  (perusal  and]  consideration  of  the  case* 

tate-taiL 

(1)  See  Skinner,  «8.  S17.  «  Bl.  Com.  137.  271.  327.  332.  338,  339.  S63. 
4  Bl.  Com.  427.  429,  430.  See  also  Cases  temp.  Ld.  Hard.  B.  R.  91  to  97. 
and  1  Wil.  274.  2  Wil.  336.  and  1  Ld.  Raym.  160.  290,  291.  2  Ld.  Raym.  799. 
854.  876.    Note  to  the  former  editiotu. 

(d)  1  Roll.  837.    Co.  Lit  26  b.    Poph.  77.    1  And.  310.    [Shep.  Tonch.  102. 104.    Yin.  Abr. 
Estate  Q.  pi.  2.] 


during  the  life  of  another  person,  or  the  lives  of  a  life,  post,  10  Co.  97  b.  1  Prest.  Est.  2d  ed.  483. 

aevetal  persons,  or  during  widowhood,  or  till  A,  (Ed.) 

ihaU  retnm  from  beyond  sea  and  attain  twenty-  (n  5)  A  gift  to  a  man  and  his  heirs  on  the 
one,  or  die,  is  an  estate  of  mere  freehold,  and  body  of  the  wife  of  another  man,  is  good,  and 
not  of  inheritance,  because  its  duration  is  bound  passes  an  estate-tail  to  the  donee,  by  reason  of 
with  certainty  by  the  continuance  of  a  life,  and  the  possibility  of  their  future  marriage,  1  Inst, 
no  estate  is  deened  a  fee,  unless  it  may  conti-  20  b.  26  b.  i.  317.  544.  So  on  a  gift  to  two  per- 
one  for  ever,  post,  10  Co.  97  b.  Vangh.  201.  sons  who  are  not  married,  and  the  heirs  of  their 
Brack,  lib.  2.  c.  9.  1  Inst.  42  a.  i.  621.  Sliep.  bodies,  or  the  heirs  which  one  of  them  shall  be- 
ToQch.  522.  8  Bl.  Com.  259.  1  Wood,  218. ;  but  get  on  the  body  of  the  other,  the  donees  take 
m-  gift  to  a  man  and  his  heirs  till  A,  return  from  an  estate-tail  jointly,  provided  they  may  law- 
Rome,  or  till  marriage,  or  till  twentyM>ne,  or  so  fully  intermarry  ;  for  if  the  parties  are  within 
long  as  another  shall  have  heirs  of  his  body,  con-  tlie  Levitical  degrees,  or  there  is  any  other  im- 
veys  a  qualified  fee,  (for  the  estate  may  continue  pediment  to  their  marriage,  they  will  each  have 
for  ever,)  though  it  is  liable  to  be  determined  by  a  several  inheritance  to  the  general  heirs  of  their 
an  event  which  may  happen  within  the  period  of  respective  bodies,  1  Inst.  20  b.  i.  517.  (d).  (Ed.) 


ANNE  MAYOWE'S  CASE. 

1593^94.  JJJJ         3^      J^^         J^^^         ^gg         Jjj     g         J^ 

Kettle  

Mason  and    George  Mason  and  Francis  Esterley  were  attached  by  the  writ  of 

Another,      the  lady  the  Queen  of  second  deliverance  (a),  to  answer  John  Kettle 

[Pt.l.— i4ia.]  of  a  plea,  wherefore  they  took  the  cattle  of  the  said  John,  and  them 

Kent,  ss.  Declaration  in  Replevin  on  a  writ  of  second  deliverance. 


(a)  At  common  law,  in  case  the  plaintiff  in  it  operates  as  a  snpersedcas  to  the  writ  de  re- 

replevin  was  nonsuited,  either  before  or  after  tomo  habendo^  if  delivered  to  the  sheriff  before 

verdict  the  defendant  was  entitled  to  a  return  retnm  made,  2  Inst.  341.   Dyer,  41.    Dmlt.  Sh. 

of  his  s^ds,  but  not  irreplevisable ;  so  that  the  275. ;  bnt  not  to  the  writ  of  inquiry  of  damages 

plaintiff  mi^t  hav^  replevied  the  distress  in  in-  on  statute  21  Hen.  8.  c.  19.  Pratt  v.  RmtUdge, 

Jhiiiwn  ;  to  remedy  which  inconvenience  the  Salk.  95.    A  second  deliverance  lies  not  after  a 

istatute  Westminster  2.  Id  Edw.  1.  st  1.  c.  2.  nonsuit  in  the  second  replevin,    nor  after  a 

restraining   the  plaintiff  after  nonsuit    from  judgment  upon  verdict,  or  demurrer  in  the  first 

i>ringing  a  new  replevin,  gives  him  a  writ  of  replevin,  bnt,  in  such  case,  the  defendant  shall 

second  deliverance.    This  writ  is  a  i udicial  writ  have  a  writ  of  return  irreplevisable,  2  Inst  340. 

issuing  out  of  the  court  of  record,  m  which  the  2  lit  Rep.  457.    And  in  case  of  a  distress  for 

judgment  was  had,  2  Inst.  340.   Plowd.  206.  rent  arrear,  the  writ  of  second  dettvetmnce  is 

see  the  form  in  OUb.  RepU  c.  2.  s.  vii.  4. ;  and  now  in  effect  taken  away  by  statute  17  Car.  2. 


■W 

■  •    * 
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unjustly  detained  against  gages  and  pledges,  &c.  (b).    And  where- 
upon the  said  John  Kettle,  by  Edward  Willan  his  attorney,  coxa- 
plainsy  that  the  said  George  and  Francis  on  the  18th  day  of  June,  in 
the  33d  year  of  the  reign  of  the  lady  Elizabeth,  now  Queen  of  Eng- 
land, &c*  (c)  at  Sutton  Atthone  in  the  county  aforesaid,  in  a  certain 
place  (p)  there  Called  Abraham's  Land,  took  the  cattle  (e),  that  is  to 
say,  seven  cows  and  one  bull  of  him  the  said  John  (f),  and  them  un- 
justly detained  against  gages  and  pledges,  until,  &c.     Wliereupon 
the  said  John  Kettle  saitn,  that  he  is  injured,  and  hath  damage  to  the 
value  of  30^  and  therefore  he  bringeth  suit,  &c.     And  the  aforesaid 
George  Mason  and  Francis  Esterley,  by  Michael  Lowe  their  attor-  Cognizance, 
ney,  come  and  defend  the  force  and  injury,  when,  &c.     And  as  tlie  Defendants,  at 
badifis  of  Anne  Mayowe,  widow,  do  well  acknowledge  the  taking  of  bailiffs  of  Aone 
the  cattle  aforesaid,  in  the  place  aforesaid,  in  which,  &c.  and  justly,  Mayowe,  wi- 
^c. ;  because  they  say,  that  the  aforesaid  place,  in  which  it  is  sup-  fheplace  coo- 
posed  the  taking  of  the  cattle  aforesaid  to  have  been  done,  doth  con-  tains  ei^ht 
^ain,  and  at  the  time  of  the  taking  aforesaid,  above  supposed  to  be  acres,  and  long 
^one,  did  contain  in  itself  by  estimation  eight  acres  (o)  of  pasture,  before  the 
'with  the  appurtenances,  in  Sutton  Atthone  aforesaid ;  and  that  long  ^™®»  ^  di** 
l>efore  the  aforesaid  time,  when,  &c.  one  Dionise  Mayowe,  gent,  was  ^i^^  Mayowe 
.seised  of  the  aforesaid  place,  in  which,  &c.  (amongst  other  things),  in  was  seised  ia 
^lis  demesne  as  of  fee ;  and  being  so  seised  thereof,  the  same  Dionise  fee  of  the  lo- 
^aflerwards,  and  before  the  said  time  of  the  takine  aforesaid,  above  ^*"i*?,^^' 
suposed  to  be  done,  that  is  to  say,  on  the  3d  day  of  May,  in  the  19th  *9  Ei^.by^' 
jear  of  the  reign  of  the  said  lady  the  now  Queen,  at  Sutton  Atthone  deed  granted 
aforesaid,  *by  his  certain  writing  sealed  with  his  seal,   and  now  to  the  said 
l)rought  into  the  court  of  the  said  lady  the  now  Queen  (h)  bearing  Anne,  then 
4ate  the  same  day  and  year,  gave  and  granted  to  the  aforesaid  Anne,  '^°°®  Maxey, 
1)y  the  name  of  Anne  Maxcy  of  Chigwell,  in  the  county  of  Essex,  a  choree ^f^oi! 
certain  annuity  or  yearly  rent  of  20/.  of  lawful  money  of  England,  out  of  the  pre- 
issuing  out  of  the-  aforesaid  place,  in  which,  &c.  (amongst  other  raises  for  her . 
things)  (i)  by  the  names  of  all  the  lands  and  tenements  of  him  the  *^^'^' 
said  Dionise,  in  Sutton  Atthone  aforesaid,  and  in  Wilmington,  in  the  L      1y1  b*  J 
foresaid  county  of  Kent ;  to  have  and  perceive  the  aforesaid  annuity 
or  yearly  rent  aforesaid  of  20/.  aforesaid,   to  the  aforesaid  Anne  and 
her  assigns,  for  the  term  of  the  natural  life  of  her  the  said  Anne,  at 
the  feasts  of  the  Blessed  Lady  Mary  the  Vhrgin,  and  St.  Michael  the  pg^jj^ie  gj  j^j. 
Archangel,  by  equal  portions  yearly  to  be  received.  And  if  it  should  cbaelmas  and 
iiappen  that  the  aforesaid  yearly  rent,  or  annuity  of  2M.  at  any  feast  Lady-day, 


€.  7.  Playteri  v.  Speermg^  1  Vent.  64.  which  di-  the  defendant  in  replevin,  instead  of  availing 

rects,  that  if  the  plaintiff  be  non-suit  before  istue  himself  of  the  remeay  provided  by  the  act,  en- 

pmud,  then  upon  suggestion  made  on  the  record  ters  a  common  law  judgment,  (which  he  is  at 

in  nature  of  an  avowry  or  cognizance,  or  if  liberty  to  do,  if  so  advised,  the  judgment  at 

Judgment  be  given  against  him  on  demurrer^  common  law  not  being  superseded  by  tbis^  sta- 

then,  without  any  such  suggestion,  the  defendant  tute,  see  Baker  v.  Lade,  Carth.  f54.)  a  writ  of 

may  have  a  writ  to  enquire  into  the  value  of  the  second  deliverance,  if  delivered  to  the  sheriff 

distress  by  a  jury,  and  shall  recover  the  amount  before  return  made,  will  operate  as  a  super- 

of  it  in  damages,  if  less  than  the  arrears  of  rent,  sedcas  to  the  writ  of  retomo  habendo  on  such 

or  if  more,  then  so  much  as  shaU  be  equal  to  judgment,  see  2  Inst  341.  Pratt  v.  Rulleis,  IS 

soch  arrears,  with  costs ;  or  if  the  non-suit  be  Mod.  547.  i  Inst.  iii.  338.  n.  (c^.    Ante  p.  16S. 

^ter  i$BueJ9vied,  or  if  a  verdict  be  against  the  n.  (u).    (Ed.) 

plaintiff,  then  the  jury  impannelled  to  try  the  (b)  Ante  p.  134.  n.  (a\ 

cause  shall  assess  such  arrears  for  the  defend-  (c)  Ante  p.  135.  n.  (b). 

ant ;  and  if,  (in  any  of  these  cases,)  the  distress  (d)  Ante  p.  135.  n.  (c). 

be  istufficient  to  answer  the  arrears  distrained  (b)  Ante  p.  135.  n.  (d). 

for,  the  defendant  may  take  a  further  distress  (p)  Ante  p.  135.  n.  (e). 

or  distresses.    On  a  judgment  for  the  defendant  (o)  Ante  p.  135  n.  (o). 

in  replevin  under  this  statute,  the  writ  of  in-  (h)  As  toprofert,  ante  p.  32.  b.(v1). 
quiry  may  be  executed,  notwithstanding  the 

phuntiff  has  sued  out  a  writ  of  second  deliver-  (i)  See  ante  p.  137.  n.  (w)  .    Vin.  Abr.  In- 

ince.  Cooper  y.  Sherbrook,  t  Wils.  116.    But  if  ter  alia,  A.  pi.  9.    1  M.  Ra>ni.  644.    (Ed.) 
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of  pajment,  in  which  as  aforanid  the  same  ought  to  be  paid,  within 
40  days  afler  any  feast  of  the  said  feasts,  in  part,  or  in  the  whole, 
should  be  behind  and  not  paid ;  that  then  it  should  be  lawful  to  the 
aforesaid  Anne,  or  her  assigns,  into  the  tenements  aforesaid,  with  the 
appurtenances,  to  enter  and  distrain,  and  the  distresses  there  found 
or  taken,  to  cany,  lead,  and  drive  away(K),  and  to  keep  in  her 
power,  until  of  the  whole  aforesaid  yearly  rent,  or  annuity,  together 
with  all  the  arrearages  thereof,  if  any  should  be  due  to  her,  she  should 
be  fully  satisfied  and  paid,  as  by  the  said  writing,  (amongst  other 
things,^  more  fully  appeareth.  By  virtue  of  wfaidi  said  gift  and  grant 
the  said  Anne  was  seised  of  the  annuity,  or  yeariy  rent  aforesaid,  in 
TH«»ia  Awm  her  demesne  »  of  imhold.  for  the  term  of  her  life.  And  being  so 
t«m^!![!^        ^^'^  thereof,  the  said  Anne  afterwards,  and  before  the  time  when, 

&c.  at  Sutton  Atthooe  afiaresaid,  took  for  her  hudband  the  aforesaid 
Dionne.  And  afterwards*  and  before  the  time  when  it  is  supposed 
the  taking  aforesaid  of  the  cattle  aforesaid  to  be  done,  that  is  to  sajr, 
on  the  ^(m  day  o£>Iarch,  in  the  29di  year  of  the  reign  of  the  said 
lady  the  now  <^iieefi>  the  ■r'^w^^ii^^  Diooise  at  Sutton  Atthone  afore- 
sai  Jl  died ;  aad  the  aforesaid  Anne  ban  orer-Uved,  and  was  seised  of 
ihe  annuity,  or  yearly  rent  aforesaid,  in  her  deniesoe  as  of  freehold, 
for  the  tenn  of  her  lifo.  And  becanse  9QiL  of  die  annoir^,  or  yearly 
MM»>4Mr>irtiit  rent  aforesaid,  for  ooe  whole  year  ended  at  the  foast  of-St.  Michael 
^"^H;^      the  Archai^,  in  the  29th  yw  of  the  rc^  of  the  said  lad:^  the  now 


with  D.  M« 

KUs.ai#a« 

»iirvuuig« 


M,  Ja9  for 


I'lM  la  bar. 


Queen,  and  within  the  space  of  iO  dam  thea  next  following, 

aad  aiak«  cof>  not  piid  to  the  said  Aaoe,  bat  were  in  arrear ;  die  said  George 

{^^^■JS*  ^  ^    Mason  and  Francis,  as  hailifi  of  the  said  Aaoe,  do  well  acknowledge 

AMr^a        the  taking  of  the  cattle  aforesaid,  in  the  aforcsmd  place,  in  which,  &c. 

dUirtu  Ibr       *^  justly,  &c  as  in  oarod  of  the  »."■■  ■mti  •aforeaid,  with  the  ap- 

Mrh  real*        nurtenances,  charged  and  boimd,  to  the  dirtress  of  die  said  Anne,  m 

[•  14^  n,  1    form  aforesaid.    And  this  they  are  ready  to  aicr:  whereunon  they 

pra^  judgment  and  a  return  ch  the  car^  aforesaid,  togt^er  with 

their  damages,  costa,  and  charges,  by  liwm  about  dieir  suit  in  this 

behalf  laid  out,  to  be  adjudged  unto  diem,  Ac    And  the  aforesaid 

John  KeUle  saith,  that  the  aforesaid  George  Mason,  and  Francis 

Esterley,  by  any  thing  before  aUeged,  ought  not  to  acknowledge  the 

taking  of  the  cattle  aforesaid,  in  the  aforesaid  place,  in  which,  &c«  to 

be  just ;  because  he  saith,  that  long  before  the  aforesaid  time  of 

taking  the  aforesaid  cattle  done,  and  loi^  before  the  grant  of  the 

i^^JliS^  M    ^^^*^^  annuity,  or  yeariy  rent  of  20L;  and  ki^  before  die  said 

luiduij  thlag'  ^^^^^^  May  owe  had  any  thmg  of  and  in  the  aforesaid  eight  acres  of 

ia  the  pre-         pasture,  with  their  appurtenances,  (amongst  other  things,)  one  Tho- 

■Om,  one        mas  Mayowe  was  thereof  seised  in  his  demesne  as  of  fee;  and  being 

llMimM  Ma-     so  Uiereof  seised,  die  said  Thomas  Mayowe,  before  die  tune  of  die 

JSIheTZSf**'*'  "^"^^  ^^^^^  ^^^  aforesaid,  and  long'before  die  grant  of  die  afore- 
said annuity,  that  is  to  say,  on  the  15di  day  of  January  in  the  19th 
year  of  the  reim  of  the  Udy  the  now  Queen,  at  Sutton  Atthone  afore* 
said,  enfeoff^  (l)  one  Thomas  Scot  of  Sutton  Atdimie  aforesaid,^ 
gent  and  John  Fremling  of  Dartford  in  the  said  county,  bdcer,  of  th^ 
^55'\?**  ^^  eight  acres  of  pasture,  widi  die  appurtenances,  in  which,  &c— 
hutoo  Md  '     1?"^°««^  ^^«"*  ^^)  *>y  ^  n«ne  of  lOl  dioae  his  two  manors  ofl 
beiivappamit    S*^^"  *od  Sawley,  widi  the  bams,  stables,  dore-houses,  and 
aad  his  heirs,    ^^^^^  houses  and  buildings  to  the  said  manors  belonging,  orchards^ 

and  gardens,  with  the  appurtenances,  situate,  lying,  and  bdng  ii=a 
Sutton  Atthone  aforesaid,  then  in  the  tenure  and  occupadon  of  Uil^ 
said  Thomas  Mayowe,  and  also  by  the  name  of  all  other  his  humt^i 
and  buildings,  hmds,  and  tenements,  meadows,  pastures,  woods,  an< 


lafbe; 

and  15th  Jan. 
19  Klii,  en. 
feofied  tnis> 
feet  to  the  i 
of  Mid  D.  M 
hit  son  and 


(a)  See  ante  p.  178.  n.  (i.). 


(l)  As  to  pleading  a  feoffoteat,  see  ante 
3i.  n.  (▼  1). 
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underwoocU,  rents,  and  reversions  whatsoever,    situate,  lying,  and 
being  within  the  towns,  parishes,  and  fields  of  Sutton  Atthone  afore- 
said,   Wilmington,    and  Dartford,    or  elsewhere,  in  the  aforesaid 
county  of  Kent,  and  also  of  the  reversion  and  remainder  of  all  and 
ainguhr  the  premises,  rents,  and  yearly  profits  whatsoever,  reserved 
upon  whatsoever  demises  and  grants  of  the  premises,  or  of  any  parcel 
thereof  before  then  made :  to  have  and  to  hold  the  aforesaid  manors, 
and  other  the  premises,  with  the  appurtenances,  whereof,  &c.  to  the^ 
aforesaid  Thomas  Scot,  and  John  rremling,  their  heirs,  and  assigns 
for  ever,  to  the  only  use  and  behoof  of  the  aforesaid  Dionise  Mayowo, 
son  and  heir  apparent  of  the  said  Thomas  Mayowe,  his  heirs  and 
assigns  for  ever,  of  the  chief  lords  of  the  fee,  by  the  services  thereof 
before  due,  and  of  right  accustomed ;  upon  the  conditions  following, 
that  is  to  say,  that  the  aforesaid  Dionise  Mayowe,  or  his  heirs, 
^should  pay,  or  cause  to  be  paid  to  Petronille  Martin  of  Milton,  in  [  ''^  142  b.  ] 
the  aforesaid  county  of  Kent,  widow,  the  yearly  rent  of  10/.  for  the  upon  condi- 
term  of  the  life  of  her  the  said  Petronille ;  which  said  yearly  rent  of  tion  that  be 
lOL  the  aforesaid  Thomas  Mayowe,  to  the  aforesaid  Petronille  before  'J^^^^^  ^t^ 
bad  ffranted,  for  and  in  consideration  of  a  marriage  to  be  had  and  so«  to  Pjj.  wi- 
lemniSBed  between  the  aforesaid  Thomas  Mayowe  and  the  aforesaid  dow,*  for  her 
Petronille,  after  the  death  of  the  aforesaid  Thomas  Mayowe;  and  Ufe, 
iip<m  condition,  that  if  the  aforesaid  Thomas  Mayowe,  at  any  time 
daring  the  natural  life  of  him  the  said  Thomas  Mayowe,  should  pay  or  and  that  on 
cause  to  be  paid  to  the  aforesaid  Thomas  Scott  and  John  Fremling,  payment  of 
or  to  either  of  them,  or  to  the  heirs  of  the  longer  liver  of  them,  lOtf,  ^^' ^y  ^® 
of  good  and  lawful  money  of  England,  that  then  the  feofRment  afore-  f^^eL^^^he 
aaid  should  be  void,  and  of  no  force  in  law:  and  that  then  it  should  ^^^  should  be 
be  lawful  to  the  aforesaid  Thomas  Mayowe  to  re-enter  into  the  afore-  void. 
sud  two  manors,    and  all  the  premises,    with  the  appurtenances, 
whereof,  Ac,  and  the  same  to  have  again  in  his  former  estate  and 
condition,  any  act,  thing,  cause,  or  matter  whatsoever  to  the  con- 
trary thereof  notwithstandiing.    By  virtue  of  which  said  feoffment,  and  By  virtne  of 
by  rorce  of  a  certain  act,  made  in  the  parliament  of  the  lord  Henry  which  feoff. 
the  8th,  late  King  of  England,  held  at  Westminster,  in  the  county  of  J"®^  *"^  **^ 
Middlesex,  the  4th  day  of  February,  in  the  27th  year  of  his  reign,  for  Jj,*  gaid^^D?^! 
transferring  uses  into  possession ;  the  said  Dionise  Mayowe  was  seised  was  seised  in  * 
of  the  aforesaid  eight  acres  of  pasture,  with  the  appurtenances,  in  fee,  npon  con- 
whicfa,  &c.  in  his  demesne  as  ot  fee,  upon  the  conditions  aforesaid.  ^»^^ ;  •»d  l» 
And  bdnff  so  seised  thereof,  the  said  Dionise,  before  the  aforesaid  £?d"2uiijl 
time  of  talking  the  cattle  aforesaid,  that  is  to  say,  on  the  SOth  day  of  of  sof.  to  said 
May,  in  the  19th  year  of  the  reign  of  the  said  lady  the  now  Queen  Anne  for  her 
abovesaid,  at  Sutton  Atthone  foresaid,  by  his  writing  sealed  with  Hfe* 
bis  seal,  bearing  date  the  same  day  and  year,  gave  and  granted  to 
the  aforesaid  Anne,  by  the  name  of  Anne  Maxey  of  Chigwell,  in  the 
coonhr  of  Essex,  the  annuity,  or  yearly  rent  aforesaid  of  20/.  issuing 
oatof  ibe  aforesaid  place,  in  which,  &c.  (amongst  other  things)  in 
*09nner  aAd  form,  as  the  aforesaid  George  Mason  and  Francis  Lster- 
^^  above  in  their  conusance  aforesaid  have  alleged ;  and  the  said  ^^  „I^^ 
^Une  afterwards,  and  before  the  aforesaid  time,  when,  &c.  at  Sutton  ^i^  p  ^ 
^Ctbone  aforesaid  took  for  her  husband  the  said  Dionise.    And  afler-  ^^^  ^f^  j^^ 
^f^^rda,  and  before  the  said  time  of  the  taking  of  the  cattle  aforesaid,  u  Eliz.  T.  M. 
^^t  is  to  say,  on  the  SOth  day  of  January,  m  the  24th  year  of  the  paid  the  lOi. 
**^«pn  of  the  said  lady  the  now  Queen,  the  aforesaid  Thomas  Mayowe  JJJ^*^^^ 
^  Sutton  Atthone  aforesaid,  payed  to  the  aforesaid  Thomas  Scot  and  condition,  and 
^1^*^11  Fremling  the  said  10*.  of  good  and  lawful  money  of  England,  in  entered  a'nd 
55*^  condition  of  the  feoffment  aforesaid  abovemcntioned,  in  full  satis-  was  seised  in 
^^ion  and  performance  of  the  condition  aforesaid :  by  which  the  fee  -, 
1  Thomas  Mayowe  afterwards,  and  before  the  aforesaid  time  of  the 
tng  of  the  cattle  aforesaid,  into  the  aforesaid  eight  acres  of  pasture, 
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with  the  mrartenaiioes,  tawtSA,  Ac  (anoogit  olhar  things),  en- 
tered, ttui  was  thereof  seised^  that  is  to  ssf,  in  his  demesne  as  of  fee, 
[  *  14S  a.  ]  and  being  so  seised  thereof,  *tfae  said  TkoBoas  Mayowe,  before  the 
aad  bydeed  said  time,  when.  Sec  that  is  to  saj,  on  the  Sd  day  of  May,  in  the 
m^^^^gtA  244h  year  of  the  reign  of  the  said  lady  the  now  Queen  aboTesaid,  at 
TW^^^^  Sutton  Atth<Mie  aforesaid,  by  his  oertain  writing  sealed  with  his  seal, 
Ike  locos  In  "^  '^^'^  broucht  into  the  court  of  the  said  lady  the  Queen  here  (m), 
q«o.  bearing  date  we  same  dsj  and  year,  enfeoffed  one  Thomas  Walter 

(amongst  other  thinp)  of  the  mbresaid  eig^t  acres  of  pasture,  with 
the  appurtenances,  m  whidi,  Arc  by  the  name  of  Abraham's  Land, 
containing  by  estimation  nine  acres,  more  or  less,  lying  in  Sutton 
Atthone  aforesaid,  to  hare  and  to  h^  the  same  dose  allied  Abra- 
ham's Land,  with  the  appurtenances  (amongst  other  things)  to  the 
aforesaid  Thomas  Walter,  his  heirs  and  assigns,  to  the  only  proper 
use  and  behoof  of  the  said  Thomas  Walter,  his  heirs  and  assigns  for 
ever  (m)  ;  as  by  the  said  writing  (amoi^Bt  other  things)  more  fully 
appeareth.    By  virtue  of  whidi  said  feoffinent  the  said  Thomas  Wal- 
ter was  seised  of  the  aforesaid  dose,  with  the  appurtenances,  in 
D.  M .  sotb       which,  &c  in  his  demesne  as  of  fee ;  and  beins  so  seised  thereof,  the 
^^l^        aforesaid  Dionise  Mayowe  afterwards,  and  berore  the  aforesaid  time 
uaz.  died.         ^f  the  taking  of  the  cattle  aforesaid,  that  is  to  sav,  on  the  20th  day 

of  March,  in  the  29th  year  cf  the  reign  of  the  la^  the  now  Queen  at 
Sutton  Atthone  aforesaid  died ;  as  the  aforesaid  George  Mason  and 
Francis  Esterley  above  in  pleading  have  aDeged :  after  whose  death, 
and  before  the  aforesaid  time  of  the  taking  of  the  cattle  aforesaid,  that 
T.  W.  29th        is  to  say,  on  the  29th  day  of  September,  m  the  S2d  year  of  the  reign 
Sept  3S  EUi.    of  the  said  Uidy  the  now  Queen,  the  aforesaid  Thomas  Walter,  at  Sut- 
demised  the      ^^q  Atthone,  aforesaid,   demised  and  to  fiurm  let  to  the  aforesaid 
qooto^plaintiff  ^^^  Kettle  the  aforesaid  close,  with  the  appurtenances,  in  which, 
to  hold  from      &C.  (amongst  other  thinss) ;  to  have  and  to  hold  to  the  aforesaid  John 
that  day  for       KetUe  and  his  assigns,  trom  the  aforesaid  29th  day  of  September,  in 
the  terra  of       the  S2d  year  abovesaid,  unto  the  end  and  term  of  one  whole  year 
bv*f  MtaV         ^®°  ^^^^  following,  and  fully  to  be  completed  and  ended.     By  vir- 
viHbereof  ^^^  of  which  said  demise,  the  aforesaid  John  Kettle  afterwards,  and 

pfauDtiff  en-  before  the  aforesaid  time,  when,  &c.  that  is  to  say,  on  the  SOth  day 
tered  and  was  of  September,  in  the  32d  year  aforesaid,  entered  mto  the  dose  afore- 
P^'^*^^^^  *  said,  in  which,  &c.  and  was  thereof  possessed  (o) ;  and  being  so  pos* 
and  pat  his  ^  sessed  thereof,  the  same  John  Kettle  afterwards,  and  before  the  atore- 
Suh  ^deT*"*  ^  thncy  when,  &c  that  is  to  say,  on  the  17th  day  of  June,  in  the  SSd 
dant  took  ^^  7^^  ^^  ^^  reign  of  the  said  lady  the  now  Queen,  put  his  cattle  afore- 
tbem,  &€.         ^d,  into  the  foresaid  close,  to  denture  the  grass  there  growing,  as 

it  was  lawful  for  him  to  do ;  which  said  cattle  were  in  the  iSbre- 
said  place,    &c.  depasturing  the  grass  there  lately  growing,  until 
the    aforesaid  George  Mason,    and  Francis  Esterley,    the   afore- 
said cattle,  at  the  aforesaid  time,  when,   &c.  took  and  unjustly 
detained  in  manner  and  form,  as  the  aforesaid  John  Kettle  above 
against    them    complaineth*      And    this   he    is  ready  to    verify    ' 
[  *  143  b.  ]  mierefore,  inasmuch  as  the  said  George  and  Francis  *have  abov 
,  acknowledged  the  taking  of  the  catue  aforesaid,  the  said  Joh 

Replication.      Kettle  prays  judgment,-  and  his  damages  aforesaid,  by  the  o 
defendants       gion  of  the  taking,  and  unjustly  detaining  of  the  said  cattle,  to  be  . 

M'"wa8 sciwid  i"^8®^  '®  ^'™>  *^  ^^^  ^®  afuresaid  George  Mason  and  Fran 
in  f^^of  the  Esterley  say,  that  well  and  true  it  is,  that  before  the  aforesaid  time 
locos  in  qno;     the  taking  of  the  cattle  aforesaid,  above  supposed  to  be  done,  and ' 

(m)  As  to  pleading  a  feoffment  and  profert  n.  (w  1).     Doe  v.  Pmiwidgef  4  Maol.  and 

tb^Uhlie  ante  p.  3ie.  n.  (v  1).    (Ed.)  183.    (Ed.) 

effect  of  a  limitation  to  and  to  the       <o)  As  to  pleading  possession  of  a  tern 

and  his  heirs,  see  ante  p.  313.  years,  see  ante  p.  43.  n.  (u).    (Eb.) 
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fore  the  said  grant  of  the  aforesaid  annuity  of  20/.  and  before  the  said 
Dionise  had  any  thing  of  and  in  the  aforesaid  eight  acres  of  pasture^ 
with  the  appurtenances,  in  which,  &c«  the  aforesaid  Thomas  Mayo  we, 
in  the  bar  aforesaid  to  the  conusance  aforesaid  named,  was  seised  of 
the  aforesaid  eight  acres  of  pasture,  with  the  appurtenances,  in  his 
demesne  as  of  fee ;  and  being  so  seised  thereof,  that  the  said  Thomas  and  that  he 
on  the  aforesaid  15th  day  of  January,  in  the  19th  year  aforesaid,  enfe-  made  the 
offisd  the  said  Thomas  Scot  and  John  Fremling,  in  the  bar  named,  of  f«>ffin«nt  on 
the  said  eight  acres  of  pasture,  with  the  appurtenances,  to  have  to  Jj"*^  condi- 
them  and  their  assigns  for  ever,  to  the  use  of  the  said  Dionise,  his  ' 

heirs  and  assigns  for  ever,  upon  the  conditions  aforesaid,  in  the  bar 
above  in  this  part  specified ;  and  that  by  virtue  of  the  same  feoffment,  and  that  D. 
and  by  force  of  the  aforesaid  statute,  the  said  Dionise  was  seised  of  ^*  ^^  seised 
the  aforesaid  eight  acres  of  pasture,  with  the  appurtenances,  in  which,  f^^  ^^^ 
&C.  (amongst  oUier  things)  in  his  demesne  as  offec,  in  manner  and  form,      ^^^  * 
as  the  aforesaid  John  Kettle,  in  the  bar  aforesaid,  to  the  conusance 
aforesaid,  above  in  pleading  hath  alleged.    And  the  said  George  and 
Francis,  the  now  defendants,  further  say,  that  the  aforesaid  Dionise 
before  Uie  aforesaid  time  of  the  taking  of  the  cattle  aforesaid  above 
supposed  to  be  done,  that  is  to  say,  on  the  aforesaid  SOth  day  of  May,  and  30th  May, 
in  the  19th  year  aforesaid,  by  his  writing  aforesaid,  gave  and  granted  ^^  ^''-  . 
to  the  aforesaid  Anne,  the  aforesaid  annuity  or  yearly  rent  of  20L  f^^  or^ 
issubff  out  of  the  aforesaid  place,  in  which,  &c,   (amongst  other  rent-charge 
things)  in  manner  and  form  as  the  aforesaid  John  Kettle,  in  the  bar  of  SOL  to 
aforesaid,  to  the  conusance  aforesaid,  above  in  pleading  hath  alleged ;  ^°"®»  for  her 
to  have  and  to  receive  the  annuity  or  yearly  rent  aforesaid  of  20/.  to  ' 
the  aforesaid  Anne  and  her  assigns,  for  the  term  of  the  natural  life  of 
the  said  Anne,  at  the  feasts  aforesaid  above  in  this  behalf  specified, 
by  equal  portions  to  be  yearly  received,  with  the  aforesaid  clause  of 
distress  in  that  writing  contained,  in  the  conusance  above  in  this  be- 
half specified  ;  and  the  said  George  and  Francis  Esterley,  also  in  fact  Bnt  say  that 
say,  that  the  aforesaid  Thomas  Mayowe  the  aforesaid  grant  of  the  *'><!  T.  M . 
rent  aforesaid,  and  the  estate  of  the  said  Anne,  in  the  said  rent  then  ^^  ^^V-^^ 
and  there,  that  is  to  say,  the  aforesaid  30th  day  of  May,  in  the  19th  ^^^d  confirm- 
year  abovesaid,  at  Sutton  Atthone  aforesaid,  by  the  name  of  Thomas  ed  said  ^rant 
Mayowe,  of  Sutton  Atthone,  in  the  county  of  Kent,  gent,  by  his  writ-  to  Anne ; 
ing  sealed  with  the  seal  of  him  the  said  Thomas,  and  now  brought  here 
into  the  court  of  the  said  lady  *the  now  Queen,  bearing  date  the  same   r  #  244,  a.  1 
day  and  year,  to  the  aforesaid  Anne,  by  the  name  of  Anne  Maxey,  of  - 

Chtgweli,  in  the  county  of  Essex,  ratified  and  confirmed,  as  by  the 
said  writing  (amongst  other  things)  more  fully  appeareth  ;  by  reason 
whereof  the  said  Anne  was  seised  of  the  annuity,  or  yearly  rent  afore- 
said ia  her  demesne  as  of  freehold,  for  the  term  of  her  life  ;  and  being  and  that  Anne 
so  seised  thereof,  the  said  Anne  afterwards,  and  before  the  aforesaid  afterward^s 
time,  when,  &c.  at  Sutton  Atthone  aforesaid,  took  for  her  husband  ^^P 
the  abovesaid  Dionise ;  and  afterwards,  and  before  the  aforesaid  time  ^^^  ^.^^ 
niien  it  is  supposed  the  taking  of  the  cattle  aforesaid  to  be  done,  that  leaving  her 
is  to  say,  on  the  aforesaid  20th  day  of  March,  in  the  29th  year  of  the  surviving, 
xeign  of  the  said  lady  the  now  Queen  aforesaid,  the  aforesaid  Dionise, 
a|t  Sutton  Atthone  aforesaid,  died ;  and  the  aforesaid  Anne  him  over-  soz.  due  for  one 
^i^ed,  and  was  and  yet  is  seised  of  the  aforesaid  annuity,  or  yearly  Xf^^  ''f "^ 
*ent  of  20/.  in  her  demesne  as  of  freehold,  for  the  term  of  her  life.  And  jg*  ei?^  t^' 
^>ecause  20/.  of  the  annuity,  or  yearly  rent  aforesaid,  by  a  whole  year  said  Anne; 
^i^ded  at  the  feast  of  St.  Michael  the  Archangel,  in  the  29th  year  of  ^od  makecog- 
^^%  reign  of  the  said  lady  the  now  Queen  aforesaid,  and  within  the  nixance  as  bai^ 
of  40  days  then  next  following,  were  not  paid  to  the  said  Anne,  liffsof  said 


^Ut  were  behind,  the  aforesaid  George  Mason,  and  Francis  Esterley,  as  ^jJ^S^Jfo* 
^jMliffii  of  the  said  Anne,  do  acknowledge  the  taking  of  the  cattle  ^^i^  ^^^^ 
'^resaidi  in  the  aforesaid  place,  in  which,  &c.  and  justly,  &c..as  in 
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tothedit- 
avi  boond :  and  this 
pnjrjvdgmeiit, 
toitayaDdex* 
accofdme  to 
pflovidedy  tobe  adjuwed 
pragrcth&at 
be  duniycd  m  these 
a  Ulflwcth,  M.  «<  To 
ahatt  cooie,  Thamas 
of  Kenty  gcnt» 
q£  the  said  HKMnas 
or'  Bemanf  s  Dm.  in  dnt  caantr  of  ICddleaem,  gent,  greet- 
in  oar  Laid  God  eveKtastmi^    Cnnr  je«  ihaS  we  the  sfcriesaid 
and  DuBnar  have  gxven^  yaiitwL  wkA  h^  this  aor  psesent 
vntinc  continned  tD  Anne  Miaxinr  af  Chigvel,  in  the  coantr  of  £a- 
ur  and  m  ammOBMum  as  a  certan  aisiiiagc  to  be  had  and  so* 
becsreen  the  anneaHd  Ib'nniii  Mafone  and  Aane  BAaxej 

,  one  TesiT  lent  or  jBuntr  Q£^DLmi  toed  and  hnrfui  mo- 

England  (afall  aver  other  af  a«r  lands  sndttncments  in  Snt- 

Attfaane  afiKcaaid  and  WiuningttBs  in  the  caantj  af  Kent  afore- 

to  bHae»  hohL  aad  iccaive  the  misk  jearij  icnt,  ar  annuitj  of 

aidy  af  the  a&rpiaiif  lands  and  trwf  ■Brnrf»  widi  their  appnr- 

,  Co  the  afixeaud  Anoie  and  her  assigns*  for  the  tenn  or  the. 

C^lMb.  J  lii^flf  the  foresaid  Anne;  as  thtt&aab  af  the*  Annandation  of  the 
hicaed  Maxy  die  Tiigjn.  aad  Ss.  3lichad  ^e  Aichngei,  by  equal 
aaitiani  jcariy  to  he  rccched;  mo^  if  is  h^ptn  the  afaesaia  yearly 
fins,  ar  ■maiii  af  «L  M  air  &MSafaniaatnS,  in  which  it  is  said  it 


aog^tahepaMi,  within 40  jaia  sAer  sny  ^  Ae  aTargiMd  feasts,  in 
avt  ar  in  akC  to  be  behind  and'anfaid»  that  then  it  snj^  and  shall  be 
iaaful  to  the  sfiai  laai  Anne  and  her  asMgaa  into  the  aforesaid  lands 


fesfccn,  to  carfT}  kad,  drive  away,  mo^  them  to  hee|^  in  their  power, 
■ncfl  of  the  sfosenid  ycasly  rest,  ar  annnity,  tagetfief  with  all  the 
arrearages  thereof^  if  any  were,  totheasit  be  sati&d  and  paid;  of 
which  wd  yearly  rent,  or  annnk^»  we  have  pot  die  aforesaid  Anne 
ykautj  in  fail  pmsgHinn  and  setsas,  by  the  pajrment  of  one  penmr  of 
lawful  money  of  Englaiid  (a),  Ac.  In  witnes  whereof,  we,  die  afore- 
said Thomas  >Iayowe  and  DiooiK  Mayowe,  to  this  oor  mresent  writ- 
ing onr  hands  and  teals  haTo  pot ;  dated  the  90th  day  of  May,  in  the 
IMi  year  ofthere^  of  oor  lad^  Ehaabeth,  by  the  grace  of  God,  dF 
EogfaiDd,  France  and  Ireland,  Qneen,  Defender  <^  the  Faidi,  Ac 
Dmmrrer.        Which  being  read  and  heard,  die  taid  John  Kettle  ndth,  that  the 

plea  aforesaid,  by  the  aforesaid  George  and  Francis  above  to  the  bar 
of  the  laid  John  Kettle  aforesaid,  to  the  conutance  aforesaid  in  manner 
and  form  aforesaid  above  pleaded,  and  the  matter  in  the  same  con- 
tained is  not  sulEcient  in  law  jusdy  to  acknowledge  the  taking  of  the 
cattle  aforesaid,  in  the  place  aforesaid,  in  which,  Ac ;  to  which  the 
said  John  Kettle  needeth  not,  or  by  the  law  of  the  Umd  is  any  ways 
bound  to  answer ;  wherefore  for  want  of  a  siifiicient  plea  in  this  be- 


judgment,  and  his  damages 
adjudged^ 


(r)  A«  ts  prsyioip  oyer  of  a  deed  in  order  to  Selk.  119.    1  SwiwI.  9.  (l).  9  b.  (i).  S89.  (t). 

dewsr,  •••  aate  p.  83.  n.  (t  l). ;  at  to  oyer  ia  317.  (s).    S  Sawid.  9.  (i«>  (15).  46.  (7).  S66 — 

ff^.  "Tl"^  practtee  relauDg  thereto,  lee  (t).  406.  (1).  410.  (8).    1  Chit.  Plead.  3d  edit- 

Coai.]>is.Flesder,P.    Bac.Abr.Pkai,I.i2.  4J5-4S1.    (En.) 

2*:.   l™f  ^■'*^-  ^^  edJt.45«.  613—618.    1        (a)  See  1  lost.  159  b.  160.  ill.  273.  314  b^ 

»«ll.  EML  f 85^-391.     3  Bl.  Coai.  »9.    3  313  s.  iL  379, 380.    (Ed.) 
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George  Mason  and  Francis  Esterley  say,  that  the  plea  afore-  Joinder  in  De- 
by  them  the  said  George  and  Francis  above  unto  the  bar  of  the  mnrrer. 
aforesaid  John  Kettle  aforesaid  to  the  conusance' aforesaid  in  manner 
and  form  aforesaid  above  pleaded,  and  the  matter  in  the  same  con- 
tainedy  is  good  and  sufficient  in  lawr,  justly  to  acknowledge  the  taking 
of  the  cattle  aforesaid  in  the  aforesaid  place,  in  which,  &c. ;  which 
plea,  and  the  matter  therein  contained,  the  said  George  and  Francis 
are  ready  to  verify  and  prove,  as  the  court,  &c.    And  because  the 
aforesaid  John  Kettle  to  that  plea  doth  not  answer,  nor  the  same  as 
Tet  any  ways  denieth,  the  said  George  and  Francis,  as  before,  pray 
judgment,  and' a  return  of  the  cattle  aforesaid,  together  witli  their  da- 
maffeSj  according  to  the  form  of  the  statute  ( r)  in  such  case  lately 
made  and  provided,  to  them  to  be  adjudged.    And  because  the  court  Cnriaadvisare 
of  tlie  lady  the  Queen  here,  of  their  judgment  of  and  upon  the  pre-  ^a^t. 
mises  to  be  given,  is  not  yet  advised,  day  is  given  to  the  parties 
aforesaid,  before  the  lady  the  Queen  here,  until  from  the  day  of 
Eastor  in  15  days,  wheresoever,  6cc.  to  hear  their  judgment  of  and  ToEist.^ 
inm  the  ^premise^ ;  because  the  court  of  the  lady  the  Queen  here  C  *  145  a«  ] 
toereoff  are  not  yet,  &c.  At  which  da^,  before  the  lady  the  Queen  at 
Westminster,  come  the  parties  aforesaid,  by  their  attomies  aforesaid ; 
and  because  the  court  of  the  lady  the  now  Queen  here,  of  giving  their 
judgment  of  and  upon  the  premises,  are  not  yet  advised,  further  day  is 
given  to  the  parties  aforesaid,  before  the  lady  the  Queen  on  the  mor- 
row of  the  Holy  Trinity^  wheresoever,  &c«  to  hear  their  judgment  Trin. 
of  and  upon  the  premises ;  because  the  court  of  the  lady  the  Queen 
here  thereof,  are  not  yet,  &c.    At  which  day,  before  the  lady  the 
Queen  at  Westminster,  come  the  parties  aforesaid,  by  their  attomies 
aforesaid;  and  because  the  court  of  the  lady  the  now  Queen  here,  of 
giving  their  judgment  of  and  upon  the  premises,  are  not  yet  advised, 
nurther  ^y  is  given  to  the  parties  aforesaid,  before  the  lady  the  Queen 
in  eight  days  of  St.  Michael  (s),  wheresoever,  &c.  to  hear  their  judg«  Midi. 
ment  of  and  upon  the  premises;  because  the  court  of  the  lady  the  Queen 
here  thereof,  are  not  yet,  &c.  Before  which  day  the  plea  aforesaid  was  Adjonrnment 
adfjoumed  by  the  writ  of  the  said  lady  the  Queen,  of  common  adjourn^  to  St.  Albam. 
ment  (t),  before  the  lady  the  Queen,  until  from  the  day  of  St.  Alichael 
in  one  month,  at  the  town  of  St.  Albans,  in  the  county  of  Hertford. 
At  which  day,  the  plea  aforesaid  was  further  adjourned  by  another 
writ  of  the  lady  the  Queen,  of  common  adjournment,  before  the  said 
lady  the  Queen,  until  the  morrow  of  AU  Souls,  at  the  town  of  St. 
Albans  aforesaid.    At  which  day,  before  the  lady  the  Queen  at  the 
town  of  Sl  Alban  dforesaid,  come  as  well  the  said  John  Kettle  by  his 
attorney  aforesaid,  as  the  aforesaid  George  Mason  and  Francis  Es- 
terley* in  their  proper  persons  ;  and  because  the  court  of  the  said 
bdy  the  Queen  that  now  is,  here,  of  giving  their  judgment,  'of  and 
opon  the  premises,  are  not  yet  advised,  day  further  is  given  to  the 
parties  aforesaid,  before  die  lady  the  Queen,  in  aght  days  of  St.  Hii-  HiL  se. 
wry,  wheresoever,  &c.  to  hear  their  judgment  of  and  upon  the  pre- 
mises ;  because  the  court  of  the  lady  the  Queen  here  thereof,  are  not 
Vet,  Ac.    Before  which  day  the  plea  aforesaid  was  further  adjourned, 
by  another  writ  of  the  lady  the  Queen,  of  common  adjournment,  be- 
fore the  lady  the  Queen  at  Westminster  aforesaid,  at  the  aforesaid 
eiffht  days  of  St.  Hilary ;  at  which  day,  before  the  lady  the  Queen  at 
Westminster,  came  as  well  the  aforesaid  John  Kettle,  by  his  attorney 


(r)  Stat.  7  Hen.  8.  c.  4.  s.3.  and  31  Hen.  8.  the  defendant  shall  recover  his  damages  and 

c.  19.  t.  3.  by  which  it  is  enacted,  that  in  case  costs.    See  ante  p.  162.  n.  (u).    (Ed.) 

•ny  avowry  or  cogniiance  for  rents,  &c.  or  for  (s)  As  to  the  alteration  of  Michaelmas  term, 

diange  feasant,  m  found  for  the  defendant,  or  see  ante  p.  9.  n.  (i).    (Co.) 

If  the  plaintiff  be  aonsuit  er  otherwise  barred,  (t)  Sec  ante  p.  5^.  n.  (w). 


soo 
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[  •  145  b.  ] 


Jadgmeat  finr 
tbe  Del«ii- 
fknt 


Th4(»  aKf  ritr  re- 
turiM  tb«l  th« 


IiM|iiUitioD 
returned. 


[  ♦146a.] 


Ante,  f  f  a. 


aforesaid,  as  the  aforesaid  George  Mason  and  Francis  Esterley,  in  their 
proper  persons;  and  because  the  court  of  the  said  lady  the  now 
Queen  here,  of  givinc;  their  judgment  of  and  upon  the  premises  are 
not  yet  advised,  day  further  is  given  to  the  parties  aforesaid,  before 
the  lady  the  Queen  from  the  day  of  Easter  in  15  days  wheresoever, 
&c.  to  hear  their  judgment  of  and  upon  the  premises;  because  the 
court  of  the  lady  the  Queen  here  thereof,  are  not  yet,  &c.  At  which 
day,  before  the  lady  the  Queen  *at  Westminster,  cometh  as  well  the 
aforesaid  John  Kettle,  by  his  attorney  aforesaid,  as  the  aforesaid 
George  Mason  and  Francis  Esterley,  in  their  proper  persons.  And 
upon  this  all  and  singular  the  premises  by  the  court  of  the  said  lady  the 
Queen,  that  now  is,  here,  being  seen,  and  mature  deliberation  thereof 
being  had,  because  it  seemeth  to-  the  court  of  the  lady  the  now  Queen 
here,  that  the  plea  aforesaid,  by  the  aforesaid  George  and  Francis, 
to  the  bar  of  tne  aforesaid  John  Kettle  aforesaid,  to  the  conusance 
aforesaid,  in  manner  and  form  aforesaid  above  pleaded,  and  the  mat- 
ter in  the  same  contained  is  good  and  sufficient  in  law ;  therefore  it  is 
considered,  that  the  said  John  Kettle  take  nothing  by  his  writ  afore- 
said, and  that  he  and  his  pledges  of  prosecuting  be  in  mercy  for  his 
false  claim  thereof,  and  tne  aforesaid  George  Mason  and  Francis 
Esterley  may  go  without  day,  and  have  a  return  of  the  cattle  afore- 
said, to  be  hcdden  by  them  irreplegiable  for  ever  (u).  And  further, 
according  to  the  form  of  the  statute  (w),  in  such  case  lately  made  and 
provided,  it  is  considered,  that  the  aforesaid  George  Mason  and 
r>ancis  Esterley  recover  against  the  aforesaid  John  Kettle,  their  da- 
mages which  they  have  sustained  as  well  by  occasion  of  the  pre- 
mises, as  for  their  costs  and  charges  by  them  laid  out  about  their  suit 
in  this  behalf.  But  because  it  is  unknown  to  the  said  court  of  the 
said  lady  the  now  Queen  here,  what  damages  the  said  George  and 
Fkancts  in  this  behalf  have  sustained :  it  is  commanded  to  the  sheriff, 
that  by  the  oath  of  good  and  lawful  men  of  his  bailiwick,  he  diligently 
enquire  what  damages  the  aforesaid  George  arid  Francis  have  sus- 
tained, as  well  by  occasion  of  the  premises,  as  for  their  costs  and 
charges  by  them  laid  out  about  their  suit  in  this  behalf;  and  the  in- 

2uisition>  which,  &c  to  the  lady  the  Queen,  on  the  morrow  of  the 
loly  Trinity,  wheresoever,  &c.  under  the  seal,  &c.  and  the  seals, 
4^c«  he  send,  together  with  the  writ  of  the  said  lady  the  Queen  thereof 
to  him  directed.    The  same  day  is  given  to  the  said  George  and  Fran- 
cis, &c.    At  which  day,  before  the  lady  the  Queen  at  Westminster, 
coiue  the  aforesaid  George  and  Francis  in  their  proper  persons;  and 
the  sheriff,  that  is  to  savt  Michael  Sands,  Esq.,  at  that  day  certified 
that  the  cattle  aforesaid,  before  the  receiving  of  the  writ  aforesaid, 
were  eloigned  (x)  to  places  to  the  said  sheriff  unknown  by  the  within 
named  John  Kettle,  so  that  those  cattle  to  the  aforesaid  George  and 
Francis  Esterley  he  cannot  return  irreplegiable,  as  to  the  said  sheriff 
by  the  writ  aforesaid  it  was  commanaed ;  and  further  the  said  sheriff 
certified  a  certain  inquisition  taken  before  him  on  the  8th  day  of  June, 
in  the  36th  year  aforesaid,  at  Deptford  Strand,  in  the  county  afore- 
said, by  the  oath  of  12  honest  and  lawful  men  of  his  bailiwick,  by 
which  It  is  found,  that  the  aforesaid  George  Mason  and  Francis  Es-- 
terley  have  sustained  damages  by  the  occasion  of  the  premises*,  be- 
sides their  costs  and  charges,  by  them  laid  out  about  their  suit  in  thi 
behalf  to  40s,,  and  for  their  costs  and  charges  to  two  pence  ;  then 
fore  it  is  considered,  that  the  aforesaid  George  M^on  and  Francii 
Esterley  recover  against  the  aforesaid  John  Kettle  their  damage^^^ 


for  the  defendant  in 
p7t6l.n.{v).    (Ed.) 


(w)  Statoter  Hen.  8.  c.  4.  8.5.  and  si  Hen 
8.  c.  19.  8. 3.    See  ante  p.  163.  n.  (u).    (Ed.) 
(x)  See  ante  p.  190.  n.  (s)  . 
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aforesaid^  by  the  inquisition  aforesaid,  in  form  aforesaid  found,  as 
also  9/.  to  them  the  said  George  soad  Francis,  for  llieir  costs  and 
charges  aforesaid,  by  the  court  of  die  lady  the  Queen  hereof  in- 
crease (t)  adjudged ;  which  said  damages  in  the  whole  do  amount  to 
llL  and,2ef.  And  the  aforesaid  John  Kettle  in  mercy,  &c«  And  fur-  (^piM  in  wi- 
ther it  is  commanded  to  the  sheriff,  that  he  take  in  withernam  (z)  of  ~!^||S 
the  cattle  of  the  said  John  Kettle  in  his  bailiwick,  to  the  value  of  the 
cattle  aforesaid,  which  to  the  aforesaid  George  and  Francis  were  ad- 
judged, and  cause  them  to  be  delivered  to  the  aforesaid  George  and 
Francis,  to  be  kept  by  them,  until  the  cattle  of  them  the  said 
George  and  Francis,  in  the  said  court  before  adjudged,  can  be  de- 
livered, &c« 

(y)  At  to  the  costs  in  replevin,  see  ante  pt       (z)  As  to  the  writ  of  capias  in  withemam^ 
16S.  n  (u).    (Ed.)  see  ante  p.  190.  n.  (t).    (Ed.) 


ANNE  MAYOWE'S  CASE. 

Hil.  35  Eliz. 


A,  enfeoffed  B.  npon  condition ;  A.  and  B,  by  deed  granted  a  rent-charge  to  C. ;  [S.  C.  Poph. 

the  condition  is  broken ;  A,  reenters ;  C.  distrained,  and  A,  brought  replevin ;  50.  S.  C  cited 

held  Oat  the  rent  remained  good,  the  grant  of  il.  ennring  to  C.  by  way  of  con-  ^\'^^i}^ 

fiimaiion.  q^^  ^^  n^ 

Lane,a8.  Cro.  Car.  478.  Shep.  Tonch.  85.  1S6.  241.  S84.  309,310,  311,  313, 313, 314,315. 317, 
318.  1  Wood,  146.  2  Wood,  245  n.  247.  2  Cm.  Dig.  47.  1  Prest.  Est.  2d  edit.  124.  Yin.  Ab. 
Confirmation,  A  a.  pi.  10.  B  a.  pi*.  8, 9.  Bac.  Abr.  Leases,  1 2.  See  the  references  and  notes  infra.] 


Ik  a  replevin  between  John  Kettle  plaintiff^  and  George  Mason  1593-1594. 
and  Francis  Esterley,  defendants,  which  began  Hil.  35.  Eliz.        v^s/^i/ 
Rot  498.  the  case  was  such :  Thomas  Mayowe  was  seised  in  fee       ^^^^ 
of  the  manors  of  Saipters  and  Hawley  in  Sutton  Atthone,  in  the        Mason 
coonty  of  Kent;  and  being  so  seised,  by  deed  indented,  did  en-  ^^^ 

feoff  Thomas  Scot  and  John  Fremling  m  fee  to  the  use  of  Dio-  rpt.il!li"b.] 
nise  Mayowe,   son  and  heir  apparent  of  the  said   Thomas 
Mayowe  and  his  heirs,  upon  certain  conditions  (a  I),  and  after- 
wanls,  and  before  the  conditions,  or  any  of  them,  were  broken, 
the  said  Thomas  and  Dionise  by  their  deed,  sealed  with  their 
<eal,  bearing  date  30  Maii  19  Eliz.  granted  to  Anne  Maxey  a 
J^early  rent  of  £0^.  issuing  out  of  the  said  manors,  for  the  term 
of  Iter  life  with  a  clause  of  distress :  and  aflerward  the  condition 
^as  broken,  and  Thomas  Mayowe  thereupon  did  enter  upon 
^e  said  Dionise  for  breach  of  the  condition ;  and  afterwards 
^^  defendants  as  bailiffs  of  the  said  Anne  Maxey  distrained  for 
^^  «aid  rent,  &c. ;  and  the  great  question  in  this  case  was,  whe- 
^*^^*'  the  possession  of  the  said  Thomas  Mayowe,  after  his  en- 
^ry  for  the  condition  broken,  should  be  charged  with  the  s^id 
'"^^^-     And  it  was  objected  by  Godfrey,  and  others,  of  counsel  Fw- the  plain- 
^^^  the  plaintiff,  that  his  possession  should  not  be  charged  for  **"• 

^'^  ^^  That  a  condition  may  be  annexed  to  an  estate  by  way  of  osci  Shep.  Touch.  126.  (Ed.) 
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divers  reasons:  first,  when  ihe  father  and  the  son  Join  in  the 
#rant  of  the  said  rent,  it  was  the  grant  of  the  son,  for  he  was 
Uie  ter-tenant ;  and  the  said  grant  enured  {a)  as  the  confirma- 
The  f^'l^^  tion  of  the  father;  then  it  was  said  that  a  confirmation  cannot 
^u^  bTWT  D^<^^  ^^y  estate,  which  is  subject  to  a  condition,  to  be  absolute^ 
of  coofifii».  and  a  confirmation  cannot  alter  the  quality  of  the  estate,  un- 
^<>V^  *  less  it  enlarges  the  estate  (b  1) ;  and  therefore  Littleton  (b)  saitfa, 
an^estate  np^  ^  ^®  disseisee  confirm  the  estate  of  one  disseisor,  it  shall  not 
condicioD,  be-  alter  the  estate  of  the  disseisors ;  and  (c)  1 1  Hen.  7*  29  a.  If 
aimiot**^  feofibr  confirms  tibe  estate  of  the  feoffee  upon  condition  before 
the  estate  ab-  ^^  condition  broken,  that  shall  not  alter  the  estate  of  the 
aolate.  feoffee  to  make  that  absolute  which  was  subject  to  a  condition 

I  •  147  a.  ]     •before  (cl ) ;  so,  it  was  said,  in  our  case,  the  grant  of  the  rent 

made  by  the  feoffee  upon  condition  was  subject  to  the  condition ; 
and  then  the  confirmation  of  the  feoffor,  and  namely  before  any 
condition  broken,  cannot  alter  the  quality  of  the  estate  of  the 
As  to  the  form  rent,  and  make  it  absolute.  And  the  manner  of  pleading  in  the 
of  pleading.  ^^^^^  aforesaid  was  also  urged,  for  the  effect  of  the  avowry  was, 
i*Co!^^a^'  that  Dionise  Mayowe  was  seised  of  the  said  manors  in  fee,  and 
(Sbep.Toiich.  by  the  deed  aforesaid  crauted  the  said  rent-charge  to  the  said 
^09].  Anne  td  supra ;  and  the  effect  of  the  bar  to  the  avowry  was,  that 

MMiV^M.  ^®^°^^  Dionise  had  any  thing  in  the  said  manors,  Thomas 
Co.Litf96/  Mayowe  was  seised  in  fee,  and  enfeoffed  the  said  Dionise  upon 
(*)^  ^'J'  *®  condition  ut  supra^  and  confesseth  the  said  grant  of  tl^e  rei^t- 
lit.  300  a.  301  ch&rge  hy  Dionise,  and  fdfler  for  the  condition  broken  Thomas 
a.  Bro.  Con-  entered ;  to  which  the  avowant  said,  that  well  and  true  it  is, 
C?*^  ^^*   that  the  said  feofiment  was  made  upon  condition  to  Dionise, 

and  that  he^  SO  Mail  anno  ig.  granted  the  said  rent-charge 
^os^'u^  prout,  &C.  But  (a)  furdier  he  said,  that  the  said  Thomas 
Sect  524.  Vid.  Mayowe  pradicf  concession  redditas  prad^^  ac  statum  gusd? 
Go.  Ut  45  a.  *  Anna  in  eod!  redditu  adtune^  sciP  prcsi  SO  Mmi  anno  19,  per 
Poph.67.         quodS  scrift  suum  sigillo  suo  sigiUaf  curueq.  hicprolaf  gerevf 

daf  iisd^  die  4*  annoprdrfaf  Annce  ratificavit  4*  confirmoMriif  &c : 
the  plaintiff  prayeth  that  the  said  grant  of  confirmation  may  be 
entered  in  hiec  verba^  and  so  it  was,  by  which  it  appears  that 
both,  that  is  to  say,  the  feoffor  and  feo^ee,  joined  in  the  grant 
ut  supra^  and  upon  that  the  parties  demur.  And  it  was  said^ 
that  by  that  it  appears,  that  the  avowant  pleaded  the  deed  by 
way  of  confirmation,  so  that,  in  supposition  of  law,-  the  erant 
of  the  rent  doth  precede  the  confirmation ;  and  then  it  is  all 
fiS'.^  Co^lit  ®°^  whether  it  had  been  a  day  or  a  year,  afler  the  grant ;  and 
3oo'a.  then  the  case  had  been  clear  (as  it  was  said) ;  for  (6)  Littleton 

(b  1)  As  to  confirmations  in  general,  see  1  il  Hen.  7.  28  b:  29  a.  Infira.  1  Inst  300  a.  ii. 

Inst  295  b.  Ace.  ii.  516—550,  and   the  notes  541.    And  if  tlie  feoffee  on  condition  make  a 

there.    Sliep.  Touch.  Sll,  Ace.    Gilb.  Ten.  75.  feoffment  oyer,  and  tlie  feoffor  confirm  tfie  es- 

8  BI.  Com.  325.  4  Cm.  Dig.  103.  Prest  Watl^.  tate  of  the  second  feoffee,  ^rhether  before  or 

Cony.  186 — 188.    (Ed).  after  tlie  condition  brol^en ;  the  condition  is 

discharged,  and  the  estate  of  Ae  confirmee  be- 

(cl)Aconfimiatiooof  the  estate  of  the  feoffee  conies  akMolnte,  infra,  Shep.  Touch.  310.  515. 

upon  condition,  before  breach,  lias  no  opera-  See  further  when  a  confirmation  shall  enore  to 

Qon;  but  if  it  be  made  after  the  condition  is  alter  the  quality  of  an  estate,  and  when  by  way 

broken,  so  that  the  feoffor's  entry  is  lawful,  in  of  enlargeinent,  1  Inst.  298  a.  b.  299  a.  b.  302  a. 

this  case,  the  confirmation  will  extinguish  the  308  a.  b.  ii.  532 — 541.  and  the  notes  ib.  Shep. 

condition,  for  it  is  a  rule  that  what  mav  be  de-  Touch.  310—314.  Com.  Dig.  Confinnatioiiy  B. 

feated  by  entry,  owy  be  confinned  by  deed,  3|4,  C.l|2,Infnu  (Ed.) 
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doabU  the  case  of  the  disseisor  and  disseisee^  if  they  both  joia 
in  a  grant  of  a  rentF-charge,  whether  the  disseisee  sAer  his  re- 
entiy  shall  avoid  it  (p  1 ) ;  and  yet  there  the  entry  of  the  dis- 
seisee is  kiwful,  and  no  estate  subject  to  any  condition.    And  Rale— that 
(c)  11  Hen.  7.  28  b.  was  cited,  where  a  rule  is  taken,  that  where  Jefeited^by' 
I  may  ayoi4  a  thing  by  my  entry,  I  may  make  it  good  by  my  entry,  maybe 
confirmation ;  upon  which  they  did  imply,  that  if  bis  entry  hie  nude  good  by 
not  lawful  at  the  time  of  the  confirmation,  (as  in  our  case  it  was  ^™'"*^"^ 
not),  the  confirmation  is  nothing  worth  (e  1). 

Against  which  it  was  argued  by  the  Attorney-General  and 
others;  and  as  to  the  first  reason,  they  conceived  there  was  a 
difference  between  the  case  at  bar,  and  the  cases  which  were  put; 
for  (f )  when  the  estate  of  him  to  whom  the  confirmation  is  made, 
is  upon  an  express  condition,  there  the  confirmation  made  to  L     147  b.  J 
liim  cannot  take  away  the  condition  (f  1) ;  but  if  such  feoffee  upon  p^p  thedefein 
cooditioa  makes  a  feofiment  over,  so  that  his  estate  is  only  sub-  daots. 
ject  to  a  condition  contained  in  another  conveyance,  {%)  but  no  con-  P*^**  ■  ^®"* 
dition  is  expressed  or  annexed  by  his  feoffor  to  his  estate,  there  estate  apMi " 
a  ^confirmation  of  his  estate,  which  he  hath  by  absolute  words,  conditioii,  can- 
shall  extinguish  the  condition  which  was  annexed  to  the  estate  ^  ^ildiS^ 
of  the  first  feofiTee.    And  the  Attorney  said,  that  this  difierence  yet  iftfaeftof- 
is  well  proved  by  the  case  of  Litt.  and  other  books ;  for  {a)  if  m  conyeya 
the  lessee  for  life  grants  a  rent-charge  in  fee,  this  grant,  by  the  fJ^^^'^J!^ 
words  of  it,  is  absolute  and  a  fee-c^imple  not  determinable  by  finns  the  es- 
any  thing  contained  in  the  deed,  but  in  respect  of  the  estate  of  ^^^.^^^"^ 
the  grantor,  it  is  determinable  by  his  death :  and  yet  Litt.  fol.  whether  be^' 
1S£  a.  saith,  and  (i)  26  Ass.  pi.  38.  and  [c)  45  Ass.  pi.  13.  agree  fore  or  after 
it  also^  that  if  he  in  the  revers»ion  confirms  such  grant,  the  rent  '^'^^^ 
is  good  IB  fee:  but,  without  Question,  if  the  {d)  determination  ^ting^iied. 
of  the  rent  had  been  expressed  in  the  .deed,  the  confirmation 
had  not  enlarged  it,  or  made  it  abscdute.    And  therefore  if  les-  if  tenant  for 
see  for  life  haa  granted  a  rent  to  one  and  his  heirs  during  the  life  s^nt  a 
life  tff  the  lessee  for  life,  and  afterwards  the  lessor  had  confirm-  ^^J]^^or 
ed  the  rent  to  the  grantee  and  his  heirs,  and  the  tenant  for  life  confirm  it,  the 
died,  the  rent  should  cease  (o  1);  for  Uie  confirmation  cannot  p"^^^^^ 
enlarge  that  which  is  determinable  by  express  condition  or  i^^fbrHfe 
limitation,  and  that  fully  appears  by  Litt.  Tit  Confirmation  124.  bad  granted  a 
So  that  this  difierence  appears  plainly  by  Litt  for  in  his  chap-  '^*  ^  "^ 
ter  of  confirmation  he  puts  both  the  cases  (h  1).    The  Attorney  heir8,?aring 
further  said,  that  if  a  man  be  lessee  for  life  upon  condition,  and  the  life  of  the 


It  for  life,  and  the  lessor  confirmed  to  the  srantee  and  his  heirs,  the  confirmation  would  not 
enlarge  the  estate,  (c)  Co.  Lit  SOS  a.  Br.  Confirm.  3s.  Cr.  Car.  47.  [S  Wood,  S74].  (t)  [Vin. 
Abr.  ConfimatioD,  A  a.  pi.  10].  Co.  Lit  SOI.  a.  [Shep.  Tdnch.  309.  Vin.  Abr.  Confirmation, 
A  a  pL  10].  (a)  Co.  LiL  301  a.  Lit.  Sect  5S9.  Kelw.  103  a.  [Shep.  Tonch.  310.  313.  315. 
Prett  Est  td  edit  124.  Bac.  Abr.  Leases,  1 8].  (6)  Br.  Confirmation^  15,  16.  (c)  Br. 
Grant,  73. 80.  [Shep.  Tonch.  317].    (d)  Co.  lit  301  a.  [Shep.  Tonch.  314.  317].  (t)  10  Co.  49. 

(d  1)  That  the  disseisee  after  bis  reentry,  (h  l)  See  1  Inst  301  a.  ii.527.  Shep.  Tonch. 

ahaU  not  avoid  tiie  rent-charge  andnst  his  own  314.    So  if  tenant  for  life  makes  a  lease  for  SO 

coiAnHitkm,  see  11  Hen.  7.  S8  b.  1  Inst  300  years  generally,  a  confirmation  by  the  rerer* 

a.ii.  541.    Infra  n.  (M 1).    (Ed.)  sioner  will  render  it  absolute  for  the  whole 

(nl)  See  sapra.  n.  (c  1).  term;  for  the  lease  being  made  generally  for 

(r  i)  Unless  it  be  made  after  breacb  of  the  80  years,  nothing  appears  to  Uie  contrary,  but 

canditftOB,  anp.  n.  (c  1).    (Ed.)  that  it  was  a  good  lease  for  that  Ume  absolntdy ; 

(«  1)  Unlew  the  aeed  of  confinnation  con-  for  the  death  of  the  lessor,  which  wonld  deter* 

tiined  a  clanse  of  distress,  wbich  would  amount  mine  it  sooner,  is  not  mentioned  in  tiie  lease ; 

to  a  new  grant,  1  Intt  309  a.  iL  539.  Sbep.  when,  therefore,  the  reversioner,  who  alone 

Tonch.  314.   (Eo.)  cooM  take  adyanUge  of  that  implied  MadtttioB 
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If  the  lessee  he  grants  a  rent  in  fee,  and  the  lessor  confirms  it,  and  then  the 
SndftioDT^"  condition  is  broken,  and  the  lessor  enters,  yet  the  rent  doth  re- 
mnts  a  rent  main  caum  qua  supra  (i  1) ;  and  it  seemed  to  him,  that  if  the  (e) 
in  lee,  and  the  feofiee  upon  condition  makes  a  feofiment  over  absolutely,  and 
iLttKraghhe^  ^^  ^^^^  feoffor  confirms  his  estate,  he  shall  hold  it  without  any 
Jterwardi  en*  condition  (k  1),  be  the  confirmation  made  after  or  before  Uie  con- 
^S^5S^  dition  broken. 

remaint.  ^{f)  ^^oS^^  upon  condition  grants  a  rent  in  fee,  and  the 

Soif  feoffee  on  feoffor,  by  another  deed,  confirms  it  to  him  and  his  heirs,  and 
^^^"'11?*^"  t  *^®'  ^  condition  is  broken,  and  the  feoffor  enters  for  the  con- 
mfee,  and'tbe  dition  broken ;  yet  the  rent  remains,  which  was  granted  by  Pop- 
feoffor,  fa^an-  ham,  Chief  Justice,  4"  totam  Curiam.    And  further  he  said,  it 

grantee, and  fee-Simple  may  be  charged  with  a  rent*charge,  one  way  or  other; 
afterwards  en-  go  in  this  case,  (f )  when  all  those  who  have  interest  in  the  land 
yaibe  rent  '  J^^^  ^^  ^  grant  of  a  rent,  so  that  the  grant  is  made  concurrerUibus 
remains— fldM.  his  qtue  injure  requirufUur,  he  conceiveth  the  grant  is  good :  and 
J^  ^•^*  therefore,  if  the  (A)  patron  and  ordinary  charge  the  glebe  in 

infeemay  be  ^™®  ^^ vacation,  it  snail  bind,  because  no  other  hath  interest 
charged  with    therein  during  the  vacation,  but  they  on]y  (Ml);  and  he  relied 

*r*ther"^a«in  ™"^^  "P^*^  *^®  ^^^^  ^^  ^^  Hen.  7.  21  a.  (f )  Eriche's  case ; 
case  of  a  grant  which,  in  effect,  was,  that  tenant  in  tail  made  a  feo£Snent  in  fee 
by  patron  and  upon  condition,  which  feoffinent  is  to  the  use  of  himself  and  his 
dni^irvaca-  ^^^^  ^^^  afterwards  he  bound  himself  in  a  statute,  which  by 
tion.  force  of  the  statute  of  (^)  1  Rich.  3.  c.  1.  is  extended  (he  having 

[^148 a.]     then  but  an  use  and  a  ^condition) ;  and  after  the  condition  is 

broken,  by  which  the  feofiment  is  avoided,  and  he  seised  of  an 
dt^'^  nT  estate  in  tail  again,  yet  he  shall  not  avoid  the  extent:  the  same 
A.,  t^ant  in  law,  (j:)  if  he  had  granted  a  rent-charge,  and  after  the  condition 
^  enfec^  liad  been  broken,  the  charge  had  been  good,  although  the  es- 
tionto  Uie       ^^®>  ^^^  of  which  the  use  was  limited,  (and  which  was  the  cause 

nse  of  A.  in  fee,  and  A,  had  granted  a  Tent-cbar|;e,  or  bound  himself  in  a  statute,  which,  by 
the  1  R.  3.  ¥ras  extended,  on  re-entry  for  coudition  brolcen,  he  should  not  avoid  the  cfaaige, 
or  extent  {e)  9  Co.  140  a.  142  a.  Co.  Lit.  277  b.  Poph.  51.  [Yin.  Abr.  Confinnation»  Ba« 
pL  9]*  (/)  <^*  Lit.  300  a.  (jf)  Poph.  50.  Winch.  31 .  Lit.  Sect.  648.  Co.  Lit  343  a.  1 0  Co. 
48  b.  Hob.  7.  (t)  [Shop.  Touch,  241.  1  Wood,  146].  (A)  5  Co.  81  b.  Co.  Lit.  343  b.  8  R.  f . 
Annuity,53.  F.  M.  B.  152.i.  (i)Poph.  50.  7  Co.  14  a.  Mo.  325.  Br.  Condition,  249.  Co. 
Lit.  243  a.    [Shep.  Touch.  284.    2  Cru.  Big.  47].    (fc)  t  R  3.  cap.  1.    (t)[Shep.  Touch.  284]. 

thinks  fit  to  waive  it,  and  confirms  the  lease  as  that  they  joined  in  an  assignment  of  the  lease 
it  was  made  at  first,  it  l>ecomes  his  own  lease  for  the  21  years ;  and  then  it  may  well  be  con- 
fer so  much  of  the  time  as  would  have  fallen  strued  to  amount  to  a  confirmation  by  tiie  les- 
into  Ills  reversion  by  the  death  of  the  tenant  for  sor  for  that  time,  for  the  lessqr  may  confirm 
life,  before  tiie  term  run  out ;  but  supposing  the  land  to  the  lessee  for  any  longer  time,  and 
the  lease  lud  been  for  20  years,  if  the  tenant  thereby  enlarce  his  estate  or  interest,  Bac.  Abr. 
for  life  should  so  long  live ;  in  this  case,  the  Leases,  I.    {Ed,) 

death  of  the  lessor  being  made  the  express  (n)  See  1  Inst,  301  a.  ii.  527.  300  a.  U.  544. 

limitation  of  the  term,  no  confirmation  ot  the  Ccnn.  Dig.  Confirmation  C  2.    (Ed.) 

lease  can  extend  its  duration  beyond  that  eveut,       ^      v   *_.  j  ^^^  «»•«»«  .<^».  *^  w-   i 

see  1  Inst  301  a.  ii.  527.  Bac.  Abr.  Leases,  I.  ,.  (^.f  ft^Wn*  ^.h  ]T^lZ.^!SiJ^'^ 

In  Umpet'McoH.  post,  10.  Co.  49  a.  it  is  held  Sad^!h*!?SSS^.„^^hl?!^f^^^ 

thatwh^e  a  lease*is  iuide  for  21  years,  if  the  "li^,5^!?\"u*?y^^^ 

lessee  so  tong  live,  and  the  lessor  and  lessee  join  ^^\%  "^tl^^ZT^i  5«f   t«  A.    *  ' 

in  agrant  by  deed  of  the  term  to  another,  and  ^  ^o.  142.  1  ^^^^'''r^*^'  ««  A« 

afterwards  the  lessee  dies  within  the  21  years,  ^  ^^'  P''  ^^'  *  Wood,  245.  n.    (Ed.) 

yet  the  grantee  shall  hold  for  the  residue  of  the  (l  1)  But  aU  grants  in  fee  by  persons  having 

term ;  but  to  reconcile  this  case  with  the  doc-  any  ecclesiastical  living,  are  now  restrained  by 

trine  above  laid  down,  it  mast  be  intended,  statutes  1  Elif,  c.  18.  13  Elix.  c.  10.  18  Eliz.  c« 

that  in  the  assignment  no  notice  was  talcen  of  11.  i  Jac.  c.  3.  see  1  Inst.  44  a.  301  a.  349  a« 

the  express  limitation  affixed  to  the  lease,  but  343  b.i.  195.  ii.418.  iiL  101,  2. 107.    (So.) 
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that  the  ^ant  of  the  rent  was  good  by  the  said  statute,)  were 
deieat#d  by  the  said  condition ;  yet  he  having  the  use  and  the 
condition  together  at  the  time  of  the  grant,  the  grant  remains  good. 
And  (+)  the  case  of  disseisor  and  disseisee  (m  1),  which  is  agreed  ,j^  ^^^  ^^ 
in  11  Hen.  7«  28  b.  is  all  one,  in  effect,  with  our  case;  and  our  confirmaGon 
case  is  stronger,  because  the  grant  and  confirmation  are  all  by  ^^  ^^h  l>y 
one  deed,  so  that  the  rent  was  never  subject  to  any  condition.  JS^^eS^so 
And  afterwards  judgment  was  given  by  Popham,  Chief  Justice^  that  tiie  rent 
Clench,  Gawdy,  and  Fenner,  Justices,  for  the  avowant,  that  the  newwasmb- 
rent  did  remain  good.  'SSfdiS^f 

Judgment  that  the  rent  remained  good,    (f )  Co.  Lit.  900.    Cr.  Car.  478.    Br.  Confirmation,  St. 

(Ml)  See  Shep.  Touch.  85.    i  Wood,  245    n.     Vin.  Abr.  Confirmation,  B  a.  pi.  9.  Ante 

p.dd3.n.(Dl).    (Ed.) 


THE  RECTOR  OF  CHEDINGTON^S  CASE- 

Michaelmas  Term,  38  and  39  Eliz.  Rot  551. 
In  the  King's  Bench,  Ejectione  firmes. 


Bb  it  remembered,  that  heretofore,  that  is  to  say,  in  Easter  term  last  1596-1598. 
past,  before  the  lady  the  Queen  at  Westminster,  came  David  Lloyd, 


clerk,  by  Stephen  Worley  his  attorney,  and  brought  here  in  the  court  Lioyd,  Clerk 
of  the  said  laay  the  Queen  then  there  his  certain  oill  against  William    ^  cterk'^^' 
Wilkinson,  in  custody  of  the  marshal,  &c.  of  a  plea  of  trespass  and  ^^  * 

2'ectment  of  farm  (a)  ;  and  there  are  pledges  of  prosecuting  (to  wit)     Wilkinson. 
ihn  Doe  and  Richard  Roe:  which  said  bill  follows  in  these  words,  [Pt.Iw— I48b.] 
as.  Bucks  (b),  ss.  David  Lloyd,  clerk,  complaineth  of  William  Wil-  Backs,  u. 
kinson,  in  custody  of  the  marshal  of  the  Marshalsea  of  the  lady  the  Declaration  in 
Queen  before  the  Queen  herself  being,  for  that,  that  is  to  say,  that  jljjjl^^'''^''^  ^ 
whereas  David  Roberts,  clerk,  rector  of  the  parish  church  of  Cheding« 
ton  in  the  county  aforesaid,  on  the  26th  day  of  March,  in  the  38th  year 
of  the  reign  of  the  lady  Elizs^eth,  now  Queen  of  Endand,  at  Cheding- 
ton  aforesaid,  by  his  indenture  sealed  with  his  seat,  and  now  shown 
to  the  court  here  of  the  said  lady  the  now  Queen,  bearing  date  tbe 
same  day  and  year,  demised,  granted,  and  to  farm  let  to  the  afore* 
said  David  Lloyd  Uie  rectory  (c)  of  the  parish  church  of  Chedinffton 
aforesaid,  and  60  acres  of  land,  with  the  appurtenances,  in  Che&ig- 
ton  aforesaid ;  to  have  and  to  hold  the  rectory  and  tenements  afore* 
said,  with  the  u)purtenances,  to  the  said  David  Lloyd  and  his  assigns, 
from  the  day  of  the  date  of  the  indenture  aforesaid,  unto  the  end 
and  term  of  three  years  then  next  following,  and  fully  to  be  com- 
pleted ;  by  vhtue  of  which  said  demise,  the  said  David  Lloyd  enter- 
ed into  the  rectory  and  tenements  aforesaid,  with  the  appurtenances, 
and  was  poss^sed  thereof,  until  the  said  William  afterwards,  that  is 
to  say,  on  the  10th  day  of  April  in  the  year  abovesaid,  at  Cheding- 

<a)  In  ejectment  in  K.  B.  it  is  now  most       (b)  That  in  ejectment  the  venne  is  local, 

mial  to  proceed  by  declaration  on  a  sopposed  ante  p.  8.  n.  (D 1).    (Ed.) 
orii^inal  writ,  and  not  by   bill,  Adam's  rjject. 

176.  Ist  edit.    As  to  the  action  of  ejectment  in        (c)  That  an  ejectment  will  lie  for  a  rectory, 

ceneral,  see  the  books  cited,  ante  p.  8.  n.  (c  1).  see  d  Lev.  96, 97.    Untchuuon  v.  PulUr,   2  Ld« 

(£o).  Raym.  1471.  i  Intt  UL  SIO.  n.  (l).    (£o.) 
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ton  aforetaidy  with  force  and  arms,  &c.  entered  into  the  rectory  and 
tenements  aforesaid,  with  the  appurtenances,  upon  the  possession  of 
the  said  David  Lloyd  thereof,  and  ejected,  expelled,  and  amoved 
thesaid  David  Lloyd  from  his  farm  cdforesaid  (his  term  aforesaid, 
{  *  H9  a«  2  ^^^  y^^  ended)  *and  him  the  said  David  Lloyd  from  his  possession 

thereof  held  out,  and  doth  yet  hold  out,  and  other  wrongs  did  onto 
him,  against  the  peace  of  the  said  lady  the  now  Queen,  to  Uie  damage 
of  the  said  David  Lloyd  of  20/^  and  thereof  he  brings  suit,  &c.  With 
this,  that  the  said  David  Lloyd  will  verify  that  trie  aforesaid  David 
Roberts,  then  rector  of  the  parish  church  aforesaid,  is  living,  and  is 
in  full  life  (d)  (to  wit)  at  Chedington  aforesaid,  &c.  And  now  at  this 
day,  that  is  to  say,  Saturday  next  after  eight  days  of  St.  Michael  (e) 
in  this  same  term,  until  which  day  the  said  William  had  leave  to  im- 
laparlanee.      pari  (f)  to  the  bill  aforesaid,  and  then  to  answer,  &c  before  the  lady 

the  Queen  at  Westminster  come  as  well  the  aforesaid  David  Lloydfy 

by  his  attorney  aforesaid,  as  the  said  William,  by  Richard  Belfield, 

Plea,  not  his  attorney;  and  the  said  William  defendeth  the  force  and  injury^ 

gnilty.  when,  &c.  and  saith  that  he  is  not  thereof  guilty ;  and  of  this  he  put- 

Iisae  joined,      teth  himself  upon  the  country ;  and  the  said  David  likewise,  &c« 

Therefore  let  a  jury  thereof  come  before  the  lady  the  Queen  at  West- 
Venire  facias,    mipster,  on  Saturcby  next  after  one  month  of  St.  Michael,  and  who 

neither,  &c.  to  recognize,  &c.  because  as  well,  &c.  the  same  day  is 
Respite  for  de-  given  to  the  parties  aforesaid  there,  &c. ;  from  which  day  the  jury 
ftolt  of  jurors,  aforesaid,  between  the  parties  aforesaid,  was  respited  between  them, 

before  the  lady  the  Queen  at  Westminster,  until  Thursday  next  after 
one  month  of  Easter  from  thence  next  following,  for  want  of  jurors, 
ri_.^»  I  Ac.    At  which  day,  before  the  lady  the  Queen  at  Westminster,  come 

^^  ^^"^  as  well  the  said  David  Lloyd  as  the  said  William  Wilkmson,  by  their 
as  to  the  60  attornies  aforesaid ;  and  the  jurors  of  the  said  jury  being  <^ed  also 
acres,  defeiH  appeared,  who  to  say  the  truth  concemii\g  the  premises,  being 
dant  aot  cnosen,  tried  and  sworn ;  as  to  the  said  60  acres  of  land,  above  in  the 

^^^'  declaration  aforesaid  specified,  do  uay^  upon  their  oath  aforesaid,  that 

and  as  to  the  the  said  William  Wilkinson  is  not  gmlty  of  the  trespass  and  ejectment 
rectory,  aforesaid,  as  the  said  William  above  in  pleading  hath  alleged;  and  as 

to  the  rectory  aforesaid,  with  the  appurtenances,  in  the  declaration 
aforesaid  likewise  specified,  the  jurors  aforesaid  likewise  say,  upon  their 
p.  oath,  that  long  beiore  the  said  time  when  the  trespass  and  ejectment 
wiil^Trec-  aforesaid  is  above  supposed  to  be  done,  that  is  to  say,  on  the  2d 
tor  of  the  said  day  of  March,  in  the  second  year  of  the  reisn  of  the  lord  Edward 
rectory,  2d  the  6th,  late  King  of  England,  on^  Nichdas  Fitzwilliams,  derk, 
ltf^^,sd  Ed.  n^as  rector  of  the  parish  church  of  Chedington,  otherwise  Chettineton, 
tare  betf^n  ^^i''®'^^'  <^^  ^^^  ^^^  ^^  Nicholas,being  rector  of  the  said  churc£  be- 
him  on  the  one  f^^  ^^  ^^  ^^^  when,  &c.  that  is  to  say,  on  the  said  2d  day  of  Mardi 
part,  and  Eli-  in  the  second  year  aforesaid,  at  Chedington  aforesaid,  by  his  certain  in- 
nbeth  Elder-  denture  made  at  Chedington  aforesaid,  between  him  the  said  Nichdas^ 
lE^' h^Ei?'  •  ^  ^^  name  of  Nicholas  Fitzwilliams^  rector  of  the  parish  church  of 
ker^William  Chedington,  in  the  county  of  Bucks,  of  the  one  part,  and  Elisabeth 
Elderker,  and  Elderker,  widow,  Ralph  Elderker,  William  Elderker,  and  Thomas 
Thomas  El-  Elderker,  by  the  name  of  Elizabeth  Elderker,  widow,  late  wife  of 
derker,ofthe  William  Elderker,  gent,  deceased,  Ralph  Elderker,  William  Elder- 
^^  toEliit  ^!^^'  ^^  Thomas  Elderker,  sons  of  the  bodies  of  the  first  named  WQ* 
beth  the  said  Uam  and  Elizabeth,  lawfully  begotten,  of  the  other  part,  (one  part 
rectory;  whereof  sealed  with  the  seal  of  the  said  Nicholas,  was  here  shown  in 

[  *  149  b.  3  evidence  to  the  jurors  aforesaid)  gave,  granted,  *  and  to  form  let  to 

(n)  See  the  form  of  an  averment  of  the  conti-       /-x  a-  ♦-.*!*    uu      •  *•        i*  ws  u    i 

niL'ce  of  the  life  of  a  rector,  Winch.  1162.  «<!>  ^L?L^^'*A"^^?^,*^v  ^  M^^^*"" 

As  to  the  averment  of  the  life  of  cestaiqne  vie  Tc""!  Mte  p.  9.  n.  (i).    (En.) 
In  general,  see  1  Saand.  235.(8).    2BL  Com.     '  /.\  a   4.   -^     t  «       ^      r  ^ 

ISO.  t  CWt  Held.  2*4.  (n).  \fen.)  <')  ^  *^  ""pwlance,  ante  p.  9.  n.  (e). 
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tlie  said  Elizabeth  Elderker  the  rectory  and  glebe-boids  of  the  church 
aforesaid ;  to  have  and  to  hold  the  said  rectory  and  gld)e  lands,  with  hibendani  tto 
all  fruits,  oblations,  obventions,  tithes  and  rights,  with  their  appurte-  ^^  fotao 
nances  and  commodities  whatsoever,  to  the  si^id  rectory  in  any  man-  ^if^ITj'^*^ 
ner  belonging  or  appertaining,  to  the  said>£lizabeth,  from  the  aforesaid  ji^     ^    ^^ 
2d  day  of  March  in  the  second  year  aforesaid,  until  the  end  and  during  and'if  ahe  died 
the  term  of  80  years  from  thence  and  immediately  following  the  date  or  aUeaed  the 
of  the  said  indenture,  if  the  aforesaid  Elizabeth  should  so  long  live,  premises  wittft* 
and  diould  not  alien,  grant,  or  give  the  said  demise  or  term ;  and  if  ^  the  tenB, 
it  should  happen  that  the  aforesaid  Elizabeth  within  the  smd  term  of  ^tete!£>^ 
80  years  should  die,  or  alien,  give  or  grant  the  premises,  that  then  cease  - 
the  estate  of  the  said  Elizabeth  should  cease ;  and  then  the  said  Nidbo-  and  then  he 
las  by  his  indenture  aforesaid  gave,  granted,  and  demised  all  and  sin-  granted  the 
gttlar  the  premises  for  so  many  years,  as  then  should  remain  unex-  preasiseslbrfo 
pired  after  the  death  of  the  said  Elizabeth,  or  the  alienation  of  the  ^S^S^^^ 
said  Elizabeth,  to  the  aforesaid  Ralph,  for  and  during  the  residue  of  th^^^*^ 
the  said  term  of  die  said  80  years  (ir  he  should  so  long  live)  wiUiout  to  come  after 
maldogany  alienation,  grant,  or  gift  of  the  said  term;  and  if  he  the  death  or 
ahoukThappen  to  diCi  or  to  alien  the  premises  within  the  term  afore-  ^Henatioo  of 
said,  that  tnen  his  estate  should  cease :  and  then  the  said  Nicholas,  j^'^v^^J^ 
l^hnLindenture  aforesaid,  gave  and  granted  all  and  singular  the  pre-  thonld'soloLp 
misea  to  the  aforesaid  William  for  and  during  so  many  years  or  the  live ;  and?& 
said  term  of  80  years  as  then  should  remain,  if  he  should  live  so  long,  diedoralien- 
and  should  not  alien  the  said  term;  and  if  the  said  William  should  hap-  ^|L^^?j^ 
pen  to  die,  or  to  alien  the  premises  within  the  aforesaid  term,  that  Saw- and** 
then  his  estate  should  cease ;  and  then  the  said  Nicholas,  by  his  in-  then  he  «rant- 
denture  aforesaid,  gave  and  granted  all  and  singular  the  premises,  for  ed  in  like 
and  during  so  many  years  of  the  aforesaid  80  years  as  then  should  con-  ^nner  to 
tiDue  and  remain  unexpired,  to  the  aforesaid  Thomas,  his  executors  ?^^^f? '  ^ 
and  assigns ;  as  by  the  said  indenture  shown  to  the  jurors  aforesaid  al^enati^    ^^ 
in  evidence;  (amongst  other  things,)  more  fully  appeareth*    And  fur-  See,  then  to 
ther,  the  jurors  aforesaid,  upon  their  oath  aforesaid,  say,  that  the  Thomas  for  so 
aforesaid  lord  Edward  the  sixth  late  king  of  England,  afterwards  and  ^^7^^  ^^ 
before  the  time  when,  &c.  that  is  to  say,  on  the  I2th  day  of  Septem-  ^^^^^ij 
ber,  in  the  third  year  of  his  reign,  (the  aforesaid  Nicholas  then  being  be  then  nnex* 
rector  of  the  church  aforesaid,)  by  his  letters  patent  (o),  under  his  pired. 
great  seal  of  England  sealed,  and  in  due  manner  made,  bearing  date  King  Ed.  6. 
at  Westminster  the  said  12th  day  of  September,  in  the  third  year  of  his  patron  of  the 
reign  aforesaid,  (the  aforesaid  lord  the  Kmg  then  being  the  true  pa-  *^^  rectoiy, 
tnmofthe  said  rectory,)  seeing,  reading,  and  examining  the  inden-  ^Jf^Sh^t. 
tore  aforesaid,;of  his  special  grace,  certain  knowledge,  and  mere  mo-  5  £^^  5,  ^^ 
tioDy  and  also  with  the  advice  and  consent  of  the  beloved  uncle  of  the  firm<Ml  titoaaid 
aforesaid  lord  the  King,  the  Duke  of  Somerset,  governor  of  the  per-  indoitnre  of 
SOD  of  the  same  King,  and  protector  of  the  kingdoms,  dominions,  and  <l®>aise« 
Bol^iects  of  the  said  King,  and  of  other  the  council  of  the  said  King, 
eapedallv  first  had,  and  chiefly  in  consideration  of  the  signal  excellent 
service  then  lately  performed  to  the  King  in  his  wars  *in  the  beating  [  *  150  a.  3 
ba<^  of  the  Scots,  which  then  lately  happened  at  Muscleborough,  in 
whidi  war  Uie  aforesaid  William  Eloerker,  valiantly  fighting,  was 
slain ;  the  said  indenture,  and  all  thinss  in  the  same  contained  and 
raedfied,  and  all  Uie  estate,  title,  ana  interest  of  the  same  Elizabeth 
Elderker,  Ralph  Elderker,  WiUiam  Elderker,  and  Thomas  Elderker, 
in  the  said  rectory,  glebe-landsy  profits,  and  other  things,  in  the  same 
indenture  expresseo,  with  the  appurtenances,  to  have  and  to  hold  the 
said  rectory  to  the  said  Elizabetn,  Ralph,  William,  and  Thomas,  and 
their  assigns  for  the  term  aforesaid,  confirmed  and  ratified,  and  in  all 


(o)  As  to  pleading  letten  p«tent|  ante  p.  74.  and  the  notes  there.   (Ed.) 
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things,  as  much  m  in  him  was,  approved  for  him  and  his  successors. 
And  f  1  Jan.  3  And  f^irther,  the  jurors  aforesaid  say,  upon  their  oath  aforesaid,  that 
Ed.  6.  the  same  afterwards,  that  is  to  say,  on  the  21st  day  of  January,  in  the  third  year 
fi  ^  JdTb  ^^'^  ^  reign  of  the  said  lord  Edward  aforesaid,  the  said  Nicholas  being 
Henry  bishop  ^^°  rector  of  the  church  aforesaid,  one  Henry,  by  divine  provi- 
of  Lincoln^  the  dence,  bishop  of  Lincoln,  and  of  the  rectory  and  church  aforesaid  of 
ordiovy.  Chedington  aforesaid  ordinary,  the  demise  or  grant  aforesaid,  by  the 

said  Nicholas,  as  before  is  said,  made,  and  all  and  singular  in  the 
same  contained,  for  him  and  his  successors,  confirmed,  ratified,  and 
as  much  as  in  him  was,  approved,  to  have,  hold,  and  enjoy  to  the 
aforesaid  Elizabeth,  Ralph,  William  Elderker,  and  Thomas  Elder- 
ker,  during  the  term  aforesaid,  as  by  the  said  several  confirmations  in 
due  manner  made,  and  to  the  jurors  aforesaid  shown  in  evidence. 
By  virtue  of     more  fully  appeared.    By  virtue  of  which  demise,  and  several  con- 
which  demise    firmations  aroresaid  in  form  aforesaid  made,  the  aforesaid  Elizabeth 
and  co^rma-    Elderker  entered,  into  the  rectory  aforesaid,   and  the  glebe-lands 
EUnb^^*    i^oresaid,  with  the  appurtenances,  and  was  possessed  thereof;  and 
tered  and  was  ^^  being  so  possessed  thereof,  the  said  Nicholas  Fitzwilliams  after- 
possessed.       .  wards,  and  before  the  said  time,  when,  &c.  that  is  to  say,  on  the  10th 
N.F.,therec-    day  of  January,  in  the  1st  year  of  the  rei^n  of  the  lady  Mary,  late 
tor,  after-         Queen  of  England,  at  Chedington  aforesaid,  then  being  rector  of.  the 
wards  died.       parish  church  of  Chedington  aforesaid,  died.     And  the  jurors  afore- 
Thomas,  lOdi     ^i^^  further  say,  upon  their  oath  aforesaid,  that  the  said  Thomas  El- 
Jone,t6  Elic.  .  derker  afterwards,  that  is  to  say,  on  the  10th  day  of  June,  in  the  16th 
died  intestate ;  year  of  the  reign  of  the  said  lady  Elizabeth,  now  Queen  of  England, 

at  Greenwich,  in  the  county  of  Kent,  died  intestate,  (the  said  Eliza- 
beth of  the  rectory  aforesaid,  and  of  the  glebe-lands  aforesaid,  with 
afterwards        the  appurtenances,  in  form  aforesaid  being  possessed ;)  and  the  said 
William  died;    Elizabeth  being  so  possessed  thereof,  the  aforesaid  William  Elderker 

afterwards,  that  is  to  say,  on  the  8th  day  of  July,  in  the  17th  year  of 
and  90th  July,  the  rei|p  of  the  said  lady  the  now  Queen,  likewise  died:  and  the 
17th  Eliz.  said   aforesaid  Elizabeth  Elderker,  being  so  possessed  of  the  rectory  and 
Elinbeth  also  glebe  lands  aforesaid,  as  before  is  said,  afterwards,  that  is  to  say,  on 
!f  '  Uie  20th  day  of  July,  in  the  said  17th  year  of  the  reign  of  the  said  lady 

deiitiil^lph  ^^^  °^^  Queen  aforesaid,  at  Chedington  aforesaid,  she,  the  said  Eli- 
entered,imd  zabeth  Elderker,  likewise  died;  and  the  said  Ralph  Elderker  did 
was  possessed  overlive  her,  and  likewise  entered  into  the  rectory  aroresaid,  and  the 
of  the  said  rec-  glebe  lands  aforesaid,  with  the  appurtenances,  by  virtue  of  the  de- 
^^»  mise  aforesaid,  and  was  possessed  thereof;  and  being  so  possessed 

[  *  150  b.  ]  thereof,  the  said  Ralph  Elderker  ^afterwards,  that  is  to  say,  on  the 
iBUi^JM^  ^S  ^^^  of  May,  in  the  18th  year  of  the  reign  of  the  said  lady  the  now 
Intestat^  ^  Queen,  at  Chedington  aforesaid,  died  intestate.  And  the  jurors  afore- 
Administra*  ^^  further  sa^,  upon  their  oath  aforesaid,  that  afterwards,  and  be- 
tion  of  his  es-  ^ore  the  said  time,  when,  &c.  that  is  to  say,  on  the  19th  day  of  Janu- 
tateand  ef*  ary,  1576,  admim'stration  (i)  of  all  and  singular  the  goods,  chatteb, 
fects  was  af-  rishts,  and  credits,  which  were  of  the  aforesaid  Thomas  at  the  time 
iniinted  to  R  ^^^^  death,  was  committed  by  William  Smith,  Doctor  of  Laws,  Com- 
HTand  Anne',  niissai^  and  Official  of  the  Archdeaconry  of  Buckingham,  to  one  Anne 
his  wife,  late'  Hethrmgton  then  wife  of  Ralph  Hethrington,  and  then  the  late  widow 
wife  of  said  of  the  said  Ralph  Elderker,  at  Chedington  aforesaid;  by  virtue  of 
^^P^>  which  said  commission  of  the  administration  aforesaid,  the  aforesaid 

Ralph  Hethrington  and  Anne  his  wife  entered  into  the  rectory  afore- 
said, and  the  glebe-lands  aforesaid,  with  their  appurtenances,  and 
were  possessed  thereof;  and  the  said  Ralph  Hetlinngton  and  Anne 
his  wife,  being  so  possessed  thereof,  the  said  Ralph  Hethrmgton  and 


(i)  As  to  Uie  statement  of  the  grant  of  letters  of  administration,  see  Lutw.  408.  Com.  Rep.  17. 
f  Chit.  Plead.  34. 102.    (Ed.) 
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Anne  afterwards,  that  is  to  say,  on  the  28th  day  of  March,  in  the  who  entered, 
I9th  year  of  the  reign  of  the  sai^  lady  the  now  Queen,  at  Chedington  and  byinden- 
•foresaid,  by  a  certain  indenture,  made  between  the  aforesaid  Ralph  Jj'**  J^**" 
Hethrington  and  Anne  his  wife,  by  the  names  of  Ralph  Hethrington  eiIl.  awlff^d 
of  Sheale  in  the  county  of  Leicester,  Gent,  and  Anne  his  wife,  late  thesaidrec- 
wife  of  Ralph  Elderker,  deceased,  of  the  one  part,  and  one  Ralph  torytoR^C; 
Celey^  by  tne  name  of  Ralph  Celey  of  London,  mercer,  of  the  other  [Ante  p.  33. 
part ;  one  part  whereof,  sealed  with  the  seals  of  the  said  Ralph  Heth-  d.  (w  i).]. 
fington  and  Anne,  and  to  the  jurors  aforesaid  in  evidence  likewise 
shown ;  for  the  consideration  in  the  same  indenture  specified,  bar- 

K'ned,  and  sold,  assigned  ^k),  and  set  over,  to  the  said  Ralph  Ce- 
^',  his  executors,   administrators,    and  assigns,    all  the  interest, 
title,  estate,  and  term  of  years  then  to  come  and  unexpired,  in  and 
to  the  rectory  aforesaid  and  the  glebe  lands  aforesaid,  with  the  appur- 
tenances, to  have  and  to  hold  to  the  only  and  proper  behoof  and  use 
of  the  said  Ralph  Celey,  his  executors  and  assigns  for  ever ;  by  vir-  by  virtne  of 
tue  of  which  said  assi^ment  the  said  Ralph  Celey  entered  into  the  which  R.C» 
•rectory  aforesaid,  and  the  glebe  lands  aforesaid,  with  the  appurte-  entered. 
nances,  and  ^as  possessed  thereof.    And  the  jurors  aforesaid  further 
saji  upon  their  oath  aforesaid,  that  afterwards,  and  before  the  said 
time,  when,  &c.  that  is  to  say,  on  the  16th  day  of  May,  in  the  year  Administra- 
of  our  Lord  1577«  for  that  the  said  Thomas  Elderker  while  he  lived,  tion  of  theef- 
and  at  the  time  of  his  death  had  divers  goods  and  chattels,  rights,  f*^t>  of  The- 
and  credits,  in  divers  dioceses  or  jurisdictions,  administration  (l)  of  ^J'J^k^S!"*' 
all  and  singular  the  goods,  chattels,  rights,  and  credits,  which  were  1577  ^q  saicT* 
of  the  said  Thomas  at  the  time  of  his  death,  was  committed  by  £d-  Atme  H. ; 
mund,  by  divine  Providence,  Archbishop  of  Canterbury,  Primate  of 
all  England  and  Metropolitan,  to  the  aroresaid  Anne  Hethrington, 
then  the  wife  of  the  said  Ralph  Hethrington,  and  then  late  the  widow 
of  the  said  Ralph  Elderker  deceased,  late  natural  and  lawful  brother 
of  the  said  Thomas  Elderker,  at  London,  that  is  to  say,  in  the  parish 
of  ^blessed  Mary  le  Bow,  in  the  ward  of  Cheap,  London.     *And  [  *151  a.  ] 
the  jurors  aforesaid  farther  say,  upon  their  oath  aforesaid,  that  the 
said  Ralph  Celey,  being  so  possessed  thereof,  the  said  Ralph  Heth-  R.  H.  and 
rington  and  Anne  his  wife,  and  the  said  Ralph  Celey,  afterwards,  ^"P*^»  ^|? 
that  is  to  say,  on  the  20th  day  of  May,  in  the  1 9th  year  of  the  reign  of  ^"^  *Jy  .^^ 
the  said  lady,  the  now  Queen,  at  Chedington  aforesaid,  by  their  cer*  denture,  20th 
taia  indenture,  sealed  with  the  seal  of  the  said  Ralph  Celey,  and  to  May,  i9th 
the  jury  aforesaid  given  and  shown  in  evidence,  bearing  date  the  said  ^liz.  assigned 
20th  day  of  May,  in  the  19th  year  aforesaid,  for  the  considerations  in  the  rectory  to 
the  said  indenture  specified,  gave,  granted,  bargained,  and  aliened        * 
to  one  John  Eden,  all  their  interest,  title,  estate,  and  term  of  years, 
of  and  in  the  aforesaid  rectory  and  glebe-lands,  with  the  appurte- 
nancesy  then  to  come  and  unexpired,  to  have  and  to  hold  to  the  said 
John.  Eden,  his  executors,  ana  assigns,    during  the  residue  of  the 
aforesaid  term  of  the  aforesaid  80  years,  granted  as  before  is  said  : 
by  virtue  of  which  said  assignment,  the  said  John  Eden  entered  into 
the  rectory  aforesaid,  and  die  glebe-land  aforesaid,  with  the  appurte- 
nances, and  was  possessed  thereof.     And  the  jurors  aforesaid  further 
ta^,  upon  their  oath  aforesaid,  that  the  said  John  Eden  being  so 
*aised  of  the  rectory  aforesaid,  and  of  the  glebe-land  aforesaid,  with 
the  Sj^purtenances,  afterwards,  that  is  to  say,  on  the  12th  day  of  ^gSiEUz^^* 
May,  in  the  29th  year  of  the  reign  of  the  said  now  Queen,  at  Cheding-  signed  to  T/T. 
ton  aforesaid,  in  the  county  aforesaid,  by  his  indenture,  sealed  with 


f(^^  At  to  pleading  an  assignment  of  a  term    Com.  Dig.  Pleader,  2.  V.  2.    2  Chit. 

mL^^^^l    1  Sannd.  lU  b.  n.  (1).  534.  n.  (3).    246.  257.    (Ed.) 

^^'  »•(!),  («).    2  Bl.  Rep.  1228,    3  Lev.  155.       (l)  See  the  references  in  n.  (i)  sup. 
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hit  gealy  and  to  the  jurors  aforesaid  likewiie  shows  here  ib  evidenofe, 
the  date  whereof  is  the  same  12th  day  of  May*  io  the  29th  year  afore- 
said, bargaiaed,  sold,  and  assigned  to  one  Thomas  Taslnirgft,  Esq* 
all  his  interest  and  term  of  years  Uien  to  come  and  unexpirec^  of  and 
in  the  rectory  aforesaid^  and  the  glebe-lands  aforesaid,  with  the  ap« 
purtenances :  by  reason  of  which,  the  said  Thomas  Tasburgh  entered 
into  the  rectory  aforesaid,  with  the  appurtenances,  and  was  possessed 
thereof!    And  the  JM^ors  aforesaid  further  say,  upon  their  oath  afore- 
said,  that  the  said  Thomas  Tasbursh  being  so  possessed  thereol^  after- 
guards, and  before  the  said  time,  when,  &€•  that  is  to  say,  on  the  SSd 
who,  ^d  Nov.  day  of  November,  in  the  S6th  year  of  the  reign  of  the  said  ladv,  th<e 
96  £Uz.  as-        HOW'  Queen,  at  Chedington  aforesaid,  in  the  county  aforesaid,  Dy  his 
signed  to  J.  A.   indenture  se^ed  with  the  seal  of  the  said  Thomas  TaSburgh,  and  to 

the  jurors  aforesaid,  in  evidence  likewise  shown,  granted,  bargained, 
aliened,  and  assigned,  aU  his  right,  title,  interest,  and  term  of  years, 
then  to  come  of  and  in  the  rectory  aforesaid,  and  the  glebe-lands 
aforesaid,  with  the  appurtenances,  to  one  John  Agmondesham,  Esq.; 
by  virtue  of  which  the  said  John  Agmondesham  entered  into  the  rec* 
tory  aforesaid,  and  the  glebe-lands  aforesaid,  with  the  appurtenances, 
'  and  was  possessed  thereof.    And  the  jurors  aforesaid,  further  say, 
upon  their  oath  aforesaid,  that  the  said  John  Agmondesham  being  so 
possessed  thereof,  afterwards  and  before  the  said  time,  when»  ftc« 
J.  A.  27  Nov.   that  is  to  say,  on  the  27.th  day  of  November,  in  the  36th  year  of  the 
86  EUx.  de-       reign  of  the  said  lady,  the  now  Queen,  at  Chedington  aforesaid,  by  his 
T*^  ^i^     indenture,  sealed  with  the  sea)  of  the  said  John  Agmondeshaaa,  and  to 
fVom  t^tday    ^  jurors afores^  here  in  evidence  likewise  shown,  demised  Uie  rec* 
till  «6th March,  ^^^V  aforesaid,  and  the  glebe-lands  aforesaid,  with  the  appurtenances, 
1595 ;  to  the  aforesaid  Thomas  TasbuKgh,  Esq.  to  have  and  to  hold  to  the 

[  *  151  b.  ]  9axd  *Tbomas  and  his  ass^ns,  from  the  said  27th  day  of  Novemher, 
in  the  36th  year  aforesaid,  until  the  26th  day  of  March,  which  thea 
should  be  in  the  year  of  our  Lord  1595*     By  virtue  of  whidi  said  de« 
siise,  the  aforesaid  Thomas  Tasburgh  entered  into  the  rectorj  afiire- 
said  and  the  glebe-lands,  with  the  sppurtenances,  and  was  possessed 
thereof;  and  the  said  Thomas  Tasburgh  being  so  possessed  thereof^ 
and  the  said  John  Agmondesham  being  so  possessed,  as  is  said,  of  the 
residue  of  the  said  term  of  80  years  tfauen  to  come,  the  said  Johft  Ag- 
fiS?  ^'•*  ^b1*   mondesham  afterwards,  that  is  to  say,  on  the  17th  day  of  Fehtuary, 
luisedt^M.       hi  the  36th  year  aforesaid,  at  Chedington  aforesaid,  demised,  ^nmttdp 
W.  to  hold  *       and  to  farm  let  the  rectory  aforesaid,  and  the  glebe-lands  aforesaid, 
from  the  de-      with  the  appurtenances,  to  one  Michael  Weston,  to  have  and  to  hold, 
termination  of  uQto  the  said  Michael  and  his  assigns  from  and  immediately  aHei  the 
mUeto T  T      ^^^*  ^^P'^^tion,  and  determination  of  the  said  demise  to  the  said 
for  the  term  of  Thomas  Tasburgh  by  the  aforesaid  John  Agmondesham,.  as  i&  sttd^ 
91  years;  if'      made,  until  the  end  and  term  of  21  years  from  thence  next  HsUarwing 
said  M.  W.       and  fully  to  be  com{)leted,  if  the  said  Michael  Weston,  and  qdm  Mar- 
aud one  M.  B.  garet  Bromley,  or  either  of  them,  riiould  so  long  hver  by  virUie  oi 
them,  should  so  ^^^^  ^^  demise  the  said  Michael  Wesloa  afterwanda  and  befisre  the 
long  live.  said  time,  when,  &c.  that  is  to  say,  on  the  26th  of  MaEd^.iBtlie 

By  virtue  year  of  our  Lord  1595,  at  Chedington  aA>resaid,  entered  into  the  vec* 
whereof,  M.  tory  aforesaid,  and  glebe-lands  aforesaid*  with  the  appurtcaancoy 
M*'  ^h^i-or-  ^^  was  possessed  thereof;  and  being  so  possessed  theregf,  the  said 
ettt^d,&c!'  ^^chael,  afterwards^  aod  before  the  said  time,  when,  &c  thai  is  tK^ 
and  23d'May,  ^ay,  on  the  22d  of  May,  in  the  37th  year  of  the  veign  of  the  now 
Z7  Eliz.  as-  Queen,  at  Chedington  aibresaid,  by  hisindentora,  sealeid  with  the  seal 
Mgnedtothc  of  the  said  Michael,  and  to  the  jurors  aforesaid  here  in  evidence 
v^'^ered  "^^^w^*  granted,  and  assigned  all  his  interest,  estate,  term  of  years, 
and  was  pos-  ^^  demand  then  to  come  and  unexpired,  of  and  in  the  rectorj  afbre* 
sessed.  said  and  the  glebe-lands  aforesaid,  with  the  appurtenances^  to  the 
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•aid  Wniiam  Wilkinson,  the  now  defendant :  by  virtue  of  whicli  said 
^ranty  the  said  William  entered  into  the  rectory*  aforesaid,  and  the 
glebe-lands  aforesaid,  with  the  appurtenances,   and  was  possessed 
thereof;  and  the  said  William  being  so  possessed  thereof,  the  said 
David  Roberts,  cJerk,  afYer^ards  and  before  the  said  time,  when,  &c.  4^®'??!!^* 
that  is  to  say,  on  the  11th  day  of  January,  in  the  38th  year  of  the  J?ag*|Jd'i,it;^* 
reiffo  of  the  said  lady  the  now  Queen  was  lawfully  presented,  admit-  ingtitated  and 
ted,  instituted  and  inducted  to  the  rectory  of  Chedington  aforesaid;  indactedtothe 
by  virtue  of  which  the  said  David  Roberts  entered  info  the  rectory  said  rectory; 
aforesaid,  with  the  appurtenances,  and  was  seised  thereof  in  his  de^ 
mesne  as  of  fee,  in  right  of  his  church  of  Chedington  aforesaid  (m)  ; 
and  being  so  seised  thereof,  afterwards  and  before  the  said  time, 
when,  Stc.  that  is  to  say,  on  the  26th  day  of  March,  in  the  38th  year 
of  tlie  reign  of  the  said  lady,  the  now  Queen  aforesaid,  by  the  inden-  »><l  by  inden- 
ture in  the  declarations  aforesaid  specified,  demised  the  rectory  afore-  1?*^'  ^^^ 
aaid,  with  the  appurtenances  in  the  declaration  likewise  mentioned,  to  Ei^J.^de^ed 
the  aforesaid  David  Lloyd,  to  have  and  to  hold  to  the  aforesaid  Da-  the  Mine  to 
vid  Llovd,  from  the  day  of  the  date  of  the  same  indenture,  unto  the  plaintiff  to 
end  and  term  of  three  years,  then  next  following,  and  fully  to  be  ^°'^  ^<*"'  ^h® 
complete  and  ended;  by  virtue  of  which  same  demise,  the  said  David  thereof  for**^ 
Llovd  afterwards,  that  is  to  say,  on  the  27th  day  of  March,  in  the  three  yean; 
S8tb  year  of  the  said  lady,  the  now  Queen,  entered  into  the  rectory  who  entered 
liforesaid,  with  the  appurtenances,  and  was  possessed  thereof;  untd  and  was  pos- 
the  said  William  Wilkinson  afterwards,  that  is  to  say,  on  the  said  sp»ed  thereof 
10th  day  of  April  -in  the  38th  year  aforesaid,  entered  into  the  rec-  din/**^!^j*" 
tory  aforesaid,  with  the  appurtenances,  upon  the  possession  of  the  hf,^,  ^"" 
said  David  thereof,  and  did  eject,  expel,  and  amove  him  the  said  Da-  r  •1^0^    1 
vid  from  thence,  his  term  aforesaid  not  yet  being  ended,  as  the  said  ^  ^ 

David  Lloyd  above  against  him  complaineth.    And  further,  the  jurors 
aforesaid  say,  upon  their  oath  aforesaid,  that  as  well  die  said  David  D.  R.  andM. 
Roberts  as  the  said  Michael  Weston,  are  yet  alive,  and  in  full  life,  ^«  ^e  living, 
that  is  to  say,  at  Chedington  aforesaid.    But  whether,  upon  the  whole 
matter  aforesaid,  in  form  aforesaid  found,  the  re«entry  of  the  said 
William  Wilkinson  into  t^e  rectory  aforesaid,  with  the  appurtenances 
in  the  declaration  aforesaid  above  specified,  upon  the  possession  of 
the  said  David  Lloyd  thereof  in  manner  aforesaid  made,  be,  or  in 
law  ought  to  be  adjudged  a  good  and  lawful  re-entry  in  law,  or  not, 
the  jurors  aforesaid  are  uttterly  ignorant;   whereupon  they  pray  Jnrypravthe 
thereof  the  advice  and  discretion  of  the  court  here  of  the  said  lady  adTice  or  the 
the  now  Queen,  before  the  said  lady  the  Queen  herself  being :  and  if,  <^art. 
Upon  the  whole  matter  aforesaid,  in  form  aforesaid  found,  it  sliall  seem 
to  the  said  court  of  the  said  lady  the  Queen,  that  the  aforesaid  re-entrv 
of  the  aforesaid  William  Wilkinson  into  the  said  rectory  aforesaid,  witn 
the  appurtenances,  in  which,  &c  upon  the  possession  of  the  said  Da- 
>id  Llo^df  be  not  a  good  and  lawful  re-entry  in  law,  then  the  jurors 
foresaid  say,  upon  their  oath  aforesaid,  that  the  aforesaid  William 
VlTilkinson  dUd  unjustly  eject  the  said  David  Lloyd  from  his  farm  afore- 
said of  the  rectory  aforesaid,  with  the  appurtenances,  in  which,  &c* ; 
^nd  that  the  said  William  Wilkinson  is  guilty  of  the  ejectment  afore- 
said, and  the  trespass  in  the  declaration  aforesaid  specified,  as  to  the 
^ectorjr  aforesaid,  with  the  appurtenances,  in  manner  and  form,  as 
^]be  said  David  Lloyd  above  by  declaring  hath  alleged*    And^  then 
tiimy  assess  the  daouiges  of  the  said  David  by  the  occasion  of  the 
^jectaient  and  trespass  in  the  rectory  aforesaid,  with  the  appurte- 
^laoces,  besides  his  charges  and  costs  by  him  in  the  suit  aforesaid  in 
^his  behalf  laid  out  to  3^.  and  4^.,  and  for  his  costs  and  charges  to 

(m)  As  to  the  statement  of  seisin  in  right  of     WiUet  283.  2  Sannd.  235.  (2).  2  Chit.  Pleadt 
m  rectory,  see  Winch.  Ent.  II61.  Foph*  163.     245.253.    (Ed.) 
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12d.  (n).  And  if,  upon  the  whole  matter  aforesaid,  it  shall  seem  to 
the  said  court  of  the  said  lady  the  Queen  here,  that  the  said  entry  of 
the  said  William  Wilkinson  into  the  rectoiy  aforesaid,  with  the  appur- 
tenances, upon  tlie  possession  of  the  said  David  Lloyd  thereof,  in  the 
form  aforesaid  made,  be  a  good  and  lawful  re-entry  in  law ;  then  the 
aforesaid  jurors  say,  upon  their  oath  aforesaid,  that  the  said  William 
Wilkinson  is  not  guilty  of  the  trespass  and  ejectment  of  the  farm  ^fore- 
said,  as  to  the  rectory  aforesaid,   with  the  appurtenances,  as  the 

Curia  advinre  aforesaid  William  Wilkinson  above ,  in  pleading  hath  alleged.     And 

▼"*^*  because  the  court  of  the  lady  the  now  Queen  here,  of  their  judgment 

of  and  upon  the  premises  to  be  given,  are  not  yet  advised,  day  is  given 
to  the  parties  aforesaid,  before  the  said  lady  the  Queen,  at  West- 

To  Trin.  minster,  until  Friday  next  after  the  morrow  of  the  Holy  Trinity,  to 

hear  their  judgment  thereof,  &c, ;  because  the  court  of  the  lady,  the  now 
Queen  here,  are  not  yet,  &c.  At  which  dfnr,  before  the  said  lady,  the 
-Queen,  at  Westminster,  come  the  parties  au)resaid,  by  their  attorn ies 
aforesaid ;  and  because  the  court  of  the  said  lady  the  Queen  here,  of 
their  judgment  of  and  upon  the  premises  to  be  given,  is  not  yet  ad- 
vised, further  day  is  given  to  the  parties  aforesaid,  before  the  said 
lady  the  Queen,  at  Westminster,  until  Monday  next  after  eight  days 

Blich,  after  St.  Michael  (o),  to  hear  their  judgment  thereof,  &c. ;  because 

the  court  of  the  said  lady  the  Queen  here,  thereof  are  not  yet,  &c. 
At  which  day,  before  the  said  lady  the  Queen,  at  Westminster,  come 
the  parties  fuoresaid,  by  their  attornies  aforesaid ;  and  because  the 
court  of  the  said  lad^  the  now  Queen  here,  of  giving  their  judgment  of 
and  upon  the  premises,  are  not  yet  advised,  further  day  is  given  to 
the  parties  aforesaid,  before  the  said  lady  the  Queen,  at  Westminster, 

Hit  40.  until  Monday  next  after  eight  days  of  St.  Hilary,  to  hear  their 

judgment  thereof;  because  the  court  of  the  lady  the  now   Queen 

[  *  J52  b.  ]  here,  thereof  are  not  yet,  &c.  *At  which  day,  before  the  said  lady 
the  Queen,  at  Westmmster  aforesaid,  come  the  parties  aforesaid,  by 
their  attornies  aforesaid  ;  and  because  the  court  of  the  said  lady  the 
now  Queen  here,  of  giving  their  judgment  of  and  upon  the  premises, 
are  not  yet  advised,  further  day  is  given  to  the  parties  aforesaid,  be- 
fore the  said  lady  the  Queen,  at  Westminster,  until  Wednesday  next 

£iig{^  after  15  days  of  Easter,  to  hear  their  judgment  thereof;  because  the 

court  of  the  said  lady  the  Queen  here,  thereof,  are  not  yet,  &c.  At 
which  day,  before  the  lady  the  Queen,  at  Westminster,  come  the 
parties  aforesaid,  by  their  attornies  aforesaid ;  and  because  the  couit 
of  the  said  lady  the  now  Queen  here,  of  giving  their  judgment  of  and 
upon  tlie  premises,  are  not  yet  advised,  further  day  is  given  to  the 
parties  aforesaid,  before  the  said  lady  the  Queen,  at  Westminster, 

Trio.  until  Friday  next  after  the  morrow  of  the  Holy  Trinity,  to  hear 

their  judgment  thereof;  because  the  court  of  the  said  lacfy  the  now 
Queen  here,  thereof  are  not  yet,  &c.  At  which  day,  before  the  said 
lady  the  Queen,  at  Westminster,  c6me  the  parties  aforesaid,  by  their 
attonues  aforesaid ;  and  because  the  court  of  the  said  lady  the  Queen 
here,  of  giving  their  judgment  of  and  upon  the  premises,  are  not 
yet  advised,  further  day  is  given  to  the  parties  aforesaid,  before  the 
said  lady  the  Queen,  at  Westminster,  until  Monday  next  after  eight 

Mich.  41.  days  of  St.  Michael  (p),  to  hear  their  judgment  thereof;  because 

the  court  of  the  said  lady  the  Queen  here,  thereof  are  not  yet,  Sec*  At 
which  day,  before  the  said  lady  the  Queen  at  Westminster,  come  the 
parties  aforesaid,  by  their  attornies  aforesaid.  Whereupon,  all  and 
singular  the  premises  being  seen,  and  by  the  court  of  the  said  lady 


(i<i)See  ante  p.  24  n.  (g  i).  p.  25.  n.(i  i.)  (o)  See  aote  p.  9.  n.  (i).    . 

(p)  St'c  autc,  p.  9.  n.  (i.) 
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•the  now  Queen,  now  diligently  looked  into,  and  fully  understood,  and 
mature  deliberation  being  had  thereupon  ;  because  it  seemcth  to  the  Jtid^ent  for 
court  of  the  said  lady  the  now  Queen  here,  that  the  aforesaid  re-  the  plaintiff, 
entry  of  the  said  William  Wilkinson  into  the  said  rectory  with  the 
appurtenances,  in  which,  &c.  upon  the  possession  of  the  said  David 
Lloyd,  is  not  a  ^ood  and  lawful  re-entry  in  law ;  it  is  {a)  considered  (a)  Ante  fo.«2 
that  the  said  David  Llovd  do  recover  against  the  said  William  Wil-  a. 
kinson  his  term  aforesaid,  of  and  in  the  rectory  aforesaid,  witli  the  ap- 
purtenances, yet  to  come,  and  his  damages  assessed  by  the  said  jurors 
in  form  aforesaid,  and  that  the  said  William  Wilkinson  be  taken,  &c. 
And  likewise  that  the  said  David  Lloyd  be  in  mercy  as  to  the  residue 
of  the  trespass  and  ejectment  aforesaid,  whereof  the  said  William 
.  Wilkinson  stands  acquitted  in  form  aforesaid,  and  the  said  W^illiam 
Wilkinson  thereof  iiiay  go  acquitted,  &c,  («)• 


(q)  As  to  the  judgment  in  ejectment,  see  note,  p.  ?5,  and  the  notes  there.    (Eo.) 
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Term.  Mich.  40  and  41  Eliz.  in  B.  R. 

Between  David  Lloyd,  Plaintiff,  and  Willum  Wilkinson,  De- 
fendant. 


By  indenture  between  J.  S,  of  the  one  part,  and  ^.  B,  C.  and  D,  of  the  other  I. 598. 

part.    J.  S.  demises  lands  to  A,  for  80  years,  if  A.  should  so  long  live,  and        s^-^^_j* 
not  alien  the  premises ;  and  if  A,  die  or  alien  within  the  term,  then  that  his   Lloyd,  Clerk, 
estate  shall  cease ;  and  then  the  lessor  granted  the  premises  to  B,  for  so     ^'  Roberts, 
many  years  of  the  said  term  as  should  be  then  to  come,  if  he  should  so  long  ^    > 

liTe,  and  not  alien ;  and  in  like  manner  to  C. ;  and  if  C.  die  or  alien,  then     Wilkinson. 
the  lessor  granted  it  to  !>.,  liis  executors,  and  assigns,  for  so  many  years  as   [PtI. — 15J  a.J 
should  be  then  to  come :  held,  1st.  That  this  was  a  good  lease  to  il.,  for  so   S.  C.  Mo.  478. 
many  years  as  he  shall  live  of  the  80  years,  but  the  leases  to  B.  and  C.  after,   [S.  C.  cited 
were  void ;  for  the  term  ended  by  the  death' of  A. — §eeu8  if  the  words  of  the   U^\%2   i*** 
second  demise  had  been,  to  have  and  to  hold  during  the  residue  of  the  80  2^,  263.  i     * 
^ears,  and  not  during  the  residue  of  the  term  :  2d.  That  it  was  a  good  possi-  Atk.  586. 
Irility  in  1>.  to  have  term  for  years,  but  B.  and  C.  dying  in  the  life  of  A,,  the   ^  Dougl.  52.  1 
possibility  to  D.  could  not  take  effect,  because  the  contingency  was  to  D.   ~^'  R^Jfo* 
upon  the  cesser  of  estates  of  B.  and  C.  who  never  had  any  estate,  on  account  i^^  /^\  ^  '^^j 
^  their  dying  in  the  life  of  A.  (37).  58l!  (b).* 

^n  a  covenant  to  stand  seised,  a  use  only  arises  to  the  persons  within  the  ohep.  Touch. 
^MAsideration,  and  not  fo  a  stranger.  JJ^'  J*^-  ^•^• 

^n  a  feoffinent  to  the  use  of  A»  for  life,  remainder  to  B.  for  life,  remainder  269!  271*  2  3* 
%o  C.  in  fee ;  if  il.  refuses,  B.  takes  immediately  ;  but  in  the  case  of  a  cove-  4,  5,  6.  415*. 

^lant  to  stand  seised,  on  refusal,  the  estate  continues  in  the  covenantor,  till  ^^^'  I  Wood, 

131   ion   ii 
fkhe  use  to  the  remainder-man  arises.  *J«,*  ...•"• 

^here  an  interest,  or  estate,  is  to  be  reduced  to  certainty  npon  a  contingency   Fearn.  17. ' 

l>recedent,  if  either  party  dies  before  the  contingency  happens,  the  lease,  or  378.  Sugd. 

l^rant,  is  void.  But  on  a  covenant,  or  agreement,  which  is  perfect  and  certain,   ^ilb*  Uses, 

*J48  n.  1  Fmbl. 
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£q.  f  14.  ti.  ttioaf;h  to  take  effect  npon  a  fatare  matter  precedent,  the  interest  or  estate  is 

136, 136.^  bound  immediately. 

lio^y  1 U).  Doctrine  that  there  cannot  be  a  possibility  upon  a  possibility. 

2  Prest.  Conv.  159.  1  Prest.  Est.  2d  edit.  23o:  Vin.  Abr.  Baron  and  Feme,G.  pi.  15.  f4.  C  a. 
pi.  7.  Devise,  W  c.  pi.  9.  Estate,  U  a.  pi.  t.  Y  a,  pi.  19.  Z  a.  pi.  ft.  Grants,  H  a.  9.  pi.  3. 
Heir,  M.  pi.  5.  Remainder,  M.  pi.  2.  Uses,  1.  pi.  8,  9.  Z.  pi.  1.  Y  a.  pi.  13.  Z  a.  pL  6.  Oun. 
Dig.  Assignment,  C  3.  Uses,  K.  3. 7.  Bac.  Abr.  Remainder,  Y.  5tli  edit.  v.  827, 8.  Contra,  as 
to  the  first  point,  Wright  v.  CarttcrighJty  1  Burr.  282, 3,  4.  Runn.  Eject.  6. 10.  4  Cru.  Dig.  73, 
74,    See  the  notes  and  references  intra].  ^ 

In  an  Ejectione  firmfe  between  David  Lloyd,  plaintiff,  of  the 
rectory  of  Chedington,  in  the  county  of  Bucks,  on  a  demise 
made  by  David  Roberts,  rector  there,  against  William  Wil- 
kinson, defendant,   upon  not  guilty  pleaded,  the  jury  gave  a 
special  verdict  to  this  ^ect :  Nicholas  Fit^williams  was  parson 
of  the  said  rectory,  and  2  Martii,  2  Edw.  6.  by  his  indenture 
between  him  of  the  one  part,  and  Elizabeth  Elderker,  widow, 
Ralph  Elderker,  William  Elderker,  and  Thomas  Elderker,  of 
the  other  part,  did  demise  to  the  said  Elizabeth  the  said  rectory, 
to  have  and  to  hold  to  her  from  the  said  second  day  of  March 
usque  adjinem  4*  durante  termino  octoginta  annarwn  extunc  prozini* 
sequenfj  si  jncrfaU  Eliz^  tarn  diu  viveret ;    and  if  the  said  £li- 
^beth  obiret  infra  'prcedicf  terminum  80  annorum^  or  should 
alien  the  premises,  that  then  her  estate  should  cease :  ac  adtunc 
prcsdicf  Nicolaus  per  indenturam  priPdicf  dedit,  concessit  4*  dimisit 
omnia  Sf  singula  prcemissa  pro  tot  annis  quot  tunc  inexpiraf  rental 
nerent  post  mortem  prcedicf  Eliz.,  vel  alienationem  suam^  praejat 
BadulphOy  pro  4*  durante  restdH  prad!  termini prwdicf  80  annorun^ 
si  ipse  tarn  diu  viveret  sine  alienatione  dicti  termini:  4*  ^<  fP^^  con- 
tingeret  obire  vel  alienare  prdemissa  infra  terminum  pradicfy  quod 
tunc  ejus  status  cessaret :  ac  adtunc  pradicf  Nicolaus  per  inden- 
turam  ittam  concessit  omnia  4*  singula  pruemissa  preefato  Willielmo^ 
pro  4*  duranf  tot  annis  pradicf  termini  80  annorum  quot  adtunc 
remanerent^  si  ipse  tarn  diu  viveret  4*  ^^o^  alienaret  dictum  termi-^ 
num :  4*  si  contingeret  ipsum  Willielmum  obire  vel  alienare  pro- 
missa  infra  dictum  terminutn^  quod  tunc  ejus  status  cessaret :  et 
tunc  prced!  Nicolaus  per  indent uram  illam  concessit  pramissa  prad^ 
duranf  tot  annis  de  pr€ed.  80  annisj  quot  adtunc  continuarent  4* 
[  •  153  b.  1  remaner^  inexpiraf  prad!  ThonC  ^execuf  Sf  assignaf  suis.  Which 

indenture  of  demise,  and  all  therein  contained,  was  confirmed 
by  the  patron  and  ordinary ;  and  afterwards  the  said  Nicholas 
Fitzwilhams  diedf  and  afterwards  the  said  Thomas  Elderker, 
10  Julii,  16  Eliz.  died,  and  afterwards  the  said  William  Elder- 
kier,  anno  17  reg.  Eliz.  died,  and  aftemvards  in  the  same  17th 
year,  the  said  Elizabeth  Elderker  died ;  after  whose  death  the 
said  Ralph  Elderker  entered  into  the  said  rectory,  and  died  18 
Eliz.  and  afterwards  Ralph  Hetherington,  and  Anne,  his  wife, 
administrators  of  Thomas  Elderker,  assigned  the  said  >^ectonr  to 
R.  Celey,  who  assigned  it  to  John  Eden,  who  assigned  it  to  Tbo- 
mas  Tasburgh,  Esq.  who  assigned  it  to  John  Agm<Hidesbain, 
Esq.  who  conveved  the  term  to  the  defendant  by  mesne  assign- 
ments. And  afterwards  the  said  Roberts  was  admitted,  insti 
tuted,  and  inducted  to  the  said  rectory,  and  made  the  lease 
the  plaintiff,  who  entered  upon  the  defendant,  and  was 


upon  whom  the  defendant  re-entered,  and  ii^hetb^irUs  entry  wi 
lawful  or  npt|  was  the  question^ 
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And  this  case  was  argued  by  the  Attorney-General,  {a)  Co-  For  the  plain- 
ventry,  and  Hughes,  on  the  plaintiff's  part,  and  by  Lawrence  j>^^^  fimita* 
Tanfield  and  Francis  Moore,  on  the  defendant's  part ;  and  the  tions  to  B. 
plaintiff's  counsel  argued  that  -the  plaintiff  should  have  judg-  *". j^j^*'* 
ment  for  divers  causes:  1st.  Tliaft  the  demise  to  Ralph  and  ihetermend« 
William  was  (6)  void,  because  the  term  which  Elizabeth  had,  ed  by  the 
was  for  80  years,  if  she  should  so  long  live,  so  her  terra  was  not  ^!J?^^4: 
for  80  years  absolutely,  but  for  80  years  sub  tnodo,  sc.  upon  this 
limitation,  if  she  should  so  long  live ;  then  her  term  by  her  (c) 
death,  is  determined,  and  by  consequence  the  demise  to  Ralph 
pro  tot  ann.  quot  remaner^  post  mart  diet  Eliz.  jn^  et- durante  re* 
9iduo  dicti  termini  freed*  80  ann,  is  void ;  for  Uiere  cannot  be  a 
residue  of  the  said  term  of  80  years  after  the  death  of  Eliza* 
beth;  for  the  term,  by  express  limitation  determined  by  the 
death  of  Elizabeth.     So  it  was  adjudged  in  the  Common  Pleas 
M.  32  and  S3.  Eliz.  Rot.  183S,  between  (i2)  Green  plaintiff,  and 
Edwards  defendant  (a).     Wherefore  the  plaintiff's  counsel  con* 
eluded,  that  the  said  demises  to  Ralph  and  William  were  void^ 
qtiodjvit  concessum  per  totam  curiam.    And  thereupon  the  defen-  For  the  dcfo* 
daot's  counsel  did  endeavour  to  maintain  the  demise  made  to  i*!"^-^tj^ 
Thomas  (for  if  any  of  the  demises  be  in  force,  the  action  shall  between  ten- 
not  be  maintainable) ;  they  conceived  there  was  an  apparent  dif*  minMtmni9nm 
ference  betwixt  the  demises  to  Ralph  and  William,  and  the  said  ^ll^^H^SHre*' 
demise  to  Thomas,  for  the  demise  to  Thomas  is  duranf  tot  mainder  mifflit 
annis  de  pra^d*  .80  annisy  and  not  duranf  tot  annis  de  prced^  ter^  be  limited  tor 

min.  80  annorum ;  for  de  praX  80  annis  relate  to  the  said  years  ?f  f!!!?"!.®il 
•  1  ii«»'i  T.t  t*  the  yefiTMf  as  m 

Without  any  other  limitation,  but  prcedxct  termtn.  80  ann.  reter  to  the  demise  to 

the  said  terra  of  years  subject  to  the  said  limitation;  sc.  if  the  X>.,tbonghiiot 
said  Elizabeth  shall  so  long  live,  and  so  there  is  an  apparent  of^the  tmii.  °^ 
di&rence  inter  terminum  annorum  4*  tempos  annorum ;  and  this 
diversity  is  held  for  good  law  in  %  Eliz.  Dyer  178.  sdU  inter  {e) 
terminum  annorum  4*  spatium  sive  tempus  annorum  (s).     So  ik 


(e)OweB,lS6.    Lit.  Rep.  .'^)6.    Bridg.103.    Mo.  247.   Co.  Lit.  4$  b.  1  RoU.  849.  '  [1  Burr.  283, 
4.    Slwp.  Toocfa.  274.    3  Wood,  77.    Vin.  Abr.  EsUte,  Q  a.  pi.  2]. 

(r)  Whicti  was  the  case  of  a  lease  made  to  fore,  in  order  to  get  oat  of  tlie  Uteral  authority 

the  wife  for  eighty  years,  if  she  so  lon|  live,  of  old  cases,  an  ingenious  distincdon  was  in- 

aad  the  residue  to  go  to  the  son ;  and  it  was  vented — ^a  remainder  might  be  limited  for  the 

held  that  the  limitation  to  the  son  was  void,  residue  of  the  years,  but  not  for  the  residue  of 

because  there  could  be  no  residue  of  the  term  the  term,  per  Ld..  Mansfield,  Ch.  J.  1  Burr, 

which  was  already  determined,  Green  v.  £d*  284,  5.    But  this  distinction  has  been  exploded 

^Pff^'f  Mo.  297.  pi.  44t.    S.  C.  And.  256.  pi.  by  the  decision  in  a  modem  case,  in  which  a 

266.  Cro.  Eliz.  2t7.    For,  according  to  the  old  lease  for  years,  if  lessee  so  long  Uve,  remainder 

eases,  there  could  be  no  remainder  or  substitu-  to  another  for  the  residue  of  the  term,  was  con- 

Hoa  of  a  term  after  an  estate  for  life,  by  deed  strued,  that  the  remainder-man  should  ei^oy 

or  will,    tt  was  a  mere  possibility,  and  was  during  all  the  residue  of  the  vears  to  come ; 

^rekl  fiora  the  uncertainty  of  commencement,  and  it  was  held  that  the  word  "  term"  here 

When,  however,  long  and  beneficial  terms  came  signified  the  time  and  not  the  interest,  WHght 

la  use,  the  convenience  of  families  required  that  v.  Cwrtwright,  1  Burr.  282.  4  Cm.  Dig.  73, 74. 

they  micht  be  settled  upon  a  child  after  the  (Eo.) 
death  of  a  parent,  and  such  limitations  were 

aoQB  attowed  to  be  created  by  will,  the  old  ob-  (s)  See  also  Shep.  Touch.  274 ;  but  this  dU- 

jeetlons  beinc  removed  by  dianglng  the  name  tinction  is  now  of  no  Importance,  for  it  being 

firom  remainders  to  executory  devises.    The  held  that  the  word  "  term "  may  signi^r  the 

tame  reason  reauire4  that  such  limitatknis  time  as  well  as  the  interest,  it  conse<toentiy  b^- 

might  be  createa  by  deed;  as,  for  Instance,  cones  merely  a  question  of  constrhction,   in 

BMTlage  settlements  to  answer  the  agreements  wldch  sense  tbe  word  ought  to  be  understood, 

tfparttos,  and  exigencies  of  ftsiliet.    There*  tnpr^,  a.  (r).  1  Bnrr.  282.    (Ed.) 
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Wrottesley*s  case,  Plowd.  Coram.  198.  if  one  makes  a  lease  for 
[  •  154  a.  ]  ♦fil  years,  and  afterwards  makes  another  lease  to  begin  at  the 

end  and  expiration  pratT  temC  annor^  dimiss.  and  the  first  lease 
[Shep.  Touch.  \%  afterwards  surrendered,  the  second  lease  shall  begin  pre- 
17],  ^  ^^""^'  scntly ;  but  if  it  was  at  the  end  and  expiration  jpr^wT  21  annor. 

there  although  the  first  term  be  surrendered,  the  second  lease 
shall  not  begin,  for  the  term  which  continues  the  interest  for 
years  is  determined  by  surrender,  but  the  years  are  not  deter^ 
mined  but  by  fluxion  of  time  (x) ;  so  that  termin.  annorum  in- 
cludes also  the  estate  and  interest  in  the  land  (u),  and  by  the 
Case  of  a  lease  ^rant  of  the  term,  the  estate  and  interest  for  years  pass.     And 

wUhlTco^vT'  (^^  ^^  ^^"*  ^-  '^^^  Exposition  de  parols  Br.  44.  agrees  to  this 
nant  to  have  difference ;  for  there  it  is  agreed,  if  A,  makes  a  lease  to  B.  for 
fee  on  Day-  10  years,  and  covenants,  that  if  B.  shall  pay  100/.  to  A.  infra 
^thelelsoT  ^^^^^  decern  aunos^  that  B.  shall  have  fee ;  if  B.  surrenders  .his 
within  the  said  term  to  A.,  and  afterwards  pays  the  100/.  within  the  10  vears,  he 
ten  years,  the    shall  have  fee ;  otherwise  where  it  is  covenanted,  that  if  he  shall 

dere^Mida^f-  P*y  ^^^^' '  V*^  ^^'^^  P^^^*  decern  annorum.     And  the  case  of  the 

terwards  pays  Lord  Paget,  which  was  adjudged  in  the  Exchemier  in  M.  33 

themoney  and  34  Eliz.,  which  began  Pasc.  33.  before  Sir  K.  Man  wood, 

time  he  shaU  Chief  Baron,  and  other  Barons  of  the  Exchequer,  upon  confe- 

have'fee.  rence  had  with  all  the  Judges  of  England,  was  such  in  effect : 

LordPagefi  Thomas  Lord  {b)  Paget  bemg  seised  of  the  manors  of  JB.  L., 

foae  cit.   A  &c.  in  the  county  of  Stafibrd,  by  deed  indented,  10  October,  20 

aumd  seised  ^^'^'^  covenanteth  with  Thomas  Fearmer,  Esq.  and  others,  that 

to  the  use  of  in  consideration  of  discharge  of  his  funerals,  payment  of  his 

J.  S.  for  the  debts  and  legacies  out  of  the  profits  of  his  lands,  and  for  the  ad- 

v^anto/  imd  ▼ancement  of  his  son,  brother,  and  others  of  his  blood,  that  he^ 

after  to  tLe  and  his  heirs,  would  stand  seised  of  the  said  manors  to  the  use 

f**a4^'  ^*  ®^  ^®  ^^^  Thomas  Fearmer,  8tc.  for  the  life  of  the  said  Lord 

and  af^eMhe  P^g^^  ^^^  ^^^  ^^^  death,  to  the  use  of  Charles  Paget  and 

end  of  the  othets,  for  the  term  of  24  years ;  and  after  the  expiration,  or  end 

nid  term  to  ^f  ^j,^  g^y  ^^j^  ^f  ^4  years,  then  to  the  use  of  William  Paget 

P.  in  tail,  tlie*  ^i^  ^on  in  tail,  with  divers  remainders  over.     And  afterwards 

covenantor  is  the  Lord  Paget  was  attainted  of  treason ;  and  in  that  case  it 

hdd  that  the  ^^  agreed,  and  so  adjudged,  that  the  said  term  to  Charles 

term  was  void  Paget  was  void,  because  it  wanted  good  consideration,  foras- 

for  want  of  much  as  Charles  Paget  and  the  others  were  (c)  strangers  to  the 

SecanwTthe  °'  consideration,  sc.  to  the  payment  of  his  debts  or  legacies  (w) ; 

consideration  being  payment  of  debts,  he  was  a  stranger  to  it ;  and  the  estate  of  the  re- 
mainder-man should  commence  immediately.  (a)  8  Co.  145  b.  Bridg.  109.  8  Co.  75  b. 
(()  Lit  Rep.  123.  220.  1  Leon.  194,  195.  Godb.  4«i.  Mo.  193,  194.  310.  495.  1  And.  259. 
263.  2  Roll.  784.  Co.  Lit.  45  b.  Jenk.  Cent.  247.  Raym.  43.  229. 249.  1  Sid.  83.  Hob.  151. 
O.  Benl.  65.  69.  1  Vent  374,  375.  3  Keb.  130.  240.  241.  327,  318.  339,  340,  341.  Lit  Rep. 
^23.  1  Mod.  Rep.  40.  237.  263.  2  Bnlstr.  132.  Cart  145.  202.  [2  Lev.  77.  4  Crn.  Dig.  128. 
Vin.  Abr.  Uses,  Z.  pi.  1.  Y  a.  pi.  13.  Shep.  Touch.  5231.  (c)  Raym.  48.  Jenk.  Cent  t47. 
Mo.  494.  Hob.  151.  O.  Benl.  65.  Cro.  Car.530.  Cro.  Jac.  181.  Plowd.  307  b.  8R0LS6O. 
784.    1  Sid.  262.    Cart  140. 145.    [1  Ld.  Raym.  290.    1  Mod.  263]. 


(t)  But  as  the  old  distinction  between  term  the  period  of  time  £br  which  the  estate  is  to 
pfyear»  and  time  of  yeart  has  been  exploded,  if   continue,  but  also  the  esUte  and  interest  itselfy 

such  a  case  were  now  to  occur,  a  different  con-  see  1  Inst.  45  b.  i.  631.*  1  Burr.  284,  5.    (Ed.) 

Btruction  would  probably  be  adopted  as  most  (w)That  on  a  covenant  to  stand  selaed,  ante 
consistent  with  the  intention  of  the  parties,  see  .  only  arises  to  the  persons  within  the  considera- 

irrt/rA*  v.(VhPfvA/,l  Burr.  282.  4  Cru.  Dig.  tion,  see   Wi»eman'»  eaae.  post,  2  Co.  15  a. 

73,  74.    (Ed.)  Smith  v.    Ri^,  Cro.  Car.  529.     ITtelfy   v. 

(u)  That  the  word  «  term"  not  onl>  signifies  Tankred,  2  Lev.  52.  54.;  and  that  no  use  will 
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but  if  he  had  made  them  executorg,  so  that  they  had  been 
chargeable  to  the  payment  of  them,  and  so  privy  to  the  consi* 
deration,  then  the  consideration  had  been  good  (x).     But  the 
doubt  of  the  case  was,  although  the  said  term  was  void,  yet  in- 
asmuch as  the  use  to  William  Paget  was  to  be  raised  by  cove- 
nant out  of  the  estate  of  the  covenantor,  and  not  by  transmuta- 
tion of  the  estate,  if  the  use  should  be  raised  and  vested  in  Wil- 
liam Paget  until  the  24  years  were  expired  by  effluxion  of  time; 
for  in  the  same  case  it  was  said  by  Sir  Roger  Manwood,  Chief  [  *  154  b*  ] 
Baron,  that  if  a  man  makes  a  feoffment  in  fee  to  the  use  of  ^  On  a  feoffment 
for  life,  ♦and  {a)  after  to  the  use  of  JB.  for  life,  and  after  to  the  A.^rm^L 
use  of  C  in  fee,  in  that  case  if  A.  refuses,  B.  shall  take  his  es-  nuOnder  to  B. 
tate  presently  (y),  for  the  feoffor  by  his  feoffment  hath  given  all  ^orhfey  re- 
his  estate  out  of  him,  and  all  the  uses  are  created  out  of  it  as  i^  ft©  ^"ff^^* 
out  of  one  and  the  same  root ;  and  therefore  as  long  as  any  of  refuses,  B.  ' 
the  uses  can  take  efifect,  the  feoffor  shall  not  have  any  meddling  j^^,!!!??®'. 
with  the  land :  (f)  but  in  the  case  of  a  covenant  which  raiseth  an  case^of  cove-"* 
use,  there  the  consideration,  which  is  the  cause  which  raises  nant  to  stand 
every  several  use,  is  several ;  and  all  the  uses  grow  and  rise  out  ^!j*^th  **  ^^' 
of  the  estate  of  the  covenantor;  and  therefore  there,  if  one  re-  tate  continaes 
fuses,  he  who  is  next  in  remainder  shall  not  take  the  land  pre-  in  the  co?e- 
sently,  but  the  covenantor  shall  keep  it;  (J)  as  if^.  covenants  that  ^^'^^^ 
in  consideration  that  B.  is  his  son,  he  shall  have  for  Jife,  and  mainder-man 
after  his  death,  in  consideration  that  C.  hath  given  him  100/.,  arises, 
that  he  shall  have  in  fee,  here  the  consideration  and  grounds  of 
raising  these  uses  are  several ;  and  therefore  if  B.  refuses,  A. 
shall  retain  it,  and  C  shall  not  take  immediately  (z).     And  it 
was  adjudged  in  the  principal  case,  that  the  Lord  Paget  himself 
had  an  estate  for  his  life,  for,  inasmuch  as  the  remainders  were 
limited  by  the  covenant  after  his  death,  &c.  (a  1)  the  estate 
could  not  pass  out  of  him  during  his  life ;  and  therefore,  in  case 
of  covenant,  he  himself  had  an  estate  for  life. 

And  it  was  also  agreed  in  the  same  case,  that  although  the  So  if  the  cove- 
said  term  was  void  ab  initioj  yet  (§)  if  the  covenant  had  been  **  and  Sse  ofV^fol^ 
after  the  end  or  expiration  of  the  said  24  years,  that  then  he  S4years/aad 

after  the  end 
of  Uioie  years  to  ^4.,  if  the  estate  for  years  is  void,  A.  shall  not  take  tiU  after  the  24  years. 


UMn.  Dig.  Uses,  R.  SJ.  (t)  [i  Inst.  ii. 
\  Y  a.  pi.  13.  Z  a.  pi.  6.]  (%)  [1  Leoi 
Abr,  Remainder,  G.  v.  8«7, 8J.    (§)  [1 


Leon.  too.    t  Le?.77. 12.    Mod.  39.    t  Fonbl.  135, 6.    Bac 
Leon.  195.    Com.  Dig.  Uses,  K  2]. 


*Hse  opon  a  conveyance  to  a  person,  upon  trust       (z)  See  this  distinction  recogniied,  2  Lot. 
^  pay  the  debts  of  the  grantor,  where  the  debts    77.    12  Mod.  39.    2  Fonbl.  Tr.  Eq.  135, 6.    4 


uT  ^  ^  Pttdont  of  the  lands  conveyed,  though  Cm.  Die.  140.    Sugd.  Oilb.  Uses,  248.  n.    1 

V^j^  otherwise  if  they  are  to  be  paid  out  of  the  Prest  Est  2d  edit.  230.    Vin.  Abr.  Uses,  Y  a. 

^*^^  of  the  covenantee,  see  1  Leon.  194.    As  pi.  13.    Cora.  pig.  Uses,  K  2.    Bac  Abr.  Re- 

J^^^he  condderation  requisite  to  a  covenant  to  mainder,  G.  v.  827, 8.    As  to  the  differences 

I^^^mI  seised  in  general,  see  2  Co.  15  a.  n.    1  between  a  covenant  to  stand  seised  to  uses, 

^^^t.  ii.  580, 1.  (fi).    (Eo.)  and  a  conveyance  at  common  law,  see  SenUkevti 

^iv^mJl^uSi^L'^^St  '■(A^S.L'lJ^eT^t^'irtiLi.eUedl.good, 

«^?^^lt^?SSeton^«i!  thoag(iti.e«eUnotto«i^»BtiliJtertlSde. 

■^  ,«X  UodUtton  b  ,oid,  Vin. Abr.U.e..  rLtnLrrZ'.l^^SlSJ^ir,?^ 

Z^^^'    ^*^*^  Jiwr,  2  WiU.  751.    1  Wllles,  82.    Doe  ex  dem. 

V  ^)  Ante  p.  248,  9,  and  n.  (r  3),  ib.  Dyke  v.  YKiMtiif  Ami,  4  Taunt.  20.    (Ed.) 
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wodldstand  seixd  to  the  wie  of  his  ^m**  fuiugnt^J  that  his  son 
should  not  hsve  it  till  the  yean  be  incurred,  for  although  the 
term  was  void,  yet  the  estate  of  the  son  by  express  limiution 
should  not  comineoce  until  the  £4  years  expired,  and  diat  stood 
well  with  the  words  and  the  intent  also  of  the  words ;  but,  for- 
asmuch  as  the  words  of  the  covenant  were  '^  after  the  expiration, 
or  end  of  the  said  term  of  £4  years;"  and  the  term  imports  in 
itself  the  estate  and  interest  in  the  land  (as  hath  been  said),  for 
that  reason,  the  term  being  void,  the  estate  of  the  son  dbiould 
begin  imroaliately.    And  upon  that  William  Paget  had,  by  the 
role  of  the  court,  an  aaKn«ff5  aiofUMPt  (b1).   Wherabre  the  coun- 
od  of  the  defendant  concluded,  that  there  was  a  difference  be- 
tween the  demises  to  Ralph  and  William,  and  the  said  demise 
For  tke  pUia-   to  Thomas ;  quodjiiit  eoncnsum  per  toiam  curiam^  and  the  court 
a'*    fliede-     directed  the  plaintiff's  counsel  to  argue  only  against  the  demise 
mJtto  D.        made  to  lliomas :  against  which  lease  the  plaintiff's  counsel 
1st  Tlw  lessor  did  argue,  that  it  was  void  for  several  reasons. 
*iU!i^\ohvre       ^^^  ftrat,  because  the  lessor  had  no  power  to  contract  for  the 
tbelukdacaiBy  l^nd  during  the  60  years;  for  although  the  term  should  deter- 
wbkkcoaidiiot  nine  by  the  death  of  Elizabeth,  yet  she  had  an  estate  for  80 
rVlhsT^  1  7^^^  ^^^  ^®  lessor  had  but  a  possibiUty  to  have  the  land 
L     loo  a.  J  _j|j  during  the  80  yesjrs,  that  is  to  say,  if  Elizabeth  died; 
If  aann  which  possibili^  (was  said)  could  not  be  demised  (c  1).    But  it 

makes  *l«^   was  ^agreed  by  the  plaintiff's  counsel  that  if  a  man  makes  a  {a) 

ud  after-  ^*^^^  ™^  ^^  ^^^  ^^^  lessor  afterwards  makes  a  lease  for 
wards  to  an-  tears  (o  1 ),  and  afterwards  the  lessee  for  life  dies^  the  lessee  shall 
other  for  hBLve  the  land  for  the  residue  of  the  years;  and  so  if  a  man 
l«s!^'  for  lile^  makes  a  lease  for  80  years,  if  the  lessee  shall  so  long  live^  and 
dies,  the  se-  afterwards  leases  to  another  by  deed  indented  for  80  years,  and 
?  n  \^%      afterwards  the  first  lessee  dies  (e  1 ),  the  second  lessee  shall  have 

shall  hold  for  ^      ' 

the  residue  of  the  years,    (t)  Mo.  479.  [1  FonU.  Tr.  Eq.  fl4.    Bac.  Abr.  Leases,  N.  Com.  Dig. 

Assignment,  C  3].  (a)  Cro.  £1.  160.  Plow.  4SS  a.  1  Leon.  174.  Plow«  453  a.  [Shep. 
Touch.  S75J. 

(a  1)  As  to  the  writ  of  am«Mct  mmmt^  see  ante  attornment*  it  conld  only  take  efiect  in  posses- 

|»»5S.  b.(t).    (Ed.)  sion  upon  the  determination  of  the  first  lease 

(c  1)  As  to  the  doctrine  that  a  posaibility  by  the  death  of  the  lessee,  according  to  the  ex- 

cannoc  be  granted  or  assigned,  ante  1  Co.  Ill  press  limitation,  and  not  upon  its  detennina> 

l»«p.S76.n.(Al).lFonbLTr.Eq.S14— ^6.(£d.)  tion,  by  surrender  or  forfeiture,  &c.  ;  fiir,daring 

(o  1)  That  a  term  for  years  may  be  mntea  the  first  lease,  the  lessor  had  no  power  to  ooo- 

apon,  or  alter  an  estate  of  fireehold,  1  Inst.  54  tract  for  any  tfainff  but  his  own  reversion ;  and 

b.  i.  635.    (Ed.)  therefore  unless  the  second  lessee  ooold  obtain 

(b  1)  So  on  the  determination  of  the  first  lease  the  reversion  by  attornment,  the  contract  could 

by  surrender  or  forfeiture,  the  second  lease  take  no  eflfect  till  the  death  of  the  firet  lessee, 

immediately  takes  effect  in  possession  for  the  before  which  event  the  lessor  by  his  own  limi* 

residue  of  the  term ;  for  on  its  creation  it  was  tation  was  precluded  from  dealing  with  the 

good  as  a  present  demise,  by  reason  of  the  es»  possession;  a  fortiori,  if  such  seeond  lease  were 

toppel  to  Doth  parties  by  the  indenture,  and  py  parol,  for  then  it  enured  merely  by  way  of 

therefore  shall  oone  in  possession  whenever  Mlifr«sat<«rmtetforsuchpartof  ttM^faneaswas 

ths  first  lease  is  out  of  the  way,  Bac.  Abr.  not  comprised  in  the  former  lease  (Cro.  Elis. 

Leases,  N.  Cro.  Elis.  322.  Pkmd.  4S2  a.  433  a.  160.),  and  it  could  not  operate  as  a  grant  of  the 

But  before  the  statute  4  and  5  Ann.  c.  16.  at-  reversion  fiur  want  of  a  deed ;  and  therefore 

tommeat  was  requisite  to  make  the  second  attornment  could  not  strengthen  it,  aor  let  in 

demise  (unless  it  were  t>y  way  of  bargain  and  the  second  lessee  before  the  possession  came  to 

•ale  for  years,  3  Leoa.  17.    4  Leon,  f  3.    Ma-  the  lessor,  by  reason  of  the  aetaal  aa4  not  the 

/srif's  Ms#,  post|  6  Co.  113.    Ante  p.  258.  n.  aediletttal  determlBalien  of  the  first  leaoe,  id. 

(t  4)9)  canre  as  a  lease  of  the  reversion,  so  as  lb.  See  also  2  Prest.  Coav.  149.    Bat  since  the 

to  entitle  the  second  lessee  to  the  rents  and  ^statute  of  iVauds,  29  Car.  f.  c.  3.  ao  parol  lease 

•erviees  reserved  on  the  first  lease ;  and  if  the  for  more  than  three  years  is  good,  aor  can  have 

d  devise  was  by  deed  polli  withoat  soch  any  other  efiect  tbsa  u  a  Isise  firoai  year  to 
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the  land  for  the  residue  of  the  term,  as  appears  in  Flow.  Com. 
15  Eiiz.  foL  4S4.     But  in  this  case  Thomas  cannot  take  advan- 
tage of  any  (f )  conclusion^  for  a  conclusion  is  to  estop  one  to 
apeak  the  truth,  but  here  the  whole  truth  appears  in  one  and  the 
same  indenture ;  as  in  7  EMz.  Dy .  (b)  244  a.  King  Edw.  6.  granted 
to  the  Bishop  of  Coventry  and  his  successors  the  advowson  of 
a  church,  and  that,  after  the  death  of  the  present  incumbent, 
he  should  keep  it  inpraprios  usus ;  the  bishop  by  indenture  made 
a  lease  to  commence  after  the  death  of  the  incumbent,  which  was 
confirmed,  and  the  incumbent  died;  and  it  was  adjudged  that 
the  lease  was  void,  and  that  it  should  not  take  effect  by  estoppel,  No  estoppel 
because  it  appears  in  the  indenture  itself,  that  the  lessor  had  no-  ^^^^^^^ 
thing  at  the  time  of  the  lease  made  (t  1).  See  37  Ass.  pi.  17*  and  facts  appc«i^  . 
19  t.  2«.  Tit.  Abbot  13.  (J)  But  as  to  this  point  the  court  showed  "*  the  mdeii- 
MO  opinion,  for  they  resolved  upon  the  other  points  following.      *^** 

$diy.  It  was  moved  that  the  lease  to  Thomas  was  void  for  2nd.  The 
the  {c)  uncertainty,  for  it  was  uncertain,  at  the  time  of  the  making  y^wTfor^thc 
of  the  lease,  how  many  years  would  be  behind  at  the  time  of  the  nncertsinty, 
death  of  Elizabeth  ;  as  it  is  agreed  in  {d)  7  E.  6.  tit.  Grant,  Br.  ^ow  n«iiy 
1 54.  and  Plow.  Com.  520.  b. ;  a  man  possessed  of  a  lease  for  40  ^^J^^  ^t 
years,  grants  to  B.  as  many  of  the  years  as  shall  be  behind  tern*  the  death  of  J. 
pore  mortis  sua,  it  is  void  for  the  uncertainty!  and  S  and  4  Phil,  csseof  ater* 
and  Mary  {e)y  Gravenor's  case,  Dy.  150.  a  man  made  a  lease  for  mor  gnuiting 
life  by  deed  indented,  with  a  proviso^  that  if  the  lessee  should  die  ^i^^Se* 
within  60  years,  that  his  executors  should  have  for  so  many  of  the  years  as  shaU 
60  years  as  should  be  behind  at  the  time  of  his  death ;  this  is  oe  behmd  at 
but  a  covenant,  and  not  a  lease,  for  the  uncertainty  (o  1).    ViA  ^^  ^^ 
92  Ass.  pi.  37.     And  Justice  Gawdy  saidj  there  was  a  case  now  if  ^q^  makes 
lately  adjudged  in  this  court  in  (/)  Locroft's  case,  M.  34  and  35  a  lease  for 
Etiz.  and  the  case  was,  one  possessed  of  certain  lands  for  60  ^ffJJ^**^ 
years,  in  consideration  of  a  marriage  to  be  had  between  his  son  iu%^  die 
and  the  daughter  of  another  man,  demised  the  land  to  his  son  within  so 
for  70  years  to  commence  after  his  death,  and  afterwards  the  JJJJj  Siy^ 
lessor  died ;  and  it  was  adjudged  that  the  lease  was  good ;  and  h^ye  the  laod 

for  so  many  oi 
the  60  years  as  shall  be  to  come  at  the  time  of  his  deafth(  this  is  no  good  lease,  bat  a  ooveaantt-i 
SMiif  if  a  termor  for  60  years  lets  to  another  for  70  years  to  begin  after  his  death,  and  dies« 
(t)  Co.  Lit.  S5S  a.  b.  [Shep.  Touch.  fr6].  (6)  Lit.  Rep.  J8S.  Dyer,  «44.  pi.  60,  10  Co.  4S  a. 
tl  Co.  11  a.  Co.  Lit.  55S  b.  (t)  [Vin.  Abr.  Estete,  Z  a.  pi.  S,  4].  U)  Co.  Lit.  45  b.  Cro.  fii. 
Sir.  Vaoirh.  85.  [Shep.  Tonch.  27S,  3,  4].  {d)  Mo.  479,  480.  1  BnUtr.  108, 191.  1  Roll. 
848.  Plowd.520b.  Br,  Lease,  66.  Hob.  171.  1  Anders.  l«2.  [Shep.  Touch.  251].  (0Mo.S47.480, 
lRolL848.518.  Dyer,  150.  pi.  83.  1  Anders.  19.  Hob.  35.  Yelv.  9.  3  Leon.  32.  154.  4 
hnm- 193.  Noy,  14.  3  Buktr.  163.  Cro.  El.  841.  1  Roll.  Rep^  359.  [Shep.  Touch.  139. 143. 
S71.  1  Wood,  190.  Vin.  Abr.  Estate,  U  a.  pi.  31.  {/)  3  BuUtr.  108.  1  RoQ.  344.  848.  Cro. 
XLS87.  Mo.  395.  Poph.4.97.  Cart.  155.  SkUi.535.  [1  Wood,  131.  Vin.  Abr.  Baron  aa^ 
Yeme,  G.  pL  13.  34.    C  a.  pi.  7.    Estate,  B  b.  5]. 

^ear,  see  1  Inst.  i.  649.  (p).    jDoc  d,  JUggt  ▼•  ^^^^-  ^  C  Stra.  705.  Xa^^snf  v.  Barter,  1  T« 

.BeO,  5  T.  R.  471.    (En.)  R.  86.   Doe  d.  Barber  v.  Lawrence^  4  Taunt.  33. 

^F  1)  The   reason  why  the  lease  was  ad*  As  to  leases  by  estoppel  in  general,  see  TVe-r 

.jadgea  void,  as  reported  in  Dyer,  344  b.  was,  wtrfe  Mse,  post,  6  Co.  15  a.  1  Inst.  47  b.  48  a. 

that  the  lessor  had  nothinji  in  the  parsonage  u.415 — 418,  and  the  notes  ib.  Bac  Abr.  Leases, 

impropriate  during  the  Hie  of  the  mcumbent  O.    (Eo^ 

-who  snrfired  the  lessor,  see  also  1  Inst.  353  b.       (o  1)  S.  C.  Bendl.  73.  pL  115.    And.  19.  toh 

Itt. 433.  Post,  lOCo. 48 a.  Plowd.500b.  Wats.  38.  held  accordhigly.  because  nothing  of  dm 

Incnmb.  434.  But  it  is  a  general  rule,  that  there  said  term  was  limited  to  the  lessee  for  life  as 

mm  be  no  estoppel  where  the  state  of  the  facts  remainder  to  him  and  hb  executors ;  and  8.  C. 

appears  In  the  indenture,  see  Nadkcs ▼.  il«Nbr,  bcited  ace  Hob.  35.  and  Mo. 347. |d. 480.  that 

Cro.]SUa.a73.43«.j:y9NNiiv.flhMi^3Ld.RayBi.  the  word  ^prorisp"  did  not  import  a 


^80  TBB  BECtOR  OF  CHEDINGTON's  CASE.  Fart  I. 

ifae  reason  of  the  difference  between  that  case  and  the  case  in  7 

Edw.  6.  was,  because  that  in  Locroft')5  case  he  demised  the  land, 

hahend!  after  the  death  of  the  lessor  fi3r  70  years,  in  whidi  there 

was  8u£5cient certainty,  and  no  apparent  uncertainty  in  the  deed; 

but  in  (g)  7  Edw.  6.  be  sranted  so  much  of  his  term  as  should 

be  behind  at  the  time  ot  his  death,  which  was  altogether  uncer* 

tain  in  the  grant  itself;  which  difference  put  by  Justice  Gawdy 

[  *  155  b.  ]  Was  agreed  by  Popham  Chief  Justice,  and  the  whole  court  (h  1). 

sd.  The  lease        Sdly,  It  was  objected  against  the  lease  made  to  Thomas,*  that 

being  at  first     forasmuch  as  Thomas  was  dead  in  the  life  of  Elizabeth,  so 

uncenaiiia  ana     _,  g^  •«  /\jii 

the  lessee  dy-  that  it  was  at  firSt  uncertain,  and  was  not  {a)  reduced  to  any  cer- 
ing  before  it  tainty  during  the  life  of  Thomas,  the  lease  was  therefore  ut- 
toa  ^^rtSnty  ^^^1  yoxi..  Tor  when  an  interest  or  an  estate,  which  is  to  be  re- 
itcoold  not  '  duced  to  a  certainty  upon  a  contingent  precedent,  and  the  lessor 
take  effect.  or  grantor,  or  lessee  or  grantee,  dies  before  the  contingency 
Where  an  in-  happens,  the  lease  or  grant  is  void,  and  shall  never  take  effect; 
ut^li  to  be  M  in  Plow.  Cora.  Say  and  Fuller's  case^  foL  273.  b.  if  a  man 
reduced  to  -  makes  a  lea^e  to  another  for  as  many  years  as  his  executors 
^^*''*^^»  ^  shall  (6)  name,  it  is  void,  for  it  ought  to  be  reduced  to  a  cer- 
g£?preee-  '  tainty  in  the  life  of  the  parties*  And  note  there  is  a  good  dif- 
dent,  if  either  ference  between  a  covenant  or  other  ^reement  which  is  perfect 
P**^^^  ^*  and  certain,  although  it  shall  take  e&ct  in  possession  upon  a 
tkigen^^h^  future  matter  precedent,  and  a  covenant  and  agreement  uncer- 
peii*>the  tain,  wirich  is  to  be  reduced  to  a  certainty  by  future  matter  ex 

liT^Sd^-'^aTin'  P^f^O;  for  in  the  one  case  the  interest  or  estate  of  the  land  is 
case  of  a  lease  bound  immediately,  and  in  the  other  case  not;  as  in  3  Ma. 
to  one  for  so  Bn  (c)  Feoffment  al  uses  59,  it  is  covenanted  by  indenture  be* 
Usaterators*  tween  A.  and  J5.,  that  the  son  of  A.  should  marry  the  daughter 
shall  name.  of  B,^  for  which  B.  had  given  A.  100/.;  and  therefore  A»  eove- 
BotonacoTe-  nanted,  that  if  the  marriage  did  not  take  effect,  that  A.  and  his 
"*"\?'  w*hLi  ^^^^^  would  stand  seised  of  certain  lands  to  the  use  of  B.  and  his 
p«rf^and  heirs,  until  A.  should  repay  the  100/.  to  B.  his  executors  or  ad- 
certain,thoQgh  ministrators ;  and  afterwards  B.  had  issue  within  age,  and  after 
^***^*ftSire  ^®  marriage  did  not  take  effect,  the  estate  is  executed  in  the 
nu^er  prece-  heir  of  £.,  and  shall  have  relation  to  the  making  of  the  inden* 
dent,  the  inte-  ture :  (note  the  reason)  for  these  indentures  (ue  book  saith) 
U  bound^im^^  bound  the  land  with  the  use,  and  they  were  made  in  the  life  of 
mediately.        B.     But  if  a  man  grants  the  reversion  of  his  lease  £br  life  to  B. 

and  his  heirs,  and  before  (d)  attornment,  the  grantee  diesy  no 
attornment  can  vest  it  in  the  heir  of  jB.  (i  1)  £br  by  the  grant 
the  estate  of  the'  reversion  was  not  bound,  but  is  to  receive  its 

(r)  7  E.  6.  Br.  Grant,  154.  Br.  Lease,  166.  (a)  5  Co.  6  a.  TShep.  Touch.  415.  S  Prest. 
CimT.  159.  Vin.  Abr.  OranU,  H  a.  2.  pi.  3].^  (6)  Mo.  479.  Co.  Lit.  45  b.  6  Co.  55  b.  1  RoU. 
849.  [S  Balstr.  374.  Owen,  97.  Lane,  IW.  1  Mod.  51.  Shep.  Touch.  273.  Bac.  Abr.  Leases, 
L.  Vm.  Abr.  Grants,  H  a.  2.  pi.  3].  (c)  Br.  Feoffment  al  Uses,  pi.  59.  Mo.  481,  48S.  [Pol- 
lexf.  60.  t  Wood,  327.  Vin.  Abr.  Heir,  M.  pi.  5.]  (^  Co.  Lit.  309  a.  b.  9  £.  4.  39  a.  Lh. 
Sect.  551. 568.    Ante,  104  b.    Br.  Attonun.  56.    Br.  Disseisin  and  Disseisor,  61. 


bat  an  a|nreement,  and  so  sounds  in  covenant,  (h  1)  See  further  in  what  cases  leases  shall 

and  not  in  demise ;  see  also  ace.  Spark$  coMty  be  void  for  uncertabty,  post,  3  Co.  19  b.    6 

Cro.  Eliz.  841.    Shep.  Touch.  125.    Bac.  Abr.  Co.  35  b.  1  Mod.  180.  1  Str.  651.  1  Ld.  Raym. 

Covenant,  A.  2.    Com.  Dig.  Covenant,  A.  2.  737.    1  Inst.  45  b.  i.  632, 3.    Shep.  Tooch.  271 

Vin.  Abr.  Est  U  a.    But  in  the  case  of  a  lease  —273.    Vin.  Abr.  EsUte,  7  a.    (Eik) 

for  life  to  .one,  remainder  to  his  executors  for  (i  l)  That  at  this  day  a  grant  of  a  reversion 

years,  the  term  vests  in  the  lessee  himsdf,  1  is  good  without  attornment,  by  stat.  4  and  5 

Inst.  54  b.  i.  635.  and  u.  (11).  ib.    (Ed.)  Ann.  c.  16.  ante  p.  258.  n.  (y  4).    (Ed.) 


155  a.  b. — 156  a.    the  rector  of  chrdingtom's.  case.  S81 

perfection  by  the  attornment,  and  the  grantor  may,  notwith- 
standing such  grant,  transfer  the  reversion  to  whom  he  will.  So 
in  (e)  Bret  ana  Rigden's  case,  Plow.  Com.  fo.  ^^b.  if  a  man  de- 
vises land  to  one  and  his  heirs,  and  afterwards  the  devisee  dies 
before  the  devisor,  the  devise  is  void;  for  the  will  was  alterable 
at  the  pleasure  of  the  devisor,  and  the  heir  cannot  be  a  pur- 
chaser (k  1).  But  in  (f)  SheUey's  case  it  was  adjudged,  that 
where  £dward  Shelley  suffered  a  recovery  of  the  manor  of 
Worminghurst  to  uses  declared  by  certain  indentures  between 
him  and  others ;  that  is  to  say,  to  the  use  of  himself  and  the 
heirs  male  of  his  body  (for  so  it  was  in  effect)  and  afterwards 
Edward  Shelley  died  before  any  execution  of  the  recovery,  the 
wife  of  the  eldest  son  (who  was  dead  before  him)  being  great 
with  child  with  a  son,  and  afterwards  and  beifore  the  birth  of 
the  son  of  the  eldest  son,  execution  of  the  recovery  was  had ;  it 
was  adjudged  that  in  the  mean  time  the  use  vested  in  Richard 
the  younger  son  of  Edward,  as  heir  male  of  the  body  of  Ed- 
ward, *and  that  he  had  it  in  the  nature  of  a  descent,  and  that  the  [  *  156  a.  ] 
son  of  the  eldest  son  bom  after  should  enter  upon  him,  for  the 
agreement  was  perfect  in  the  life  of  the  parties,  and  the  execu- 
tion of  the  recovery  was  only  after  the  death  of  Edward  (l  1). 

Sq  11  Hen.  7*   12.  a.  if  land  be  rendered  by  fine  to  one  If  lands  be 
and  his  heirs,  there  the  land  is  bound  thereby,  and  although  he  fine^^lJper- 
to  whom  the  render  is  made  dies  before  execution,  yet  his  heir  son  and  hU 
shall  have  it :  for  the  fine  was  levied  in  the  life  of  the  parties,  ^^^'^^  ^® 
and  the  estate  of  the  land  was  so  bound  by  it,  (f )  that  he  who  ren-  tSerelwLmie. 
dered  it  could  not  alter,  or  defeat  it  (m  1 ).     But  if  a  man  makes  diately  boand; 
livery  within  the  view  there,  till  (a)  entry  by  the  feoffee  (n  1),  J?^  w****  *** 
the  estate  of  the  land  is  not  bound  by  it,  no  more  than  by  the  ex^utionfyet 
grant  of  a  reversion  before  attornment  (o  1) ;  and  therefore  if  his  heir  shau  - 
the  feoffor  or  feoffee  dies  in  such  case  before  entry  by  the  •**^«»^' 
fisoffee,  the  feoflftnent  shall  not  take  effect.    So  in  the  case  at  ^^^^^\^. 
bar,  the  demise  made  to  Thomas  depends  upon  a  contingency  in  the  view, 
precedent,  and  upon  a  mere  uncertainty ;  so  that,  until  it  hap- 
pens, the  interest  or  term  which  .is  intended  to  be, demised,  is 
not  certain,  nor  is  the  land  bound  with  it     So  that,  inasmuch 
as  Thomas  died  before  it  was  reduced  to  any  certainty,  the  lease 
could  never  take  effect,  and  cannot  vest  in  his  executors  or  ad- 
mbistrators  for  the  reasons  and  causes  aforesaid ;  quodjuit  COU" 
cess,  per  totam  curiam  (p  1). 

(<)  1  RoU.  Rep.  353.  2  RoU.  Rep.  484.  1  Jones,  59.  Mo.  353.  Swinb.  29. 109.  Cro.  El.  423. 
«  Sid.  53.  Cart.  4.  Pahn.  556.  Ante  105  a.  [Vin.  Abr.  Devise,  W  c.  pi.  9].  (/)  Mo.  140, 
141. 482.  1  Jones,  59.  Jenli.  Cent.  249.  Ante  94  b.  106  b.  2  Leon.  27.  (t)  Co.  Lit.  266  b. 
1  Mod.  91.    [5  Cni.  Dig.  110].    (a)  Co.  Lit  48  b.  49  b.    2  RoU.  7.    [Shep.  Tonch.  217]. 


(<  1)  See  ante  p.  259.  n.  (a  5).  and  tbe  refer-  take  possession.    As  to  livery  within  view  in 

*^s  lb.    (Ed.)  general,  see  l  Inst.  48  b.  ii.  346,  7.  and  the 

(<•  1^  See  ante  p.  242.  n.  (o  2).  ib.  notes  ib.    Shep.  Touch.  216, 217.    (Ed.) 

SM  1)  And  therefore  a  declaration  of  the  uses  (o  1)  Sup.  p.  380.  atad  n.  ( 1 1).  ib. 
*' such  a  fine,  if  contrary  to  the  grant  and  ren- 

?^9  is  void,  Jetmmgs  v.  Ckamnterffj  Clayt.  94.  (p  l)See  further  as  to  the  certainty  requisite 

y**Q.  Dig.  110.    (Ed.)  in  leases  for  years,  with  respect  to  their  com- 

^^^  1)  lAverv  within  view   is  insufficient  to  mencement,  continuance,  and  ending,  post,  6 

P^*  the  freehold  till  an  actual  entry  is  made  Co.  35  a.    1  Inst  45  b.  i.  632,  3.  and  the  notes 

?   ^e  lessee,  because  there  is  no  delivery  of  ib.    2  Bl.  CcAn.  143.    Shep.  Touch.  271 — 273. 

^  i»otses8ioii  by  th^  feoffor,  but  only  a  li-  Bac.  Abr.  Leases,  L.  Coin.  Dig.  Estates,  O.  &• 

"^e  or  power  given  by  him  to  the  feoffee  to  (Ed.) 


see  Tidi  micTom  of  cavonnoiK'B  cAifc«              Van  L 

4«fc.Thafit  4tblT,  It  was  objected  agamst  ^  lud  denote  ouide  to  IVh 

vM ««w4  tnas,  tnat  if  Thomms  bed  been  liTnuj^  it  coaM  never  lum  tested 

^g'^^J^  in  him;  for  Thomas  died  beibi«  Bm^  or  WiUiaa,eiid  Wflliam 

unmUryemnp  end  Ralph  sonriTed  FJitahprh,     And  bj  the  cjqiieai  condition 

Im  B.amd  c,  precedent  Ralph  could  not  take,  nnleat  Elixabetfa  died  within 

t2^^.%t  ^  *<^">*'   ^^   ^ViUiam  coald  not  take,  unkss  Ralph  died 

^MMMIi^to  <ii/9'tf /Smanngn  jiTtfif ,  and  that  is  as  mn^ 

^(^r^  before  Elixabedi,  for  the  term  isfor  Myeatv,  if  Binbecfa  diodd 

£jj^,2cdbe  ^  k"%  ^^^9  *^  Thoeoas  oocdd  not  take^  unless  William  died 

amUmpmty  in  tlie  lift  <xf  Eliiabeth,  soil,  ti^^  iermimtm  frmt^  and  both 

WM  ^.  William  and  Ralph  survived  ELiaabeth:  so  that  both  the  con- 

Ximmwmm'  ttngenu  precedent  fiuU  idL  the  death  of  Ralph  and  the  deadi  of 

td».  tmd  c,  William  in  the  life  €^  Eliabeth,  so  Oat  the  demise  to  Thomas 

BtTttmli  ^^  oovdd  never  commence  $  and  althoogh  die  demise-to  Ralph  and 

MMa  MTimsf  the  demise  to  William  are  void,  yet  the  limitation  preoedoit 

^dtktii  dyim$  (icil.  if  Ralph  and  William  die  in  the  life  of  Eliabeth)  to  the 

htktuiktii  [^^^^  made  to  Thomas,  is  not  void,  for  his  intereet  maj  depend 

upon  both  the  contingents.    Andso  wasthemcanii^of  thepar- 

Pcr  PoiiUam,  ties,  and  all  this  was  affirmed  per  toiam  curiam.    And  Popham, 

^'aa    I    •  Chief  Justices  put  thb  case,  if  A.  demises  his  lands  to  JBL  for  SO 

A.lrSr  yeartafterthedeathofC.,ifCdies within  lOyearsoaLtfollowing; 

years  allar  there  If  C«  sttrvtves  the  10  JJ^tfs,  the  term  shall  never  take  ef^ 

^tir^SL  ^^^  ^  ^^"^  ^^  X^i^iat  to  Thomas  cannot  commence^  unless 

wi'tMa  to  William  dies  befoi^  EUaabedi,  but  he  survived  Elwbcth,  and 

veart  aevt  therefore  die  lease  to  Thomas  shall  never  GOmaiaBoeL    ^And 

c!!!!!l!^^  PdphaaA»Chief  Jttsticeb  also  said,  die  loMe  to  Thomas  was  void 


tlietwiisit  for  another  reason;  for  he  said  it  could  not  commence  upon 
MR  not  tdie  a  (a)  contingent  which  dc|Mmded  upon  ancither  contingent  (1):  as 
^^^  ^.  here,  the  lease  to  Thomas  depends  up(»i  the  contingent  annexed 
^^^^  to  die  demise  made  to  WUliam,  and  die  lease  to  William  de- 
be  a  cQBtUi'  pcnds  upon  the  contiqgent  annexed  to  the  demise  to  Ralph, 
gvanr  spoi  a  ^q^  i^  dij^  purpose  he  cited  the  book  in  (6)  IS  Ass.  pL  5.  A» 

r^  l^^'l  '^^^*^^  ^  ^P»  conditioo,  diat  if  ^pays  JBL  IQL  widiin  acer- 
^  ^  tain  day,  that  he  shall  re-enter,  and  if  he  do  not  pay  before  the 

said  day,  and  &  pays  him  lOt.  at  such  a  day,  whidi  isaft^,  that 

(«)CitKJar.46l.  CrckCar.arr.  1  n«aLRepk5tl.  lSid.451.  10Co.50li.  [i  Fearne, 578]. 
(»)  Br.  CoadfitiMi,  inf .    PrrtLSm.74V 

(O  la  t  Ch.  Cau^  t9,  tlw^  Ur^  Ouacdlor  KaltiagluuB  saya,  tkat  ter« 
aMv  be  a  c«»tia|:ear\  ap4«i  a  c^atiiqicanr,  b  aeltlar  aaaataral  nor  atnard  in 
inelt*;  battbecaaifarrrale|thrtaaaarea»aabyayLeftiPoyb«Biatke  UMOtt 
y  CMii«t«i*a  Mi,  laakt  Sbe  a  iMMa  afMt,  but,  iatratb^bataakiadlorm- 
•mkilt,  aaai(MK»tbeLai4Cknc«lv,)bBTclaonra<Mn*«lbadeaMbi 
Wetmteiter  HiJL'Ailr  t»  tbf  bwi  artlii,  (BMaaiastaaecaraiMMnbilityiVas 
a  postibUit\\  or,  as  it  U  calM«  a  daable  poaobOitj,  allowed,  inl  lBtt.SOb.L  617. 
744.  (5«>\  tbe  cafl«  of  a  cift  to  tbe  basband  of  i<.  aad  tbe  wife  of  B.,  and  the 
btinofdMrbodwa.  It  b»  W«m  mM  tbtt  a  KMiader  enaot  take  effect  qpoa 
a  dtobto  powibiHiv,  >t»  CI ibalry'^coaf,  poat,  f  Co.  51  b,  Feara.  Cant.  Ran.  S75. 
STB;  bat  tba  cMi  addacod  la  Mpport  of  ttbdoctrise  aeeai  nsfaiiil  to  ^ 
»taac«a  iB  vladi  tba  loaMUider  b  ¥oid,  aitkerte  want  of  a  aansabavlag  capa- 
city to  take,  a»  vbere  a  ka»r  fcr  bib  b  Mode«  witb  a  RflMiadar  la  a  carfMoralkm 
wUcb  b  Mt  iB  bcb^,  port,  tCo.Ma.ior  tea  tba  aaiiilnatf  of  tbapenaa 
vba  b  10  tako»  oi  ia  tbe  caM  af  a  lc«M  te  fife,  icaMiaderia  tbe  fiiBt  aaa  of  J.  S. 
tboe  bcb^  BO  MMb  panaa  m  J  H  iinbnart.  Faan.  GaaL  Ran.  Sr5. 978. 
t  iMt.  fi.  Ut.  (r  SV  Aad  are  l  Pmt.  Abal.  im»f.,wbefO  Hb  aaUi»  that  a  la- 
■niodor  aaaf  be  aaod  ofea  oa  a  tnbla  MMattty,  af  trtdcb  aa  Imiaaso  b  tbera 

givca.  See  feitbar  la  la  ibb  dactriaa,^ia.  Abc>  PmitiMtyi  Fasia.  ^       ~^ 
41.]    (Ea.) 


156  a.  b.— 157  a.    Tas  rigtor  of  chedikoMn's  ca$£.  S83 

he  shall  have  fee ;  A.  doth  not  pay,  neither  doth  J3.  pay  .*  A.  enters 
after  both  the  terms,  B.  ousts  him,  A,  brought  an  assize,  and 
got  nothing  by  his  writ.  And  afterwards  juogmenC  in  this  case 
was  given  and  entered  for  the  plaintiff. 


DIGGES^S  CASE. 

England,  ss.  Be  it  remembered.  That  Thomas  Eoeb* 

TON,  Knt.  Lord  Keeper  of  the  Great  Seal  of  Eng-^  "^ 

land,  on  Tuesday  next,  after  Eight  Days  of  w. 
Hilary  in  this  same  Term,  before  the  liady  tiie 
Queen,  at  Westminster,  by  his  own  pr(^r  hands^ 
delivered  here  into  court  (+)  a  certain  record  had  be*  (t)i.e.inB.R. 
fore  the  Lady  the  Queen  in  her  Chancery  (a),  in 
these  words  :— 

Pleas  before  the  Lady  the  Queen,  in  her  Chancery  at  West-  Hii.  4i  EUx. 

.  minster,   in  the   Coonty  of   Middlesex,   of  the  Term   of  ^^  ^• 
Easter,  in  the  40th  Year  of  the  Reign  of  our  said  Lady  Eli-  1598^1600. 
sabeth,  by  the  grace  of  God,  of  England,  France,  and  Ire-      ^«*"v-^ 
land,  Queen,  Defender  of  the  Faith,  &c.  ^'®**"    . 

Palmer. 
Tub  lady  die  now  Queen  sent  her  writ  close  (b),  directed  to  the  [Pt.I.— i57a.] 
sheriff  of  Sussex  y  ia  these  words :  Elizabeth  by  the  grace  of  God  of  Scire  facias  to 

Boffland,  France,  and  Ireland,  Queen,  Defender  of  the  fiiith,  %t^.  repeal  letters 

patent. 

-_         I  -       -  ■-.  -..-—   -...^ — 

(a)  Tlie  Covrt  of  Ckaactry  has  no  pawcr  to  brfaig  t^  srirv/afiot  at  his  own  sait,  see  Brew* 
KWBinoB  a  jacy^  and  therefore  if  any  cause  on  thr  t.  fftftf ,  6  Mod  9t9.  7  T.  R.  %Sr, ;  or  the 
the  law  side  or  that  court,  as  a  tnom^rojis  At  king  is  of  right  to  permit  suck  person,  apon  pe-» 
«fr»t^,  tcire  facias  to  repeal  letters  patent,  ^c.  tition,  to  use  his  name  for  the  repeal  of  the  pa- 
comes  to  issne,  the  chancellor  mnst  deliyer  the  tent,  hi  a  scire  facias,  at  the  lung  s  sait,  to  pre^ 
record  propria  trntm  Into  the  Goart  of  King's  vent  nrahipKcity  of  actions,  which  will  lie  not^ 
Bench,  where  it  is  to  be  tiitid,  and  hidgmcnt  is  withstanding  such  voM  patent,  The  King  t.  Sir 
to  be  there  given  thereon,  see  Cro.  Jac.  3.  OHver  Butler,  <  Vent.  344.  3  Ley.  220,^^21.  A 
I^tch.  112.  Fneem.  652.  Ball.  N.  P.  216.  2  scire  faeins  to  repeal  a  patent  is  an  original  writ 
Sannd.27.  1  Mod.  29.  Bat  it  has  been  decided  {Rtx  ▼.  £yr»,  1  Stra.  43.)  iosnins  out  of  tke 
that  an  officer's  delivering  the  record  is  soffi-  pettgr  bag  office  in  the  Court  of  Chuusery,  Ibr 
eient,  1  £^.  Abr.  128.  pi.  8.    (En.)  il  is  a  record  there,  3  Lev.  223.    4  Inst.  88. 

(n)  Where  a  grant  has  been  made  by  letters  Stra.  161. ;  and  it  is  in  the  Batqre  of  a  deelara^ 

|>atent  to  the  prejudice  of  the  snMect,  he  may  tion  to  which  the  party  may  plead,  Sid.  406. 

&ave  a  writ  ox  scire  facias  to  repeal  it ;  as  in  this  Infira.    Where  the  stirs  fatim  la  bronglil  at  the 

tsase,  where  a  tenure  having  been  found  of  the  king's  anit,  it  is  not  neoesaarv  that  It  shonld 

meen  by  office,  the  queen  granted  the  ward-  issue  into  the  eonntv  wheie  llio  lands  U0|  bgr 

sahip  of  the  heir  to  certain  persons  by  letters  reason  of  the  king^s  prerogative  to  1^  the 

iMteat ;  and  after  a  manstroMS  it  draU  by  the  venue  in  any  county,  see  post,  7  Co.  3  a.    4 

^NUtiea  clainung  to  be  entitled  to  the  lands,  Inst.  172.  Cro%  Car.  525.  2  Stra»  749.  ParliMr, 

ttqr  brought  a  scire  facias  against  the  grantees ;  182.  Bac  Abr.  Prerog.  7. ;  but  it  skonld  seook 

%o  if  a  market,  &ir,  dec.  be  granted  to  the  an-  otherwise  where  it  is  isaned  at  the  suit  of  a 

nioyanco  of  an  andent  market  or  fair  of  another,  subpoct  to  repeal  a  poiont  wherebv  ho  is  pnj/s^ 

%  adrv  facias  ties  to  repeal  such  patent,  see  2  diced ;  for  it  is  a  general  rale,  ttant  evoiy  no* 

1U>IL  Abr.  19^  Com.  I>tg.  Patent,  F.  4.  Byer«  tion  (and  a srirf /scios  Is  an  action,  1  Inst.i90 

976  b.    And  tne  person  prejudiced  may  eitboc  b.  291  a.  UL  4i4.  %BL  lUp»  lSi7.  2  U.BoirM. 
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f  •  is:  ft. ; 


Cs),  made 


^4r«  cfo  j^ifUBul  mm\ir  «f 


>I4.;  iw  #fbM  t»#tr  NMM  Aity  ariMe  fl^Mi  dhi 

4v  wt9mf  10  %  WffC  OT  NrtHMNMi  4C  Wld^  ■■!€ 

H  mm  04  •  HglK  «if  wuril  «)if  tW  b^fy,  for  that 

4«  IWm  f«rtlMirr  M  to  wrH*  «f  uire/mem§  tm  re- 
Mc«l  |Mrt««t«,  «  Ihmnd,  7t,  p,  9,  U.  6,  (1). 
t4Mi,  Ulc.  i'JkmitJiry.  C.  1,  FttCBt,  F,  6.  Bac. 
Abf .  Ildr«  PMriM,  C«  X ;  mnI  m  to  Mhtr  writi 
«f  *r^/  /«r^f  M^^  1  IiMt  iij.  594,  5.  nd  the 
iwU«  lb.  C«ai.  Dif .  Pleader,  9.  L.  Bcc.  Abr. 
l&S«nitlMgB|L  If  ttaoiid.  6.  ri).  71.  (4>  7f. 
(»),  (6)^^^H|Fnw,  1090,  &e.  Binfti.  Exe- 
««lft««^^^^B.  ^^.  496.    (Ed.; 


<c;  As  ta 

a^gR^aar^  Me  l  5ii  li  187.  (l).  9 
510L  517.  515L  V.4).  TIhm.  Em.  SOS; 
lan^  P^yk.  msk  BiaLKcd.480.  1 
106.    (Eb.) 


(a)  Aatailnfa^  a  private  Acf  cT  PariU- 

R.Tl.a.(Q).    (Ep.) 


(b)  As  to  tCBBre  ia  capite,  tee  1  last.  77  a. 
L  300.  aad  a.  (7).  ib.  106  a.  L  589-^91.  and  the 
Botes  ib.;  aad  that  sach  teaare,  whether  by 
kaight-ferf  ice  or  ia  tocage,  b  oow  ^charged 
of  wardship  aad  other  opprcsstre  firvits  and 
rowacqaeiirci,  bj  ftat.  19  Om.  9.  c  94.  1  lost. 
83  a.  t  598.  (59).  Aate  p.  115.  a.  (p5). 
(Ed.) 
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the  said  Thomas  Culpeper  entered  into  the  aforesaid  manor,  with  the  ' 
appurtenances,  and  was  seised  thereof,  as  the  law  required ;  and  be- 
ing so  seised  thereof,  the  same  Thomas  Culpeper,  by  sufficient  con- 
veyance and  assurance  in  law,  cpnveyed  and  assured  the  aforesaid 
manor  of  Bushopsborne,  with  the  appurtenances,  to  one  Antony  Aw- 
-cher,  Knt.  to  have  and  to  hold  to  him  and  his  heirs  :  by  virtue  whereof 
the  said  Antony  Awcher,  Knt.  entered  into  the  aforesaid  manor  of 
Bushopsburn,  with  the  appurtenances,  and  was  seised  thereof  in  his 
demesne  as  of  fee;  the  estate  of  which  said  Anthony  Awcher  of  and 
in  two  parcels  of  land, and  wood,  with  the  appurtenances,  called  the 
Haute  and  Reed,  containing  by  estimation  60  acres  of  land,  hereto* 
fore  were  purchased  by  Christopher  Digges,  father  of  the  aforesaid 
Thomas  Digges,  in  the  said  commission  named,  lying  and  being  in 
Barh  am  aforesaid,  and  in  Bourn,  of  which  he  died  seised;  the  said 
Thomas  Digges  was  of  the  aforesaid  parcels  gf  land  and  wood,  with  ' 

the  appurtenances,  seised  in  his  demesne  as  of  fee,  which  parcels  of 
land  and  wood,  with  the  appurtenances,  called  the  Haute  and  Reed 
at  the  time  of  the  making  and  ordaining  of  the  said  act  of  parliament, 
and  from  time  whereof  the  memory  of  ipan  is  not  to  the  contrary,  were 
parcel  (f)  of  the  said  manor  of  Bushopsborne  ;  and  the  said  Thomas 
Digges  of  the  manors,  lands,  and  tenements,  and  other  the  premises 
aforesaid,  with  the  appurtenances  as  before  is  said,  being  seised, 
died  so  seised  thereof.    •And  further  by  the  same  inquisition  it  is   [  ♦  158  a.  2 
found,  that  the  manor  of  Yoke,  otherwise  Yokes  Court  aforesaid.  That  the  ma- 
with  the  appurtenances  in  Lenham  and  Frensted,  in  the  said  county  of  nor  of  Y.  (one 
Kent,  at  the  time  of  the  taking  of  the  inquisition  aforesaid,  and  at  the  <>f  ^**®  s*ld 
time  of  the  death  of  the  aforesaid  Thomas  Digges,  were  holden  of  hoWe"orsiV 
Warham  Saintleger,  Knt,  as  of  his  castle  of  Leeds,  by  the  half  of  a  w.  S.,  as  of 
knight's  fee  (g),  and  were  worth  by  the  year  in  all  the  issues,  above  his  castle  of 
reprises  (h),  114?5.     And  that  the  manor  of  Fokeham,  and  other  the  L.,  by  half  a 
premises  to  the  said  manor  belonging  in  Framsted  and  Lenham,  at   ^"Jf  **f  *t/^^' . 
the  said  time  of  the  taking  of  the  said  inquisition,  and  at  the  said  time  „ual  value 
of  the  death  of  the  said  Thomas  Digges,  of  whom,  or  by  what  service  &c.; 
held,  the  jurors  of  the  same  inquisition  were  altogether  ignorant,  and  the  manor  of 
they  were  worth  by  the  year  in  all  the  issues,  above  reprises,  7/.  F.,  of  whom  or 
And  that  the  aforesaid  manor  of  Owtelmeston  and  other  the  aforesaid  ^y  what  ser 


premises  whatsoever,  with  the  appurtenances,  to  the  said  manor  be-  uJrors  were\c^ 

~  appertaining,  at  the  said  time  of  the  taking  of  the  said  norant  of  the 

inquisition  aforesaid,  and  at  'Jie  time  of  the  death  of  the  said  Thomas  annual  value. 


longing  and 


Digges,  were  holden  of  the  said  Anthony  Awcher  as  of  his  manor  of  &c. ; 
Bushopsborne,  but  by  what  services  the  jurors  of  the  said  inquisition  the  manor  of 
are  wholly  ignorant,  and  were  worth  by  the  year  in  all  the  issues,  ^*  *l?p  ^^  ^'^ 
above  reprises,  20/.     And  that  the  said  lands  called  Eastendown  and  ^°of  r.  1,^^ 
Beacondown  in  Barham  and  Kingston  aforesaid,  were  holden  of  the  by  what  ser- 
Archbishop  of  Canterbury,  in  the  right  of  his  bishoprick  aforesaid;  vices,  theju- 
but  by  what  services  the  aforesaid  jurors  are  altogether  ignorant,  and  "^o"  were  ig-- 
they  were  worth  by  the  year,  above  reprises,  3/.  6s.  Sd.     And  that  the  annual'value^ 
aforesaid  lands  called  the  Haute  and  Reed,  late  parcel  of  the  aforesaid  ^^^ .  * 

manor  of  Bushopsborne,  and  purchased  by  the  aforesaid  Christopher  ^he  lands 
Digges  of  the  aforesaid  William  Awcher,   Esq.  were  holden  of  the  called  E.  and 
•aid  lady  the  Queen  in  capite  by  knights*  service,  that  is  to  say,  by  B.,  held  of  the 
particular,  according  to  the  rate  and  quantity  of  the  said  manor  of  ^tgr^ury  In 

Hghtof  his  Archbi8hoprick,butby  what  services  thejurors  were  ignorant,  of  the  annual  value,  &c.'; 
Uie  lands  called  H.  and  R.,  all  parcel  of  the  manor  of  R.,  held  of  the  Queen,  in  capite,  by  kuight- 
*ervice,  according  to  the  rate,  6ic.  of  the  said  manor,  &c. ; 


(f)  As  to  the  distinction  between  that  which        (g)  See  ante  p.  384.  n.  (e). 
*«  parcel  of  a  manor,  and  things  appendant  or        (h)  That  is.  clear  of  all  deductions  and  pay- 
^ppnrtenant  thereto,  see  1  Inst*  i.  306.  n.  (12).    ments  out  or  the  manor   or  lands,  as  rcul- 
A.nte  p.  70.  n.  (g).    (En.)  charges,  annuities,  &c.    (Ed.) 

VOL.  I.  €  C 
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Busbopsborne ;  and  that  the  ftaid  lands  and  pasture  called  Throughly 
and  tbc  lands  Close  and  Tylers  in  Barham  aforesaid,  lately  purchased  by  the  afore- 
«*MedT.  C.  gaiji  Christopher  Digges,  byway  of  exchange  of  William  Boyes,  of 
Irtiom  or^bv  ^^on*>  <>'  ^7  ^^^^  services  they  were  holden,  the  jurors  aforesaid  are 
what  services  altogether  ignorant :  and  that  the  aforesaid  lands  and  woods  called 
held,  the  ju-  the  Haute  and  Reed,  and  the  aforesaid  lands,  wood,  and  pasture 
rors  were  ip-  purchased  of  the  aforesaid  William  Bowes,  were  worth  by  the  year, 
norant,  of  the  ^^^yg  reprises,  4/.  And  that  the  aforesaid  two  acres  of  land  in  We- 
JJJj".  '    mingswold  aforesaid,  were  holden  of  who  or  whom,  or  by  what  ser- 

nd  the  two  v*ces,  the  aforesaid  jurors  were  altogether  ignorant;  and  they  were 
acres  in  W.,  of  worth  bv  the  year,  above  reprises,  2s.  And  that  the  said  Thomas 
whom  or  by  Digges  had  not,  nor  held  more  or  other  lands  and  tenements  in  the 
what  service*  gaid  county  of  Kent,  in  demesne  or  service  of  us,  nor  of  any  other, 
held,  the  jn-^  ^^  ^^^  aforesaid  day  in  which  he  died.  And  that  the  aforesaid  Tho- 
nonint^'of Se  ™*^  I^'gg^  d»ed  on  the.  10th  day  of  ♦April,  in  the  S2d  year  of  our 
annual'value,  reign,  then  leaving  Margaret,  his  wife»  with  child  with  Thomas  Post- 
&c. ;  humous  Digges ;  which  said  Thomas  Posthumous '  Digges  was  born 

that  said  T.  D.  on  the  second  day  of  July,  in  the  32d  year  aforesaid,  and  was  son  and 
held  no  otiicr  |,eir  of  the  said  Thomas  Digges ;  and  that  the  said  Thomas  Posthu*. 
aTwVdeatlT*  mous  Digges  the  son,  at  the  said  time  of  taking  the  inquisition  afore^ 
T.  D.  died  on  '^^^*  ^^^  ^^  ^^^®  ^S^  ^^  ^^^  years,  nineteen  weeks,  and  six  days,  as  by 
the  loth  the  inquisition  aforesaid  in  our  Chancery  returned,  and  in  the  files 

April,  3e  Eliz.  there  remaining  of  record,  it  more  fully  appeareth.  And  whereas 
dewing  his        afterwards,  that  is  to  say,  on  the  2Sd  day  of  January,  in  the  term  of 

t  encSSte     ^''  ^^^^"^y*  ^^  *^^  ^^^  X^*'  ®^  ^^^  reign,  before  us  in  our  Chancery 
of  T.P.  B. ;      aforesaid  (i),  at  Westminster  aforesaid  then  being,  came  Christopher 
who* was  bom   ^^^^^^  ^"^  Edward  Digges,  sons  of  the  aforesaid  Christopher  Diggea 
9d  Jiily,  32       in  the  inquisition  aforesaid  named,  and  brothers  of  the  said  Thomas 
Elis.,  and  was  Digges  in  the  said  commission  named,  and  prayed  the  hearing  of  the 
•y* *****  ^**r  ^f  inquisition  aforesaid,  which  was  read  to  them  ;  which  being  read  and 
the  time^f  *    beard,  and  by  them  fully  understood,  they  the  said  Christopher  and 
takine  the  in-    Edward  complained,  that  by  colour  of  the  said  inquisition  ihey  were 
qnisition  was     grieved  and  molested,  and  that  they  from  the  possession  of  the  said 
of  the  age  of    two  parcels  of  lands  and  tenements,  with  the  appurtenances,  called 
two  years,  SIX-  Eastendown,  and  of  two  parts  of  so  much  of  the  aemesnes  of  the  said 
and  six  days.     ^^T^or  of  Owtelmeston  with  the  appurtenances  to  the  said  lands  called 
r  *  158  b.  1  Eastendown  next  adjoining,  in  four  parts  to  be  divided^  as  with  the 
aforesaid  lands  called  Eastendown,  extend  to  the  third  part  of  all  the 
manors,  lands,  and  tenements,  whereof  the  aforesaid  Christopher, 
the  father,  died  seised,  for  the  part  of  the  aforesaid  Christopher  and 
Edward  of  the  premises  aforesaid,  were  expelled  and  amoved,  and 
that  they  from  tne  possession  thereof,  and  of^every  parcel  thereof,  by 
colour  of  the  said  inquisition  were  held  out,  and  that  unjustly ;  be- 
cause, protesting  that  the  inquisition  aforesaid,  and  the  matter  in  the 
same  contained,  were  insufficient  in  law,  to  which  they  had  no  neces- 
sity, nor  by  the  law  of  the  land  were  bound  any  ways  to  answer ;  and 
The  said  Chris-  for  the  showing  of  their  right  in  that  behalf,  the  said  Christopher  and 
f^Pj?^!;.^;."*     Edward  Digges  said,  that  the  aforesaid  Christopher  Digges  (father 
ISis^fdinfeT    o/^*^en;  the  said  Thomas,  Christopher,  and  Edward)  was  in  his  life- 
of  said  manors  ^^^^  seised  in  his  demesne  as  of  fee,  of  and  in  the  aforesaid  manor  of 
of  O.  itnd  Y.     Owtelmeston  in  Barham»  in  the  county  aforesaid,  and  of  all  and  sin- 
^d  F.,  &c.       gular  the  rights^  members,  parcels,  and  appurtenances  whatsoever, 
m^on  imd'^     containing  900  acres  of  land,  meadow,  pasture,  and  wood;  and  also 

lands  in  the  said  eoiinty ;  Mtmstrans  de  droit  of  Christopher  Digges  and  Edward  IHgptes,  sons  of 
T.  D.  as  to  the  third  part  of  all  the  lands  and  tenements  whereof  Christopher  the  fother  died 
•eised; 


(i)  A  momitfMi  de  droit  lies  only  in  Chan-    in  general,  ante  p.  1S5.  n.  (z  4).  and  the  boohs 
eery  or  the  Rxcheaaer,  except  in  i^cial  cases,    there  cited.  .  (Ed.) 
Skin.  609.    As  to  the  writ  of  monttntng  de  dr^ 
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was  seised  of  and  in  the  aforesaid  manor  of  Yoke  and  Fokeham,  lying 
and  being  in  the  parishes  of  Lenham,  Frensted,  and  Harishaniy  with 
its  rights,  members  and  appurtenances  whatsoever,  containing  800 
acres  of  land,  meadow,  pasture,  and  wood  ;  and  of  and  in  the  manor 
of  M arton,  lying  and  being  in  the  parishes  of  Sturrey,  Hackington, 
and  St*  Stephen,  in  the  same  county,  containing  by  estln^ation  40 
acres  of  land,  meadow,  pasture,  and  wood ;  and  of  divers  gardens  in 
the  city  of  Canterbury,  containing  half  an  acre  of  land  ;  and  of  and 
in  the  manors  of  *Nethcrherds,  with  the  appurtenances,  in  the  county    [*  159  a.  ] 
aforesaid,  containing  200  acres  of  land ;  and  also  of  a  certain  piece  of 
landy  called  Eastendown,  lying  and  being  in  Barham  aforesaid,  con- 
taining by  estimation  1 10  acres ;  and  of  another  piece,  or  parcel  of 
land,  called  the  Haute  and  Reed,  lying  and  being  in  the  parish  of 
Barham  aforesaid,  containing  61  acres  and  a  half;  and  or  another 
piece  of  land,  lying*  in  the  parish  of  Barham  aforesaid,  lately,  as  be- 
fore is  said,  purchased  by  exchange  of  the  aforesaid  William  Boyes, 
containing  40  acres  of  land ;  which  said  manors,  lands,  and  tene<» 
ments,  and  other  the  premises,  amount  in  the  whole  to  2500  acres  of 
land;  and  the  said  Christopher  Digges,  the  father,  being  seised  of  the 
tenements  aforesaid,  with  the  appurtenances,  in  form  aforesaid,  on 
the  first  day  of  February  in  the  19th  year  of  our  reign,  made  his  tes-  ut  Feb. 
tament  and  last  will  in  writing;  and  by  the  said  testament  and  last  ipEliz.  made 
will  declared  and  limited,  as  to  the  disposition  of  the  third  part  (k)  of  ^^^^.^^U  hi 
all  and  singular  the  premises,    whereof  the  aforesaid   Christopher  hereby  after 
Digges,  the  father,  was  seised  as  aforesaid,  due  to  us,  or  to  any  other,  providing  for 
for  wardship,  primer  seisin,  livery,  or  in  any  other  manner,  that  his  the  descent  of 
last  will  and  intention  was  to  leave,  so,  that  all  those  his  lands  and  te-  certain  land 
Dements,  called  and  known  by  the  name  of  Eastendown,  containing  ^  p   '^^  ^ 
110  acres  of  lands,  and  all  those  lands,  tenements,  and  hereditaments,  gwer'thc  lord's 
which  the  aforesaid  Christopher  Digges,  the  father,  had  by  descent  wardship  in 
after  the  death  of  Thomas  Digges,  of  Newington,  near  Sittingborne,  respect  of  the 
Esq.  then  deceased,  might  descend ;  and  if  the  lands  and  tenements  ^^^  P^^ 
88  id>ove  is  said,  left  to  descend,  should  not  foe  sufficient  to  satisfy  us 
for  his  third  part  due  to  us,  then  his  will  and  meaning  was,  Uiat  so 
much  of  the  other  of  his  lands  next  adjoining  to  Eastendown  aforesaid 
should  descend,  and  be  to  his  said  son  Thomas  Digges,  as  should  be 
sufficient  to  satisfy  and  fulfil  to  us  the  said  third  part,  and  that  he 
should  answer  to  us  of  the  issues  and  profits  of  the  premises ;  and  by  he  devised  the 
hii  said  testament  he  expressly  gave  and  bequeathed  the  other  two  other  two 
parts  of  the  aforesaid  manors,  lands,  and  tenements,  and  other  the  ''*|''?i®^j''*i 
premises  before  mentioned,  with  the  appurtenances  whatsoever,  to  payment  of  hL 
the  use  of  the  payment  of  his  debts,  and  maintenance  of  Martha  debts  and 
Digger  then  his  wife ;   and  that  aflerwards  the  said   Christopher  maintenance 
Sijgges,  of  all  and  singular  the  premises  aforesaid,  as  is  before  said,  ^^^  ^^®> 
being  seised,  on  the  14th  day  of  the  month  of  March,  in  the  year  of      '  7^* 
pur  Lord  15(56,  and  in  the  19th  year  aforesaid  died ;  leaving  after  him  JJjJI^JlJP''?' 
issue  Ave  sons,  then  living  and  in  full  life  being,  that  is  to  say,  the  said  ^g  £iiz.^e ^ 
jThomas  l^igges  in  the  said  commission   named,  and  the  aforesaid  seised,  leavins 
Ohristopher,  Edward,  and  Reginald,  and  John  Digges,  which  said  five  sons,  said 
John  died  in  the  life  of  him  the  said  Thomas  without  issue;  and  that  J^^^^* 
^he  said  Christopher  and  Edward,  for  further  ^shewing  of  their  ej^'jJ^'r^. 
^ight  in  the  premises,  said,  and  are  read^  to  verify,  that  the  aforesaid  glnaid,  and  * 
Christopher,  their  father,  never  in  his  lifetime  had,  held,  or  enjoyed  John. ' 
^oy  of  the  lands  and  tenements  by  descent  of  inheritance  of  the  said  [  *  159  b.  ] 


(k)  By  the  sUtntes  of  wills,  33  and  54  Hen.  8.  113  a.  iL  643. 6-15.  and  the  notes  ib. ;  bat  this 
^.  1.  the  owners  of  lands  holden  by  knight-ser-  restriction  is  now  become  nugatory,  tenure  by 
Vice  were  prohibited  from  disposing  of  more  knight-service  being  wholly  taken  away  by  the 
tlian  two-thirds  of  soch lands,  see  1  Inst.  Ill  b.    It  Cha.  2.  c.  34.    (En.) 
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Parti. 

die  diird  part  cff 

so  limited 

of  the  heir  of 

testament 

of  the  aforesaid 

of  the 

next  adjoin- 

of  the  afore- 

hxadf  of  the  said  ma- 

t&«  detA  of  dbesaid  Christopher, 

called  Easten- 
fiuher,  at  the 
atiBle  and  adjoin  • 
nw  t»  the  aid  badi  ca£ed  EjMHeadmm^^^AtT  tikan  the  demesne  lands 
m^Mtaaud  Manor  of  0»iihii>cjtaQ.  wiAtkeir  rights  and  members;  by 
wimA  the  said  third  part  br  dbe  afimnoi  testammf  and  last  will,  leh 
to  descend,  oocht  to  be  taken  oat  of  t&ealbrcsaid  lands  called  Easten- 
down,  and  of  t&e  ifaintsin  bnds  of  the  said  nanar  of  Owtdmeston 
afercnid  to  die  said  fands  caBed  Emtendovn  next  adjoining ;  and 
also  ther  said,  that  the  ifiaiiMil  manors,  lands,  and  tenements, 
whereof  die  aforesaid  Christoplier  Diaijies  dicdseised,  contain  in  them 
250O  acres  of  land^  and  that  die  third  part  of  the  slid  2500  acres  of 
lands,  b  S53  acres  of  lands;*  br  which  to  make  the  lands,  called 
Eastendown,  a  full  third  part  of  all  the  manors,  lands,  and  tenements 
whereof  die  said  Christo^icr  Diggcs  died  seised,  ought  to  be  taken 
wKdbtfciri  out  of  the  demesne  lands  of  die  said  aaanor  of  Owtdmieston,  next  ad- 
S^trOi^  jomii^  to  die  said  lands  called  Eastcndovn.  733  acres  crf^land ;  which 
f^^  said  thirdpart  of  die  manors  and  lands  aforesaid,  after  the  death  of 
die  said  Christopher  D^ges,  fiidier  to  the  said  Thomas,  Christopher, 
td  u  uad  Edward,  Rmnald,  and  Jolm,  as  sons  of  die  said  Christopher,  de- 

IJ^ffy t^  scended,  and  of  right  ought  to  descend ;  and  tlmt  the  aforesaid  lands 

gJjJ^JjlB^  called  Eastendown,  as  also  die  albresaid  demesne  lands  of  the  afore- 
0mM^ia.3  said  manor  of  Owtefaneston,  are,  and  from  time  whereof  the  memory 
Mba,  as  kw  of  oum  is  not  to  the  contrarr,  are  and  were  of  the  tenure  and  nature 
Miii,  the  lasfb  of  garelkind,  and  for  all  that  time  parted  and  partible  between  heirs 
^"^mi^thete^  male,  by  which  the  said  Thomas,  Christopher,  Edward,  Reginald, 
kM  n?par-  ^^^  John,  into  the  aforesaid  lands  caHed  Eastendown,  and  so  much 
liMe  between  of  the  aforesaid  demesne  lands  of  the  aforesaid  manor  of  Owtelmeston' 
hein  male,  to  the  aforesaid  lands,  called  Eastendown  next  aiQoining,  as  with  the 
wrh#  eutertd  aforesaid  lands  called  Eastendown,  amounted  to  the  third  part  of  all  the 
m4  were  •eis'  aforesaid  manors,  lands,  and  tenements,  whereof  the  said  Christopher 
edw  ecppaf  ce-  Digges  died  seised,  entered,  and  were  thereof  seised  in  their  demesne 
Jofai  IMecet  ^  (nfee  in  coparcenary  (l)  ;  and  being  so  seised  thereof,  the  said 
ditsd  fteMed  John  Digges  djed  without  issue  of  his  body,  of  his  purparty  thereof 
withoot  iMae,  seised:  aner  whose  death,the  aforesaid  Thomas,  Christopher,  Edward, 
Md  afterhis  and  Reginald,  were  seised  of  the  aforesaid  lands  called  Eastendown, 
£?^^/~  and  of  so  much  of  the  demesne  lands  of  the  aforesaid  manor  of  *Owtel- 
Christopber,  mc^on  to  the  aforesaid  lands  called  Eastendown  next  adjoining,  as  with 
FAwMrl^luid  the  aforesaid  lands  called  Eastendown,  did  amount  to  the  third  part 
Refioald,  of  all  the  aforesaid  manors,  lands,  and  tenements,  whereof  the  afore^ 

were  %thed  m  ^^  Christopher  died  seised,  and  were  thereof  seised  in  their  demesne 
fccin  coparce-  ^s  of  fee  in  coparcenai^ ;  and  they  being  so  seised  thereof,  the  afore- 
r^  ISO  a.  1   ^^  Thomas  Digges  died  thereof  seised ;  and  further,  the  said  Chris- 

1l  .,  j      topher  and  Edward  said,    that  afterwards  the  aforesaid   Thomas 

Tbomaii  died  *^ 

•eised,  and  Christopher  and  Edward,  together  with  Reginald,  entered  and  were  seised,  &c.  imtil 
after  the  birth  of  T.  P.  D.,  and  by  colour  of  the  said  inquisition,  the  lands  were  seised,  &c. 


ing  a  seisin  in  gavelkind,  see    general,  1  Inst.  140  a.  b.  i.  436, 7.  and  the  notc^ 
as  to  the  custom  of  gavelkind  in    ib.  176  b.  i.  40.  and  n.  (31).  ib.    (Ko.) 
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Digges  in  the  aAjrcsaid  commission  named,  so  thereof  as  is  said,  of 
his  purparty  of  the  premises  being  seised,  died  thereof  seised  ;  afler 
whose  death  the  said  Christopher  and  Edward,  together  with  the 
aforesaid  Reginald,  into  the  aforesaid  lands  and  tenements,  being,  as 
before  is  said,  of  the  nature  and  tenure  of  gavelkind,  entered,  and 
were  by  virtue  of  the  said  custom  of  gavelkind  thereof  lawfully  seised 
of  their  own  right  in  coparcenary  as  of  their  purparties,  until  af^er  the 
birth  of  the  said  Thomas  Posthumous  Digges,  and  by  colour  of  the 
inquisition  aforesaid,  the  aforesaid  lands  called  Eastendown,  and  the 
aforesaid  manor  of  Owtelmeston  (amongst  other  things)  were  totally 
and  wholly  seised  into  ouc  hands ;  and  the  aforesaid  Christopher  and 
Edward  were  utterly  thereof  and  of  their  aforesaid  purparties  thereof 
to  them,  as  before  is  said,  due  and  belonging,  unjustly  amoved  and 
expelled ;  with  this,  that  the  said  Christopher  and  Edward  will  ve-  Averment  that 
rify,  that  the  aforesaid  manor  of  Owtelmeston,  and  the  aforesaid  lands  ^]^^  **??§  meo- 
cailed  Eastondown  in  the  aforesaid  will  of  the  aforesaid  Christopher,  ^n  andthwc 
their  father,  mentioned,  and  left  to  descend,  as  afore  is  said,  are  the  left  to  descend 
same  lands  called  Eastendown,  and  the  same  manor  of  Owtelmeston  were  the  same 
in  the  inquisition  aforesaid  mentioned ;  whereupon  the  said  Christo-  ^^  those  men. 
pher  and  Edward  prayed  judgment,  aod  that  our  hands  from  the  two  f**^"^^.  *P  ^'® 
parts  of  the  aforesaid  lands  called  Eastendown,  and  so  much  of  the  ^^"***  *°°* 
demesne  lands  of  the  aforesaid  manor  of  Owtelmeston  next  adjoining  iJJ^I^^^^  f 
to  the  aforesaid  land  called  Eastendown,  as  do  amount  to  the  third  anw^as  ma- 
part  of  the  aforesaid  manors,  lands,  and  tenements,  whereof  the  afore-  nus,  eke. 
said  Christopher  the  father,  died  seised,  in  four  parts  to  be  divided, 
that  is  to  say,  of  4<16  acres  of  land,  which  to  them  for  their  purparty, 
by  the  death  of  the  aforesaid  Christopher  Digges  their  father,  by  the 
custom  aforesaid  thereof  to  them  due  and  belonging  are,  and  which 
to  them  of  right  descended,  and  ought  to  descend,  be  amoved ;  and 
that  they,  to  their  said  purparties  of  the  premises,  together  with  the 
issues  and  profits  thereof,  and  of  every  parcel  thereof,  from  the  time 
of  the  taking  of  the  inquisition  aforesaid,  and  in  the  mean  time  re- 
ceived, be  restored,  &c.     And  whereas,   we  by  our  letters  patent  Grant  by  let- 
under  our  great  seal  of  England,  ♦bearing  date  at  Westminster  the  Jcrs  patent,  _ 
17th  day  of  September,  in  the  38th  year  of  our  reign,  have  committed  ber  38  ^luT 
to  Margaret  Digges,  the  late  wife  of  the  aforesaid  Thomas  Digges,  ofthe  ward^' 
and  now  the  wi^  of  Thomas  Palmer,   Esq.  the  wardship  of  the  body  ship  of  the 
and  the  marriage  of  the  said  Thomas  Posthumous  Digges ;  to  have,  hody  and  mar- 
enjoy,  and  possess  the  wardship  and  marriage  of  the  said  Thomas  !j*^*  ^f  ^'  ^* 
Posthumous  Digges,  to  the  said  Margaret,  her  executors  and  as-  1),^^  yi^  j)^ 
signs,  until  the  said  Margaret,  her  executors  and  assigns,  the  effect  then  the  wife 
of  the  marriage  of  the  said  Thomas  Posthumous  Digges  receive,  or  ofT.  P. 
have,  or  should  receive,  or  have;  by  virtue  whereof  the  said  Thomas  [  *  160  b.  2 
Palmer  and  Margaret,  as  in  the  right  of  the  said  Margaret,  are  pos-  Scire  facias 
sessed.of  the  wardship  aforesaid  (m)  ;  and  because  it  seemeth  expedi-  *»  ^^^  gr*a- 
ent  to  us,  that  the  said  Thomas  Palmer  and  Margaret  be  warned  be-  ^^^^* 
fore  it  be  further  proceeded  in  the  said  plea,  we  command  you  that 
by  good  and  lawful  men  of  your  bailiwick  you  warn  the  aforesaid  Tho- 
mas Palmer  and  xMargaret,  that  they  be  here  before  us  in  our  said 
Chancery  in  15  days  of  Easter  next  following,  wheresoever  it  then 
shall  be  (n),  to  inform  us  and  our  council  wherefore  our  hands  oueht 
to  be  amoved  from  the  aforesaid  two  parts  of  the  aforesaid  lands  called 
Eastendown,  and  so  much  of  the  demesne  lands  of  the  said  manor  of 

(m)  As  to  pleading  possession  of  a  chattel  hi    1  Inst.  88  b.  151.  (1).  290—319.    Ante  p.  115*. 
right  of  a  wUe,  see  Plowd.  191  a.   Dougl.  329.    n.  (p  5).    (En.) 

t  Chit,  Plead.  243—246.  That  wardship  in  (n)  That  a  scire  facias  ont  of  Chancery  re- 
chivalry,  together  with  the  tenure  itselr,  is  tamable  uiicioi^iitf  generally,  is  good,  withoat 
now  done  away  by  stat.  12.  Cha.  2.  c.  24.,  see    being  limited  to  Enfiland,  Rex  v.  Hotm  imi 

Mann,  1  Stra.  146.    (Ed.) 
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OwtdsKsioci  next  adjoinii^  to  die  aToroaid  hrnds  caDcd  Easfendown, 
as  shall  amooDt  to  the  third  part  of  the  aforesaid  Danors,  lands,  and 
tenemeDts,  wherecMf  the  aforesaid  Christopher  Dtggcs  the  father  died 
seised,  in  foor  parts  to  be  prided,  that  is  to  say*  of  416  acres  of  land, 
which  to  the  aforenid  Christopher  and  Edward,  for  their  parparties, 
after  the  death  of  the  said  Chiutopher  their  firther,  according  to  the 
custom  aforesaid  thereof  to  the  afivcsnd  Christofiher  and  Edward  are 
due  and  bdonging,  and  whidi  to  thtm  af  right  descended,  and  ought 
to  descend  ;  and  dsat  the  said  Christopher  and  Edward  to  their  said 
pnrparties  of  the  said  premises,  togcdicr  with  the  issues  and  pro6t8 
thereof,  and  every  pared  thereof  from  the  time  of  the  taking  of  the 
inquisitioc  aforenid  in  the  mean  time  receiied,  ought  not  to  be  re- 


stored, accordii^  to  the  said  plea  and  petition  of  the  said  Christo- 
pher and  Edward ;  and  &rther  to  do  and  receive  that  which  our  court 
shall  consider  in  this  behalf.    Witness  mjseif  at  Westminster  the  2Sd 
day  of  January  in  the40di  year  of  our  reign ;  and  hare  you  there  the 
names  of  them  by  whom  yoa  shall  gire  warning,  and  thb  writ.     Wit- 
ness ourself  at  Westminster  the  f  4th  day  of  January,  in  the  40th  year 
of  our  reign.     And  now  at  this  day,  tluit  is  to  say,  the  aforesaid  15 
days  of  Easter,  before  the  lady  the  Queen  in  her  said  court  here,  that 
is  to  say,  at  Westminster  aforesa^  come  the  aforesaid  Christopher 
Digges,  the  son,  and  Edward  Digges,  by  John  Rotherham,  their  at- 
torney, and  offer  themsdres^  the  tourth  day*  against  the  said  Thomas 
The  shenfT  re-  Palmer  and  Marnret,  of  the  plea  aforesaid;  and  George  More,  Knt. 
iwimMve        sheriff  of  the  saicfcounty  of  Snssex,  before  the  said  l»ly  the  Queen 
''^'  in  her  said  Chancery,  here,  sent  the  said  writ  executed  and  returned, 

r  *  161  a*  J  in  |]}e  form  following,  *that  is  to  say,  that  he,  by  rirtue  of  that  writ 
to  him  directed,  on  the  ISth  day  ot  April,  in  the  40th  year  of  the 
reign  of  the  said  lady  the  now  Queen  aboresaid,  by  John  Brystie, 
gent,  and  T.  Wolfe,  gent,  good  and  lawful  men  of  his  bailiwick,  gave 
warning  to  the  said  Thomas  Falmer  and  Margaret,  to  be  here  at  this 
day,  to  inform  the  said  lady  the  Queen  and  her  counsel,  as  the  writ 
aforesaid  in  it  importeth  aikl  requireth,  and  as  by  the  said  writ  to  him 
it  was  commanded.  At  which  day,  the  said  Thomas  Palmer  and  Mar- 
garet, before  the  aforesaid  lady  the  Queen  in  the  said  court  here  (to 
wit)  at  Westminster  aforesaid,  according  to  the  warning  aforesaid  to 
them  (as  before  is  said)  giTen,  come  likewise,  and  pray  license  with 
the  Queen's  counsel  (o)  thereof  to  imparl  (p),  beiore  the  said  lady 
the  Queen  in  the  said  court  here«  until  the  morrow  of  tiie  Holy  Tri- 
nity then  next  following,  &c  wheresoerer,  &c.  and  then  to  answer, 
&C.  and  they  have  it,  &c. ;  and  the  same  day  is  given  to  the  afore- 
said Christopher  Digges,  the  son,  and  Edward  Digges,  then  there. 
Sec  At  which  said  morrow  of  the  Holy  Trinity,  before  the  said  lady 
the  Queen  in  the  said  court  here,  that  is  to  say,  at  Westminster 
aforesaid,  come  as  well  the  aforesaid  Christopher  Digges,  the  son, 
and  Edward  Digges,  as  the  aforesaid  Thomas  Pdmer  and  Margaret, 
by  their  attomies  aforesaid ;  and  upon  this  the  said  Thomas  Palmer 
and  Margaret  pray  license  further  with  the  Queen's  counsel  thereof 
to  imparl,  before  the  said  lady  the  Queen  in  the  said  court  here,  un« 
tO  in  eight  days  of  St.  Michael  (q)  then  next,  &c.  wheresoever,  &c. 
and  then  to  answer,  &c.  and  they  have  it,  &c  ;  and  the  same  day  is 
given  to  the  aforesaid  Christopher  Digges,  the  son,  and  Edward 
Digges  then  there,  &c.  At  which  said  eight  days  of  St.  Michael,  be- 
fore the  aforesaid  lady  the  Queen  in  the  said  court  here,  that  is  to 


(o)  Froro  thi»  it  wonid  appear  that  the  scire  (p)  As   to   impaurUtnce,   sate    p.  9.  o.  (a> 

/km«  w^MMit  at  the  5mt  of  the  qneen,  but  (Ed.) 
the  joibj^^^Bnirs  it  to  ha>ebeenotheniibe, 

po»u^^^^^  (q)  See  mote  p.  9.  d.  (i). 
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fay,  at  Westminster  aforesaid,  come  as  well  the  aforesaid  Christopher 
DiggeSf  the  sod,  and   Edvirard  Digges,   'as  the  aforesaid   Thomas 
Palmer  and  Margaret  by  their  attoroies  aforesaid  ;  and  upon  this  the  Special  ple!t  in 
said  Thomas  and  Margaret,  pray  tlie  hearing  of  the  irrit  aforesaid,  and  bir. 
it  is  read  to  them,  &c, ;  which  being  read  and  heard,  the  said  Thomas 
and  Margaret  say,  that  the  hands  of  the  said  lady  the  Queen  from  the 
said  two  parts  of  the  aforesaid  land  called  Eastendown,  and  so  much 
of  the  demesne  lands  of  the  aforesaid  manor  of  Owtelmeston  next  ad* 
joining  to  the  aforesaid  land  called  Eastendown,  as  amount  to  the 
third  part  of  the  aforesaid  manors,  lands,  and  tenements,  in  four  parts 
to  be  divided,  nor  from  any  part  thereof  ought  to  be  amoved,  nor  the 
aforesaid  Christopher  Digges^  the  son »  and  Edward  Digges,  to  the 
aforesaid  purparties  of  the  premises,  above  demanded,  together  with  the 
issues  ana  profits  of  the  said  purparties  of  the  premises,  in  the  mean  Protestatiofh. 
time  aforesaid  received,  ought  not  to  be  restored:  because,  protest- 
ing(R)  that  the  aforesaid  manors  and  tenements,  of  which  it  is  supposed 
the  aforesaid  Christopher  Digges,  the  father,  died  seised,   or  any 
part  thereof,  are  not  of  the  nature  of  gavelkind,  in  *  the  said  county  of  [  «  161  b.  1 
Kent;  protesting  also  tliat  the  said  Christopher  Digges,  the  father,  by 
his  last  will  and  testament  did  not  will  and  devise  the  manors  and  te- 
nements aforesaid,  with  the  appurtenances,  as  the  aforesaid  Christo- 
pher Digges,  the  son,  and  the  said  Edward  Digges,  in  their  declara-  Christopher, 
tion  above  have  alleged  ;  for  plea  they  say,  that  the  aforesaid  Chris-  thcfath^er,  hj 
topher  Digges,  the  father,  in  his  life  time  was  seised  of  all  the  manors  6th  mTv  lO 
and  tenements  aforesaid,  with  the  appurtenances,  in  his  demesne,  as  Eliz.  cave- 
of  fee ;  and  being  so  seised  thereof,  on  the  sixth  day  of  May,  in  the  nanted,  in 
tenth  year  of  the  reign  of  the  said  lady,  the  now  Queen,  at  Owtel-  considera- 
meston  aforesaid,  by  a  certain  indenture  (s),  made  between  him  the  ^^^"?^^ 
said  Christopher  of  the  one  part,  and  Henry  Crippes  of  Tennet,  in  be^weerThim 
the  aforesaid  county  of  Kent,  Knt.  John  Brooke,  Francis  Gatacre,  and  his  wife, 
Richard  Brooke,  Thomas  Leveson,  and  Richard  Horwood,  gent,  of  and  for  ad- 
the  other  part,  and  sealed  with  the  seal  of  the  said  Christopher,  the  vancement  of 
father,  bearing  date  the  same  day  and  year,  as  well  in  consideration  cldeTt^on  and 
of  a  marriage  between  the  said  Christopher,  the  father,  and  Martha,  for  other  con* 
sister  of  the  aforesaid  John  and  Richard  Brooke,  before  that  time  had  dition<},  to 
and  solemnized,  as  in  consideration  of  the  sum  of  200/.  of  good  and  stand  seised,, 
lawful  money  of  England,  before  the  solemnization  of  the  marriage  f?  ^^.^^^  ^^ 
aforesaid  to  the  said  Christopher  the  father  paid,  and  also  for  the  i^f^  im^  ^(^ 
preferring  and  sure  advancing  of  the  aforesaid  Thomas  Digges,  then  to  the  use  of 
son  and  heir  apparent  of  the  said  Christopher,  the  father,  and  of  the  said  Thomas 
heirs  male  of  the  body  of  him  the  said  Thomas,  issuing,  as  also  for  ^"  ^^^  > 
diveni  other  good  causes  and  considerations,  him  the  said  Christopher, 
the  father,  moving,  covenanted,  granted,  and  agreed  to  and  with  the 
aforesaid  Henry  Crippes,  John  Brooke,  Francis  Gatacre,  Richard 
Brooke,  Thomad  Leveson,   and  Richard  Horwood,  their  executors 
and  administrators  ii^  form  following ;  that  is  to  say,  that  as  well  the 
said  Christopher  Digges,  the  father,  and  his  heirs,  and  every  other 
person  and  persons,  and  their  heirs,  who  then  stood  or  were  seised*, 
or  at  any  time  then  after  should  stand  or  be  seised,  of  and  in  all  and 
singular  the  manors,  messuages,  lands,  tenements,  rents,  reversiouF, 
services  and  hereditaments,    of  the  said   Christopher  Digges,  the 
father,  whatsoever,  with  the  appurtenances,  situate,  lyine,  and  being 
in  the  aforesaid  county  of  Kent,  from  thence  forward  should  stand 
and  be  seised  of  and  in  all  and  singular  the  said  manors,  messuages, 
lands,  tenements,  rents,  reversions,  services,  and  hereditaments,  and 


(r)  An  to  protestation  in  general,  ante  p.  41.    to  uses,  and  as  to  this  species  of  conveyance  in 
o.  (f).    (£u.)  general,  see  ante  p.  79.  n.  (m  1).  80.  (p  1).  and 

(a;  As  to  plcadio;  a  covcnuot  to  stand  seised    nie  faiooks  there  cited.    (Ko.) 
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remainder  to 
thensGot'hiui- 
sell*  in  tail. 


Christopher 
afterwards 
died  seised ; 

npon  whose 
death  Thqmas 
entered,  and 
was  seised  in 
taU. 

Thomas  after- 
wards died 
seised,  leaving 
said  T.  P.  D. 
his  son  and 
heir,  within 
age  and  in 
ward. 

Traverse  that 
Christopher 
tlie  father  died 
seised  in  his 
demesne  as  of 
fee,  and  issue 
thereon. 


[♦162  b.] 

Issue  joined. 
Venire, 


Other  the  premises  in  the  said  county  of  Kent,  with  all  and  smgular 
their  appurtenances,  to  the  only  uses  and  intents  afterwards  in  the 
said  indentures  mentioned  and  expressed,  and  to  no  other  use,  intent, 
or  purpose  ;  that  is  to  say,  to  the  use  of  the  said  Christopher  Digges, 
the  father,  for  the  term  of  his  life,  and  af\er  the  decease  of  the  said 
Christopher,  the  father,  to  the  use  of  the  said  Thomas,  son  of  the 
'Jsaid  Christopher,  the  father,  and  the  heirs  *male  of  the  body  of  the 
said  Thomas  lawfully  begotten,  or  to  be  begotten ;  and  for  default  of 
such  issue,  to  the  use  of  the  heirs  male  of  the  body  of  the  said  Chris- 
topher, the  father,  upon  the  body  of  the  said  Martha  lawfully  to  be 
begotten ;  as  by  the  said  indenture,  amongst  other  things,  it  more 
fully  appeareth.     By  virtue  whereof,  and  by  force  of  a  certain  statute 
for  transferring  uses  into  possession,  made  in  the  parliament  of  the 
late  King  Henry  the  8th,  holden  the  fourth  day  of  February,  in  the 
27th  year  of  his  reign,  at  Westminster,  in  the  county  of  Middlesex, 
the  said  Christopher  Digges,  the  father,  was  seised  of  the  manors 
and  tenements  aforesaid,  with  the  appurtenances,  in  his  demesne  as 
of  freehold  for  the  term  of  his  life ;  the  remainder  thereof  to  the  afore- 
said Thomas  in  form  aforesaid  expectant ;  and  the  said  Christopher, 
the  father,  being  so  seised  thereof,  the  remainder  thereof  in  form 
aforesaid  expectant,  the  said  Christopher,  the  father,  at  Owtelmeston 
aforesaid  died,  of  such  his  estate  thereof  seised  ;  after  whose  death, 
the  said  Thomas  Digges,  the  son,  entered  into  the  manors  and  tene- 
ments aforesaid,  with  the  appurtenances,  and  was  seised  thereof  in 
his  demesne  as  of  fee-tail,  that  is  to  say,  to  him  and  the  heirs  male 
of  his  body  begotten,  by  virtue  of  the  indenture  aforesaid,  and  by 
force  of  the  statute  aforesaid;  and  being  so  seised  of  all  and  singular 
the  manors  and  tenements  aforesaid,  on  the  aforesaid  10th  day  of 
April,  in  the  32d  year  of  the  reign  of  the  said  lady,  the  now  Queen,  at 
Owtelmeston  aforesaid,  of  such  his  estate  died  seised,  Thomas  Post- 
humous Dieges,  being  son  and  heir  of  his  body  within  age,  and  in 
tlie  ward  ot  the  said  lady,  the  Queen,  as  by  the  said  inquisition  it  is 
found;  without  this,    that  the  aforesaid   Christopher  Digges,  the 
father,  died  seised  of  the  manors  and  tenements  aforesaid,  with  the  ap- 
purtenances, in  his  demesne  as  of  fee,  as  the  aforesaid  Christopher, 
tlie  son,  and  Edward,  in  the  monstrans  de  droit  aforesaid,  above  have 
alleged  ;  and  this  they  are  ready  to  verify  (t).     Whereupon  they  pray 
judgment,  if  the  hands  of  the  said  lady  the  Queen  from  the  aforesaid 
two  parts  of  the  aforesaid  lands  called  Eastendown,  and  so  much  of 
the  demesne  lands  of  the  manor  of  Owtelmeston,  next  adjoining  to 
the  aforesaid  lands  called  Eastendown,  as  amount  to  the  third  part  of 
the  aforesaid  manors,  lands,  and  tenements,  whereof  it  is  supposed 
that  the  said  Christopher,  the  father,  died  seised,  in  four  parts  to  be 
divided,  or  of  any  part  thereof,  ought  to  be  amoved,  or  the  aforesaid 
Christopher  Digges,  the  son,  and  Edward,  to  the  aforesaid  purpai'ties 
of  the  premises,  together  with  the  rents  and  profits  thereof,  in  the 
mean  time  aforesaid  received,  ought  to  be  restored.     And  the  afore- 
said  Christopher,  the  son,  and  Edward,  as  before,  saY>    that  the 
aforesaid  Christopher  Digges,  the  father,  died  seised  ot  the  manors 
and  tenements  aforesaid  in  his  demesne  as  of  fee,  as  in  their  *monstrans 
de  droit  aforesaid  above  they  have  alleged  ;  and  this  they  pray  may 
be  inquired  of  by  the  country  ;  and  the  aforesaid  Thomas  Palmer  and 
Margaret  likewise,  &c.  Therefore,  day  is  given  to  the  parties  aforcMiid 
before  the  said  lady  the  Queen  in  eight  days  of  St.  Hilary,  whereso- 
ever she  shall  then  be,  to  do  and  receive  what  shall  be  just  in  the 
premises ;  and  it  was   commanded  to  the  sheriff  of  Kent,  that  he 
should  cause  to  come  before  the  said  lady  the  Queen  at  that  day 

(t)  Sec  ante  p.  45.  n.^O* 
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twelve  good  and  lawful  men  of  the  neighbourhood  (u)  of  Barham, 
Lenham,  Frensted,  Harrisham,  Sturrey,  Hackington,  and  the  pa- 
ruh  of  St.  Stephen,  and  of  the  manor  of  Netherhards,  in  his  baili- 
wick, every  one  of  whom  hath  4/.  per  annum  ( w)  in  lands,  tenements, 
or  rents  at  the  least,  by  whom  the  truth  of  the  matter  might  be  bet- 
ter known,  and  who  neither,  &c,  to  recognize,  &c.  At  which  day, 
before  the  lady  the  Queen  at  Westminster,  come  as  well  the  aforesaid 
Christopher  Digges,  the  son,  and  Edward  Digges,  by  Thomas 
Webbe  the  elder,  their  attorney,  as  the  aforesaid  Thomas  Palmer  and  « 
Mai'garet  in  their  proper  persons  ;  and  the  sheriff  of  Kent  returned 
the  names  of  the  jurors.  Sec,  whose  names,  &c  whereof  none,  &c. 
Therefore  it  is  commanded  to  the  said  sheriff  of  Kent,  that  he  dls-  Distringas, 
train  (x)  them  by  all  their  lands,  &c.  and  that  of  the  issues,  &c  so 
*  that  he  may  have  their  bodies  before  the  lady  the  Queen  in  eight 
days  of  the  Purification  of  the  Blessed  Mary,  wheresoever,  &c.  to 
recognize  in  form  aforesaid,  &c> ;  the  same  day  is  given  to  the  parties 
aforesaid,  &c.  At  which  day,  before  the  lady  the  Queen  at  West- 
minster, came  as  well  the  aforesaid  Christopher  Digges,  the  son,  and 
Edward,  by  their  attorney  aforesaid,  as  the  aforesaid  Thomas 
Palmer  and  Margaret  in  their  proper  persons ;  and  the  sheriff  sent 
not  the  writ  thereof,  &c.  Therefore,  as  before,  the  sheriff  of  Kent 
is  commanded,  &c.  that  he  distrain  the  aforesaid  jurors  by  all  their 
lands,  &c»  so  that  he  may  have  their  bodies  before  the  lady  the 
Queen,  from  the  day  of  Easter,  in  15  days,  wheresoever,  &c.  unless  Nisi  prias« 
the  justices  of  the  lady  the  Queen  assigned  to  take  the  assizes,  in  the 
county  of  Kent,  shall  before  come,  on  Monday  in  the  fifth  week  of 
Lent,  at  Rochester  in  the  aforesaid  county  of  Kent,  according  to  the 
form  of  the  statute,  &c.  (y),  for  default  of  jurors,  &c.  therefore  that 
the  sheriff  have  their  bodies,  &c»  to  recognize  in  form  aforesaid,  &c. 
the  same  day  is  given  to  the  parties  aforesaid,  &c*  At  which  day, 
before  the  lady  the  Queen  at  Westminster,  came  as  well  the  aforesaid 
Christopher  Digges,  the  son,  and  Edward  Dieges,  by  their  said  at- 
torney, as  the  aforesaid  Thomas  Palmer  and  Margaret  in  their  proper 
persons.  And  the  aforesaid  justices  of  assize,  before  whom,  &c.  sent 
oere  their  record  had  before  them  in  these  words:  afterwards,  at  the  Postea. 
day  and  place  within  contained,  before  Francis  Gawdy,  one  of  the 
Justices  assigned  to  hold  pleas,  before  the  Queen  herself,  and  Georse 
Kingsmill,  one  of  the  justices  of  the  said  lady  the  Queen  of  the 
Bench,  justices  *of  the  said  lady  the  Queen  assigned  to  take  the  [  ^163  a.] 
assizes,  in  the  said  county  of  kent,  by  the  form  of  the  statute, 
4rc.  (z)  come  as  well  the  within  named  Christopher  Digges  and  £d- 
-ward  Digges,  by  Edmund  Gibbon  their  attorney,  as  the  within  writ* 


(u)  The  jury  are  now  retnmcd  from  the  body  is  qualified  who  is  a  householder  within  the 

«f  the  county  generally,  stat,  4  Anne,  c.  16.  city,  and  has  lands,  tenements,  or  personal  es- 

a.  6.  see  also  stat.  «4  Geo.  2.  c.  18.  1  Wils.  125.  tate.  to  the  yalue  of  one  hundred  pounds,  s.  19. 

lilies,  597.  1  P*  Wms.  223.  Ante  p.  10.  n.(ii).  Ami  by  sUt,  4  Geo.  2.  c.  7.  s.  3.  leaseholders 

^Ed.)  for  any  number  of  vears,  where  the  improved 

rents  amount  to  fifty  pounds  per  annum,  are 

•  (w)  This  was  the  qualification  required  by  liable  to  serve  on  juries  for  the  county  of  Mid- 

the  sUt.  tr  Eliz.  c.  6. ;  but  it  has  been  since  dlesex ;  but  by  s.  2.  none  shaU  be  returned  to 

^^ised  to  ten  pounds  per  annum  in  England,  serve  on  juries  in  Middlesex,  ^ho  have  served 

^nd  six  pounds  in  Wales,  of  freehold  or  copy-  within  the  two  last  terms.    See  further  as  to 

H>ld  lands,  by  stot  4  and  5  W.  and  M.  c.  24.  the  qualification  of  jurors  in  respect  of  esUte, 

•.  15. ;  and  by  the  3  Geo.  2.  c.  25.  s.  18.  any  Uase-  1  Inst.  iii.  463.  (b).    (En.)                                 . 

tkUder  for  the  term  of  500  years  absolute,  or  for  (x)  As  to  the  jury  process,  and  dausc  of  mn 

«ny  term  determinable  upon  life  or  lives,  of  an  priiis,  ante  p.  10.  n.  (o).    (Ed.) 

Estate  in  possession  in  his  own  right,  of  the  clear  (y)  SUt  42  Edw.  3.  c.  11.    Ante  p.  10.  n. 

>early  value  of  twenty  pounds  or  upwards,  over  (o).    (En.)                                                   . 

Mud  above  the  rent  reserved,  is  qualified  to  (z)  Sut  11  Edw.  2.  c.  3.  Ante  p.  11.  n.  ^p). 

«erve  upon  juries ;  and  hi  London  any  person  (Eo.)                         i 
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ten  Thomas  Palmer^  Esq.  and  Margaret  his  wife,  by  Nathaniel 
Spedal  ver^  Mawle  their  attorney.  And  the  jurors  of  the  jury,  whereof  within 
diet.  mention  is  made,  being  called,  likewise  come  ;  who,  to  say  the  truth 

That  Chrbto-  ^f  |.jjg  matter  within  contained  being  chosen,  tried,  and  sworn,  say, 
Sither  of  ti^'  upon  their  oath,  that  long  before  the  day  of  obtaining  the  monstrans 
plaintiffs,  d^  droit  within  written,  one  Christopher  Digg,  otherwise  Digges* 
seised  of  the  Esq.  in  the  numstrant  de  droit  within  named,  father  of  the  aforesaid 
^^  "^51^*  Christopher  Digges  and  Edward  Digges,  was  seised  of  the  manors, 
oUier  Unds^in  ^*^^'  ^^^  tenements,  with  the  appurtenances,  in  the  within  written 
f^  monstrans  de  droit  specified,  and  of  and  in  the  lands  and  tenements  in 

by  deed  in-  ^^  indenture  hereinafter  specified  ^bearing  date  the  sixth  day  of 
dented,  6th  May,  in  the  tenth  year  of  the  reign  of  the  lady  the  now  Queen)  in  his 
May,  10  Eliz.,  demesne  as  of  fee ;  and  being  so  seised  thereof,  the  said  Christopher 
covenanted  T^l^gei^  the  father,  before  the  day  of  tire  obtaining  of  the  monstrans 
wTheS-s  ^  ^^^^  within  specified,   that  is  to  say,  the  sixth  day  of  May, 

would  stand     ^  ^^  tenth  year  of  the  reign  of  the  said  indy,  the  now  Queen, 
seised  to  the     by  his  certain  indenture  made  between  him  the  said   Christopher 
use  of  himself  Digges,  the  father,  of  the  one  part,  and  Henry  Crippes,  Knt.  John 
Aftp'^^f '  th  ^      Brooke,  Francis  Gatacre,  Richard  Brooke,   Thomas  Leveson,   and 
use  of  his  eld-    ^i<^b<^  Horwood,  gent,  of  the  other  part,  one  part  whereof  sealed 
est  son,  Tho-     ^^^  ^^  >^  ^^  the  sfttd  Christopher  Digges,  the  father,  was  shown 
mas,  in  tail,      in  evidence  to  the  jurors  aforesaid,  whose  date  is  the  same  day  and 
remainder  to     year,  for  the  considerations  and  causes  in  the  same  indenture  speci- 
hinuelf  in  tail;  ggj^  covenanted,  and  granted  fof  him  and  his  heirs,  to  and  with  the 
aforesaid  Henry  Crippes,  John  Brooke,  Francis  Gatacre,   Robert 
Brooke,  Thomas  Leveson,  and  Richard  Horwood,  and  their  heirs, 
that  he  the  said  Christopher  Digges,  the  father,  and  his  heirs,  then 
and  from  thenceforth  should  stand  and  be  seised  of  and  in  all  and  sin- 
gular the  aforesaid  manors,  lands,  and  tenements,  to  the  behoofs  and 
uses,  provisions,  and  intents,  in  that  indenture  specified ;  the  tenor 
(the  deed  set    of  which  same  indenture  followeth  in  these  words  (a  1 ) ;  ss.  **  Thiaki- 
®"^ '"  *^*^         denture  made  the  sixth  day  of  May,  in  the  tenth  year  of  the  r^goi  of 
^^^  ^^  our  sovereign  lady  Elizabeth,  by  the  grace  of  God,  Queen  of  Eng- 

land, France,  and  Ireland,  Defender  of  the  Faith,  &c«  between  Chrifr- 
topher.Digge,  alias  Digges,  of  Owtelmeston  in  the  county  of  Kent, 
Esq.  of  the  one  part,  and  Sir  H«nry  Crippes  of  Thanet  m  the  said 
cooniy,  Knt.  John  Brooke,  Francis  Gatacre,  Richard  Brooke,  Tho- 
mas Leveson,  and  Richard  Horwood,  gent,  of  the  other  partt  wit- 
nesseth,  that  whereas  the  said  Christopher  Digges  heretofore  did 
marry  and  take  to  wife  Martha  Brooke,  sister  of  the  said  John 
Brooke  and  Richard  Brooke,  and  now  wife  of  the  said  Christopher, 
and  daring  the  said  marriage  had  and  continuing  between  Mie  said 
Christopher  and  Martha,  they  had  and  have  issue  between  them  Tho- 
r  *  163  b.  1  ™^^  *^'^g6>  ^^^  I^igges,  now  being  son  and  heir  apparent  of  the 
said  Christopher ;  tlierefore,  as  well  in  consideration  or  the  said  mar- 
riage so  had  between  the  said  Christopher  and  Martha,  as  also  for 
and  in  consideration  of  the  sum  of  200/.  of  good  and  lawful  money  of 
England,  before  the  solemnization  of  the  marriage  aforesaid,  unto  the 
said  Christopher  well  and  truly  contented,  satisfied,  and  paid,  as 
also  for  the  preferment  and  certain  advancement  of  the  said  Thomas 
^igg^>  <uid  of  the  heirs  male  of  t^e  said  Thomas  Digges  of  his  (>ody 
lawfully  to  be  begotten,  and  also  for  divers  other  good  considerations 
the  same  Christopher  Digges  thereunto  especially  moving,  it  is  now 
covenanted,  granted,  concluded,  condescended,  and  agreed  between 
the  said  parties  to  these  presents ;  and  the  said  Christopher  Digges 
for  him  and  his  heirs  doth  by  these :  presents  covenant,  grant,  and 


(a  1)  Sec  ante  p.  J4.  a.  (v). 
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Agree  to  and  irith  the  said  Sir  Heniy  Crippes,  Knt.  John  Brooke, 
Francis  Gatacre,  Richard  Brooke^  Thomas  Leveson,  and  Richard 
Horwood,  gent,  their  executors  and  administrators,  in  manner  and 
form  following ;  that  is  to  say,  that  as  well  he  the  said  Christopher 
Dirges  and  his  heirs,  and  all  and  every  other  person  and  persons  and 
their  heirs  which  now  stand  or  be  seised,  or  any  time  hereafter  shall 
stand  or  be  seised  of  and  in  all  and  singular  his  manors,  messuages^ 
lands,    tenements,  rents,    reversions,    services,   and  hereditaments 
whatsoever,  with  their  appurtenances,  set,  lying,  and  being  in  the  said 
county  of  Kent,  shall,  from  the  day  of  the  date  of  these  presents, 
stand  and  be  seised  of  and  in  all  and  every  the  said  manors,  messu- 
ages, lands,   tenements,    rents,  reversions,   services,  and  heredita- 
ments, and  other  the  premises,  in  the  said  county  of  Kent,  with  all 
and  singular  their  appurtenances,  to  the  only  uses  and  intents  here- 
ailer  in  these  presents  mentioned  and  expressed,  and  to  none  other 
use,  intent,  and  purpose :  that  is  to  say,  to  the  use  of  the  said  Christ 
topher  Digges  for  term  of  his  natural  life,  and  afler  the  decease  of 
the  said  Christopher  Digges,  then  to  the  use  of  the  said  Thomas 
I^iggc^  ^^^  of  the  heirs  male  of  his  body  lawfully  begotten,  'and  to 
be  begotten ;  and  for  default  of  such  heirs  male,  then  to  the  use  of 
the  heirs  male  of  the  body  of  the  said  Christopher,  upon  the  body  of 
the  said  Martha  lawfully  to  be  beeotten.    Provided  always,  and  ne-  ^'ith  po^er  to 
Tertheiess,  it  is  further  covenanted  and  agreed  by  these  presents,  be-  ^^  ?^^ . 
tween  the  said  parties  to  these  presents,  upon  the  considerations  above  witb^coroent 
mentioned,  that  for  the  preferment  and  advancement  of  the  other  ofthecove^ 
children  of  the  said  Christopher  Digges,  and  for  the  payment  of  his  nanteet,  to  re- 
♦debts  or  legacies,  or  for  any  other  necessary  purpose  or  intent,  it  ^^^^  "*^  *^™** 
shall  and  may  be  lawful  to  and  for  the  said  Christopher  Digges,  toge-  "^^  !^'^*     ^ 
ther  with  Sir  Henry  Crippes,  Knt.  John  Brooke,  Francis  Gat^re,   t     ^"*  *•  J 
Richard  Brooke,  Thomas  Leveson,  and  Richard  Horwood,  or  three 
of  them,  tlie  said  Henry  Crippes,  John  Brooke,  Francis  Gatacre, 
Richard  Brooke,  Thomas  Leveson,  and  Richard  Horwood,  at  any 
time  hereafter  during  the  life  of  the  said  Cliristopher  Digges,  togeth^ 
with  and  by  the  joint  consent  and  agreement  of  the  said  Henry 
Crippes,  John  Brooke,  Francis  Gatacre,  Richard  Brooke,  Thomas 
Leveson,  and  Richard  Horwood,  or  of  three  of  them,  the  said  Henry, 
John,  ^Francis,  Richard,  Thomas,  and  Richard,  by  their  joint  deed 
or  writing  indented  of  them  the  said  Christopher  Digges,  Henry 
Crippes,  John  Brooke,  Francis  Gatacre,  Richard  Brooke,  Thoman 
Leveson,  and  Richard  Horwood,  or  of  the  said  Christopher  Digges, 
and  three  of  them,  the  said  Henr^,  John,  Francis,  Richard,  Thomas, 
and  Richard,  and  being  sealed  with  the  seals  of  the  said  Christopher 
l^igg^i   Henry  Crippes,   John  Brooke,  Francis  Gatacre,  Richard 
Brooke,  Thomas  Leveson,   and  Richard  Horwood,   or  of  the  said 
Christopher  Digges,  and  three  of  them,  the  said  Henry,  John^  FVan- 
cis,  Richard,  Thomas,  and  Richard,  and  to  be  inroUed  in  any  court 
of  record  of  our  sovereign  lady  the  Queen,  or  of  her  heirs  and  suc- 
cessors, to  make  void  and  frustrate  any  of  the  use  or  uses,  estate  or 
estates,  in  these  presents  abovementioned,  expressed,  or  declared,  only 
for,  of,  or  in  any  such  part  or  parcel  of  the  premises,  as  by  the  said 
Christopher  Digges,  Henry  Crippefe,  John  Brooke,  Francis  Gatacre, 
Eichwra  Brooke,  Thomas  Leveson,  an4  Richard  Horwood,  or* -by 
the  said  Christopher  Digges,  and  three  of  them,  the  said  HehiTy 
John,  Francis,  Richard,  Thomas,  and  Richard,   shall  be  tboocnt 
meet  and  convenient,  and  by  the  said  writing  indented  and  inroUed  ^ 
shall  be  expresised,  limited,  and  appointed,  and  none  otherwise;  and  •' 
diereof  by  the  said  writing,  so  to  be  inrolled,  of  neir  to  dedar^ 
limit,  or  appoint  any  such  new,  or  other  use  or  uses,  estate  or  estates, 
as  to  the  said  Christopher  Digges,  Henry  Crippesi  John  Brooke, 
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FhiDcisGatacre,  Richard  Brooke,  Thomas  Levesoti,  and  Richard  Hor- 
irood,  or  to  the  said  Christopher  Digges,  and  any  three  of  them  the 
said  Henry,  John,  Francis,  Richard,  Thomas,  and  Richard,  shaU  be 
tliought  meet  and  convenient,  and  by  the  said  writing  indented  shaH 
be  expressed,  declared,  and  none  otherwise,  any  thing  in  this  present 
indenture  contained  to  the  contrary  tiiereof»  in  any  wise  notwithstand- 
ing ;  and  that  inunediately,  from  and  after  such  new  declaration, 
limitation,  and  appointing  of  any  new  or  other  use  or  uses,  estate  or 

[  *  164  b.  ]  estates,  of  or  in  any  part  or  parcel  of  the  premises,  *by  writing  indent- 
.edf  sealed,  and  inroUed,  as  is  aforesaid^  then  the  use  and  uses,  estate 
or  estates,  of  such  and  so  much  only  of  the  premises,  whereof  any 
such  new  declaration,  limitation,  and  appointing  shall  be  so  had  and 
made,  shall  be  void,  and  tlie  said  Christopher  Digges,  his  heirs,  and 
assigns,  and  all  other  person  and  persons,  their  heirs,  and  assigns^ 
who  at  any  time  hereafter  shall  stand  and  be  seised  of  or  in  such 
and  so  much  of  the  premises,  whereof  any  such  new  declaration, 
limiting,  and  appointing  shall  be  so  had  and  made,  shall  stand  and  be 
aeised  thereof  to  the  use  of  such  person  or  persons,  and  to  such  use, 
intents,  and  conditions  only,  as  shall  be  mentioned  and  expressed  in 
the  said  writing  indented  and  inrolled,  and  to  none  other  use,  intent, 
or  purpose,  any  thing  abovementioned  to  the  contrary  thereof,  in  any 
wise  notwithstanding.  In  witness  whereof,  the  parties  to  these  pre- 
sents interchangeably  to  this  present  writing  indented  have  put  their 

By  virtae  seals,  the  day  and  year  above  written."     By  virtue  of  which  said  in- 

whereof  and      denture,  and  by  force  of  a  certain  statute  for  transferring  uses  into 
ofthesutute  ^  -  .  „  .     o.  .    . 


freehold  for  said  Christopher  Digges,  the  father,  was  seised  of  the  manors  and 
his  life,  re-  tenements,  with  the  appurtenances,  in  the  within  written  tnomtrans 
aforesaid?'       de  droit  sped^ed^  in  his  demesne  as  of  freehold,  for  the  term  of  hislife^ 

the  remainder  thereof  to  the  aforesaid  Thomas,  and  the  heirs  male 
of  his  body  issuing ;  and  for  default  of  such  issue,  the  remainder 
thereof  to  the  heirs  male  of  the  body  of  the  said  Christopher,  the 
And  6th  of       father,  of  the  aforesaid  Martha  lawfully  begotten.  And  the  said  Cbns- 
May,  12  topher  Digges,  the  father,  being  so  seised  of  the  manors  and  tene- 

Eliz.,  he  with    ments  aforesaid,  with  the  appurtenances,  the  remainder  thereof  to 
&  ""hv  d    d      ^^  aforesaid  Thomas  Digges,  in  form  aforesaid  belonging ;  the  said 
indented  imd     Christopher  Digges,  the  father,    and   the  aforesaid  John   Brooke, 
inrolled,  re-      Richard  Brooke,  and  Thomas  Leveson  afterwards,  and  before  the 
voked  the         daj,  &c.  that  is  to  say,  the  sixth  day  of  May,  in  the  twelfUi  year  of  the 
"■** '"  P"^  ®^  reign  of  the  said  lady,  the  now  Queen,  by  a  certain  indenture  made 
and  Umited       between  them  the  said  Christopher  Digges,  the  father,  and  the  afore- 
the  use  there-  '^^  John  Brooke,  Richard  Brooke,  and  Thomas  Leveson  of  the  one 
of  to  hinwelf     part,  and  Thomas  Ovington,  and  Thomas  Digges  of  Chertham  in  the 
and  his  heirs,    county  of  Kent,  gent,  of  the  other  part,  and  in  the  court  of  Chan- 
cery of  the  said  lady  the  now  Queen,  at  Westminster  then  bein^,  on 
the  fourth  day  of  June,  in  the  twelfth  year  of  the  reign  of  the  said  lady 
the  now  Queen  aforesaid,  in  due  manner  of  record  inrolled  (b  1 ) ; 
one  part  of  which,  sealed  with  the  seals  of  the  aforesaid  Christof^er 
Digges,   the  father,   John,  Richard,  and  Thomas  Leveson,  to  the 
jurors  aforesaid  in  evidence  was  shown,  whose  date  is  the  same  day 
and  ^ear  abovesaid,  in  which  said  indenture,  was  recited  the  said 
first  mdenture  bearing  date  the  sixth  day  of  May,  in  the  tenth  year  of 
the  reign  of  the  said  lady  the  now  Queen  abovesaid,  made  between 
[  *  165  a.  2  him  the  said  Christopher  *Digges,  the  father,  of  the  one  part,  and 
the  aforesaid  Henry  Crippes,  Knt.  John  Brooke,  Francis  Gatacre» 

(b  1)  As  to  pleading  sn  inrohnent,  ante  p.  It.  n.  (a  l).    (£o.) 
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Richard  Brooke,  Thomas  Leveson,  and  Richard  Horwood  of  the* 
other  part,)  covenanted,  granted,  and  agreed,  to  and  vnth  the  afore- 
said Thomas  Ovington  ana  Thomas  Digges,  their  heirs,  executors, 
and  assigns,  in  manner  and  form,  as  followeth,  in  these  words :  **  And  The  deed  set 
also,  whereas  the  said  Christopher  Digges,  at  the  time  of  the  making  ^"*i*"  *^^ 
of  the  said  indenture  in  these  presents  above  recited,  was  seised  of  ^^'  * 
an  estate  of  inheritance,  (amongst  other  the  lands,  tenements,  and 
hereditaments  abovesaid, )  of  and  in  one  close  in  the  abovesaid  parish 
of  Barham,  in  the  occupation  of  Bartholomew  Baker,  containing  by 
estimation  three  acres,  and  two  acres  of  land  in  Stony  Rock,  and 
three  acres  and  two  yards  in  Parsonage  Field,  in  the  occupation  of 
the  said  Bartholomew  Baker  in  Barham  aforesaid,  and  two  half  acres 
of  land  in  the  occupation  of  Henry  Crowde,  and  one  half  acre  late  in 
the  occupation  of  John  Barham,  gent,  in  the  parish  of  Barham  afore- 
said, ana  also  three  acres  called  Greene  Hill,  and  one  acre  lying  in 
Brome  Lease,  joining  to  Thomas  Ladd's  ground,  and  one  yard  in 
John  Nasse's  land,  lying  in  Barham  aforesaid,  and  Kingston  next 
Barham  in  the  county  aforesaid,  and  also  sixteen  acres  of  downland 
and  pasture  in  the  said  parish  of  Barham  and  Kingston  aforesaid,  and 
Adsham  in  the  county  aforesaid  in  the  occupation  of  Kymber's  heirs, 
and  also  the  moiety  of  one  and  thirty  acres  of  marsh  land  and  arable, 
the  moiety  of  one  tenement  lying  in  the  parish  of  Wockham  in  the 
said  county,  and  three  acres  o(  marsh  lana  more,  late  in  the  occupa- 
tion of  Robert  Formell,  and  five  acres  of  that  now  in  the  occupation 
of  David  Denne  of  Littlebome  Court,  lying  in  the  parishes  of  Little- 
bome  and  Wockham  aforesaid,  and  Ickeham  in  the  county  aforesaid; 
and  also  one  tenement  with  seven  acres  of  land,  lying  at  SteUing  Men- 
nis  in  the  parish  of  Ekham,  late  in  the  occupation  of  Richard  Oving- 
ton, thirty  acres  of  woodland  in  the  parish  of  Neth^rhards,  now  in  the 
occupation  of  the  said  Christopher  Uigges,  and  one  acre  of  arable 
land  in  the  occupation  of  Henry  Rigden,  called  Bedle  Acre,  and  also 
two  acres  of  land  in  Demisdale,  and  three  acres  in  Spottes  Crofte, 
half  an  acre  in  Whodslane  in  the  parishes  of  Barham  and  Kingston, 
and  twelve  bushels  of  rent  barley  out  of  William  Atdenne's  land  in 
Kingston  aforesaid,  and  three  acres  of  land  at  a  certain  place  called 
Mariey  within  the  said  parish  of  Kingston,  in  the  occupation  of 
James  Atdenne,  and  also  one  tenement  with  seven  acres  of  arable 
land  and  pasture,  in  the  occupation  of  Henry  Crowde,  in  the  [Parish 
*of  Barham  aforesaid,  and  also  threescore  acres  of  land  arable,  pas*  C  *  165  b.  3 
ture,  and  downland  in  the  parish  of  Barham  aforesaid,  and  also  three 
acres  of  meadow  lying  in  Winchep  in  the  parish  of  Tannington,  and 
ten  seams  of  rent  barley  in  the  parish  of  Sutton  next  Sandwich,  and 
also  three  acres  of  arable  land  in  the  occupation  of  Richard  Rudgeley 
in  the  parish  of  Kingston  aforesaid,  and  six  and  thirty  acres  of  wood- 
land, arable,  and  pasture,  and  half  a  messuage,  half  a  barn,  half  a 
stable,  an  out-house,  and  a  meadow  containing  twelve  acres  joining 
to  the  barn,  in  the  occupation  of  James  Herring,  in  the  parishes  of 
Kingston  and  Barham  ^resaid,  in  the  county  aforesaid ;  whereupon, 
and  for  and  in  consideration,  tliat  the  said  Christopher  Digges  is  in- 
debted to  divers  persons  in  the  sum  of  900/.  or  thereabouts,  and  that 
he  the  said  Christopher  may  have  full  authority  to  sell  and.  alienate 
some  part  of  the  said  lands  and  tenements  for  the  payment  of  his  said 
debts,  it  is  now  covenanted,  granted,  condescended,  and  agreed,  be- 
tween the  said  Christopher  Digges,  John  Brooke,  Richard  Brooke, 
and  Thomas  Leveson,  and  the  fd>ovesaid  Thomas  Ovington,  and  Tho- 
mas Digges,  their  heirs  and  assigns ;  and  the  said  Christopher  Dig^e8» 
John  Brooke,  Richard  Brooke,  and  Thomas  Leveson,  for  them  and 
every  of  them,  their  heirs,  and  assigns,  by  their  joint  consent  and 
agreement  do  covenaat  and  grant  to  and  with  the  said  Thomas  Oving^ 
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Christo- 
pber,  bran- 
otlierdeed, 
dated  20th 
8ept.,  13 
E&L,  and  in- 
roUedintbe 
Connnon 
Pleaf ,  M.  15 
and  14  ETiz., 
with  conseDt, 
Ac,  for  Day- 
ment  of  his 
debts,  &c.  de- 
chu-ed  that, 
from  the  time 
of  the  inrol- 
meot  o''that 
deed  in  Chan- 
cery, all  the 
uses  in  the 
original  deed 
should  be  void, 
and  the  land 
•hoold  be  to 
the  use  of 
himself  in  fee. 

The  deed  set 
oot  in  hoc 
verba. 


Dims,  didr  han  wmd  swgns,  bj  these  presents, 
tlist  frooi  the  time  oTdie  imfaDeat  of  this  present  indenture  in  the 
Qnceo's  Msjcstj's  Court  of  Chancery,  diat  all  and  every  the  said  use 
and  iseSy  considetations  and  intents  limited,  declared,  and  mentioned 
is  the  abovesaid  indeotiire  io  these  presents  abore  comprised,  and  to 
and  as  concemiii^  oolj  all  and  singular  those  several  parcels  of  the  pre- 
mises particularly  abotementionca,  shall  be  utterly  void,  frustrate,  and 
be  determined  and  ended;  and  that  the  said  Christopher  Digges  and  his 
heirs,  and  all  and  every  other  person  and  persons,  who  now  stand 
or  be  seised,  or  at  any  time  herofter  shall  stand  and  be  seised  of  and 
m  the  said  several  psrceb  particularly  above-mentioned,  with  the  ap- 
purtenances, shall,  from  the  time  of  the  inrolment  of  these  presents, 
stand  and  be  of  all  and  every  the  same  particular  parcels  abovemen- 
tiooed  (Nily,  with  their  appurtenances,  seised  unto  the  only  use  of  the 
said  Christopher  Digges,  his  heirs,  and  assigns  for  ever,  and  to  no 
other  use,  uses,  purposes,  and  intents :  in  witness  whereof,  the  parties 
abovtsaid  to  these  present  indentures  their  seals  interchangeably 
*  have  set,  dated  the  day  and  year  first  above  written ;  as  by  the  in- 
denture aforesaid  more  fully  af^peareth."     By  virtue  of  which  said  in- 
denture and  inrolment,  and  by  force  of  tne  aforesaid  statute  for 
transferring  uses  into  possession,  made  and  provided,  the  aforesaid 
Christopher  Digges,  the  fiuher,  was  seised  of  the  aforesaid  parcel  of 
lamls,  tenements  and  hereditaments,  with  the  appurtenances,  in  the 
indenture  aforesaid  particularly  last  specified,  as  the  law  re^uireth. 
And  further,  the  jurors  aforesaid  sav,  upon  their  oath  aforesaid,  that 
the  aforesaid  Christopher  Digges,  the  fiuher,  being  seised  of  the  ma- 
nors, lands,  and  tenements,  in  the  momsirans  de  droit  within  written, 
with  the   appurtenances,    in  form  aforesaid,   the  said  Christopher 
Digges,  the  father,  and  the  aforeaid  John  Brooke,  Richard  Brooke, 
anoRichard  Horwood  afterwards,  and  before  the  time  of  the  day  of 
obtaining  the  mamsirans  de  draU  within  written,  that  is  to  say,  on  the 
20th  day  of  September,  in  the  13th  year  of  the  reign  of  the  said  lady 
the  now  Queen  by  a  certain  other  indenture  made  between  them  the 
said  Christopher  Digges,  the  father,  John  Brooke,  Richard  Brooke, 
and  Richard  Horwood,  of  the  one  part,  and  the  aforesaid  Thomas 
Ovington,  and  Thomas  Digges  of  Chertham  aforesaid,  of  the  other 
part,  by  the  names  of  Christopher  Digges  of  Barham  in  the  county 
of  Kent,  Esq.  John  Brooke,  Richard  Brooke,  and  Richard  Horwood, 
gent,  of  the  one  part,  and  Thomas  Ovington,  of  the  city  of  Canter- 
bury, and  Thomas  Digges,  late  of  Chertham,  in  the  county  aforesaid^ 
gent,  of  the  other  part,  and  in  the  court  of  the  lady  the  Queen  of 
Common  Pleas  at  Westminster,  afterwards,  that  is  to  say,  in  the 
term  of  St.  Michael,  in  the  13th  and  14th  years  of  the  reign  of  the 
said  lady  the  now  Queen  in  due  manner  of  record  inrolled ;  one  part 
whereof  sealed  with  the  seals  of  the  aforesaid  Christopher  Digges, 
die  fiither,  John  and  Richard  Brooke,  and  Richard  Horwood,  and  to 
the  jurors  aforesaid  in  evidence  showed,  whose  date  is  the  same  day 
and  year,  reciting  the  aforesaid  indenture,  bearing  date  the  sixth  day 
of  May,  in  the  tentli  year  of  the  reign  of  the  said  lady  the  now  Queen 
abovesaid,    made  between  the  aforesaid  Christopher  Digges,    the 
father,  of  the  one  part,  and  the  aforesaid  Hennr  Cripps,  Knt.  John 
Brooke,  Francis  Gatacre,    Richard  Brooke,    Thomas  JLeveson  and 
Richard  Horwood,    of  the  other  part;   covenanted,  granted,  and 
agreed,  to  and  with  the  aforesaid  Thomas  Ovington  and  Thomas 
Digges,  their  heirs  and  assigns,  in  manner  and  form,  as  followeth  in 
these  words :  "  Whereupon,  and  for  and  in  consideration  that  the  said 
Christopher  Digges  is  indebted  to  divers  persons,  in  the  sum  of 
1000^  or  thereabouts,  and  that  he  the  said  Christopher  may  have 
Aill  authority  to  selli  and  alienate  part  and  parcel  of  all  and  sin« 
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gular  his  mid  liands  and  tenements  whatsoever^  for  the  pajmient  of  his 
said  debtSy  and  for  any  other  necessary  purpose  or  intent,  it  is  now  co- 
venanted, granted,  condescended,  and  agreed,  between  the  said  Chris- 
topher Digges,  John  Brooke,  Richard  Bro6ke,  and  Richard  Horwood, 
and  the  abovesaid  Thomas  Ovington,  and  Thomas  Digges,  their  heirs 
and  assigns,  and  the  said  Christopher  Digges,  John  Brooke,  ^Richard  [  *  166  b.  ] 
Brooke,  and  Richard  Norwood,  for  them  and  every  of  them,  their 
heirs  and  assigns,  by  their  joint  consent  and  agreement,  do  covenant 
and  grant  to  and  with  the  said  Thomas  Ovington  and  Thomas  Digges, 
their  heirs  and  assigns,  by  these  presents,  that,  from  the  time  of  the 
inrolroent  of  this  present  indenture  in  the  Queen's  majesty's  Court  of 
Chancery,  all  and  every  the  said  use  and  uses,  considerations  and 
intents  in  any  wise  limited,  declared  and  mentioned  in  the  aforesaid 
indenture  in  these  presents  above  comprised,  and  for  and  as  concern- 
ing all  and  singular  the  manors,  messuages,  lands,  tenements,  rents, 
reversions,  services,  and  hereditaments  whatsoever,  with  the  appur* 
tenances,  in  any  wise  mentioned,  meant,  comprised,  and  specified  in 
the  abovesaid  indenture  in  these  presents  above  comprised,  except 
one  field  or  meadow  lying  and  being  in  the  parish  of  Bushopsborne  m 
the  said  county  of  Kent,  containing  by  estimation  or  there- 

abouts, and  now  or  late  in  the  occupation  or  possession  of  one  Vin- 
cent Edley  or  his  assigns,  shall  be  utterly  void,  frustrate,  and  be  de- 
termined and  ended ;  and  that  the  said  Christopher  Digges  and  his 
heirs,  and  all  and  every  person  and  persons  who  now  stand  or  be 
seised,  or  at  any  time  hereafter  shall  stand  and  be  seised  of  and  in  all 
and  singular  the  said  manors,  messuages,  lands,  tenements,  rents,  re- 
««mions,  services  and  hereditaments  whatsoever,  with  the  appurte- 
nances,  or  any  parcel  thereof,  in  any  wise  mentioned,  meant,  com- 
prised or  specified  in  the  abovesaid  indenture,  in  these  presents  com- 
prised (except  before  excepted)  shall,  from  the  time  of  the  inrolment 
of  these  presents,  stand  and  be  seised  of  and  in  all  and  singular  the 
said  manors,  messuages,  lands,  tenements,  reversions,  services,  and 
hereditaments,  with  the  appurtenances,  in  the  said  former  indenture,  or 
in  these  presents  meant,  contained  or  specified,  and  of  every  part 
or  parcel  thereof  (except  before  except^)  to  the  only  use  of  the  said 
Christopher  Digges,  his  heirs  and  assigns  for  ever,  and  to  none  other 
use,  uses,  purposes  or  intents.    In  witness  whereof,  the  parties  above- 
said  to  th€«e  present  indentures  their  seals  interchangeably  have  set, 
dated  the  day  and  year  first  above  written  ;*'  as  by  the  said  other  in- 
denture further  recited  more  fully  appeareth.     And  the  aforesaid 
Christopher  Digges,  the  father,  so  as  before  is  said  being  seised  of  the 
manors,  messuages,  lands,  tenements,  and  hereditaments  aforesaid, 
with  the  appurtenances,  in  the  aforesaid  indenture  bearing  date  the  [  *  167  a.  1 
20th  day  of  September,  in  the  ISth  year  abovesaid,  as  the  law  re-  And  after- 
quireth,  he  the  said  Christopher  Digges,  the  father,  afterwards  and  wards  by  in- 
before  the  day  of  the  issuing  of  the  morulrans  de  droit  within  written,  J5"*"'*®'«p 
that  is  to  say,  on  the  twenty-sixth  day  of  October,  in  the  four-  "e^covenan^^^^ 
teenth  year  of  the  reign  of  the  said  lady,  the  now  Queen,  by  a  certain  to  levy  a  6ne 
other    indenture,    made   between    the  said  *  Christopher    Digges,  of  all  his 
the  father,  of  the  one  part,  and  Richard  Gaunt,    gent,  and   Law-  '""^^'j.^*''^ 
I'ence   Applegate  of  the  other  part,  one  part  of  which  sealed  with  ^j  his  wife 
the   seal  of  Uie  said  Christopher  to  the  jurors  aforesaid,   in   evi-  |„,^  |,ig  hein 
dence  was  showed,    whose  date  is  the  same  day  and  year,   cove-  as  to  part, 
Hanted  and  granted  for  him  and  his  heirs,  to  and  with  the  aforesaid  and  as  to  the 
Itichard  Gaunt  and  Lawrence  Applegate,  in  manner  and  form,  as  in  residue  to  the 
the  indenture  aforesaid  is  contained,  the  tenor  of  which  followeth  in  ^^  ^^^  heirs. 
these  words: — **  This  indenture  made  the  26th  day  of  October,  in  the  j^^  ^^^  ^^^ 
l4th  year  of  the  reign  of  our  sovereign  lady  Elizabeth,  by  the  grace  ^nt  in  hac 
^God  Queen  of  England^  France,  and  Ireland,  Defender  i»  the  raith,  verba. 
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^c.    Between  Christopher  Digges  of  Barham  in  the  county  of  Kent, 
Esq*  of  the  one  part,  and  Richard  Gaunt  of  the  city  of  Canterbury, 
gent,  and  Lawrence  Applegate  of  the  parish  of  St.  George  of  the 
same  city,  draper,  of  the  other  part,  witnesseth,  that  it  is  covenanted, 
granted,  condescended,  and  agreed  between  all  the  abovesaid  parties 
to  these  indentures,  by  these  presents,  in  manner  and  form  following, 
that  is  to  say.     And  first  the  said  Christopher  Digges  for  him,  his 
heirs,  executors,  and  assigns  doth  covenant  and  grant  to  and  with  the 
said  Richard  Grant  and  Lawrence  Applegate,  their  executors  and 
assigns,  by  these  presents,  that  he  the  said  Christopher  Digges  and 
Martha  his  wife  before  the  end  of  this  instant  term  of  St.  Michaelmas 
upon  one  writ  of  covenant  to  be  pursued  by  the  said  Richard  and 
Lawrence  out  of  the  High  Court  of  Chancery,  and  returnable  before 
the  Queen's  majesty's  justices  of  the  Common  Pleas  at  Westminster, 
shall  acknowledge  and  levy  a  fine  of  all  these  the  manors,  lands,  tene- 
ments, meadows,  marshes,  pastures,  feedings,  woods,  underwoods, 
rents,  and  services  to  any  the  same  manors  appertaining,  or  in  any 
wise  belonging,  set,  lying  and  being  in  the  parishes  of  Barham,  King- 
ston, Bushopsborne,  Patricksborne,  Littleborne,  Well,  Stufrey^  St. 
Stephens,  Nackington,  Netherhards,  Leneham,  Harisham,  and  Frinsted, 
in  the  county  of  Kent ;  and  also  all  other  the  lands,  tenements  and 
hereditaments  whatsoever,  which  he  the  said  Christopher  Digges  now 
hath  or  late  had  in  the  same  county.     And  that  by  the  names  of 
Owtelmeston,  May  ton,  Nackington  and  Yorkes  Court,  with  the  ap- 
purtenances, and  40  messuages,  20  tofts,  1  mill,  S  dove-houses,  20 
gardens,  10  orchards,  1000  acres  of  land,  100  acres  of  meadow,  700 
acres  of  pasture,  600  acres  of  wood,  100  acres  of  heath  and  furze, 
and  5  pounds  rent,  and  the  rent  of  10  quarters  of  barley,  with  their 
appurtenances,  in  Barham,  Kingston,  Bushopsborne  Bridge,  Patricks- 
borne,  Littleborne,  Well,  Sturrey,  St.  Stephens,  Nackington,  Nether- 
£  *  167  b.  ]  hards,  Leneham,  Harisham,Frinsted,*Sutton,  Ripple,  and  Sholden.  And 
nevertheless  it,is  covenanted,  granted  and  agreed  between  the  said  Chris- 
topher Digges,  Richard  Gaunt,  and  Lawrence  Applegate,  their  heirs, 
executors,  and  assigns,  by  these  presents,  and  tlie  said  Richard  Gaunt 
and  Lawrence  Applegate  for  them,  their  heirs,  executors  and  assigns, 
do  covenant  and  grant  by  these  presents,  to  and  with  the  said  Chris- 
topher Digges,  his  heirs,  executors,  and  assigns,  in  form  following, 
that  is  to  say,  that  the  same  fine  and  the  use  and  execution  of  the 
same,  as  to  the  manor  of  Yokes  Court,  with  the  appurtenances,  and 
one  messuage  called  Fokeham,  500  acres  of  land,  meadow  and  pas- 
ture, by  estimation,  be  it  more  or  less,  with  the  appurtenances,  set, 
lying,  and  being  in  tJhe  parishes  of  Frinsted,  Leneham,  and  Hari^am, 
in  tne  county  of  Kent  abovesaid,  one  hundred  and  threescore  acres  of 
land,  meadow  and  pasture,  in  the  parishes  of  Netherhards,  Nacking- 
ton, and  Patricksborne,  in  the  saia  county,  and  all  those  lands  arable  - 
and  pasture,  containing  by  e^timation  200  acres,   called  Gore  and  ^ 
Ilding,  lying  and  being  in  the  parishes  of  Barham  and  Kingston  above-^ 
said,  now  or  late  in  the  occupation  of  James  Herrjng,  and  John  Ne-^ 
thersole,  or  of  their  assigns,  all  woodland,  woods  and  underwoods,^ 
courts,  rents,  and  perquisites  of  courts,  of  all  the  same,  only  except^^ 
shall  be  to  the  use  of  the  said  Christopher  Digges  and  Martha,  andC 
the  heirs  and  assigns  of  the  said  Christopher  Digges  for  ever ;  an£: 
that  the  said  fine,  use,  and  execution  thereof,  as  well  to  the  manors* 
of  Owtelmeston,  Mayton,  &c.  and  all  the  lands,  meadows,  pasturesdfi 
marshes,  feedings,  woocU,  underwoods,    rents,   and  services  to  th» 
same  manors,  or  any  of  them  belonging  or  any  wise  appertaining^ 
and  also  all  other  the  messuages,  lands,  tenements,  meadows,  pa^ 
tures,  marshes,  woods,  underwoods,  and  other  hereditaments  wha*"^ 
soever  abQve  in  these  presents  specifiedi  mentioned  or  cprnprised,  tl    ^ 
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tue  thereof  in  the  abovesaid  fine  in  form  aboveaaid  to  be  levied  and  ac- 
knowledged before  by  this  indenture  not  limited  or  appointed,  the  rent 
of  ten  quarters  of  barley  only  except,  be  to  the  omy  use  and  behoof 
of  the  said  Christopher  Digges,  his  heirs  and  assigns  for  ever,  and 
to  none  other  use  or  uses,  purpose  or  intent ;  and  that  the  said  fine 
and  execution  thereof,  as  to  the  abovesaid  teta  quartets  of  barley, 
be  to  the  only  use:  and  behoof  of  the  abovesaid  Richard  Gaunt  and  his 
heirs  for  ever.    In  witness  whereof  the  parties  abovesaid  to  these  pre- 


lands,  tenements,  and  hereditaments  aforesaid,  with  the  appurte- 
nances, in  the  monstransde  droit  within  written  specified,  as  the  law 
requireth,  afterwards,  and  before  the  day  of  obtaining  the  monstriru 
de^  droit  within  written,  that  is  to  say,  from  the  day  of  St.  Mar« 
tin  (c  1 )«  in  15  days  within  written,  in  the  14th  year  of  the  reign  of 
the  said  lady  the  now  Queen  abovesaid,  he  thereof  levied  a  certain  which  fai<t 
fine  in  the  court  of  the  said  lady  the  now  Queen,  at  Westminster,  in  the  was  levied  ae- 
county  of  Middlesex,  before  James  Dyer,  Richard  Weston,  John  2'^"*]!l** 
Walsh,  and  Richard  Harper,  then  justices  (d  1),  and  afterwards*  in  JJi^fo£jf. 
eight  days  of  St.  Hilary,  m  the  same  14th  year  of  the  said  lady  the  ing. 
now  Queen  abovesaid,  there  then  granted  and  recorded  before  the 
sa^  justices,  and  others  of  the  Queen*s  faithful  people  then  and  thei;^ 
present,  between  the  aforesaid  Richard  Gaunt,  sent,  and  Laurence 
Applegate,  plaintifis,  and  the  aforesaid  Christopher  Digges  and  Mar- 
tha, his  wife,  by  the  name  of  Christopher  Digges  and  Martha  his  wife, 
deforceants,'of  the  manors,  lands,  tenements,  and  hereditaments,  in 
ikt'monUraiu  de  droit  within  written  within  specified,  with  the  appur- 
tenances, amongst  other  things,  by  the  names  of  the  manors  or  Ow- 
telmeston,  Mayton,  Neckington,  and  Yoke's  Court,  with  the  appur- 
tenances, and  40  messuages,  20  tofls,  1  mill,  S  dove-houses,  20 
gardens,  12  orchards,  1000  acres  of  land,  100  acres  of  meadow,  700 
acres  of  pasture,  600  acres  of  wood,  100  acres  of  furze  and  heath, 
and  lOOi.  rent,  and  the  rent  of  10  quarters  of  barley,  with  the  appur- 
tenances, in  Barham,  Kingston,  Bushopsborne  Bridge,  t'atricksbome, 
Littlebome,  Well,  Sturrey,  St.  Stephens,  Nackington,  Netherlands, 
Lmiham,  Harisham,  Frinsted,  Sutton,  Ripple,  and  Shoulden ;  where- 
upon a  plea  of  covenant  then  was  summoned  between  them  in  the  said 
court ;  tnat  is  to  say,  that  the  aforesaidChristopher  Digges  and  Martha 
did  acknowledge  the  aforesaid  manors,  tenements,  and  rents,  with  the 
appurtenances,  to  be  the  right  of  the  said  Richard,  as  those  which  the 
•aid  ;Richard  and  Lawrence  then  had  of  the  gift  of  the  aforesaid  Chris- 
topher-and  Martha;  and  those  they  remised  and  quit  claimed  from 
them  the  said  Christopher  and  Martha,  and  their  heirs,  to  the  afore* 
nid  Richard  and  Lawrence,  and  the  heirs  of  the  said  Richard,  for 
ever :  -  and  moreover,  that  the  said  Christopher  and  Martha  then 
granted  for  them  and  the  heirs  of  the  said  Christopher,  that  they  would 
wafrant  to  the  aforesaid  Richard  and  Lawrence,  and  the  heirs  of  the 
tflid  Riehard,  the  aforesaid  manors,  tenements,  and  rents,  with  the  ap- 
pnstenances,  against  all  men  for  ever ;  and  for  that  recognition,  re- 
lease, quit  claim,  warranty,  fine,  and  concord,  the  said  Richard  and 
lAwrence  gave  to  the  aforesaid  Christopher  and  Martha  80/.  sterling ; 
'wliich  fine  was  levied  with  proclamations,  according  to  the  form  of  the 
statute  (b  1 )  in  such  case  made  and  provided.    And  further,  the  ju- 


(c  1)  As  to  the  alteratian   of  Michaelmas 
tenn,  ante  p.  9.  n.  (i).    (Ed.)  (b  1)  As  to  pleading  a  fine  with  prodanv 

(d  1)  See  the  notes  to  the  nyie  pleaded  aata    tioas,  anu  p.  140.  n.  (t).    (Ed.) 
|».>0.    (£o.) 
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rors  say,  upon  their  oath  aforesaid,  diat  the  aforesaid  fiae  in  fiBrm  aibre- 

said  levied  was  had  and  levied  to  the  uses  and  intents  in  the  mdenture 

aforesaid,  bearing  date  the  26th  day  ofOctober,in  thel^dijearof  die 

By  virtue  of     reign  of  the  said  lady  the  now  Queen  above^aid,  as  above  specified.  By 

which  fine,  in-  virtue  of  which  fine,  indenture,  and  ^statute  aforesaid,  the  afi        *'* 


denture,  and  Christopher  Digges,  the  father,  was  seised  of  the  manors,  tenemeats, 
fines *Chri8to-  ^^^  hereditaments  aforesaid,  with  the  appurtenances,  as  the  kw  rc- 
pher  was  quireth.    And  the  jurors  aforesaid  further  say,  upon  their  oath  afore- 

seised  in  fee      gaid,  that  the  aforesaid  Christopher  Diffges,  the  father^  beinjg  so  aa 
of  the  pre-        luToresaid  seised  of  the  manors,  lands,  ana  tenements  within  written,  as 
■j?*^ '  o  K  1  ^^®  *^^  reguireth,  the  said  Christopher  Digges,  the  &ther,  and  the 
- 1  '  *6»  »•  J  aforesaid  John  Bropke,  Richard  Brooke,  and  Richard  Honrood,  af- 
and  after-         ter wards,  that  is  to  say,  on  the  7  th  day  of  November,  in  die  14tfa  year 
wards,  7th        q£  (^q  reign  of  the  said  lady  the  now  Queen,  came  into  the  court  of 
SrindMidire'  ^^^  ®**^  **^7  ^^®  Queen,  of  her  Chancery,  and  then  and  there  acknow- 
of  30th  Sept.,    ledged  the  mdenture  aforesaid,  bearing  date  the  20th  day  of  Septem* 
13  Eliz.,  wa9     ber,  in  the  ISth  year  aforesaid,  to  be  their  deed :  and  upon  ^lat  Ike 
inroUed  in        gaid  indenture  afterwards,  that  is  to  say,  on  die  7th  day  of  November, 
Chancery.         j^  the  1 4th  year  aforesaid,  in  the  said  Court  of  Chancery  In  doB  man- 
ner of  record  was  inrolled.    By  virtue  of  which,  and  by  fbrca  of  Ibe 
statute  aforesaid,  the  said  Christopher  Disf^es,  the  fatmr,  was  aeistd 
of  the  manors,  lands,  and  tenements  witbm  written,  as  the  kiw  le- 
ouireth ;  and  being  so  seised  thereof,  the  said  Christonher  Digges^  the 
mther,  afterwards,  and  before  the  day  of  obtaining  tne  momtrmwie 
Christopher,     droit  within  written,  that  is  to  say,  on  the  1st  day  m  February^in  Ae 
1st  Fe*>»  ^^.     year  of  our  Lord  157C,  and  in  the  19th  year  of  the  reign  of  ihenid 
wm'in wrTtinK.  ^^^^  ^^  °^^  Queen,  made  his  testament  and  last  will  in  writiag  (v  1), 

of  which  said  testament  and  last  will,  the  tenor  (amoBgat  other 
The  will  set  things)  followeth  in  these  words :  **  In  the  name  of  God,  Amea,  the 
out  in  hac  |st  day  of  February,  in  the  year  of  our  Lord  God  15?6>  and  in  the 
verifa,  jg^])  y^^.  ^f  ^^  reign  of  our  sovereign  lady  Elizabeth,  by  die  grace 

of  God,  Queen  of  England,  France,  and  Ireland,  Defendar  af  tke 
Faith,  &c.  I,  Christopher  Digges,  of  St«  Gregory's,  without  tha  walls 
of  the  city  of  Canterbury,  Esq.,  son  and  heir  of  William  Digges,  late 
of  Barham,  in  the  county  of  Kent,  deceased,  being  sick  in  body,  bat 
of  ^ood  and  perfect  remembrance,  thanked  be  Almiffhty  God,  re- 
voking and  making  void  all  and  other  my  former  wilk,  ordain  aad 
make  this  my  present  testament  and  last  will  in  manner  and  fisrm  M* 
lowing ;  that  is  to  say,  this  is  the  last  will  of  me,  the  abovesaid  Chris-' 
topher  Digges,  made  the  day  and  year  abovesaid,  touching  the  di^w 
sition  of  fulmy  lands,  tenements,  toad  hereditaments  in  tM  ^omo^  c^ 
Kent  and  Canterbury,  or  elsewhere  in  the  realm  of  England:  mnt^ 
touching  the  thirds  and  third  part  of  my  lands  to  be  dae  unto  tk^ 
.  Queen's  Majesty  or  any  other,  for  wardship,  primer  seisin,  li^wj  (ol)» 
or  otherwise,  my  will  and  meaning  is,  to  leave  to  descend  to  Tbaaaa^ 
I^igges,  my  son,  to  have  and  to  hold  to  him  and  his  hehrsfor  ever,  aU 
these  my  lands  and  tenements,  called  or  known  by  the  name  of  Sast" 
endown,  containing  by  estimation  110  acres  of  hmd,  and  all  diase 
[  *  169  a.  }  lands,  tenements,  *and  hereditaments,  which  I  had  bydaaeenlt  aft^ 
the  death  of  Thomas  Digges,  of  Newingtan  next  Sittingbome^  iBsq* 
deceased ;  and  if  the  said  lands  and  tenements,  as  is  aforesaid,  UA  to 
descend  to  Thomas,  my  son,  do  not  amount  to  satisfy  the  Qnaen's  Ms- 
jesty  of  the  thirds  or  third  part  to  be  due  unto  her  Htghneaa,  then 
my  will  and  meaning  is,  that  so muoh  other Imdi  next  adjotniogto  tke 
said  Eastendown,  shall  descend  and  be  unto  my  said  son«  Thomas 
^^gg^*  as  shall  suffice  to  satisfy  and  make  up  the  Queen's  Highness's 

rn)  As  to  pleading  a  Will  of  landSy«atep^ta,n.<T).   (An) 
(iB  1;  See  ante  p'.  115.  n.  (p  3). 
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thirds  or  third  part,  and  that  her  HighneM  be  answered  out  of  the 
rents  and  profits  of  the  same,  and  out  of  the  demise  made  of  the  ma* 
nor  of  Owtelmeston.  Item,  I  will,  that  Thomas  Ovington  aforesaid, 
immediately  after  my  departure  out  of  this  transitory  world,  shall  sell 
all  my  lands  in  the  parishes  of  Hardes  and  Nackington,  in  the  countjr 
aforesaid,  with  the  rents  thereto  belonging.  Item,  I  will,  that  the 
said  Thomas  Oviogton,  or  his  assigns,  immediately  after  my  death, 
shall  sell  all  those  my  lands,  tenements,  and  hereditaments,  with  the 
i^purtenances  whatsoever,  in  the  parishes  of  Sturrey  and  Hacking- 
ton,  alias  St.  Stephen's,  in  the  county  of  Kent  aforesaid,  and  also  aJl 
those  my  wardens  in  the  county  of  Canterbury  aforesaid,  for  the  sum 
of  200/.  of  lawful  money  of  England.  And  I  will,  that  the  said  200/. 
coming  of  the  sale  of  my  lands,  tenements,  and  hereditaments  afore« 
said,  with  the  appurtenances,  in  Sturrey  and  Hackington,  and  in  the 
county  of  Canterbury ;  and  also  that  the  money  coming  of  the  sale  of 
all  my  lands  in  the  parishes  of  Hardes  and  Nackington  aforesaid, 
shall  go  and  be  employed  towards  the  payment  of  my  debts,  and  for 
and  towards  the  performance  of  this  my  present  testament  and  last 
will.  Item,  I  will,  that  if  Martha,  my  wife,  by  release,  or  otherwise, 
will  grant  over  all  that  the  estate  that  she  hath,  or  may  ha^e,  in  the 
lands  in  Hardes  and  Nackington  aforesaid,  with  the  rents  thereto  be- 
longing, by  way  of  jointure,  unto  such  as  the  said  Thomas  or  his  as- 
signs shall  make  sale  thereof;  that  then  the  said  Martha,  for  and  in 
recompence  of  her  said  jointure  therein,  shall  have  for  term  of  her 
life  all  such  my  lands  in  Barham  abovesaid,  which  I  purchased  of 
Master  William  Awcher,  and  also  all  such  my  lands  there  as  I  late 
had  of  Master  William  Boys,  by  way  of  exchange  for  other  lands. 
Item,  I  will,  that  Henry  Aldy  and  Nicholas  Franklin  aforesaid  shall 
have  all  the  aforesaid  lands  and  tenements,  with  their  appurtenances, 
rents,  reversions,  services,  and  hereditaments,  other  than  such  as  be- 
fore are  given  to  Thomas  Digges,  *my  son,  and  to  Martha,  my  wife,  r  •  169b«  1 
for  term  of  her  life,  or  by  way  of  jointure,  or  otherwise,  or  willed  to 
be  sold  as  aforesaid,  and  shall  receive  and  take  the  yearly  revenues 
and  profits  thereof,  for  and  towards  the  further  and  full  pa3rment  of 
my  debts,  legacies,  and  annuities  afore  expressed,  and  hereunder 
mentioned,  and  also  of  my  funeral  charges,  and  for  and  towards  the 
bringing  up  of  my  sons  and  daughters  aforesaid,  until  either  Martha, 
my  wife,  or  the  aforesaid  Thomas  Ovington  and  Richard  Brooke,  or 
the  aforesaid  Thomas  Ovington,  enter  into  bond  unto  the  said  Henry 
Aldy  and  Nicholas  Franklin,  or  to  their  assisns,  in  such  manner  and 
form  as  before  is  expressed.  Item,  I  will,  that  if  the  said  Thomas 
Ovington,  and  the  aforeaid  Richard  Brooke,  within  one  mondi  next 
following  after  such  refusal  aforesaid  by  my  wife,  do  enter  into  bond 
unto  the  aforesaid  Henry  Aldy  and  Nicholas  Franklin,  as  is  aforesaid, 
and  within  the  time  aforesaid^  that  the  said  Thomas  and  Richard,  im- 
mediately after  such  bond  had  and  made,  shall  have  the  lands  and  te- 
nensents  aforesaid,  and  other  hereditaments  whatsoever,  other  than 
•uch  as  before  are  given  to  Thomas  Digges,  my  son,  or  to  Martha,  my 
wife,  for  term  of  her  life,  by  way  of  jointure,  or  otherwise,  or  ap- 
pointed to  be  sold,  or  are  appointed  to  the  poor,  as  is  aforesaid,  and 
•hall  receive  and  take  the  yearly  revenues  and  profits  thereof,  in  such 
ttanner  and  form,  and  for  such  purpose  and  enect,  and  for  no  other, 
mtd  for  so  long  as  my  aforesaid  wife  should  have  done,  if  she  should 
hmre  entered  into  bond,  as  is  aforesaid :  but,  and  if  the  aforesaid 
Aichard  Brooke  do  not  within  the  time  above  limited  enter  into  bond 
to  the  aforesaid  Henry  and  Nicholas,  with  the  said  Thomas  Ovington, 
in  manner  and  form  aforementioned,  but  shall  refuse  or  neglect  so  to 
do,  then  I  will,  if  the  aforesaid  Thomas  Ovington,  within  the  time 
i&rcsaidi  do  enter  into  bond  unto  the  aforesaid  Henry  Aldy  and  Ni- 
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cholas  Franklin  in  the  sum  of  400/.,  according  as  is  above  specified, , 
then  I  will,  immediately  after  the  said  entry  into  such  bona  by  the 
•aid  Thomas  Ovington,  unto  the  said  Henry  and  Nicholas  made  and 
done,  that  then  the  said  Thomas  Ovington,  or  his  assigns,  shall  have 
the  aforesaid  lands  and  tenements,  rents,  reversions,  and  heredita- 
ments, other  than  such  as  before  are  given  to  Thomas  Digges,  my 
son,  or  to  Martha,  my  wife,  or  appointed  to  be  sold,  or  appointed  to 
the  poor  to  dwell  in,  as  aforesaid,  and  shall  receive  and  take  the  yearly 
revenues  and  profits  thereof,  in  such  manner  and  form,  and  for  such 
purpose  and  effect,  and  for  no  other,  and  for  so  long  as  my  aforesaid 

[  ^  170  a.  ]  *wife,  or  her  assigns,  should  have  done,  if  she  should  have  entered 
into  bond,  as  is  aforesaid,  and  as  the  aforesaid  Richard  Brooke  and 
the  said  Thomas  Ovington,  and  their  assigns,  should  have  done,  if 
the  said  Thomas  Ovington  and  Richard  Brooke  should  have  entered 
into  a  bond  unto  the  aforesaid  Henry  and  Nicholas,  as  is  above  speci- 
fied. Item,  I  will,  after  all  my  debts,  legacies,  payments,  annuities, 
and  funeral  charges  aforesaid  be  fully  satisfied,  discharged,  or  be  or 
may  be  fully  levied,  that  then  all  my  lands  and  tenements,  with  their 
appurtenances,  (other  than  the  lordship  of  Yoke,  and  the  manor  of 
Fokeham,  with  their  appurtenances,  in  the  parishes  of  Leneham, 
Frinsted,  and  Harbham,  in  the  county  of  Kent  aforesaid,  the  lands  in 
Barham  aforesaid,  appointed  to  my  wife  for  term  of  her  life,  as  b 
aforesaid,  and  the  lands  and  tenements  in  Sturrey  and  Hackington, 
alias  St.  Stephen's,  in  Canterbury,  and  the  lands  in  Hardes  and  Nack- 
ington  aforesaid,'  with  the  rents  thereof  belonging,  appointed  to  be 
sold  as  aforesaid,  excepted  and  reserved,)  shul  be  to  my  eldest  son 
then  living,  and  to  the  heirs  male  of  hb  body  lawfiilly  begotten  for 
ever,  paying  yearly  unto  every  of  my  other  sons  then  living,  until 
every  of  them  shall  come  to  the  age  of  24  years,  4/.  of  lawful  money 
of  England,  at  the  feast-day  of  the  Annunciation  of  our  Bles«ed  Lady 
the  Virgin,  and  St.  Michael  the  Archangel,  by  even  portions,  halt- 
yearly  to  be  paid,  and  also  paying  yearly  to  every  of  my  aforesaid 
daughters  then  living,  until  every  of  them  shall  be  married,  or  shall 
come  to  the  age  of  21  years,  five  marks  of  lawful  money  of  England, 
at  the  feast-day  next  aforesaid,  by^  even  portions,  half-yearly  to  be 
paid;  and  if  default  of  payment  happen  to  be  of  the  aforesaid  several 
4/.  yearly  to  be  paid  to  every  or  any  of  the  aforesaid  sons,  as  is  afore- 
said, or  of  the  aforesaid  several  five  marks,  yearly  to  be  paid  to  every 
or  any  of  the  aforesaid  daughters,  'as  is  aforesaid ;  that  then  it  shall 
be  lawful  to  every  or  any  of  my  aforesaid  sons  and  daughters  for  de- 
fault of  payment  of  the  sums  or  sum  due  to  them  or  any  of  them,  bj 
way  of  annuity,  as  is  aforesaid,  into  the  lands  and  tenements,  and 
other  hereditaments,  above  limited  to  my  eldest  son  aforesaid,  and  to 
his  heirs  male,  as  is  aforesaid,  to  enter  and  distrain,  and  the  distress 
there  so  taken  lawfully  with  them,  or  any  of  them,  to  lead,  drive,  and 
carry  away,  until  every  of  them  shall  be  fully  satisfied,  contented,  and 

[  *  170  b.  ]  paid  off  their  several  annuities,  in  manner  *and  form  aforesaid  to  he 
paid,  together  with  their  costs  and  damages  in 'that  behalf  sustained 
and  had.  Item,  I  will,  that  after  the  decease  of  Martha,  my  wife,  if 
then  my  eldest  son  aforesaid,  or  the  heir  male  of  his  body  lawfully 
begotten,  then  living,  shall  be  of  full  age  of  22  years,  that  then  the 
said  eldest  son,  or  his  heir  male  aforesaid,  shall  have  the  afbresaid 
lordship  of  Yokf,  and  manor  of  Fokeham,  with  their  appurtenances, 
and  the  lands  aforesaid,  bought  of  Mr.  Awcher,  and  had  in  exchange 
of  Mr.  Boys,  to  him  and  to  the  heirs  male  of  his  body  lawfully  be- 
gotten for  ever :  and  if  then  my  eldest  son  aforesaid,  or  bis  neirs 
male,  as  is  aforesaid,  shall  not  be  of  the  age  of  22  years,  then  I  will,  that 
the  yearly  profits  and  revenue  of  the  abovesaid  lordship  of  Yoke, 
and  manor  of  Fokeham,  with  their  appurtenancet,  and  tbauuida  afore* 
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said,  bought  of  Mr.  Awcher,  and  had  in  exchange  of  Mr.  Boys  afore- 
said, untu  my  said  eldest  son  aforesaid,  or  his  heir  male  aforesaid, 
shall  come  to  the  full  age  of  22  years,  shall  go  and  be  employed  to- 
wards the  payments  of  my  debts,  legacies,  payments,  and  annuities 
aforesaid.    Item,  I  will,  that  if  it  happen  my  eldest  son  aforesaid,  or 
his  heirs  male  aforesaid,  depart  this  transitory  world  without  heirs 
male,  or  male  of  his  body  lawfully  begotten,  then,  for  lack  of  such 
heir  male,  all  and  every  the  aforesaid  lordship,  manors,  lands,  tene- 
ments, with  their  appurtenances,  rents,  services,  and  hereditaments^ 
other  than  such  as  are  appointed  to  be  sold,  and  for  the  poor,  as  is 
aforesaid,  shall  be  and  remain  to  his  next  eldest  brother  tnen  living, 
and  to  the  heirs  male  of  his  body  lawfully  begotten  for  ever ;  paying 
yearly  to  every  of  his  brothers,  my  sons,  then  living,  until  every  of 
them  shall  be  of  the  full  age  of  24*  years,  4/.  of  lawful  money  of  Ens- 
land,  and  to  every  of  his  sisters,  my  daughters,  tlien  living,  nve  marks 
of  lawful  money,  in  such  manner  and  form,  and  so  Ions,  as  is  afore 
specified.    Item,  I  will,  that  all  W)d  singular  the  abovesaid  lordships, 
manors,  lands,  and  tenements,  with  their  appurtenances^  rents,  rever- 
sions, services,  and  hereditaments  whatsoever,  in  the  county  of  Kent,  or 
elsewhere,  other  than  such  as  are  afore  specified  to  be  sold  by  Thomas 
Ovington  aforesaid,  and  willed  to  my  eldest  son  aforesaid,  as  is  afore 
specified,  for  lack  of  heirs  male  of  the  body  of  any  of  my  aforesaid 
SODS,  shall  successively  remain  from  brother  to  brother,  and  to  his 
heirs  male,  paying  yearly  and  for  so  long  to  his  brother  and  sisters  as 
is  aforesaid;  and  if  it  fortune  *all  my  sons  depart  this  transitory  world  [  *  171  a.  ] 
without  heirs  male,  or  male  of  his  or  their  body  lawfully  begotten,  then, 
for. lack  of  such  heir  male,  I  will  all  the  aioresaid  lordship,  manor, 
lands,  and  tenements,  with  their  appurtenances,  rents,  reversions, 
services,  and  hereditaments,  in  the  parishes  of  Leneham,  Frinsted^ 
and  Harisham  aforesaid,  shall  be  and  remain  unto  my  daughters  afore- 
said, and  to  their  heirs  for  ever.     And  I  will,  that  all  other  my  lord^- 
ships,  manors,  lands,  and  tenements,  with  their  appurtenances,  rents, 
reversions^  services,  and  other  hereditaments  in  Barham  aforesaid,  for 
lack  of  heirs  male,  or  male  of  the  body  of  any  of  my  sons  lawfully 
begotten,  shall  remain  to  Thomas  Uigges,  one  of  the  sons  of  Leonard 
^igg^  Esq.,  late  of  the  parish  of  Sutton,  in  the  county  of  Kent 
aforesaid,  and  to  the  heirs  male,  or  male  of  his  body  lawfully  begotten, 
for  ever;  and  for  lack  of  such  heir  male,  to  remain  to  James  Digges, 
one  other  of  the  sons  of  the  aforesaid  Leonard,  and  unto  the  heirs 
male,  or  male  of  his  body  lawfully  begotten,  for  ever ;  and  for  lack 
of  such  heir  male,  to  remain  to  the  right  heirs  of  me  the  aforesaid 
Christopher  Digges  for  ever  :*'  as  by  the  testament  and  last  will  afore- 
said (amongst  otfier  things)  more  fully  appeareth.     And  afterwards,  Christopher, 
and  before,  &c.,  that  is  to  say,  on  the  2d  day  of  February,  in  the  19th  Sd  Feb.,  19 
year  of  the  reign  of  the  said  lady  the  now  Queen,  the  aforesaid  Chris-  EUz.,  died 
topher,  the  father,  at  Barham,  in  the  county  aforesaid,  died  so  seised  t^^^^e  Mar? 
•of  the  manors,  tenements,  and  hereditaments  aforesaid,  in  the  mon'  ^^  himtur- 
strans  de  droit  within  written  specified,  with  the  appurtenances,  as  vivhig; 
aforesaid,  as  the  law  requireth.     And  further,  the  jurors  aforesaid 
«aj,  upon  their  oath  aforesaid,  that  Uie  aforesaid  Martha  Digges,  wife 
ef  the  said  Christopher  Digges,  the  father,   survived  him  the  ^d 
Christopher  Dirges,  her  husband ;  and  that  the  aforesaid  Martha  af-  ^^^^  ^|^  ^^ 
terwards,  that  is  to  say,  on  the  ^th  day  of  May,  in  the  19th  year  ^^  4th  May 
aforesaid,  at  Barham  aioresaid,  died.     And  further,  the  jurors  afore-  following. 
aaid  say,  upon  their  oath  aforesaid,  that  the  said  Thomas  Digged,  fa-  T.  D.  father  ot 
ther  of  the  said  Thomas  Posthumus  Digges,  in  the  inquisition  and  T.  P.  p.  in  the 
ntonslrans  de  droit  within  written  named,  and  the  aforesaid  Thomas  '"*j?'**'i??L. 
I>igge8  named  in  the  indenture  aforesaid,  here  first  specified,  were  one  ^,^^  ^^  * 

•lioiD  the  first  indenture  nainedi  was  the  same  person^  and  the  lands  named  therein  were  the  »aa 
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and  the  same  pergon,  and  not  other,  nor  divers ;  and  that  the  manorst 
land,  and  tenements,  in  the  inquisition  aforesaid  specified,  and  the  ma- 
[  *  171  b.  2  Dors,  lands,  and  ^tenements  in  the  indenture  aforesaid  here  first  men- 
tioned comprised,  are  the  self-same  manors,  land,  and  tenements, 
Tbe  lands  in  and  not  others,  nor  divers  ;  and  that  the  aforesaid  land  and  tenements, 
the  de^  of  whereof  the  uses  by  the  aforesaid  indenture,  bearing  date  the  6th  day 
6th  May  It  ^^  May,  in  the  12th  year  aforesaid,  are  revoked,  are  not  the  manors, 
Elic,  were  not  land,  and  tenements  in  the  aforesaid  wionstrans  de  droit  specified,  nor 
the  same  as  in  any  parcel  thereof;  and  that  the  uses  of  the  manors,  land,  and  tene- 
?  rf"*^"*"*  ments  in  the  aforesaid  monstrans  de  droit  specified,  nor  any  part  there- 
andlS^'iises  ®^*  ^^  *^®  aforesaid  second  indenture  here  within  specified,  were 
of  the  lands  in  ^^^  revoked,  annulled,  or  mentioned  to  be  by  the  same  revoked,  or 
the  moiw^'aiis  annulled ;  and  that  the  {^foresaid  manors,  land,  and  tenements,  the 
de  droit  were  uses  whereof  by  the  aforesaid  indenture,  bearing  date  the  20th  day  of 
not  revoked  by  September,  in  the  1  Sth  year  aforesaid,  are  mentioned  to  be  by  the  same 
^denUire  indenture  revoked  and  annulled,  are  the  same  manors,  land,  and  tene- 
The  landsin  ments  in  the  monstrans  dt- droit  above  specified,  and  not  others,  nor  di- 
thedeed  of  re-  vers.  But  whether,  upon  the  whole  matter  aforesaid,  in  form  afore* 
vocation,  20th  ggid  found,  the  said  Christopher  Digges,  the  father,  died  seised  of  the 
Sept.,  iSElix.,  manors,  land,  and  tenements  in  the  monstrans  de  droit  within  written 
iism«ntion^^  specified,  in  his  demesne  as  of  fee,  as  in  the  aforesaid  monstrans  de 
intheiNoiu-  ^<^^  ^^  supposed,  or  not,  the  jurors  aforesaid  are  utterly  ignorant ; 
trans  de  droit,  and  thereof  pray  the  advice  of  the  justices  aforesaid,  and  of  uie  court 
The  jury  pray  here,  &c.  And  if,  upon  the  whole  matter  aforesaid  by  the  jurors 
^^he ^^nrt       l^oresaid  in  form  aforesaid  found,  it  shall  seem  to  the  same  justices 

and  court  here,  &c.  that  the  aforesaid  Christopher  Digges,  the  fiuher, 
died  seised  of  the  manors  and  tenements  in  the  monstrans  de  droit 
within  written  specified,  or  of  any  part  thereof,  with  the  appurtenances, 
in  his  demesne  as  of  fee ;  then  the  jurors  say,  upon  their  oath  afi^re* 
said,  that  the  aforesaid  Christopher  Digges,  Uie  father,  died  iseiaed  of 
the  manors  and  tenements,  witn  the  appurtenances,  in  the  namstrans 
de  droit  within  written  specified,  or  of  so  much  thereof,  as  to  the  same 
justices  it  shall  seem  that  the  same  Christopher  so  died  seised  in  his 
demesne  as  of  fee,  as  the  aforesaid  Christopher  D'lggeSf  the  son,  and 
Edward  Digges,  within  by  pleading  have  alleged.  And  if,  upon  the 
whole  matter  aforesaid  by  the  jurors  aforesaid  in  form  atoresaid 
found,  it  shall  seem  to  the  same  justices  and  court  here,  &c.  that  the 
aforesaid  Christopher  Digges,  the  father,  did  not  die  seised  of  the 
manors  and  tenements,  with  the  appurtenances,  in  the  monstrans  de 
droit  within  written  specified,  or  of  any  parcel  thereof,  in  his  demesne 
as  of  fee ;  then  the  said  jurors  say,  upon  their  oath  aforesaid,  that  the 
aforesaid  Christopher  Digges,  the  father,  did  not  die  seised  of  tbe 
manors  and  tenements,  with  the  appurtenances,  in  the  monstrans  de 
droit  within  written  specified,  or  of  so  much  thereof,  as  to  the  said 
justices  aforesaid  it  shall  seem  that  the  same  Christopher  did  not  die 
r  *  172  a.  1  ^^^^  ^^  *^°  ^^  demesne  as  of  fee,  as  the  said  Thomas  Palmer  and 
Cnria  advisare  Margaret  within  by  pleading  have  alleged.  And  because  the  court 
vnlt.  of  the  lady  the  Queen  here,  of  giving  their  judgment  of  and  upon 

the  premises,  are  not  yet  advised,  d^y  thereof  is  further  given  to  the 

parties  aforesaid  in  state  as  now,  before  the  lady  the  Queen,  until  the 

To  Trin.  morrow  of  the  Holy  Trinity,  wheresoever,  &c.  to  hear  their  jadgment 

of  and  upon  the  premises,  &c. ;  because  the  court  of  the  la<^  the 
Queen  here  thereof  are  not  yet,  &c.  At  which  day,  before  the  lady 
the  Queen  at  Westminster,  come  as  well  the  aforesaid  Christopher 
Digges,  the  son,  and  Edward  Digses,  by  their  attorney  aforesaio,  as 
the  aforesaid  Thomas  Palmer  and  Margaret,  in  their  proper  persons ; 
and  because  the  court  of  the  lady  the  Queen  here,  of  giving  their 
judgment  of  and  upon  the  premises,  are  not  yet  advised,  further  day 
is  given  to  the  parties  afortsaid  in  state  as  noW|  before  the  lady  th^ 
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Queen,  until  in  eight  days  of  St.  Michael "(h  1),  wheresoever,  &c.  to  Mictu 
kcmr  their  judgment  of  and  upon  the  premises ;  because  the  court  of 
the  lady  the  Queen  here  thereof  are  not  yet,  &c  At  which  day,  be- 
fore the  lady  the  Queen  at  Westminster,  come  as  well  the  aforesaid 
Christopher  Digges,  the  son,  and  the  said  Edward  Digges,  by  their 
attorney  aforesaid,  as  the  aforesaid  Thomas  Palmer  and  Margaret,  in 
theic  proper  persons ;  and  because  the  court  of  the  said  lady  the 
Queen  here^  of  giving  their  judgment  of  and  upon  the  premises^  are 
not  yet  advised»  day  thereof  is  given  to  the  parties  aforesaid  before 
the  lady  the  Queen,  until  in  eight  days  of  St.  Hilary*  wheresoever,  Hil.  4^ 
&c.  to  hear  Uieir  judgment  thereof,  &c. ;  because  tne  court  of  the 
lady  the  Queen  here  are  not  yet,  &c.  At  which  day,  before  the  lady 
the  Queen  at  Westminster,  come  as  well  the  aforesaid  Christopher 
Dlgg^y  the  son,  and  Edward  DLgges,  by  their  attorney  aforesaid,  as 
the  said  Thomas  and  Margaret,  m  their  proper  persons;  and  because 
the  court  of  the  lady  the  Queen  here  of  giving  their  judgment  of  and 
upon  die  premises  are  not  vet  adviseid,  further  day  is  given  to  the  par- 
ties aforesaid  before  the  ladfy  the  Queen,  until  from  Easter-day  in  fifteen  Ea^t. 
dayt  wheresoever,  &c.  to  hear  their  judgment  thereof,  &c. ;  because 
the  court  of  the  lady  the  Queen  here  thereof  are  not  yet,  &c.  At 
wbieh  day,  before  the  lady  the  Queen  at  Westminster,  come  as  well 
the  aforesaid  Christopher  Digges,  the  son,  and  Edward  D^ges,  by 
their  attorney  aforesaid,  as  the  aforesaid  Thomas  Palmer  and  Marga- 
ret, in  their  prroper  persons ;  and  because  the  court  of  the  lady  the 
Queen  of  giving  their  judgment  of  and  upon  the  premises,  are  not 

K'  advbed,  further  day  is  given  to  the  parties  aforesaid,  before  the 
y  the  Queen  at  Westminister,  until  the  morrow  of  the  Holy  Tri- 
nity, wheresoever.  Sec  to  heav  their  judgment  thereof;  because  the  Trni. 
court  of  the  lady  the  Queen  here  are  not  yet,  Sec,    At  which  da^, 
befbfff  the  lady  the  Queen  at  Westminster,  come  as  well  the  aforesaid 
Chnst^pher  Digges,  the  son,  and  Edward  Digges,  by  their  attorney 
aforesaid,  as  the  said  Thomas  Palmer  and  *Mar^aret,  in  their  proper  r  «  172  b.  1 
persona:  upon  wbicli,  all  and  singular  the  prenuses  being  seen  by  the  ju^nnent  for 
court  of  the  said  lady  the  Queen  here,  and  fully  understood,  and  ma-  the  defendant 
ture  deliberation  thereof  being  had  $  because  it  seemeth  to  the  court 
of  Ae  lady  the  now  Queen  here,  that  the  aforesaid  Christopher 
D2ggee»  the  father,  did  not  die  seised  of  the  manors  and  tenements, 
wim  the  appurtenances,  in  the  monstrariM  de  dr§it  above  specified,  or  of 
aaj  paroet  thereof,  in  his  demesne  as  of  fee ;  it  is  considered,  that  the 
aferei^id  Christopher  Digees,  the  son,  and  Edward  Digges,  take  no- 
thing by  their  writ  aforesaid,  but  for  their  false  clamour  be  thereof  in 
mercy,  &o.  (<  !)•    And  the  aforesaid  Thomas  Palmer  and  Margaret 
nui^  go  thereof  without  day,  &c. 

fa  1)  Ante  p.  9.  n.  (i).  tent  prosecated  in  the  name  of  the  king ;  it 
1 1)  No  damagea  aic  Vecoverabfe  in  a  «dr«  being  a  general  rnle,  that  no  costs  are  cither 
fmtiu  to  riMpeal  a  patent,  and  consequently  the  paid  or  reeeivVd  where  the  crown  is  the  prose- 
party  obtaming  jadgment  was  not  entitled  to  outor,  miMen  is  somt  partknlar  cases,  such  as 
costs,  QStil  tiie  statate  8  and  9  W.  3.  c.  11.  s.  3^  iafbriiatfoas  in  natare  ofqu$  warrantOf  by  stat. 
by  whieh  il  i*  enacted,  that  **  in  «a  suits  upon  9A|ine,  c  20.  s.  5.  7%e  Kin^  v.  MiUa^  7  T.  R« 
an^  writ  or  writs  of  scire  faeios^  the  plaintiff  ob-  367.  On  the  eonstmction  ot  this  statute,  it  has 
tamfaig  judgment*  or  aqy  award  of  execution  been  held,,  that  no  costs  are  payable  by  the 
after  pwa  pteaded,  er  demurrer  joined  therein,  plaintiff,  on  moving  to  quash  his  own  writ  before 
shaU  recover  his  costs  of  suit;  and  if  the  plains  plea,  Huer  ▼.  WkUlireadf  Cas.  Prac.  C.  P.  74. 
tiff  shall  become  nonsuit,  or  suffer  a  dbconti-  109.  Pr.  Reg.  78.  578.  Pool  v.  BroadfieUL^ 
nuance,  or  a  verdict  sbaU  pass  against  him,  th^  Barnes,  431. ;  or  after  a  plea  in  abatement, 
defendant  shall  recover  his  costs,  and  have  exe«  Parldingtoih  v.  Peck^  1 8tra.^6^*  3  Saund.  72  a. ; 
Ctttion  for  the  same  by  ctaiiu  ad  tatirfadendwrn^  and  an  executor  suing,  or  tued,  4b  teixe  foeioM^ 
JUri  faeuLi^  or  tUgU,  Iwa  statute,  however,  is  exempt  from  costs  by  ike  5th  section  of  the 
does  not  extend  to  %uirefatia»  to  repeal  a  pa*  Act,  Belkw  v.  AyUner,  1  Sira.  198.    (En.) 


DIGGES'S  CASE. 

Trin.  Term,  42  Eliz.,  in  a  monstrans  de  c^oit  (k  1)  between  Chrig* 
topher  Digges  and  Edward  Digges,  plaintiffs,  against  Thomas 
Palmer  and  his  Wife,  defendants,  in  the  King's  Bench. 


1598-1600.  Christopher  Digges,  seised  &o  fee,  coyenanted  to  stand  seised  to  the  use  of  him- 

v,^^^  self  for  life,  remainder  over,  reserving  to  himself  a  power  of  revocation,  hy 

PiGGES  deed  indented  to  be  inroUed ;  Ct^istopber  revoked  the  uses ;  but  before  the 

^    ^-  deed  of  revocation  was  inrolled,  he  levied  a  fine :  held,  1st.  That  the  cove- 

rp^l ^j^^  ^        nantor  might  revoke  part  of  the  nses  at  one  time,  and  part  at  another,  but 

S.  C.Mo.603.         ^"^^  ^"®  P*^  once,  unless  authorised  by  a  Hew  power;  2d.  That  where  a 
S  And.  205.  power  is  required  to  be  executed  by  deed  indented,  to  be  inrolled,  it  is  the 

[8.  C.  cited  same  as  by  deed  indented  and  inroUed,  and  it  is  no  execution,  till  inrofaneat ; 

?«^*i  R^9  ^^'  *^  ^*      ^  particular  court  is  named,  it  moft  be  inrolled  in  that  court,  and 

8aik.  59f  3.  *"^^^  *^^^  inrolment,  there  is  no  perfect  revocation ;  4th.  That  tlie  fine  le- 

1  Barr.  76.  ^i^  before  the  inrolment  extinguished  the  power  of  revocation ;  5th.  That 

9  Barr.  1148.  if  the  fine  had  not  been  levied,  by  the  revocation  the  old  uses  wonld  liave 

iiiQ^kA^tic  ceased  without  entry  or  claim,  the  covenantor  being  tiimself  tenant  of  tlie 

fBara!andA.  fi^hold ;  6th.  That  new  uses  may  be  limited  by  the  same  deed  by  whieh 
753. 1  Atk.475.       the  old  uses  are  revoked. 

%  Ves.  Sen.  Powers  relatUig  to  the  land  may  be  destroyed  by  release  to  any  person  hav* 

^>^^^  !i  rh'  ^^^  '^  estate  of  freehold,  in  possession,  remainder,  or  reversion.  But  collar 
Sdedit.  317.  ^^^  powers  cannot  be  barred  l>y  any  conveyance. 

1  Inst.  ii.  1S5.  (Q  3).  587. 589.  (b).  Shep.  Touch.  71. 333. 525, 6.  2  Wood's  Conv.  777, 8, 9.  n.  Sagd. 
Giib.  Uses,  317,  318.  2  Fonbl.  Tr.  £q.  158, 159. 162, 163.  4  Cm.  Dig.  230^945.  265.  282. 287.  f. 
215.  217.  Watk.  Conv.  ed.  Prest.  149.  1  Sand.  Uses,  163.  ii.  13.  1  Prest.  Abst  291.  ii.  2.^9. 262. 
268.  iii.  97.  Sngd.  Pow.  56. 198.  205.  252.  270. 303.  314.  331.  Yin.  Abr.  Devise,  K.  e.  pi.  7.  Entry, 
O  3.  pi.  5.  Estate,  E.  pi.  7.  Extinguishment,  H.  pi.  10.  Feoffment,  A  2.  pi.  4. 6.  Powers,  A 14.  pL 
8.  B  pi.  2.  C  pi  2.  I  pi.  1.  Com.  Dig.  Condition,  O  5.  Uses,  L 1, 2, 3,  4,  5, 6.  Bac.  Abr.  Fines 
•ad  Recoveries,  F.  iii.  209, 210.    Uses,  O  2.  vii.  115.    See  the  notes  and  refei  ences  infra]. 


In  a  monsirans  de  droit  (l  1)  by  Christopher  Digges  and  Ed- 
ward Di^^es,  against  Palmer  and  his  Wife,  the  grantees  of  the 
ward  of  rosthumus.  Digges,  son  and  heir  of  Thomas  Digges 
now  dead,  in  which  the  issue  was  absque  hoe  quod  Christophorus 
Digges  (father  of  the  said  Thomas)  obiit  seisitus  (of  land  found 
in  d^e  office)  in  dominico  suo  ut  de  feodo^  upon  which  a  special 
verdict  was  found  to  this  effect :  the  said  Christopher  was  IBtiseA, 
of  the  land  in  question  and  of  other  land  in  fee,  and  by  deed 
indented  6th  Maii,  10  Eliz.,  covenanted  (in  consideration  of 
marriage  bettveen  him  and  his  wife,  and  for  advancement  of 
the  said  Thomas,  their  son,  and  for  200/.  paid  him  before  mar- 
riage, and  for  other  considerations),  that  he  and  his  heirs  would 
stand  seised  to  the  use  of  himself  for  life,  tind  after  to  the  use 
of  the  said  Thomas  ift  tail,  and  after  to  the  use  of  die  said 
Christopher  in  tail ;  with  a  proviso,  for  the  considerations  afore* 
said,  &c.  that  it  should  be  lawful  for  the  said  Christopher,  at 
any  time  during  his  life,  with  the  consent  of  certain  persons,  by 
deed  indented,  to  be  inrolled  in  any  of  the  Queen's  courts,  to 


(k  1)  It  appears,  by  the  previous  pleadings,  strwu  de  droit.  See  ante  p.  3S3.  and  n.  (a),  ib* 

that  the  cause  was  tried  on  a  $cire  faciaa  brought  (Hb.) 
by  tiie  plaintiffs  to  repeal  letters  patent  of  the 

Qmmd,  after  havhig  shown  their  title  in  a  moa-  (l  1)  See  the  last  nott. 
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revoke  any  of  the  uses  or  estates,  and  to  limit  new  uses.     And 
aftewards,  6th  Mail,    12  Eliz.,   Christopher,  with  the  consent.  Mo.  604. 
&c.   by  deed  indented  and  inroUed  in  the  Chancery,  revoked 
the  uses  and  estates  in  the  first  indenture  in  part  of  the  land, 
and  limited  the  use  thereof  to  himself  and  his  heirs :  afterwards 
Christopher,  by  deed  indented,  20th  September,  IS  Eliz.,  with 
consent,  &c.  and  inrolled  in  the  Common  Pleas,  M.  13  and  14, 
declared,  that  for  the  payment  of  his  debts,  &c.,  that  irom  the 
time  of  the  inrolment  of  this  deed  in  the  Chancery,  all  the  - 
uses  in  the  first  indenture  should  be  *void,  and  that  the  land  [  *  173  b.  3 
should  be  to  the  use  of  Christopher  in  fee :  afterwards  Christo- 
pher, by  indenture,  26th  October,  14  Eliz.,  covenanted  to  levy 
a  fine  of  all  his  lands,  part  whereof  should  be  to  the  use  of  him 
and  his  wife,  and  his  heirs,  and  the  residue  to  the  use  of  him 
and  his  heirs,  which  fine  in  the  same  term  was  levied  accord- 
ingly; and  afterwards  the  said  indenture,  bearing  date  20th 
September,  IS  Eliz.,  was  inrolled  in  the  Chancery;  and  after- 
wards Christopher  entered  into  the  land,  and  made  his  claim. 
And  whether  Christopher  died  seised  in  fee  of  the  said  lands 
mentioned  in   the  deed  of  revocation  of  20th  September,  IS 
Eliz.,  was  the  question.     And  in  this  case,  after  many  argu- 
rai*nts  at  the  bar,  and  at  the  bench,  six  points  were,  upon  good 
•  advice  and  deliberation,  resolved  and  adjudged.  Jadgmenf. 

1.  That  Christopher  might  revoke  part  {a)  at  one  time,  and  i8t.Th«ttlie 
part  at  another  time,  and  so  of  the  residue,  till  he  had  revoked  JS^*"^!,^ 
all.     But  he  could  revoke  one  part  but  (i)  once,  unless  he  had  partoftlieases 
a  new  power  of  revocation  to  the  uses  newly  limited  (Ml);  for  »tone  time, 
these  words  "  at  any  time"  amount  to  as  much  and  are  equiva-  J^^JJ^  |Jj^ 
lent,  as  if  he  had  said,  from  time  to  time,  as  often  as  he  shall  only  one  part 
think  good.     As  if  a  man  leases  20  acres  of  wood,  and  grants  <»nce,  <^s* 
that  he  may  fell  the  timber-trees  {c)  at  any  time  during  the   *",JJJlr"power. 
term,  he  may  fell  part  at  one  time,  and  part  at  another.     So  if  So  in  ca«e  of  *« 
a  (d)  man  devises  that  his  executors  shall  sell  his  lands,  they  may  **Sf  ^*^^ 
sell  part  at  one  time,  and  part  at  another :  and  the  Chiei  Jus-  ^y  t£Mdml>er 
tice  said,  this  point  had  been  adjudged  before  now,  and  it  was  trees; 

said  it  was  Sir  Richard  Lee's  case  (+)  in  theCommon  Pleas  (n  1 ).  2[  ^  »  ^*^®. 

^''  ^       '    tiiat  execntore 

shaU  seU  land.    Sir  R.  Le^i  can  cited,    (a)  Mo.  605.    10  Co.  86, 87.    Co.  Lit.  f  97  a.    Hob.  315. 

\t  Eden,  37.  1  Mad.  Ch.  2d  edit.  317.    1  Inst.  ii.  589.  (a).    Shep.  Toncli.  71. 5S5;  and  n.  (i),  ib. 

Siigd.OUb.  Uses,  318.   4  Cm.  Dig.  S45.  Saffd.Pow.S70.  Yin.  Abr.  Powers,  A  14.  pi.  8.   E.pL 

S.    Com.  Dig.  Uses,  L  4].  (6)  Lane,  119.    Mo.  604, 605.    2  Ld.  Raym.  908.    [1  Inst  ii.  589.  (b). 

Shep.  Touch.  6th  edit.  5S5,  n.  (s).    Vin.  Abr.  Powers,  B.  pi.  2.    Com.  Dig.  Uses,  L  31.     (c)  4 

Leon.  36.    3  Leon.  54.    1  And.  7.     (d)  Co.  Lit.  113  a.    Mo.  221.    1  And.  GT^  68.    [Yin.  Aor. 

Derise,  K  e.  pL  7].    (t)  [S.  C.  reported  And.  67,  68,  and  see  Vin.  Abr.  Powers,  C.  pi.  2]. 

- *-  ■ —  I  _  -  •  ^^^——^ 

(m  1)  That  where  a  power  of  revocation  is  cable  without  reserving  a  power  of  revocation, 

once  executed,  and  new  uses  limited,  sudi  new  iMorenee  v.  TFittes,  2  Bro.  C.  C.  319.    So  an 

uses  cannot  be  revoked,  unless  an  express  power  appointment  by  will  under  it  power  will  lapse 

of  revocation  is  reserved  in  the  deed  by  which  by  the  death  of  tiie  donee  m  the  testator's 

the  power  is  executed,  HeU  v.  Bond,  Prec.  Ch.  lifetime,  Olu  v.  Heathj  1  Yei.  135.    Vwndtru^ 

474.     Zmuh  v.  WooUtom^  2  Burr.  1136.     1  v.  AccUm^  4  Yes.  177.    Burgt9$  v.  Mawbeiff 

Bl.  Rep.  281.    2  Yet.  211.  Clavering  v.  da-  10  Yes.  319 ;  but  although  the  appointee  snr- 

Dertng',    2  Yem    473.    9VorraU  v.   Jacob f  3  vive  the  testator,  yet  he  will  onlv  take  from  the 

Mer.  271.    Ante  p.  274.  n.  (s).    But  there  time  of  the  testator's  death,  Vtmdenee  v.  Ac- 

is  a  distinction    in  this    respect,   when  the  elomy  sup.  Duke  of  M«Hboratigh  v.  Lord  Godol' 

power  is   executed  by  deea   aim  when  by  p&tii,    2  Yea.  61.    SouMif   ▼.  Sttnehauaey    2 

will ;  for  a  wilUnade  in  execution  of  a  power,  Vex.  616.    As  to  powers  m  general,  see  anto 

partakes  in  most  respects  of  the  qualities  of  a  p.  274.  n.  Ts).    (Ej>.) 

proper  will,  and  therefore  is  ambulatory  till  the  (n  1)  1  And.  €7^  See  also  Buttock  v.Tlkoni#, 

<deatb  of  tht  testator,  and  consequently  revo-  Mo.  615.    Snape  v.  TurUn,  Cro.  Car.  472.    So 
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9d.  Where  a  (^  It  was  resolTody  that  where  the  reroeatkm  it  to  be  ma^ 
P^J!^  to'ba  "^y  ^®®^  indented  to  be  {e)  inroNed,  it  ii  as  mtieh  as  to  say,  by 
executed  by  deed  indented  and  inroUed,  for  no  reTocati<»i  shall  be  in  the 
deed  indented,  same  case  QQtU  the  deed  be  inrolled  (o  1 ) ;  for  if  it  should  be  a  re« 
h  istheMmc '  vocatbn  before  the  inrobnent,  then  peradventure  the  deed  would 

as  by  deed  indented  and  inroHedi  and  h  is  no  execution,  tiB  inrelment.  (e)  Patau.  4dt.  [3  East, 
4f4.  432.  435.  1  Inat.  ii.  587.  (b).  Shep.  Toncli.  5S&.  t  Cm.  Dig.  830.  v.  tUL  1  Prtst. 
Abst.291.    3  Prest.  Abet  97.    Sogd.  Pow.  205. 252.    Com.  Dig.  Usea,  Ii5]. 


-mi^^f 


a  general  power  of  appointment  may  l>e  exe-  596 ;  but  if  the  instrument  is  in  its  tmtiipe  Um» 

euted  at  several  times,  and  tfcte  donee  may  ap-  tomentary,  tlie  mere  circumstance  of  its  lieing 

point  an  estate  for  life  at  one  time,  and  tlie  fee  in  tbe  mm  of  a  deed,  will  not  prerent  it  from 

atanothertime,Bo«vyY.ANi^ft,lVem.84.  So  a  operating  as  a  will,  Anmu  Dyer,  314.  a.  pi. 

power  to  raise  portions.  Ac.  m^  be  executed  97.    Hixcn  v.  IVvthtam^  1  Ch.  Ca.  248.    GrSem 

at  several  times,  provioed  the  first  execution  v.  Prmtdty  1  Mod.  117.    Habergbam  v.  Vm^mtf^ 

be  not  meant  as  a  complete  execution,  and  that  %  Ves.  Jon.  204.    And  in  general,  if  the  strict 

the  party  do  not  in  alt  the  executions  exceed  letter  of  the  power  is  pursued,  it  is  all  thattha 

the  limits  of  the  power,  Dm  ▼.  Miib&me,  2  T.  courts  require :  thus,  if  a  power  is  to  be  exe- 

R.  721.    Hervfff  ▼.  Ber%€§^  1  Atk.  561.    Zmuk  coted  \q  writing  under  hand  and  seal,  it  need 

T.  IFooMoii,  sup.    A  power  also,  though  ex-  no^  be  deltYered  (Carler  v.  Cosier^  Mose.  369). 

hansted  at  law,  may  be  but  partiaDy  executed  or  if  by  deed  duly  attested,  one  witness  ia  saf« 

In  equity ;  as  in  the  instance  of  an  appointment  fident^  Fot^fon  v.  ^eUii^Mi,  2  P.  Wms.  533 ; 

in  fee  1^  way  of  mortgage,  Pm-km$  ▼.  Walker^  and  it  a  deed  is  not  required,  it  may  be  exe^ 

1  Yem.  97.    Tkorne  ▼.  Thame,  1  Vem.  141.  cated  by  a  note  in  writing  unattested,  Smm- 

182.    LtmdU  ▼.  Lord  ComwanUy  Prec.  Ch.  ders  v.  Oweiif  2  Salk.  467.    3  l^t,  440 ;  and 

232;  whether  made  te  a  stranger,  or  to  the  where  a  power  is  given  genendly,itmay  l»e  ex* 

person  seised  of  the  estete,  sal^t  to  the  erciaed  either  by  deed  or  wilt,  Kibbeii  ▼.  Lee^ 

power,  see  Tkome  ▼.  Thmme^  sup.    Peach  ▼.  Hob.  312.    lUnommen  y.  Fewke,  6  Bro.  P.  C. 

PAtttM,  2  Pick.  538.    Baxter  v.  Dver,  5  Yes.  158.  Edwarde  v.  Edwards^  3  M add.  Rq[>.  t97. 

€56  2  Vnt  where  there  is  an  ulterior  disposition  Ese-parte  WUiiams,  1  Jac.  and  W.  89. ;  and  it 

incoaslateat  with  the  former,  even  equity  will  seema  that  a  will  made  ia  execution  of  such 

hold  the  mottgage  a  total  revocation,  unless  a  power,  need  not  be   executed   with  the 

there  be  a  de&ration  that  it  shall  operate  as  a  solemnities  required  by  the  s^uto  of  tends, 

revocation  oidy  pre  laaAo,  Fitz/^&M  v.  JFVnieaii-  29  Cha.  2.  c.  3.    Sugd.  Pow.  201 :  so  it  msy 

5efy«,Fitsg.a07.  6Bro.P.C.290.    See  further  be  executed  by  feoffiaent  {Daiuei  v.   Vpky^ 

aa  to  the  partial  execution  of  powers,  1  Inst.  Latch.  9.  39.  134.    1  Jo.  137)^  caveoant  to 

SI7  a.  ii.  124. 589.  n.  (■).    Sugd.  Pow.  270—  stand   seised  {Stapletom*8  case,  1  Yentr.  228. 

272.    (El>.)  Bame  HaeHttg^  com,  Raym.  239.    S.  C.  2  KeL 

(qI)  See  aec.  Hawkbu  v,  Kemp,  3  East,  410.  511.    Bight  v.  Thoma$y  3  Bunt,  1141.     Wyk- 

Whb  respeet  to  the  execution  of  powers,  it  is  ham  v.  Wykkamy  11  East,  458)2leaae  and  le- 

a  general  role*  that  all  the  circumstances  re-  lease  (Dyer  v.  Awsiter^  1  P.  Wms.  165.    10 

fairied  fay  tiie  need  creating  the  power  must  be  Mod.  104.  nom.  Gier  v.  Osfcier.    Dighim^  v. 

ownplittiwithj  Thr^xiim  v.  AUemeu-General,  Tomlmon,  iP.Wms.  149),  or  lease  and  re- 

1  Yerp.  340,    Hawkine  v.  ifemp,  3  East.  410.  lease,  ana  fine,  Sugd.  Pow.  68.   The  mode  in 

Bath  aad  MmUag¥if9  ease,  3  Ch.  Ca.  55.     2  which  the  instrument  required  l»y  the  power  is 

Freeni.  193.    Kiibet  v,  Lee,  Hob.  312^    H^ord  to  be  executed,  is  usually  expressed ;  as,  that  it 

V.  XmIM,  1 8ld.  143.    Bormer  v.  ThurUmd,  2  shall  be  signed  in  the  presence  of  two  wit- 

jp.  Wmt«506»    Thayer  v.  Thayer,  Pahn.  112.  nesses,  Sie.  or  that  it  shaU  be  duly  execnied 

Wth^  Yi  Wak^dy  17  Yes.  454.    8.  C.  4  and  attested,  &c. ;  hot  where  that  ia  not  the 

TammU  213.    JVorrissn  v.  Tumeur,  18  Yes.  175.  case,  it  b  implied  that  it  shall  be  regnlar^  ex^ 

i>sf  dt  ManffM  v.  Peadk,  2  Maul,  and  S.  576.  ecuted  in  the  manner  prescribed  for  the  exeen. 

iW  V.  FeuTHf  2  Manh,  102.    Wright  v.  Bar^  tion  of  deeds  and  wQls  iw  the  common  and 

|e«r,  3  MauL  and  8. 512.    Afoodse  v.  JRetd,  1  statute  law,  1  P.  Wrnt.  741.    9  Mod.  485. 

Madd.  Bep.  516,     8.  C.  7  Taunt  355.      And  Sugd.  Pow.  224.    But  a  win  made  in  exeea- 

where  a  particular  instrament  is  specified,  it  tion  of  a  power,  may  be  good  aa  to  penonalty, 

mnal  be  adopted ;  therefore  If  a  deed  is  re-  though  void  as  to  real  estate,  Ihfg^w,  BatmH,  i 

aniiad,  the  power  cannot  be  executed  bv  vriU,  Bro.  C.  C.  147.    It  is  not  secesaaiy  tkat  the 

MriUfisn  t.  Piitteney,  Cowp.  260.     Boe  v.  instrument  shouhi  recite  the  power,  Ckre^oaie, 

Mrfp  Capon,  5  T.R.  567.    6Bro.  P.  C.  175.  post  6  Co.  17.    Spr^pe^  osst » 10 Co.  143w  Gm 

aasMlnu  BasfoO^  1  Bep.  temp.  Redesdale,  96.  v.  iVnaer,T.  Raym.  295.    Be^f  ¥.  Beg,  %¥. 

4  Tannt.  297;  or  if  it  is  required  to  be  execnted  Wms.  414;  nor  that  the  estete  sboold  \t&  par^ 

by  will,  or  tiie  donee,  by  tne  words  of  the  gift,  ticukrized,  so  as  it  be  referred  to  in  terns 

hyts  only  a  power  of  disposition  by  will  (see  i>o<  which  include  it  with  tb9  otiier  property  of  the 

«.  TheHey,  10  East,  438.    Graee  v.  WUeon,  cit.  appointor,  Profterl  v.  JHefgam,  1  Atk.  441.  And 

8«gd.  Pow.  210.),  no  act  to  take  effect  in  the  wnere  several  ways  of  exeeurting  a  power  en 

HfetisM  of  the  donee  of  the  power.  vriH  be  ef-  stated,,  the  donee  mas  eloet  whiidi  he  please, 

•feetoai,    Wketn  y.  Bnmmtnid,  Sugd.  Pow.  fforrit  v.  BArie,  1  Keb.  34a.    ftaapowermay 

209.    Reid  v.  SkergM,  10  Yes.  370,    Andereon  be  executed  ky  aavciral  imtwumnli,  provided 

▼.  IkMisfi,  15  Ym.  531.    Beaiky  t,  Thomw,  ib*  ti)^  hi^ve  sodi  «  r«tltt99  to  endi  Mbey,  that 
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nerer  be  inrolled,  which  would  be  agaimt  the  words  and  intent 
of  the  parties  (p  1 ). 

3.  It  was  resolved  (f),  that  it  was  not  a  perfect  and  complete  ABd,Sd.If  • 
revocation  by  the  indenture  20th  September,  anno  13  Eliz.,till  JJ^'iJ^^ncd 
the  indenture  was  inroUed  in  the  Chancery;  for  althoagh  the  it  must  be  in-' 
proviso  of  revocation  in  the  first  indenture  will  be  satisfied  with  rolled  uij^^t 
an  inrolment  in  any  of  the  King's  courts  (as  in  this  case  it  was  ^|^^  inr^* 
in  the  Common  Pleas),  yet  forasmuch  as  the  indenture  of  revocar  ment,  there  U 
tton  itself  limits  the  revocation  to  take  effect  after  the  inrolment  «*•  perfect  re- 
tfaereof  in  the  Chancery;  for  that  reason,  until  it  was  inrolled  ^ 

in  the  Chancery,  there  was  no  perfect  revocation  (f ). 

4.  It  was  resolved  (J),  that  the  fine  levied  before  the  inrolmeiit  f^*'?w"* 
in  the  Chancery  (which  was  before  the  revocation)  had  extin-  t^e  inrolmeiit 
guished  the  power  of  revocation  (q  1) ;  for  it  is  not  to  be  re-  extingaished 
sembled  to  tlie  case  in  (/)  15  Hen.  7.  1 1.  b.  of  executors  or  feof-  JJ^^^'J^n,'^^ 
fees  who  have  }K>wer  by  the  will  of  cestuy  que  use,  to  sdl  the  r   •174^  i 
use;  if  they  make  a  feoniaent  of  the  land  to  the  former  use,  yet  Distinctionhe- 
they  may  sell  the  use;  for  the  same  use  which  was  devised  to  be  tweentfaiacue, 
sold  remains  ^untouched  by  the  feoffinent;  also,  after  the  sale,  ^  f^ffj^^ 
the  vendee  shall  be  in  by  the  devisor,  and  not  by  the  feof-  uses,  or  exe- 
fees  (r  1) ;  but  an  the  case  at  the  bar,  the  feofiment  is  made  of  cutors  haybii 
the  land  itself,  which  is  to  be  revested  to  Christopher  Digges  b^  ^^^^^  ^ 
the  revocation,  or  is  to  be  transferred  to  him  to  whom  he  shau  Under  apower 
limit  it,  and  he  shall  come  in  under  him,  for  in  such  case  he  5L"*[**^*"* 
who  raises  and  limits  the  use  shall  be  simposed  to  be  the  donor  (f ),  ralseft  and  U- 
2  £dw.  6.    Br.  Formedon,  49.     85  Hen.  8.    Dy.  55  a.  ^  1);  mits  the  lues, 
and  so  was  it  adjudged  in  this  court  between  Albany  and  Gren-  !!i?^i*Si"E 
don  for  land  in  Middlesex,  28  Eliz.,  that  by  the  {a)  feofiment  of  ^^ 

the  land  the  power  of  revocation  was  extinguished.    And  there  Mimmi^icme 

(t)  [1  Ins t.  ii.  587.  (b).  2  Cra.  Dig.  930.  y.  S15.  2  Prest.  Abst  268.  iii.  97.  Sasd.  Pow.  S05. 
sis.  Com.  Dig.  Uses,  L  5.  Bac.  Abr.  Fines  and  ReooYeries,  F.  iii.  209].  (t)  [S  East,  494. 43^ 
446, 7.  «  Ves.  Sen.  69.  Siiep.  Tonch.  526.  2  Wood,  777  n.  5  Cru.  Dig.  215.  2  Sand.  Usee, 
IS.  1  Prest.  Abst.  291.  iii.  97.  Vin.  Abr.  Powers,  E.  pi.  5.  Cora.  Dig.  Uses,  I«6.  Bae. 
Fines  and  RecoYeries,  F.  ui.  209.  Uses^  O  2.  Yii.  115].  (/)  Mo.  605.  Hard.  14. 414.  Br. 
Feofinent  Si  Volant  6, 7.  Br.  Feoffinent  al  Use,  12.  Ant.  Ill  a.  112  a.  4  Leon.  1S4, 155. 200. 
221.  Co.  Lit.  265  b.  237  a.  Kelw.  44.  b.  Latch.  10.  Poph.  194.  14  H.  7.  casn  Mmo.  [9 
Vex.  Sen.  70.  2  Prest  Abst  259.  Sugd.  Pow.  50].  (t)  [2  FonbL  Tr.  Eq.  162].  Ye)  Mo.  605. 
Winch.  56.  2  RoU.  Rep.  SS7. 496.  Ant  111.  b.  Co.  lit  237  a.  Hob.337,  aSB.  JDjer,ll.pl« 
46.    [Vin.  Abr.  Feoffinent,  A  2.  pi.  6.    Powers,  E.  pL  3.    See  the  books  cited  ante  p.  408]. 


they  can  be  considered  as  making  together  bnt  and  must  of  necessity  be  made  daring  hit  lift, 

one  assnrance,  Kerring  v.  Brtwn,  2  Show.  185.  as  it  was  one  of  the  cireomstancet  reonircdto 

Hawkim  y.  £e«p,  3  East,  410.    That  at  law  a  the  due  execntion  of  the  power ;  and  ue  court 

different  interest  cannot  be  given  from  that  observed,  that  the  qnestion  was  not  so  proi* 

mentioned  in  the  power ;  as  for  example,  a  perW  a  qnesticm  of  relation,  as  whether  the 

chattel  interest  instead   of  a  fieehola,   see  inrofanent  wonld  have  any  raect  withont  the 

WkUlock^i  coKy  post,  8  Co.  69  b. ;  and  as  to  il-  donee's  authority,  which   necessarily   deter* 

Iniory  appointments,  see  the  note,  ib.    1  Inst  *  mined  with  his  life.    Sapra.  n.  (e  1).    (En.) 
Ii.  589.(11).    Sag.  Pow.  483.    (Ed.) 

(p  1)  In  HimkinM  y.   Kemp,  3  East,  410,  (q  1)  Ante  p.  292.  aad  a.  (»  1)  ib. 


wonld  make  the  deed  good  by  relation,  and  J*******.  ^^    .„    v 

that  there  was  nothing  personal  in  it;  bat  it  «wanst,  234.    (Jtt>.} 

was  h^d»  tfiat  the  ipfolmcait  cnold  not  be  nude  (s  1)  See  aoe.  per  Lord  Ellenbeioarii,  Ch.  J. 

»f«in»t  tteogmeiit  of  the  donee  of  the  power,  la  iiSfwMnt  ▼.  Juaip^  3  Eaaly  447.   (ti>.> 
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Powers  re-  it  was  ako  agreed ^^r  totam  curiam  (J),  that  such  power  of  revoot^ 
laDd  m^  be  ^^^  might  be  released  by  a  release  made  to  any  who  had  an 
destroyed  by  estate  oi  freehold  in  possession,  reversion,  or  remainder.  And 
release  to  any  Popham,  Chief  Justice,  said,  there  was  not  any  question  there^ 
an<MUte  1^^  ^^  •  ^'^^  ^'^  power  is  not  merely  collateral,  but  savours  and  tastes 
freehold,  in  of  the  estate  and  interest  of  the  land,  quodfuit  concess.  per  tof 
V09ftmon,  re-  cur^^  Bu^  ^h^  Chief  Justice  said  (§),  if  a  feoffment  in  fee  be  made 
^vion;'  '  by -/i.  to  divers  uses,  with  proviso  that  if  A  shall  revoke, 
bat  collateral  ^^  ^^^^  shall  cease,  there  {b)  B,  cannot  release  this  power ;  and 
powers  cannot  a  fine  levied,  or  a  feoffment  by  him,  shall  not  extinguish  it,  for 
be  barred  by  ^g  power  of  B.  is  merely  (c)  collateral  (t  1),  and  the  land  doth 
,^,  not  move  from  him,  nor  shall  the  party  be  in  by  him,  nor  under 

Case  of  a  bim;  but  a  fine,  feoffment,  or  release  by  A.^  if  the  power  had  been 
feoffment  to      reserved  to  him,  would  extinguish  it,  causa  qua  supra  (u  1). 

df*?."!^--...  5.  It  was  agreed,  that  if  the  fine  had  not  been  levied,  then,  by 
witn  a  power      .  ,  ^    n  A^    •         *  *  •  i  •      » 

to  B. to  revoke  the  revocation  ot  Christopher,  the  ancient  uses  were  determined 

Mune.  without  {d)  entry  or  claim  (w  1 ) ;  because  he  himself  was  tenant 

5th.  That  if  for  life  of  the  land,  so  that  he  could  not  enter  upon  himself,  and 

notheen^e-  cl^ini  he  need  not,  when  he  himself  is  seised  of  the  land,  and 

vied,  by  the  makes  an  express  act  of  revocation,  which  is  as  strong  as  any 

revocation  the  claim  can  be.     And  therefore  it  is  agreed  in  20  Edw.  4.  18  and 

haveoeased  ^^  ^*>  ^^^^  (^)  ^^  ^  feoffment  be  made  upon  collateral  condition, 

virithont  entry  and  before  the  condition  performed  the  feoffee  leases  it  to  the 

or  claim,  the  feoffor,  if  afterwards  the  feoffee  doth  not  perform  the  condition, 

being  Mmself  ^®  ^^^^  ^^^  ^  ^^  ^^  feoffor  immediately  without  entry  or 
tenant  of  the  claim,  because  he  himself  is  in  possession  of  the  land.  So  if  a 
freehold.  villein  purchases  rent  which  is  issuing  out  of  the  lord's  land,  it 

Caseof  feo£^  shall  be  in  the  lord  without  entry  or  claim  of  the  lord ;  for  if  he 
recondition,'  should  make  an  entry  or  claim,  it  ought  to  be  upon  the  land, 
re-demisiM  and  that  is  not  necessary  when  he  himself  is  seised  thereof.  And 
^f^  '  this  very  point  was  agreed  M.  40  and  41  Eliz.  in  the  (/)  Earl  of 
condition  af-  Shrewsbury's  case,  tnat  the  uses  in  the  like  case  should  cease 
terwards  per- 
formed. Earl  of  Skrewt^mry*$  ewte  cited,  (t)  [3  Roll/  Rep.  537.  3  East,  447.  1  Atk.  474. 
9bep.  Touch.  333.  526.  2  Wood's  Conv.  777  n.  778.  9  n.  9  Fonbl.  Tr.  £q.  162  n.  2  Cm.  Dig. 
282.  V.  215.  Watk.  Conv.  ed.  Prest  149.  1  Prest.  Abst.  291.  ii.  262.  iii.  97.  Vin.  Abr.  Powers, 
£.  pi.  3.  Com.  Dig.  Uses,  L  6.  Bac.  Abr.  Fines  and  Recoveries,  F.  iii.  209.  Uses,  O  2. 
vii.  115.1  (4)  [3  East,  434.  2  Vez.  Sen.  69.  Com.  Dig.  Uses,  L  6,  and  see  the  books  cited  in  n. 
(e)infraj.  (6)  Mo.  605.  Winch.  56.  Co.  Lit.  237  a.  265  b.  [Skin.  181.  1  Atk.  474.  iP.Wras. 
170.  Shep.  Tondi.  333.  526.  2  Fonbl.  Tr.  Eq.  162  n.  2  Cni.  Dig.  287.  v.  217.  1  Sand. 
Uses,  163.  Sagd.  Pow.  50.  Vin.  Abr.  Powers,  £.  pi.  3, 4.  Com.  Dig.  Uses,  L  6.  Bac  Abr. 
Fines  and  Recoveries,  F.  iii.  210.  Uses,  G  2.  vii.  115].  (e)  Hard.  414, 415.  [2  Cm.  Dig.  287. 
v.  217.  1  Sand.  Uses,  163.  Sugd.  Pow.  50.  Bac.  Abr.  Fines  and  Recoveries,  F.  iii.  210]. 
(d)  Mo.  605.  Co.  Lit  237  a.  265  b.  Ante  112.  Co.  Lit.  218  a.  b.  [2  Bam.  and  A.  733.  Shep. 
Tonch.  525, 6.  Sagd.  Gilb.  Uses,  317.  2  Fonbl.  Tr.  Eq.  158.  2  Cm.  Dig.  265.  Sngd.  Pow. 
198.  331.  Vin.  Abr.  Entry,  G  3<  pi.  5.  Estate,  E.  pi.  7.  Com.  Dig.  Condition,  O  5.  Uses, 
L4.  Bac.  Abr.  Uses,  G  2.  vii.  115J.  («)  »  Keb.  505.  Owen,  41.  Co.  Lit.  280  a.  b.  Br.  Con- 
dition, 167.  8  H.  7.  8  a.  4^Ca.  53  a.  1  Roll.  929.  11  H.  7.  21.  b.  Ante  97  a.  6  Co.  33, 34. 
[Vin.  Abr.  Extingoishment,  H.  pi.  10].    (/)  Co.  Lit  215  a.    [Sagd.  Gilb.  Uses,  317]. 


(t  1)  That  a  power  simply  collateral  cannot  523.  Ante  p.  283.  n.  (f2).  Where  the  leoffinent 

be  destroyed  by  the  donee,    1  Inst  237  a.  265  or  fine  only  relates  to  part  of  the  land,  the 

b.  ii.  124. 458.  and  n.  (l)  ib. ;  nor  by  a  stranger,  power,  we  have  seen,  remains  for  the  residue  ; 

WiUU  V.  Shorralf  1  Atk.  474.    Sagd.  Pow.  50.  bot  in  the  case  of  a  common  law  condition,  the 

Ante  p.  275.  n.  (9\    (Ed.)  entire  condition  would  be  extinct,  1  Inst  257 

(u  1)  Bat  in  Moore's  report  of  this  case,  it  a.  ii.  124.    (Eo.) 
seems  to  have  been  doubted,  whether  a  power 

ceold  bcTeleased  in  part,  Mo.  605.    But  see       (w  1)  And  that,  whether  the  nsea  were  limit- 

C«iM#siM  ^  Rftcommn  v.  Fowkty  4  Bro.  P.  C.  de  to  a  subject  or  to  the  Kingi  1  Jo.  199.  (Ed.) 
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without  entry  or  claim,  he  who  made  the  revocation  being  te- 
nant for  life  (X  1),  as  in  the  case  at  the  bar  (y  1). 

6.  It  was  agreed,  that  (g)  other  uses  might  be  limited  or  raised  ^^-  New  am 
by  the  same  conveyance  which  revoked  the  ancient  uses  (z  1) ;  for  ^l^^^^ 
inasmuch  as  the  ancient  uses  cease  ipso  facto  by  the  revoqa-  deed  by  whidi 
tion,  without  claim,  or  other  act,  *the  law  will  adjudge  priority  of  the  oW  uses 
the  operation  of  one  and  the  same  deed  (J),  although  it  be  sealed  ?^774^h 'l 
and  delivered  at  one  and  the  same  instant;  and,  therefore,  it  ^     *'*  »•  j 
shall  be  first  in  c(mstruction  of  law  a  revocation  and  a  cesser  of 
the  ancient  uses,  and  then  a  limitation  or  raising  of  the  new.  As 
if  tenant  in  'tail  and  a  stranger  levy  a  fine  to  A^  who  grants  and 
renders  to  the  stranger  for  years,  rendering  rent,  and  by  the 
same  fine  grants  the  reversion  and  rent  to  the  tenant  in  tail 
(which  manner  of  (ine  is  commonly  admitted  at  this  day,  (a2)  ) ; 
in  that  case,  although  the  render  of  the  lease,  and  the  grant 
of  the  reversion,  be  by  one  and  the  same  fine,  and  at  one  and 
the  same  instant,  yet  in  law  the  lease  precedes,  and  the  grant 
of  the  reversion  is  subsequent     Vide  (a)  S6  Hen,  8.  Br.  Fines, 
118.  and  vide  M.  41  and  42  Eliz.  Rot.  366.  adjudged  upon 
a  demurrer  in  law  in  Communi  Banco  between  (A)  White  and  wmty.WlMe 
White  in   a  replevin  accordingly  (b  2).      And  here^   in  tbb  ^^*'     ^ 

(f)  3  Keb.  510.  Co.  Lit  237  a.  1  Sid.  343.  6  Co.  3«  b.  33  b.  Mo.  609.  681,  68«.  10  Co.  144 
a.  Winch.  83.  1  Jones,  393.  [1  Inat  U.  U5.  (q  3).  Shep.  Touch.  5S5.  Sugd.  Oilb.  Uses,  317. 
S  Fonbl.  Tr.  Eq.  158.  f  Crn.  Dig.  f  65.  Sogd.  Pow.  198. 314.  Vin.  Abr.  Powers,  I.  pL  1.  Com. 
Dig.  Uses,  L  4.  Bac.  Abr.  Uses,  G  2.  vii.  1151.  (t)  Ante  76  b.  6  Co.  33  a.  fSngd.  Pow.  198. 
Ante  p.  410.  (ol)].  (a)Raym.  14t.  Ante  76  b.  [lBaiT.76].  (6)  Owen,  1«6.  Cr.Elii.7«r. 
792.    2  And.  131.    Ante  76  b.    3  Keb.  321.    Mo.  575.   [1  Burr.  76]. 

(z  1)  Bat  it  is  said  in  Mo.  605.  that  it  was  the  power,  see  Cmt  ▼.  Holfordy  3  Ves.  657. 

donbted,  whether  a  clain  was  not  necessary  MtnmdreU  ▼.  MaundreUf  10  Ves.  246.    Sngd. 

where  the  party  having  the  power,  had  no  in-  Pow.  332,  3 ;  but  to  prevent  this  qnest&n 

terest  in  the  land  ;  because  in  this  case  it  is  in  from  arising,  it  is  usual  in  limitations  to  bar 

the  nature  of  a  condition,  in  the  other  of  a  11-  dower,  to  ^ve  an  interposed  estate  in  default 

mitation.    (Ed.)  of  appointment  to  a  trustee.    With  regard  to 

(y  1)  With  respect  to  powers  of  appoint-  powers  of  leasing,  jointuring,  char|ing,  with 
ment,  with  limitations  over  in  default  or  their  portions  for  younger  children,  selling,  and  ex- 
being  exercised,  immediately  upon  the  execu-  changing.  Sic.  it  is  clear,  that  any  of  these 
tion  of  such  a  power,  the  estates  limited  in  de-  powers^  when  once  executed,  will  overreadi 
fault  of  appointment  cease,  and  are  defeated ;  and  drive  out  all  the  intermediate  estates, 
and  the  estates  limited  under  the  power  take  Botworthf.  Farrttnd^  Cart.  111.  TaUkvt  v.  Tip^ 
«flfect  from  the  time  of  the  execution  of  the  pety  Skin.  427.  BeaUv,  BeaUy  1  P.  Wms.244. 
power  {Duke  vf  Mwrlharougk  v.  Lord  Godolpkin^  MotUy  v.  Bfoitleiff  5  Ves.  248.  Siaekkouie  v. 
2  V^s.  61),  in  the  same  manner  as  if  they  had  BanuioMj  10  Ves.  453.  But  the  execution  of  a 
been  created  by  the  original  deed,  MiddUton  v.  power  will  not  defeat  an  estate  previously 
CrqfUy  2  Atk.  661.  But  until  execution,  the  created  by  the  person  who  executes  it,  Gooa- 
estates  limited  in  default  of  appointment  are  rigkt  v.  C^or,  Dougl.  477.  It  is  usual  to  pro* 
vested  estates,  Cwmingkam  v.  Moodg,  1  Ves.  vide  by  the  settlement  for  the  priority  of  the 
174.  Dae  v.  Marivtj  4  T.  R.  39.  Doe  v.  Wei-  several  powers  contained  in  it;  but  where  that 
ler,  7  T.  R.  478.  Reade  v.  Reade,  5  Ves.  748.  is  not  done,  the  priority  of  the  estates  created 
MamndteU  v.  MaundreUy  10  Ves.  255.  Fearh.  under  them  must  be  construed  iMSCording[  to 
Cont.  Rem.  4th  edit.  290 — 299 ;  and,  therefore,  the  intention  of  the  settlement,  and  the  olyect 
if  in  the  case  of  a  conveyance  to  such  uses  as  of  the  powers,  YeUand  and  FrieUe^  Mo.  788. 
a  man  shall  appoint,  and  for  default  of  ap-  (Ed.) 

pointment  to  him  in  fee,  as  he  is  seised  in  foe  /z  1)  That  a  power  of  revocation  and  new  ap- 

untM  appointment  {Leonard  Covu^i  ease,  post,  pointment  may  be  executed  by  the  same  in- 

10  Co.  78.    SmUk  v.  Lord  CameUordy  2  Ves.  strument,  unless  the  deed  creating  the  power 

Jun.  698.    3  Ves.  661.    5  Ves.  748.    10  Ves.  expressW  require  distinct  deeds,  Sugd.  Pow^ 

266,)  his  wife  becomes  dowable ;  and  it  has  198.    (Ed.) 

been  doubted  whether  the  execution  of  the  (a  2l  See  ante  p.  193.  n.  (b  1). 

Sower  will  defeat  the  wife's  right  to  dower.  (B  2)  So  a|ease  and  release  in  the  same  deed 

e^Coxy,  Ckambeilain^  4  Ves.  631.    Cited  10  has  been  held  good,  the  law  presuming  the 

Ves.  253.  266 ;  though  the  prevailing  opinion  b.  priority  in  the  execution  of  the  lease,  as  the 

that  the  dowress  cannot  maintain  her  claim  of  means  of  giving  efiect  to  the  /eletse,  1  Burr, 

dower  upon  the  new  estate  in  the  H^poiateie  of  106.    Sogd.  Pow.  198.    (Eo.) 
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Parti. 


A.  eoTenaiits  om%  ft  judgment  was  cited  ($),  that  where  A.  covenants  with  B. 
to  tSwrof     ^^  *^  consideration  that  he  would  marry  his  daughter,  that  A. 

B.  In  consider-  and  his  heirs  would  stand  seised  to  the  use  o(B.  and  his  heirs ; 
2***t^iSjii«  "^  entereth,  and  disseiseth  jL,  and  made  a  feoffment  in  fee;  A. 
ibnSitBr,  and  x^^ntered;  and  afterwards  B.  married  his  daughter  (c  £),  yet 
belbretlieinaf-  the  Use  shall  not  vest  in  him,  for  he  hath  extinguished  it  by  his 
Ti^B.d^   feoffinent(l). 

Venantor,  and  makm  a  feoflhient ;  the  corenantor  re-enters,  and  the  marriage  takes  effect,  yet 
the  uses  were  dealn^ed  by  tbe  fcofinient.    (§)  [Com.  Dig.  Uses,  L 1]. 

(1)  See  this  case  cHed  in  Skin.  53.  7S.  and  186.  And  see  S  Stra.  584.  re- 
solved  that  where  a  man  hath  power  only  to  » evoke  uses,  be  cannot  kmit  or  do- 
elare  new  nses,  for  his  power  was  only  to  revoke.  2  Bl.  Com.  335.  339.  Co- 
aqms,  119.  2  Ld.  Rayni.  778.  Note  #o  the  former  editions,  [As  to  this  po- 
M&on,  see  ante  p.  S74.  n.  (s).    (E^). 

(c  2)  That  a  feoffinent  destroys  cootiageol  nses  in  the  feofibr,  Sfaep.  Tooch.  204.    1  Inst, 
ii.  354.  n.  (B  1).    £d.} 


MILDMAY^S  CASE. 

Hil.  Term.   24  and  26  Eliz. 


lSQ9rV594i.  Bit  Henry  Sharington,  seised  in  fee,  having  issne  three  daughters^  B.  C.  and 

D,  covenanted,  in  consideration  of  a  jointure,  and  for  the  advancement  of  his 
said  daughters,  to  stand  seised  to  the  use  of  himself  for  life,  the  remainder, 
as  to  part  of  the  land,  to  his  wife  for  life,  by  way  of  jolntnre ;  and  as  to  the 
residue,  ao  well  as  of  the  lands  limited  in  jointnre,  after  the  death  of  his  wife 
(on  defanll  of  issue  male),  to  his  three  daughters,  severally  in  tail ;  the  re- 
version to  his  own  right  heirs  in  fee ;  and  if  any  of  his  said  three  daughters 
die  without  issne,  their  part  to  go  to  the  survivors,  and  the  heirs  of  their  bo- 
dies ;  provided  that  it  shall  be  lawful  for  the  said  Sir  Henry  to  limit  any  part 
of  the  said  lands  by  bis  vrill  fi»r  the  advancement  of  any  person  for  Ufe, 
lives,  or  years,  fbr  payment  of  his  debts  or  legacies,  preferment  of  his  servants, 
or  other  reasonable  consideration ;  B.  died  without  issue,  then  A,  assigned 
a  great  part  of  the  land  limited  before  to  £.,  to  D.,  for  the  advancement  of 
A.  and  the  heirs  of  her  body,  fSsr  1000  yean ;  hekl,  1st.  That  in  a  covenant  to 
stnnd  seised,  no  use  can  arise  npon  a  general  consideration ;  bat  a  sufiident 
consideration  may  be  aveired ;  2d.  That  In  a  covenant  to  stand  seised,  a 
power  to  lease  will  not  authorise  a  lease  to  one  of  the  blood ;  for  the  power, 
by  reason  of  its  genermlity,  was  voki  at  the  time  the  deed  was  execnted,  and 
no  avennent  wW  help  In  such  ease  >--M(m9  if  tbe  uses  had  been  limited  npon  a 
recovery,  fine,  or  feoiRnent,  whm  there  needs  no  consideration  to  raise  the 
uses ;  3d»  That  tlie  words  ^'  other  considerations"  could  not  comprise  any 
connderalion  pMviously  mentioned ;  4th.  That  the  limitation  fin*  1000  yeais 
was  wnd,  and  net  wanranted  by  the  said  proviso. 

In  slander  of  titie  for  alleging  that  another  had  a  lease'  for  1000  years  of  the 
^^  plaintiff's  land,  it  is  no  de&nce  that  such  a  lease  was  actually  made,  because 

^l^;^^!^  the  defendant  took  upon  himself  the  knowledge  of  the  law. 

When  in  a  covenant  to  stand  s^sed  or  bargain  and  sale,  the  consideration  is 
good,  and  the  person  certain,  an  averment  may  be  taken  according  to  the 
truth ;  but  where  the  consideration  is  general,  and  the  person  «Boorlai%  na 
axrennent  can  help  it. 

Aa  averment  may  be  made  of  another  eonsideration  in  addition  to  that  er- 
pressed  in  the  deed,  if  consistent  with  the  instrument. 
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f  Fonbl.1V.  Bq^25. 27,28.  4Cni.  Dig.  127.  228;  305.  1  Sand.  Uses,  56.  ii.  45,6,7.  2  Prest 
Gonv.  3r3.  8«igd.  Vend.  5th  edit.  115.  Id.  Pow.  2d  edit.  119.  ▼fai.  Abr.  Actions,  IL 
b.  6.  pi.  4'.  Consideration,  B.  {A.  4.  Powen,  A.  nl.  1.  2.  A.  12.  pi.  1.  Uses,  N.  pt.  1*  3. 4, 
5i«,f.06.plil4.  Ea.ti.2.  Na.pl.  5.  COnu  lAg.  Action  on  1ft»  Case  ibr  BhOiidCtioB,  C 1. 
Bargmn  and  Sale,  B^  11.  Covenant,  04;  F9HHr,Al.  Bate.  Abr.Bnrgtdfr  and  0ate|B;  te»ei| 
J  lu  hr,  t49.    V»t9  Mid  Tnuts,  £•  vii,  187.    See  the  notes  tad  relerences  infra]. 


174  b.— 175  a.  b<  HilDitAY*t  ca«£.  415 

The  case  in  an'  infonnatlan  esdiibitad  in  the  court  of  wards  (a) 
by  Richard  Kingsmill,  Esq.  Attorney  of  the  said  courts  against 
.the  lady  Anne  Siarington,  late  wife  of  Sir  Henry  Sharingtony 
Knt  and  John  Talbot,  Esq.  and  Oliff,  bis  wire,  one  of  the 
daughters  and  heirs  of  the  said  Sir  Henry  Sbaringtcxi,  which 
was  resolved  Hil.  2A  Eliz^  and  afterwards  Hil.  186  Eliz.  ad- 
judged in  die  Coart  of  Common  Pleas,  Rot.  745.  between  An* 
thony  Mildmay,  Esq.  plaintiff,  and  Roger  Standisb,  Gent,  de* 
fendant,  in  an  action  upon  the  case  for  slandering  his  dde^  tec 
which  judgment  was  M.  26  and  27  Eliz.  Rot.  95.  affirmed  in  the 
King's  Bench,  in  a  writ  of  error,  and  was  in  eflect  thus:  The 
said  Sir  Henry  Sharington  haTing  a  wife,  the  said  Dame  Anne^ 
and  three  daughters,  Grace  married  to  the  said  Anthony  Mild*' 
may^  Ursula  married  to  Thomas  Sadler,  Esq.  and  Oliff  married 
to  the  sdd  John  Talbot,  by  indenture,  bearing  date  20  Augusti^ 
15  l^iz.,  made  between  the  said  Sir  Heniy  Siarington,  m  the 
one  part,  and  Edmund  Pirton  and  James  Paget,  ^qrs.,  of  the 
other  part,  in  consideration  of  a  (a)  jointure  for  his  wife,  for  the  ^  ^^v^* 
adTanoemctit  of  his  issue  male  of  his  body,  if  he  should  have  U8^4i3.  ' 
•any,  and  fixr  the  advancement  of  his  said  three  daughters  and  Vin.  Abr. 
the  heirs  of  their  bodies,  if  he  should  have  no  hrir  male  of  his  ^-i^^  K  «•  pL 
body,  and  for  the  continuance  of  his  land  in  bis  blood,  and  for 
other  good  JEind  just  considerations,  did  covenant  to  stand  seised 
of  600  acres  of  land  (exempli  gratia)  to  the  uses,  intents^  and 
purposes,  and  under  the  ^proviso  following:  scil.  of  all,  to  the  [  *  17&  b»  3 
use  of  himself  for  his  life ;  and  after,  for  SCO  acres  o(  hmd,  in 
certain,  to  the  use  of  his  wife  for  her  life  for  her  jointure :  and 
of  the  other  SOO  acres  after  his  death,  and  of  the  said  500  acres 
limited  for  the  jointure  of  the  wife  after  their  deaths,  to  the  use 
of  the  heirs  male  of  his  body  begotten;  and  for  de&ult  of  such 
issue,  then  for  the  300  acres,  not  being  limited  for  jointure  &c 
to  the  use  of  his  three  daughters  severally  by  themselves,  and  to 
the  heirs  of  their  bodies ;  and  for  defeult  of  sudi  issue^  to  the 
use  of  the  right  heirs  of  the  said  Sir  Henry ;  widi  13ce  limita- 
tion of  the  oUier  300  acres  to  them  of  the  Uke  estate,  with  da^e 
reversion  to  his  right  heirs ;  amd  if  any  of  his  said  three  dauffh- 
ters  should  die  without  issue,  then  her  portion  should  be  oy 
flsotties  to  the  survivors  of  the  like  estate^  ut  supra^  with  re- 
iQaiiider  ut  supra  ;  with  proviso  for  the  three  several  husbands 
of  the  said  three  daughters,  to  have  several  portions  for  their 
lives,  if  they  should  survive  their  wives,  and  should  not  be  en-* 
titled  to  be  tenants  by  the  curtesy;  with  this  provno  in  these 
woKds  following:  sciL  (a)  Provide  always,  and  it  is  covenanted  MBiid^55» 
«nd  agreed  between  all  the  sadd  parties,  that  it  shall  be  kwfiil  ^^4^* 
for  the  said  Sir  Henry,  by  his  wul  in  writings  to  limit  any  part  via.  Xbr/ 
cf  the  said  lands  to  any  person  or  persons  for  any  iife^  lives,  or  ^^ms,  K  «•  pL 
years,  for  the  nayment  c^  his  debts,  performing  of  his  legacies^  *^ 
preferment  of  nls  servants,  or  any  other  reasonable  considera- 
~%ions,  as  to  him  shall  be  thou^t  good;  and  all  persons  thereof 

*■"  I      ■  I.I  III.  ■  I  ■       I         .      ^     I    mmwmmtmmmmimmmmmmmmm 

(A)Thec9OTtof  wvdi  wacomtofreeovd   ^WardBaiHiLivtrles;itcmrttaMcdllI11lMale- 
vectod  hf  Stat.  SS  H^n.  S.  c.  4d.y  littnranls    lltioB«£iiiUituy  t«nii>e»  li9rftat.ieCkA.S.  e. 
lABlMlliy  fltet.  S3  Han.  S.  «.  eSy  with  tbe    f4w  As  to  its JoriidlelitB,  mo  1  Int  9T a. b.  1 
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seised,  to  stand  seised  thereof  to  the  iise  of  such  persons  and 
for  such  interests  as  shall  be  so  limited  by  his  will.  After  which, 
the  said  Ursula  died  without  issue,  Grace  and  Oliff  surviving, 
whereby  her  portion  by  moieties  came  to  them :  and  afterwards 
the  said  Sir  Henry  by  his  will  in  writing,  for  the  (A)  advance- 
ment of  his  daughter  Oliif,  and  of  her  husband,  and  of  the 
heirs  of  the  body  of  the  said  Oliif,  limited  a  great  part,  limited 
by  the  indenture  for  the  portion  of  Grace,  after  the  death  of  his 
wife,  and  another  great  part  of  land  which  remained  to  her  by 
the  death  of  the  said  Ursula,  to  the  said  Oliff  and  her  husband, 
and  to  the  heirs  of  the  body  of  Oliff,  for  (c)  1000  years,  with- 
out reservation  of  any  rent ;  and  afterwards  the  said  Sir  Henry 
died  without  issue  male:  and  whether  this  limitation  for  1000 
yea.rs,  being  made  for  the  advancement  of  his  daughter  Oliff  and 
her  husband,  and  the  heirs  of  the  body  of  the  said  01i£^  be  good 
in  law  by  force  of  the  said  proviso,  was  the  question.  And  it 
was  resolved  and  adjudged  by  Sir  Christopher  Wray,  Ch.  J,  of 
England,  Sir  Edmund  Anderson,  Ch.  J.  of  the  Court  of  Com- 
mon Pleas,  and  all  the  Judges  of  England,  that  tiie  limitation 
for  1000  years  was  void,  and  not  warranted  by  the  said  .pro- 

r  *  1*76      1  ^'^^}  ^^^  '^^  ^^^^  ^^^^  ^^^  points  were  resolved : 
Jadcment  First,  That  an  use  cannot  be  raised  by  any  covenant  or  •pro- 

lit.  That  in  a  viso,  or  by  bargain  and  sale,  upon  a  (a)  general  considera- 
coyenantto  tion  (b)  ;  and  therefore,  if  a  man  by  deed  indented,  and  inroiled 
o^argaiiTaDd  according  to  the  statute,  for  divers  good  considerations,  bar- 
sale,  no  jue  can  ari^e  apon  a  general  consideration.  (b)  Bridg.  55.  [Sagd.  Oilb.  Uies,  415. 
Vin.  Abr.  Uses,  K  a.  pL  S].  {e)  Mo.  773..  [Sagd.  Glib.  Uses,  413.  Yin.  Abr.  Uses,  K  a.  pi. 
S].  (a)  Hob.  151.  2  Roll.  783. 786.  Cro.EUz.  394.  3  Co.  15  a.  Mo.  195.  Cro.  Jac  168. 175. 
1  Anders^  141.  Cart  138.  140.  [1  Burr.  551.  2  Bl.  Rep.  S61.  1  Inst  ii.  579.  (b).  Shep. 
Toacfa.  510.  517.  2  Wood,  14.  Sugd.  Oilb.  Uses,  96. 415.  4  Cm.  Dig.  127.  2  Sand.  Uses, 
45.  2  Prest  Conv.  373.  Sugd.  Vend.  5th  edit  115.  Vin.  Abr.  Uses,  N.  pi.  1.  3.  Com.  IMg. 
Bargain  and  Sale,  B  11.  Covenant,  6  4.    Bac.  Abr.  Bargain  and  Sale,  D.    Uses,  £  1]. 

(b)  A  bargaiB  and  sale,  as  before  observed,  transfer  lands  by  thia  conveyaDce,  see  Crilb. 

b  m  species  of  contract  operating  under  the  Uses,  6,16.  Cro.Jac.50.Antep.300,l.;lNitall 

atalute  of  uses,  without  transmutation  of  pos-  corporeal  hereditaments,  of  which  the  b^gidBor 

seiaioB,  to  widch  some  valuable  consideration  has  a  seisin,  and  ail  tscorporeal  bereditamsMs 

(though  nominal  in  amount)  is  essential,  as  in  actual  existence,  includiiu^  eqaltiea  of  r»- 

money,  rent,  or  services  incident  to  tenure,  ante  demption,  and  trusts  declaredon  legal  estates, 

p..  13.  (u).  298.  (f).    1  Freem.  249.    22  Vin.  Oldiny. Sumhcm, 9 A^,  15,  ^apnetiw.Vermw, 

205.  2  RoU.  Abr.  787, 8.  Post  10  Co.  34.  a ;  but  2  Bro.  C.  C.  268.  272),  may  be  conv^ed  by 

it  b  not  necessary  that  the  actual  sum  paid  by  bargain  and  sale,  Tm/lnry^  Vmle^  Cro.  EUb.  166. 

thelMrgainee  should  be  stated,  if  the  convey-  Beaudeky  v.  Crookf  Cro.  Jac.  189.  Ante  p.  Sit. 

aace  be  expressed  to  be  made  in  consideration  n.  (wl).  So  a  man  seised  in  fee  may  conrey  by 

of  a  certain,  or  competent  sum,  2  Roll.  Abr.  bargain  and  sale  for  a  term  of  years;  but  no 

786,  FUher  v.  iSM/A,  Mo.  570;  nor  that  the  chattel  interest  already  created  can  betraaa- 

money  should  be  paid  upon  the  execution  of  ferred  by  this  assurance,  a  termor  having  bo 

the  Jbargain  and  sale,  see  1  Leon,  6.  Dyer,  337.  seisin  out  of  which  a  use  can  arise,  Oi\b,  Uses, 

a.  pL  34. ;  neither  is  it  absolutely  required  that  286.    Poph.  76.    Ante  p.  312.  n.  (w  1).  337* 

the  consideration  should  be  mentioned  in  the  n.  (g  4).     The  proper  and  technical  words  of 

deed,  as  an  averment  of  a  consideration,  which  this  conveyance  are  bargain  and  sale;  but 

is  consistent  with  the  deed,  is  admissible  in  any  words  of  alienation  will  have  the  like 

evidence,    infra,  Wilies,  677.    ChmrekwardemB  effect,  if  the  deed  be  inroUed.  -See  post  7 

^  St.  Smour'tif  Sic^    Post  10  Co.  67.  b.    But  Co.  40.    8  Co.  94  a.    1  Vent  138.    3LeoB.l6. 

if  the  consideration  of  money  be  expressed  in  TtnfUtr  v.  Fa/e,  sup.  Barker  v.  ATMf ,  2  Mod. 

the  deed,  no  averment  will  lie  that  it  was  not  250.    A  bargain  and  sale  must  be  Buuie  by  in- 

actually  paid,  for  there  cannot  be  any  averment  denture,  and  inroiled  (in  order  to  pass  a  free* 

between  the  parties    contrary  to  the  deed,  hold  interest)  within  six  hmar  months,  see  aate 

Chfkatfi  V.  Uamo^y  2  P.Wms.204.    In  a  bar-  p.  13.  n  (u)  .     Post  Hfn^s  out,  4  Co.  71  a. 

gaiB  and  sale  there  most  be  a  uae,  and  a  seisin  and  the  notes  ib.    A  bargain  and  sals  nay  be 

to  serve  it;  and  therefore  a  person,  who  is  made  with  a  reservation  of  rent,  (1  lasC  144  a. 

incapable  of  itaiMiiBg.  seised,  to  uses,  capnot  Pott  2  Co.  54  a.),  pad  sBltfofltt.  to'a  eo«dltiaB( 
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mint  and  sell^  his  lands  to  another  and  his  heirs,  niktl  operatur 

Jhde ;    for  no  use  shall  be  raised   upon  Ruch  general  considera-  Buta«nificient 

tion,  for  it  doth  not  appear  to  the  court  that  the  barcainor  hath  cons'deratiao 
•  J  II.  I  'J  1      I     '^    I  •      may  be  aver- 

fiTfa  pro  quo^  and  the  court  ought  to  judge  whether  the  consi-  red. 
deration  be  sufficient  or  not  (c) ;  and  that  cannot  be  when  it  is 
alleged  in  such  generality.     But  note,  reader,  the  bargainee  in 
such  case  may  (&)  aver,  that  money,  or  other  valuable  consider- 
atioti,  was  paid  or  given  (d)  ;  and  if  the  truth  be  such,  the  bar- 
gain and  sale  shall  be  good,     (f)  So,  if  I  by  deed  covenant  with  If  one  cove- 
J,  &»  for  divers  good  considerations  (e),  that  I  and  my  heirs  foVdj^^JigJ^ 
will  stand  seised  to  the  Use  of  him  and  his  heirs,  no  use,  with-  considera- 
oat  a  special  averment,  shall  be  raised  by  it;  (X)  but  if  «7. 5.  be  of  *><?«»>  to  ••*"<* 
my  blood,  and  in  truth  the  covenant  was  made  for  the  advance-  ate  of  J.  A^ 

aad  hU  b^lri,  tio  use  tvill  arise  without  a  special  ayerment :  but  if  J.  S,  was  of  his  iilood,  4re. 
Im  may  av«r  if.  (6)  tf  Roll.  786.  2  Co.  76.  a.  7  Co.  39.  a.  [Shep.  Touch.  510.  t  Wood,  14. 
Sagd.  0ilb.  Uses,  96.  418.  4  Cm.  Disf.  127.  S05.  2  Sand.  Uses,  46.  Sngd  Vend.  515.  Vin. 
Abr.  Uses,  N.  pi.  l].  (f)  [Vin.  Abr.  Uses,  N.  pi.  4.  O  6.  pi.  14].  (t)  [Vin.  Abr.  Uses,  N.  pi.  4. 
O  0.  pU  14]. 
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and  it  admitsof  a  future  use,  the  fee  resulting  in  512.  2  Sand.  Us.  82.  Com.  Dig.  Coy.  O.  4  Cm. 

fhe  mean  time,  ante  p.  307.  n.  (m  l).  and  cases  Dig.  135.    And  it  is  necessary  that  the  cove- 

MMe  tiled ;  but  it  does  not  adroit  of  general  nantor  Hhonid  bare  a  vested  estate  in  posses- 

floWeri  ci  leasing,  &c.  infra,  Sutfd*    Pow.  2d  sion,  reversion,  or  remainder;  for  a  covenant 

edit.  118.  Dflffu  V.  Speed,  12  Mod.  39. ;  nor  can  to  stand  seised  of  land,  which  the  covenantor 

a  ttie  be  declared   on  the  estate  of  the  bar.  shall   afterwards   purchase,   is  void,  Mo.  342. 

atiaeet  which  is  executed  by  the  statute  (see  S  Cro.  Eliz.  401.    ^  Roll.  Abr.  790.  pi.  8.  H.  pi.  9. 

InaL67I.    1  Inst.  ii.  461*  n.  (q)  ) ;  and  uses  de-  A  covenant  to  stand  seised  to  a  future  use,  aa 

dared  of  his  estate  are  uses  on  a  use,  which  are  from  Christmas  next,  or  after  the  death  of  « 

not  allowed,  ante  p.  336.  n.  (g  4).    (£i>)«  particular  person,  or  of  the  covenantor,  is  good, 

(c)8ee  ante  p*  *i9S.  n.  (p).  and  the  estate  continues  in  the  grantor  till  the 

(ii)  That   it   is    not  considered  inconsistent  use  arises,  ante  p.  307.  n.  (m  1).  and  cases  there 

with  a  deed,  to  prove  another  consideration  in  cited  ;  but  if  a  person  covenant  to  stand  seised 

Iriditioil   to  the  consideration   expressed,  see  to  the  nse  of  the  heirs  of  his  body  (there  being 

■C0.  2  K»ll.  Abr.  786.     Vemon*8  ea$e„  post.  4  no  estate  expressly  limited  to  any  other  persoo 

Co.   3.    Crayikortie  v.  Swinburne^  14  Ves.  170.  for  the  life  of  the  covenantor,  or  to  the  cove- 

MU.  Law.  Evid.  425.  1  lust.  ii.  10.  n.(E).  (Ed.)  nantor  himself  for  years)  he  will  take  an  estate 

{t)  A  cOventilt  to   stand   seised  to   uses  is  for  life  by  implication,  which  will  nnite  with 

«Im  a  species  of  contract,  or  conveyance  ope-  the  limitation  to  the   use  of  the  heirs  of  his 

ntiof    without   transmutation  of  possession ;  body,  so  as  to  give  him  an  estate  tail  under  the 

$M  mdst  be  made  for  good  consioeration,  as  role  in  Sheily*8  case,  ante  p.  262.    Pybug  and 

■HUrrUge,  natural  love  and  affection  to  a  legiti-  Mitford,  1  Vent.  372.    As  soon  as  the  ase  is 

WMm  ralld,  brother,  nephew,  or   cousin,  ante  raised,  it   is  executed  by  the  statute  withopt 

|KjM.  n.  (p).  Skarrington  v.  Strailtm,  Plowd.  any  inrolhnent ;  but  a  futiire  use  is  defeated  by 

IM.  B&M  f •  fflksiM;  $  Roll.  Abr.  786 ;  but  the  alienation  of  the  covenantoi*  for  valaable 

ii  Ift  i^t  oeceatary  that  the  consideration  be  consideration,  and  without   notice,  before  the 

•■ptiin^,  for   the  naming  the  covenantee  or  nse  vests,  Chudleigk*8  castf  ante  p.  294.    A  co- 

Mtai^Re  Qse,  as  the  wife,  son,  or  cousin  of  venant  to  stand  seised,  or  bargain  and  sale, 

W  covenantor.  Is  anfflcient,  BedelN  ease,  post,  passes  no  more  thin  what  the  party  conveying 

T  tea* 40.    i  Wils.  22.    2  Roll.  Abr.  784. ;  and  can   lawfully    transfer;    and    therefore,  when 

fkamA  the  relation  of  blood  does  not  appear  in  made  by  a  tenant  in  tail,  it  cannot  operate  as  a 

tb  deed,  it  may  be  averred.    Infra.    The  pro-  discontinuance,  Sq/mour*a  cnse,  post.  10  Co.  95. 

teehnical  words  of  this  conveyance  are,  co-  1  Atk.  2.  Ante,  p.  36.  n.  (d  2.)  ;  and  wlicn  made 

to  stand  seised;  but  any  other  words,  by  a  tenant  for  life,  it  is  not  a  forfeiture;  neither 

as   grant,  release,  and   confirm,  bargain  will  it  destroy  contingent^  remainders  depen- 

•elU  or  assign,  will  operate  as  a  covenant  dent  on  his  estate,  Gilb.  Us.  140.    2  Sand.  83. 

to  tttod  acised,  if  such  appears  to  have  been  A  rent  may  be  reserved  on  a  covenant  to  stand 

Ifei  iiltetition  of  the  party,  Crntsing  v.  Scuda-  seised,   Riretta  <*.  GodgoUf  W.  Jon.  179. ;    but 

tttrtj  1  Vent.  137.    Lade  v.  Baker  ami  Marithj  this  assurance    does    not  admit  of  powers  of 

t  Vobt.  150.    Doe  d,  Milburn  v.  Saikcld,  Willes  leasing,  Sec.  generally,  infra  (thAugh  it  seenti 

if  A.    jDm  v.  Simpsnny  2  Wils.  22.    A  covenant  it  is  otherwise  of  powers  in  favour  of  the  co- 

t0  ttaod  seised  must  be  by  deed;  and  no  per-  venantor's  kindred),  Sugd.  Pow.  2d  edit.  118. 

can  transfer  lands  by  this  mode  of  convey-  and    n.   (w)  intra ;   nor  can  a  use  be  limited 

who  cannot  be  seised  to  a  use;  nor  can  upon  the  legal  estate  of  the  covenantee,  so  as  to 

ij  species  of  propertv  be  transferred  by  cove-  be  executed   by  the  statute ;  but  the  second 

Mit  to  stand  seised,  v« hi ch  cannot  be  conveyed  use  will  be  a  mere  trust.    See   TyrrelCs  com^ 

t»a  ue,  soe  %  BL  Com  998  Shep.  Touch.  511,  Dyer,  155.  a.    1  And.  37.  1  Leon.  148.   (Eu.) 
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tnent  of  hbUood^  he  may  ayer,  that  the  oomant  was  in.cowi- 

-deration  thereof;  for  in  both  these  casesi.the  persan,.  who  shiill 

'take  the  me,  is  certain :  add  that  saeh  aTennent  may  be  taken 

which  stands  with  the  deed*  although  it  benat.^xpi^f|slj.O)p- 

■'''(irised  in  the  deedy  is  proredby  a  case  adjudged  in  anj^siise^lie- 

VUUny.Bea-  tween'  (c)  Villers  and  Bcanont,  term  Pascb.  S  and  i  ^^4|pd 

moni  cited.     •  M.  reported  by  Bendloes,  Seneaot  at  Law;^  whiob  easejjpu 

A™^>^-  will  find  also  Fasch.  S  and  4  Ph.  and  M. Dy.  &.  lAQ^w^ 

701.,  bargaini    the  case  in  efiect  was :  That  George  Beamont^  an4  Jai|t^i,^b 

«M««JUtahis  wifsf  as  in  the  right  of  his  wife^  were  seised  of  the  manor  of 

j^'f^^'^    Northain  &c.  and  had  issue  William  Bearoont,  who  hadfif^e 

(wWlster-        Richard  Beaaiont ;  and  he  and  his  wifei  by  indenture  Ui  JSif^* 

mm^heU,      g^  between  them  of  the  one  part>  and  Richard  Clark^  fi^She 

.jSfliivttm^^     other  part,  in  consideration  of  702^  ^ven  by  Ricdbard  CJi^k* 

aajroMUicpa-  did  bargain  and  sell  the  land  to  the  said  Richard  Clark  .li;Nr:30 

•Mentioaof     years,  the  remainder  to  themselves  for  their  lives,  the^reniainider 

S^o^f 7&.  ffor  to  William  Beamont  for  life,  the  remainder  to  Richard  Beamont, 

uiyafennMt    and  to  one  Collet,  the  daughter  of  Richard  Clarkf  in tail»,j^ ; 


iS^t^ ^'    ^^^  afterwards  a  recovery  was  had  to  the  same  uses;.  I{i4yijU|rd 

tke-deei^  ii  al-  Beamont  and  Collet  did  intermarry;  and  it  was  found  w4  ^^  _ 

..■i»ipiM4e-  that  the  said  indenture  was  made,  and  the  said  TfCO|{ciiF|,j 

'  '^''  >"  tarn  in  comideratiane  nunitagii pruecP  inier  BicK.  B^qmofUJ^jj^ 

..',^'','  /.  letam^  habmdP  8f  odehrcmd!  (to  make  it  a  jointure  ]9ntl)j£  (^|^4|^t 

^.  !i  ;  {d)  II  Hen^  7.  (f)  quam  of  the  said  sum  of  7.0'«{  9sy^  ^iff^f^r 

:  •'  *'^'  <    '   :   judged,  that,  although  there  was  a  particular  considemtiii^ipen- 

' '\i^',  !'        '   ttoned  in  the  deed»  yet  an  averment  in  the  same  case.YjAii^V ^ 

'  .^  -  made  of  another  consideration  which  stood  with  the  inde^4ire, 

-'  ';*^''*  and  which  was  not  contrary  to  it;  a  fortiori  in  the  said  cases, 

t  '.,. V'  for  in  the  deed  there  is  no  certain  consideration,  but  the  deed  is 

'"  T  ^'  176  b.  1  general,  for  divers  good  considerations,  then  *.tbe  ayi^rmelQil^  that 

the  bargainee  gave  money,  &C  or  that  the  covenanteewiaa^his 

'  .  .  blood,  IS  but  an  explanation  and  particularising  of  tilted  ]^eiieral 

'  =■   '  •  words  of  the  deed,  which  include  every  manner., of  oqni^er- 

ation  (o) ;  and  in  all  the  said  cases  the  matter  so  averred  la  (a) 
----  traversable  and  issuable* 

t(i..^|^»  T|iatiiia      Secondly,  it  was  resolved,  that  when  (b)  uses  are  raised  by  co- 

"'"'i^md^L^      ^^^"^"^^'^  consideration  of  paternal  love^  .8uv  tp'b!^  si^m.f^ 

\y'^Sm^oh^  daughters,  or  for  the  advancement  of  any  of  hia  U<m»  imd 

!  ;'.^fUiiot«uib4K  after  in  the  same  indenture  a  proviso  is  added,  (f)  that  thecave- 

oMof^tbT^    nantor,fordivers  good  consideration^  may jnakelea^ifoli^jf^^ 

.,'.  '.^olifiiyfoi^the    &t^  that  the  covenantor  in  such  case  cannot  nuike.  a  leased  for 

:  power,  by  res*  veafs  to  hfs  son  or  daughter,  or  to  any  other  df  hb  bitiod'f i«och 

,M  .fcy^ofiUse-^.  o  ^  ■     ■. ,;.   :*.<.^ 

- 1     flftvf  4tj ,  was  tqU  at  the  time  the  deed  wai  etecnted,  and  ae  avenneac  wM  Mpf  tar  ttaali-aate; 

-'    U)0r«N.  aiaS.    2Aiider8.47.    N.  Ben. 59.    SR6ir.781.    Sliiit.  ^t.  •V'Cic  a»  k  rCbraB, 

'  '  3S».  ,Rayai.47.    Ben«  in  Ke)w.  SOB.    7  Co.  59  a.    Csit.  140.    PaliRViSi  SlSUMS^4Kir«w  ttaya. 

:.   |X>. .  Mo.  95. 605.    3  Roll.  Rep.  68.    11  Co.  X5  a.    9  Co.  51  a.    [1  Ml.  il4i«a.(a>   a.Wood, 

"t  ,^p,    Sttgd.  Oilb.  Ufles,  97.  345,  to.    f  Sand.  Uses,  47].    (d)  11  H.  r.'t.mk}  QmJUUme  b. 

S65b.    lRolLS78.    10  Co.  57  a.    1  Co.  lOf  a.    5  Co.  SOb.  61  b.  St 'a.    CrSw  Elis*  SljS»A  Mo. 

i".    S5.465.    S  Anders.  44.    [^  Yes.  Sen.  TOJ.    (a)  Doer.  pf.  189.    f I)  URMLSea  .Cr.^'Gar*  181. 

.',    Mo.  145.    [1  Burr. 551.    ST.R.6Q8.    1  Inst  lt5  a.  (B). !.  147. (8>    Sbep.llM0lL3dbSs.l  Wood, 

159.  iL  579.    Sngd.  GUb.  Uses,  90, 91.  4n.    2  Ponbl.  TV.  £q.  27,  Sa^  '4  Cm  Dig/  aia^.i^nfd. 

•w   rX^w*  118.    Yin.  Abr.  Powers,  A.  pi.  1.    SA.iS.  pKl.    Conn  Dig.  Power,  A.  1.  .Bac«;Abr. 

.,.  ;JUeai€s,Lll.iv.l49.    Uses,E.2).    (f)  See  FiUgfb.  500. 

'      (f)  Ontheeonstnciion  «f  thettat.  11  Hen.    and  the  notes  ib.   (Em^  --s    >*-< 

7.  c.  10.  as  <o  Jointnres,  see  post.  5  Co.  25.      ^  "    ■  '  ■  '^'  <*^i-  *5^L  ^n<n  iiit  j 

«7.    4  Co.  1.    1  lost.  56  b,  57  «.  1. 611-^1|.       (a)  Ante,  p.  417.  n.  (a).    (Ea.) 
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leM  to  any  otbf  r  person),  because  the  power  to  make  leases  for 

m?8W¥ola$'i«Mt&e^iiidentiif^  and  dbUvei^; 

^m  iStStko^t^^U  ^ttpton  ^soch  gcAlerai  considtnUioiiyv  cannot  raise 
''^ttft^ttSe  ft/f  Iht^^ea^Ms  afi^resafd,  and  no  parttettlara^endent  can 
^'Wi^al^'U^tiae  hh  mtMt  was  as  geoevii  as  the  jeonsideratien 
;^4ri|<iAM  liis^  itie^l!  was  t^^  time  of  the  ddiverj  of  the 

9xi^ti  dilniib  to  any  person  in  cartiiin,  to  one  m6re  than  an- 
tfj'b^  tb  detelS^  generaHy  to  whom  he  pleased (m);  tttid 
VefiHf%'hk'p6Wer''to  &iak€  leases  (the  uses  being  created  and  ' 
'-^^hOMl)^  eoyehktit  upon  the  ttonsidbrations  aforesaid)  was  Tbid  ^.  ^ ,  ,; 
^^olf^MrRbt^}.  'But  ir  the  uses  had  been  limited  upon  a  jreco»  «^{ftiie' 
*^^<i|^fi^%  fine,  or  fe^flfment,  in  that  case  there  needs  not  any  oOn- '  aiesiMMl  h^en 

'ilMeMti6ti:  16  'rtfse  any  of  the  uses  (k),  and  so  a  manifest  dif-  ^J^^  ^1 
'-m^e^ '  Aiid  the'  case  at  bar  is   stronger,  because  the  pro-  ^fMrnm^ 
'""yM  wbidi  gave  power  to  make  leases  will  defeat^  or  at  least  iviieretlieiFe 

ini^mmr  the  estates  Tested  and  seuled  upon  good  considera^- .  JSSittttoii^'^ 
' '  iSHii'itt  strangers,  by  the  coTentats  in  the  same  indenture,  (f )  So  tiyrtiBe  the 
-'  Yi^i!  MSBerenctj  when  the  consideration  is  general,  and  the  S^fJV  . 
j  )j0¥i^jMitt  or  bargain  made  with  a  person  certain,  there  an  aver-  ye^^^  Jl)!^-^^ 
'.  toM^  abdbrdlng'  to  the  truth  of  the  case,  may  be  taken,  as  afore-  itaddiebsd, 
^^ffiW^  *btil  when  the  consideration  is  general,  and  the  person  un-r  ^j^'Sf^.. 
V^rtlM;  Ihene  Ho  avennent  can  help :  and  therefore^  {t)  if  I,  for  Jl^dmHon 
'miitri'ffM  tonsiderations,  covenant  with  you,  that  1  will  stand  is  sood,  and 


iltaM  td'  the  ns^  of  such  a  one  as  you  shall  name;  now,  al-  ^l>^P?"on 

•^  -  ceruin,  an 


'^ WMl)a4l  ydii  name  my  son,  or  my  cousin,  yet  no  ose  shall  be  avennent  may 
^'iiUoD '^l^y,  because,  for  the  generality  and  uncertainty,  it  be  taken  ac- 
•'iWS  Widfli  initUH  and  never  coald  be  made  good  to  any  purpose  f,''"!*"'^!!!^* 

*ti  ;A*i-*^      ,.  ^  1      .^  j^  J      •'.r^  '  truth;  bat 

•^  smr;  and  no  averment  can  make  it  good,  or  reduce  it  to  any  where  the 

?.  >ri*'j    :s'..  consideration 

.  fif»i^pe|cnl,  and  thejiert^io  nncertain,  no  avennent  can  help  it :  as  in  case  of  a  covenant  to  stand 
4  ti^^the  use  or  inch  a  one  as  B.  shall  name,  thoagh  B.  name^iiL's  son,  no  use  sliall  be  raised 
',\  tnif  ^  helnki  covenanted,  ia  consideration  of  fatherly  love,  to  stand  seised  lothanM  of 
^'liiiaSMU  B.  shwiM  namey  there  on  nomination  the  use  would  arbe.  (e)  ^  Leon.'lSS. 
i^Qf^a^M.    Mo.lOi.    lLev.3U.    [Shep.  Touch.  510.  517.    1  Wood,  159..ii.  579.    SagdOilb. 

t^T,  9a,415.  t  Fonb.  Tr.  £q.  S50.  4  Cm.  Dig.  S«8.  1  Sand.  Uses,  56.  Bac.  Abr.  Uses,  E 1]. 
mb.*Abr.  Vset.  N.  pi.  5].  <t>  Shep.  Toncfa.  515.  Sogd.  QUb.  Uses,  418,419.  S  Fonb. 
B9JSa^*  [Vte.  Abr.  Usea,  N.  pU  6]. 


■«■■■» 


grant 
whom 

^.^ — , , _ -^  ^^    ^ — ,j etecn- 

><;aw»«Me  aa  itooBideralkm.;  for  which  reason  the    tion  of  the  deed  (Fw$oum  if,9H9k;  9  ltoR:iAbr. 


■  ^^|^)^IJQirf),Ch'«  Baron  Gilbert  observes,  that  In  the  case  of  ir  l^fgain  «nd  mmL  ft^-gi 
,  uawitaM  arise  in  this  dise,  for  where  tkepei^  a  leaae  to  a  person:  froa  or  in  bcMlr''of  m\ 
^'^I'ienAl^Meirfdhi;' and  Hu  term$  naJamn,  there    a  valuable  considt Mh>n  nK^ed  at  tlMr  et< 


ii^M^^k^^^J^-    (JEo)^  G<f^^'^^^  ▼•  Pe/<w,  Fitx.»99.    «  Barw:'t6.  90. 

(k)  ^  ace.  that   m   a  covenant  to  stand  14«.    f  Stnr.  ^34.    Bngd.  P^nlr.    118/"' It   is 

.  sMiiiii,  or  tjfinihi  nM  s»le,  a  power  to  lease  to  clear,  however,  that  a.  general  pdWer  mt  tevo- 

.a^^m^  timm,  thdngh  fiNr  a  valuable  conaMeration  cation  jhay  be  reaerved  eftlMJr  mt  a  bamitt  and 

airjM  fMT'fM  or  rendered,,  is  too  general,  and  sate,  or  a  coyenam  fo  stand  seised",  llht  fST. 


lAMsa  y.  Bcifsa,  R 

^Kak;a09l    Cat7»St«   ,        ^  ,    .  ,,  , 

199.    But  it  seems  that  a  power  may  be  re-  raised  by  a  conveyance  of  this  descriptfoo,  ac 

-  aerredl  in  a  covenant  to  stand  aeised  to  grant  a  quires  a  use,  which  is  immediately  execaM  by 

tow  to  a  person  namad  in  the  deed,  and  with-  the  statute,  without  reference  to  any  coaiider- 

ia  tlM  consideration  of  blood  or  marriage,  or,  ation*    Sngd.  Pow.  Itl.    (Eo.) 

a  E  8 


420  mildmay's  case.  Pari  I. 

certainty,  for  the  intent  of  the  covenantor  was  as  general  as 
his  woras  were:  hut  if  I  (rf)  covenant  with  you,  that  in  consi- 
denition  of  fatherly  love,  or  for  the  advancement  of  my  blood, 
I  will  stand  seised  to  t\\e  use  of  such  of  my  sons,  or  to  the  use 
[  •  177  a.  ]  of  such  of*  my  cousins,  as  you  shall  name,  upon  the  nomination 

made,  the  use  shall  be  raided,  (f )  for  there  the  consideration  is 
particular  and  certain,  and  the  person,  by  matter  ex  post  facto^ 
may  be  made  certain. 
3«l. That  the  3.  Upon  these  words  in  the  proviso  {a)   "other  considera- 

words  **  otiier  tions,"  it  was  held,  that  this  word  **  other"  could  not  compre- 
tioiw"  conld  hend  any  consideration  mentioned  or  expressed  in  the  inden- 
ant  comprise  tures  before  the  proviso;  for  "other"  ou<i;ht  to  be  other  in  na- 
cny  coDsidert-  ture,  quality,  and  person,  and  the  advancement  of  his  daughter 
meXned."^  ^  is  the  consideration  mentioned  before. 

4th.  n  hat  the  4  It  was  resolved,  that  the  said  limitation  of  (&)  1000  years 
limitHtion  for  ^.35  jjg  ^^H  against  the  intent  of  the  parties,  as  against  the 
void  ^andnot  words  of  the  proviso;  for  the  intent  and  scope  of  the  indentures 
warranted  by  Was  to  make  distribution  of  his  lands  amongst  his  three  daughters, 
the  Mid  pro-     ^nj  j^g  l,girs  of  their  bodies;  and  every  of  them,  upon  ffood 

consideration  and  by  agreement  between  their  parents,  baa  her 

Cortion  by  herself;  but  if  this  limitation  for  1000  years  shoqld 
e  good.  It  would  rather  frustrate  the  estate  of  the  other  sister, 
and  defraud  the  intent  of  the  parties  grounded  upon  a  consider- 
ation of  marriage,  than  perform  and  pursue  the  intent  and 
meaning  of  the  proviso,  for  the  intent  of  the  proviso  was  never 
to  give  any  power  to  make  void  the  estates  of  the  other  sisters ; 
but  it  appears  by  all  the  parts  of  the  indenture,  that  each 
daughter  should  be  advanced  equally ;  and  so  this  limitation  for 
1000  years,  without  any  rent  reserved,  was  against  the  intent 
and  meaning  of  the  parties ;  it  seems  also  to  be  against  the  words 
of  the  proviso,  for  that  cannot  be  called  a  reasonable  considera- 
tion which  tends  to  the  subversion  of  the  estates  vested  and  set- 
tied  by  the  said  indentures  upon  so  good  and  just  considerations, 
against  the  meaning  of  the  parties  (l).  After  the  said  resolution 
of  the  justices  certified  into  the  Court  of  Wards,  it  was  ad- 
judged in  the  Common  Pleas,  and  also  affirmed  upon  a  writ  of 
error  in  the  King's  Bench,  in  an  {c)  action  upon  the  case 
brought  by  the  said  Anthony  Mildmay  against  Roger  Standish^ 
because  the  said  Roger  had  said,  and  openly  published,  that  H^t 
said  land  was  lawfully  assured  to  the  said  John  Talbot  and  OUffe, 
his  wife,  for  1000  years,  and  that  they  were  lawfully  possessed  of 
the  interest  of  the  said  term,  whereas,  in  truth,  the  said  Und  was 
not  lawfully  assured  for  the  term  aforesaid,  nor  were  the  said 
John  Talbot  and  Oliffe  lawfully  possessed  of  the  interest  thfsreo^ 

(d)  BmB.  to.  (fihep.  Toncli*  515.  Sogd.  Oilb.  Use^,  4f0.  t  Fonb.  Tr.  Eq.  f 8.  ViD.  Alir. 
UtM^  N.  pL  7.  N.  9u  pi.  5}.  (t)  Skin.  5M.  [f  Ponb.  Tr.  Eq.  t8].  (a)  Bridg.  55.  Cfo. Tin 
40O,  Cre.  Jne.  175.  Car.  isa.  8tile,  t96.  [Sag<i.  Gill).  Uses,  4:^1.  Vin.  Abr.  Coiisidef atf6b, 
B.  p(.  4}.  (*)J^ob.  159.  [1  Yes.  Sen.  60.  Sugd.  Gilb.  Use]*,  415.  Vin.  Abr.  Uses,  K.  a.  pi.  2]. 
(«)  Mo.  144.    Cro.  £Ua.  34. 197.    Co.  Ent.  SO.     Na.  27.    Palm.  592.    Jenk.  Cent.  S47. 


(l)  See  ace.  that  a  general  power  may  be  re-  1  Bro.  C.  C.   595.    S.  C.   cited  11  Yes.  479. 

strained  to   a   particiihr   purpose,  where  tlie  Eari  of  TankerviUe  v.  ColEfy  Mose.  146.    Sogd. 

intention  of  the   parties  requires  such  a  con-  Pow.  455.    (Ed). 
BtructioD,    Lord    Hinchinbraoke    r.    Seymour, 


1 76  b. — 1 77  a.  b.  mildbcat's  case*  4^  1 

and  8o  for  slandering  of  the  estate  and  title  which  was  conveyed 

to  his  wife  by  the  said  indentures,  and  >hew'ed  jill  in  certainty, 

and  how  he  was  prejudiced  by  the  said  words,  he  brought  the 

said  action;  and   Standish  pleaded  (m)  the  snd  proviso  in  the 

same  indentures,  and  the  said  limitation  for  1000  years  by  the 

said  will,  &c.  according  to  the  said  proviso  (as  he  pretended),  by 

virtue  whereof  he  said  the  said  OiifTe  had  an  interest  for  1000 

years,  and  *justified  the  words;  upon  which  the  plaintiff  de-  [*  177  b.  ] 

murred:  and  it  was  adjudged,  that  the  action  upon  the  case  was 

maintainable.    And  in  this  case  two  points  were  resolved  in  both  the 

courts  (f) :  first,  that  the  said  lease,  for  the  causes  aforesaid,  was 

void  in  law;  secondly  (|),  although  defacto  the  said  John  Talbot  HUefor  aUce- 

and  Oliffe  had  a  limitation  of  the  land  by  the  said  will  of  Sir  ing  tiiat  an- 

Henry  Sherington,  in  writing,  for  1000  years  which  was  the  ?^.'*^*^f  ***^^ 

occasion  that  Standish,  being  a  man  not  learned  in  the  law,  did  years  of  the 

affirm  and  publish  that  Oliffe  had  a  term  for  1000  years;    yet,   plaintiff's 

forasmuch  as  he  hath  taken  upon  him  the  knowled<xe  of  the  law,   j|*e*)-^,*./^ '!|°^ 

and  meddling  with  a  matter  which  did  not  concern  him,  had  pub-  such  a  lease 

lished   and   declared,  that  Oliffe  had  a  good  estate  for  1000  was  acmaily 

years,  in  slander  of  the  title  of  Milclmay,  and  thereby  had  pre-  JJe  difenUau? 

judiced   the  plaintiff*,   as  appears  by  the  plaintiff^'s  declaration ;   took  upon 

for  this  reason  the  judgment  given  for  the  plaintiff*  was  affirmed  {»»m»elf  the 

in  the  writ  of  error  (n)  ;  et  ignoiantia  {§)  Juris  non  excusat  (1).       the^iaw.^*  ^ 

(t)  8  Co.  18.    Sir  Oilb.  Gerard,    (t)  [Vin.  Abr.  Actions,  M.  b.  6.  pi.  4.    Com.  Dig.  Action  on 
the  Case  for  Defamation,  C.  1].    (§)  [t  Co.  3.  b.J 

(1)  See  Fitzgib.  299,  500.  Skin.  553,  &c.  J<iota^  It  is  adjudged,  that  an  ac- 
tion  doth  not  lie  for  slanilering  a  title,  unless  there  be  some  special  damage  al- 
leged in  the  declaration,  Law  v.  Harwood^  Cro.  ('ar.  140, 141.  Arc.  Sir  I'homat 
Greskam  y.  GrinsUyf  Yelv.  88,  89.  Note  to  the  former  editions.  [See  n.  (n). 
infra.] 

(m)  See  the  pleadings  at  length,  Co.  Entries,  Hargrave  v.  Le  Breton^    4  Burr.  2422. ;    and 

SO.    (£i>>  presumption  of  malice  must  be  drawn  from  all 

(h)  Bnt  it  is  ohservable  that  in  tliis  case  the  the  circumstances  of  the  defendants  conduct 

words  were  spoken  by  a  person  not  interested  and  situation  ;  and  not  formed  by  reference  to 

Id  the  property  \  for  an  action  of  slander  will  the  standard  of  action  by  which  a  man  of  MOtmd 

not  He  against  a  person  for  asserting  that  he  judgment  would  regulate  his  condnct,  fi  t  v. 

hmt  title  to  an  estate.  Sir  G,  Gerard  v.  Mury  Dimovan^  1  Maul,  and  8.  639.     Where  the  de- 

Dieketuon,   post.  4  Co.  18.;    unless,  perhaps,  fence  is  that  the  defenddnt  spoke  tlie»e  words 

he  kmows  that  he  has  no  title,  and  maliciously  claiming  title   in  hirarteif,  it   may  be  given  in 

atatrts  that  he  has,  see  3  Taunt.  251,    In  an  evidence  under  the  plea  of  the  general  issne, 

actioD  of  this  kind,  the  declaration,  it  seems,  Sinith  v.  Spooner,   Mnp.    That    an    action    of 

mutt  contain  a  special  averment  of  the  title,  slander  of  title  is  not  within  the  statute  21  Jac. 

and  hot  a  general  statement  of  lawful  posses-  l.  c.  16.,  which  requires  aetions  on  the  case  for 

^^$n^.ftame\*  Hoachi  Same  V,  Hoar flMfii\\.  and  words  to   be   brought  within   two  years,   and 

S.  304. ;  and  special  damage  raii»t  be  shewn,  as  gives  no  more  costs  than  damages,  if  under  40j. 

tHat'^6  ptarintiif,  by  reason  of  the  speaking  the  see   Late  v.  Ha  wond^  snp.    Browne  v.  Giblmwtp 

wbtAi,  eould  not  sell,  or  let  the  lands.  Law  v.  1  Salk.  206.    8ee  further  as  to  slander  of  title, 

Htrwifii^  Cro,  Car.  140.     Sir  W.  Jones,  196.  poht.  4  Co.   18,  and   flie  notes  ib.    Smith  v. 

Pott  4  Co.  16,  17, 18.    And  it  is  incumbent  on  Spooner,  sup.     Rowe  v.  Ranch,     Same  v.  Hoar^ 

the  plaintiff  to  prove  malice  either  express  or  i  Maul,  and  &  504.  ^  Pitt  v*  Donovmi,  «ii|);  8 

imptiedy  in  the  defendant,  for  malice  is  the  gist  Wentw.  297.    3  Chit.  Plead*.  361*    Via; 

of  the  action,  SmUh  v.  S^ooner,  3  Taunt,  246.  Slander  of  Title,  pi.  16.    (Ed). 
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SIR   EDWARD    COKE,    Knt. 

HS&  majesty's  attorney-general. 


OF  DIVB1I8  MATTXRS  IN  LAWy  WITH  GRBAT  AND  MATURE  CONSIDERATION 
BX80LTBD  AMD  ADJUDGED,  WHICH  WERE  NEVER  RESOI^VED  OR  ADJUDGED  BEFORE 

AND  THE  REASONS  AND  CAUIES  THEREOF: 
DURING  THE  REIGN  OF  THE  MOST  ILLUSTRIOUS  AND  RENOWNED 

QUEEN  ELIZABETH, 

THE  FOUNTAIN  OF  ALL  JUSTICE,  AND  THE  LIFE  OF  THE  LAW. 


Videt  qttod  aon  nihi  loU  laboraTi,  sed  omnibui  ezquirentibui  •ciendam.     EccLRtiAinciis,  Cap.  24. 
LesE  cit  eommune  pneoeptum,  ▼ironim  prudentium  confoltumy  delictonim  qua  sponte  Td  ignortotU  e«ii 

hantar,  oommunis  reipublicae  aponsio.    Pahan,  Lib.  i.    Definit*. 
Lex  cBchiii  a  Ugaiido»  quia  oUigat ;  vel  dicitur  a  Icgendo,  quia  publicc  legatur.    InoM&tus. 
Com  Aoo  legem,  a  me  £ci  nihil  aliud  intelligi  toIo  quam  imperium ;  line  quo  domua  ulla,  nee  ciTitai^ 

genib  nee  bominum  univenum  genua  atare^  nee  rerum  natura  <mini%  nee  tpae  tnundua  potcit.    C 

La^i.  deLfgibas. 


WITH  MOTES  AND  REFBREMCSS^ 

By  JOHN  HENRY  THOMAS,  Esa. 


\ 


SENECA  AD  LUCIL.    EPIST^  108. 


Illud  tamen  prius  scribam» 
quemadmodum  tibi  ista 
cupiditas  discendi,  qua  fla- 
grare  te  video,  regenda  sit, 
ne  ipsa  impediat ;  nee  pas- 
sim   carpenda  sunt,    nee 

avida  invadenda  universa ; 
per  partes  pervenitur  ad 
totum  :  aptari  onus  viribus 
debet,  nee  plus  oceupari, 
quam  eui  suffieere  possu- 
mus :  non  quantum  vis,  sed 
quantum  eapis  hauriendum 
est:  quo  plus  recipit  ani- 
mus, hoe  se  magis  laxat. 


This  first  will  I  set  down, 
(yrhieh  else  might  hinder 
thee)  how  thou  art  to  order 
that  fervent  desire  of  learn- 
ing whieh  I  find  to  be  in 
thee ;  things  are  not  every 
wh^re  to  b^  alilpe  gf^iheredL 
nor  univer«aUy  fM  gree<EUly 
smutched  ^  the  wfaol^  is  t9 
be  attained  unto  by  parts ; 
burdens  must  be  fitted  to 
the  strepgth  of  the  bearers; 
neither  should  we  under- 
take more  than  we  are  able 
to  efieet :  draw  out  so  mueh 
as  may  satisfy  not  thy  will 
but  thy  want:  the  very 
mind  of  man,  the  more  it 
reeeiveth,  the  more  it 
loosens,  and  freeth  itself. 


IDEM,     EPIST.  45. 


Leetio  eerta  prodest,  varia 
deleetat ;  qui  quo  destina- 
vit  pervenire  vult  unam 
sequatur  viam,  non  per 
multas  vagetur,  non  ire 
istud  sed  errare  est. 


Certainty  in  reading  is  pro- 
fitable, variety  delightful ; 
he  that  desireth  to  eome 
to  his  journey's  end,  must 
pursue  one  way,  not  wan- 
der in  many,  for  that  is  ra- 
ther to  err  than  to  go  for- 
ward. 


IDEM  AD  LUCIL.  IN  EPIST. 


Non  refert  quam  multos.     It  matters  not^  how  many 
sed  quam  bonos  habeas  li-    books  thou  hajt,  but  how 


good;  multitude  of  books  bros;  multitudo  librorum 

do  rather  burden  than  in-  onerat  non  instruit,  &c  sa- 

struct,  and  it  is  far  better  tius  est  pauds  authoribtis 

thoroi^hly    to     acquaiut  te  tradere,  quam  errare  per 

thyselfwith  a  few  authors,  multos. 
than  to  vandte  through: 
many. 


\  JERO     EFIST  8S. 

"■Tax  thyself  at  so  maqy  Statue  tlbi  quot  htfri^U- 

hours  for  reading,  that  thoit  gas,  Don  sfd  laboiteiii  ^d 

mav'itdo  It  rather  with  de<  ad  d^lectation^fq 
light  than  with  toil 


I»  If  iii-c  mn 

J  lUJjdJ  Ot  p-f 


/■ 


•  •   •         ■ 
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r  ■  1 


LEARNED    RE  A  B  &R.r>   ^J.s 


^aii.r. 


QuM  tria  Euripides  civjs 
pariter  atque  viri  boni  of- 
nciaiacit,  Deos  cqlere^  & 
qui  lie  genuerunt  parentes, 

mm    fO/KW^    n    Moivoug   £AAa0o;, 

legesque  inquit  communes 
Grecis;  ea  quo  commendo 
idbi,  (humanissime  lector,) 
ut  secundum  pietatem  ac 
religionem  in  Deum,  & 
unctam  ejus  serenissimam 
tuam  Frincipem,  addo  eti- 
am  et  honorem  parenti- 
bus  debitum,  proxime 
leges  Anglias  communes 
justo  obsequio  studioque 
prosequaris:  nam  ex  om- 
*nibus  legibus  (humanis  di- 
co)  &  asquissimae  ills  sunt 
certissimaeque,  &  inte- 
gritatis  maximae,  minim- 
asque  moras,  utilissimae  de- 
nique  fitcillimaeque  obser- 
vatu.  Atque  hoc,  (siqui- 
dem  prae&tiunculas  istius 
pateretur  modulus,)  puto 
me,  nisi  si  quis  malitiose 
nolit  intelligere,  adversus 
quempiam  tueri  posse,  id- 
que  ostendere  gravissimis 
ac  demonstrativis  argu- 
mentis,  monimentis  etiam 
&  testimoniis  clarissimis 
firmissimisque,  cuicunque 
equo  estimator!  incorrupt! 
candidique  judicii.  Sed 
sunt  quidam  fiistidiosi,  qui 


TH£R£ftre(saith  Euripides)  SjJ^i^ 
three  virtues  worthy  our  p«reDtB,  oi>.^ 
meditation  :     to     honour  ^*|^ 
Grold,  our  pare,iits  who  b4- 

gat  us,  MM  VOIMU^  TB  MiVWi  *BX. 

xdiofy  and  the  common  laWs  : 
of  Gffeece ;  the  like  do  I  > 
say  to  thee  (gently  reader) 
next  to  thy  duty  and  pie^ 
to  God,  and  his  ancteted, 
thy  gracious  sovermgn,and 
thy  honour  to  thy  parents, 
yield  due  reverence  and 
obedience  to  the  common 
laws  of  England :  for  of 
all  laws  (I  speak  of  human) 
these  are  most  equal  and 
most  certain,  of  greatest 
antiquity,  and  least  de- 
lay, and  most  beneficial 
and  easy  to  be  observed ; 
as,  if  the  model  of  a  pre- 
&ce  would  permit,  I  could 
defend  against  any  man 
that  is  not  malicious  with- 
out understanding ;  and 
make  manifest  to  any  of 
judgment  and  indi£ferency, 
by  proofs  pr^nant  and 
demonstrative,  and  by  re- 
cords and  testimonies  lu- 
culent  and  irrefragable : ' 
Sed  sunt  quidam  fastidiosi, 
qui  nescio  quo  malo  aflfectu 
oderunt  artes  ante^uam 
pemoverunt.  There  is  no 
jewel  in  the  world  com- 
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parable  to  learning  ;  no 
learning  so  excellent  both 
for  prince  and  subject,  as 
knowledge  of  laws  ;  and 
no  knowledge  of  any  laws 
(I  speQ%  of  hunwi)  so  ne- 
cessary for  all  estates,  and 
for  all  causes,  concerning 
goods,  lands,  or  life,  as  the 
common  laws  of  England. 
If  the  beauty  of  other 
countries  be  feded  and 
wa9ted  with  bloody  wars, 
thank  God  for  the  ad- 
mirable peace,  wherein  this 
reaim  hath  long  flourished 
ynder  the  due  administra- 
tion of  these  laws :  if  thou 
readest  of  the  tyranny  of 
otiier  nations,  wherein 
powerful  will  and  pleasure 
stands  for  law  and  reason, 
and  where  upon  conceit  of 
mislike,  men  are  suddenly 
poisone49  or  otherwise 
Viurdered,  and  never  call- 
'  ed  to  answer  ^  praise  God 
for  the  Justice  of  thy  gra- 
cious sovereign,  who  (to 
the  world's  admiration) 
governeth  her  people  by 
God's  goodness,  in  peace 
and  prosperity  by  these 
laws,  and  punisheth  not 
the  greatest  offender,  no, 
though  his  offence  be 
crimen  lasses  majestatis, 
treason  against  tier  sacred 
person,  biit  by  the  just  and 
e^ual  proceedings  of  law. 


nescio   quo   malo    afiectu 
oderunt   artes,    antequam 
pernoverunt.       Nulla  est 
usquam  gentium  margarita 
doctrines      asquiparabilis ; 
nulla  doctrina,  principi  si- 
mul  ac  populo  legum  sci- 
entia  praestantior  ;    nullae 
leges  (humanas  intelligo) 
ita  cognitu  necessaries  om- 
ni  hominum  conditioni,  ad 
omnes  causas  &  judicia,  de 
fortunis,      possessionibus, 
vita    denique    ipsa  atque 
communes  Anglias.    Quod 
si  casterarumfere  nationum 
splendorem  ac  pulchritu- 
dinem,  aut  fcedavit  aut  ex- 
tinxit    cruentum    bellum, 
immortales     Deo    gratias 
age,  pro  admirabili  pace, 
in  qua  regnum  hoc  sub  is- 
tarum  legum  justa  admini* 
stratione  diutissime  floruit: 
sin  quid  unquam  de  exte- 
ranim  gentium  tyrannide 
legeris,  in  qua  stat  pro  ra- 
tione  voluntas  praspotens, 
libido  pro    lege,    ubi   of« 
fensas  leves    (forte  etiam 
proprie  estimationis  errore 
susceptas)     venifido    aut 
cesde,   indicta  qausa,  su- 
bito  vtndicant'  laudaDeum^i 
pro  justit'  almas  tuas  Prio^^ 
cipis,  quas  hiis  ipsis  legtbf- 
(ad  totius  munai  admra^  ' 
tionem)pupulum  suum  Dei 
benignitate  in  pace  &  pro« 
speritat'  regit ;   neque  vel 
gravissime     delinquentem 

{)unit  quempiam,   ^amsi 
assas    majestatis    capitate:  • 
crimen  admiserit,  nisi  ae^ 
cundum  justam  &  aQi|aam' 
in  hac  lege  aptionemir 
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Qaod  si  in  aliis  regnis 
obtinere  quidem  videntur 
le^es,    eas   tamen   malint 
judicis  ad  injustitiam  de- 
torquere,  quam  ut   offen- 
sum     habeant     dottiintim 
refferti,  unde  Poetae  illud, 
ad  libitum  regis  sonuit  sen- 
ttotia    legis ;     benedtcaS 
(lector)    Deo   pro  Eliza- 
betha  nostra,  quae  secun- 
dum antiquum  regni  ipsius 
canonem,    illud   imprimis 
legum  interpretibus  &  jus- 
titia^ininistrissuis  omnibus 
in  mandatis  dare  solet,  ne 
ititerveiiientibus      quibus- 
cunque  rescriptis,  epistolis, 
mandatis  etiam  sub  sigillo 
sive  commurii,  sive  privato 
SUO9  aut  impediatur  publi* 
cum  jus,  aut  vel  tantillum 
difieratur.     Quod  si  forte 
aliquod    mandatum    fictis 
nixum  c&u^is  aliquando  in- 
tercedat»  ne  propterea  ju- 
dices  a  debita  justitiae  ad- 
mintstratione  cessent  aut 
retardentur :     atque    hoc 
facit  ex  antiauo  instituto 
Anglian,  in  Magna  (ut  lo- 
qountuf)    Charta    positd, 
quflB  sic  loquentem  indacit 
personam  regis,  nuUi  ven- 
demui,    nulli   negabimus, 
ant  difieremus  justitiam  vel 
rectcnn'. 

Qui  si  antiquse  leges  ce- 
leberrimas  istius  insulse, 
ceteris  omnibus  non  excei- 
luissent,  6eri  profecto  non 
posatt^  quin  ex  tot  victori- 
bu^jdominisque  cum  penes 
singulesesset,  sive  Romani, 
sive  flaxones,  sive  Dani, 
sive    Noimani,    praecipue 


If  in  pther  kingdo^oM  tfa^ 
laws  (only)  seem  to  gcM 
vern,  but  the  judged  hud^ 
lather     misconstrue    laW, 
and  do  injustice,  thaa  Ailb* 
please  the  king's  humour, 
\lrhereof  the  poet  sfieaketh; 
Ad    libitum   regis  sbnuif  Jnstinst 
sententia  legis;  bless  God  X'iJt^^ 
for  Queen  Elizabeth,  whose  See  Fortes.  96. 
continual  charge   to  her 
justices,  agreeable  with  her  $  e.  s.  cap.  a. 
ancient  laws,  is,  that  for  «oe.3.c.  1. 
no   commandment  undei^  «)E.s.c.f. 
the  great  or   privy  seal^ 
writs  or  letters,   common 
right  be  disturbed  or  de- 
layed.     And  if  any  such 
commandment  (upon  un- 
true     surmises)      should 
come,  that  the  justices  of 
her  laws  should  not  there- 
fore cease  to  do  right  in 
any  point:  and  thisagreeth 
with   the  ancient  law  of 
England,  declared  by  the 
great  charter,  and  spoken  Magna  cbarta 
in  the  person  of  the  king^  ^*^' 
Nulli  vendemus,  nulli  n^ 
gabimus,    JEtut    difieremus 
justitiam  vel  rectum. 


If  the  ancient  laws  of  see  the  Epiit. 
this  noble  island  had  not  ^^^'^^^ 
excelled  all  others,  it  cotild 
not  be  but  some  of  the  se- 
veral conquerors  and  go-* 
vernors  thereof,  that  is  to 
say,  the  Romans,  Saxons, 
Danes  or  Normans,  and 
specially  the  Romans^  who 
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The  cavse  of 
diversity  of 
opinion!. 


^  jlkejr  juBtly  may)  do 
kHil^^c^  their  civil  laws, 
iMilld  <as  every  of  tfaem 
4Mgbt)  have  altered  or 
fhnipwlitbe  same. 

Fortifaiy  comfiirt  and  eo- 
^eoun^ment^  cast  thine 
eye  npos  the  sages  of  the 
hkWf  tmtf  have  been  befi>Fe 
dice,  and  never  shalt  thou 
find  ai^  that  hath  excelled 
in  the  knowledge  of  these 
lows,  but  hath  sucked  from 
the  breasts  of  that  diyijie 
knowledge^  honesty,  gvfLr 


verq  Romant,  <^,flje.^ce 
suo  civili ,  inerito,^g^Mi- 


■>   f.U'l 


'Ah 


Pone  M,.  .!?9tpr,  ,^^^^ 
oculo9  ad.r»pla^u?a,,fli.^^ 
critatem.tiiwn7i|^^l)(>cj  ^g- 
dic)^  8»pientiis  nj^tn'Jims 
qui  aliquot  rfijff^ojqfjiSi;^. 
culiftVAi^erttnl,  iji^U^  ,^55- 
qww,  ipyew^^^.^ftitt^.agj- 
qipandQjMrA^Qf^llH 
qpin  9k  uhen^msi  qu^; 
Minie  i;%  sciential, ^..^l^. 


vity  and  integrity,  and  bv  .Qj^tate^  >grayits|t^t.jii!^- 
the  goodness  of  God  hatn  gptatpn?  . una  ..f^x^t,  ^ 
obtained  a  greater  bleasipg    .  au^gul^ri.    !p.^| , ,^ j^^eno^. 


and  ornament  than,  any 
other  profession  to  their 
fiunily  and  posterity,  m  by 
the  page  follomngy  taking 
some  for:  many,  you  -may 
perceive;  for  it  is  an  un« 
doubted  truth,  that  the 
just  shall  flourish  like  the 
palm-tree,  and  spread 
abcpad  Its.  the  cedars  of 
li'oaaiuu  - 

TtMBsr  example  and  thy 
profemDn  do  require  thy 
imitation:  for  hitherto  I 
never  saw  any  man  of  a 
loose  and  lawless  life  at- 
tain to  any  sound  and  per- 
fect knowledge  of  the  said 
laws:  and  00  the  other 
side,  I  never  saw  any  ipan 
of  excellent  judgment  in 
these  laws,:  but  watr  with* 
all  (being  taught  by  such 
a  master)  honesty  &ithfiil, 
and  virtuous^ 

If  you  observe  any  diver- 
sities of.  qpinions  ^amongst 
the  professbrs^of  the  Jaivs, 


postel^l?q^p  j^uvi  ^^?3^ 

quam  qvvWMWgj^HJlMP- 
que  pr9^es?io^i^.,%.f^,i]d 

quod  sequen?,  ,pa^^^;n 

aliquibu$.sa|ti^iq,ex  9^90 

numero  iiidi(^ii\t}  iqgn^^t 

enim  indiiWtftta^  .^o^i^s 

ilia  Veritas,  justiis  ut  pi^a 

florebit  &.  sicfit  <r^)^  Li- 

bani  muUipUcabat^    ,  ^. . 

una  cum  hoc  (uoiastjiijto 
yito,  studium  ac  vKtutem 
requiniiait  i ,  .  nequei . ,  iej^m 
hactenus  .1^.  ^'n4q^m 
impmra,  &  impi;9l)a,ii{ija,,  po- 
lidaqi  p<;r^tainyi;^^,i\c^tri 
juris  8ci£t|iti^..at(tgj^  : 
l»eque  q^4paW  »«?p.ufd- 

hoc JMr(e.pbse|irai4f  «ft  jjon 
idem   (hujusmpdi,   9M^s> 

tram  nactaa)i^i)esU^,^e- 

lis,  |H-ohM»  evasentp.iipg 

.Qup4  si.qup^ii^ Jiinjppe- 

iitonim,  r<ii(^^K»fiM{^(Mu- 


'^htiia  est)  ndittietttiae  istttfs 
culmeil^^'  mmigeth  pH^ 

fecto,  hominum  hsc,  non 

rtis   vitia.  esse.      Nq^que 

Itt^:  (tittiuod  res  est  di- 

m)^^<fificiies  prppemodam 

kif-  sjpSiiote  ^aestiones  ex 

' ^iinapih '  juris   briuiiitur, 

^  aliquahdo  et  imperitia 

SMiitftitn  pacHones  aut  in- 
^ui)^tii  ebnseHberrtiuttt ; 
jii^  ex  t^tamentis  per- 
e!ds^kbsttrdt!ry  ^nanti- 
mcjue,   sive  kb  ^cdesis 
^irmujUlr  fecttfre  factis,  sive 
'"^a  tabd!rdhe  &  scriba;  me 
'%W'  'bitperitb    quocunque 
^ilibnoiidutiquain  denique 
'  '&l  '2psh  cotnitiorum  insti- 
.')Mfi^ -cautidnam  atque  ad- 
^'iiitiodtim  mole  onustis,  & 
vef  m  pulvere  ac  festina- 
ttdhe    (5Q0seriptis,    vel   a 
JEk^oIb  qiiopiam  in  hoc  ge- 
)he^  contctis  &  emenda- 

^  ^Quod  si  homines  in  tes- 
tamenlSs,^  cbntractib'  &  in- 

'Wi^lii  >aiis  conficien- 
^^dls^'-^lldiim  ac  matur urn 
"'^HlUAm^  a9lr}|i«^nt^  ope- 
^'te^Saaborete  dilig«n. 
'^^iitiPWtiutiierbnt  tbtisiHftrii 
:^ia^riittrt*  subrum.  cau- 
"^ify^re^'kcf  »Mate  pemos- 
'  ^iBil^i  qil^  tif^te  &  ad  rem 
-^fos$ai  .^dMttaddate  im- 
^^fiimif.tt^^pfmdemtz  etsi 
^^o]km  {i^bficis  bomitiis  san- 
^""'^miky  liOtt  <biii  antiqua  ra- 
''^^SoU^'fUiakrMtWi  ab  iis 

sQilic^^  <pnf  eiiplohite  no- 
*^ WVtt  ^id  ld#  quaqne  re 
-"^|$bs)»1fl&U  'jtM'^Tegni  Mti- 
^^<^fiUt»'>j^resAitdeHtj  qudtis-^ 


T^'iMd^  id^m; 


uUi 


intent  you  («  it  bebow 
eth)  to  be  learned  in  your 
profession^  and  ^  you  shall 
find;  that  it'is^  hoctaiJiia 
vitium  non  piofeasionis; 
md  to  say  the  tnith^  :the 
greatest  questions  arise  not 
t^n  any-  of  tiic  ndes  of 
the  common  law^bot  some- 
times  upon  cok^veyances 
und  instruments  made  ^ 
men  unlearned  4^:  mtaiy 
times  upon  wills  intricate- 
ly, absordly  and  repugnant 
set  down,  by  parsims, 
scriveners  and  soch  other 
imperites:  and  ofi^entimes 
upon  Acts  of  Parliamirat, 
overladen  witii  provisoes 
and  additions,  and  flOMiy 
tames  on  a  sudden  penned 
or  corrected  b^  men  of 
none  or  very  litde  judg- 
ment in  law« 


V,' 


l*' 


I      : 


Iftnenwonld  Cake  sound  Therenedj. 
advice  and  counsel  in  midc- 
ing  of  their  conveyances, 
assurances,  '■  instruments, 
and  wilts ;  and  coiii»eUors 
would  take  pains  to  be 
rightly  and  ttuly  informed 
of  the  true  state  of  theii 
client's  case,  saas  their  ad- 
vice amd  counsel  might  be 
apt  and  agreeable  to,  their 
client^  estate  ;  and  if  Acts 
of  Parliament  weree  after 
•the  old  fashion  penned^and 
by  such  only  as  pei^ftotly 
knew  what  the  'Common 
la'#  was  before  the  msking  ^ 
^f  ai^  Act  mi  Barkament 
X)0nieerni«g  thaltmaMtf f  ^ 
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alto  how  fat  forth  fbtmet 
ftt&tat6&  had  provided  re- 
tAfidy  fbr  former  mischiefl 
Md  ddectd  discovered  by 
e^p^rlence;  then  should 
very  few  questions  in  law 
adse,  nod  the  learned 
Khould  not  so  oflen  and  so 
much  perplex  their  heads^ 
to  make  attonement  and 
peaee  by  construction  of 
law  between  insensible  and 
disagreeing  words»  sen- 
tences, and  provisoes,  as 
they  now  do. 

In  all  my  time,  I  have 
pot  known  two  questions 
mhde  of  the  right  of  de- 
scents of  escheats,  by  the 
common  law,  &c.  so  cer* 
tain  and  sure  the  rules 
thereof  be :  happy  were 
arts,  if  their  professors 
would  contend,  and  have 
a  conscience  to  be  learned 
in  them,  and  if  none  but 
the  learned  would  take 
Upon  them  to  give  judg- 
ment of  them. 


Tour  kind  and  favour^* 
able  acceptation  (gentle 
reader)  of  my  former  edi- 
tion, hath  caused  me  to 
publish  these  few  cases  in 
performance  of  my  former 
promise,  and  I  wish  to  you 
all  no  less  profit  in  reading 
of  them  than  I  persuade 


que  etiam  instituta  Vetera, 
malis  &  incommodis  illo- 
rum  temporum  experientia 
retectis  providerint  &  oc- 
currerint,  certe  quidem 
tum  questiones  in  jure  per- 
paucse  orirentur,  neque  se 
torquerent  adeo  viri  docti, 
in  conciliandis  aptandisque 
secundum  juris  regulas, 
verbis,  sententiis,  et  cau- 
telis  pugnantibus  alioqui 
inter  se  planeque  incom- 
modis ac  ineptis. 

Quinetiam  a^eo  certum 
est  jus  nostrum  sibique 
constans,  ut  ex  toto  illo 
tempore  quo  studium  & 
institutum  hoc  vitsB  sum 
ingressus,  ne  duas  quidem 
adverti  questiones  de  jure 
hasreditatum,  de  terrarum 
legitima  confiscatione  sive 
(ut  loquuntur)  escceta  ali- 
isque  consimilibus.  Fe- 
lices merito  perhiberentur 
artes,  si  quidem  primo  qui 
eas  prontentur,  sum  ma 
cura  ac  religione  in  id  in- 
cumberent,  ut  possent  ple- 
nam  perfectamque  earum 
cognitionem  adipisci :  de- 
inde  si  in  eas  nullus  cen- 
soriam  authoritatem,  abs- 
que judicio  &  doctrina  cen- 
soria  in  se  assumeret* 

H  umanissi  mi  lectores, 
fecit  gratus  ac  benevolus 
vester  animus  quo  superi- 
orem  elucubrationum  me- 
arum  editionem  prosecuti 
&  amplexi  estis,  ut  quod 
de  secunda  hac,  numero 
causarum  aucta,  prius  pro- 
miseram  nunc  exoluam  } 
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in   quibus   legendis   non  myself  to  have  reaped  in 

minorem     vobis     exopto  observing  of  them:    this 

fructum,  quam  (sicut  mihi  only  of  the  learned  I  de- 

persuadeo)  in  colligendis  sire: 
ipse  perceperim.  Hoc  tan- 
tum  a  doctis  peto : 


Perlege ;  sed  si  quid  novisti  rectias  istis, 
Candidus  imperti ;  si  noOf  hiis  utere  mecum. 
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A, 

AUDELEY. 

Aldeburgh. 

Ascoughe. 

Ashton. 

Ardeme. 

Alyngton. 

B. 

Bereford. 

Burghe. 

Brooke. 

Butler. 

Browne. 

Bridges. 

Bere. 

Belknap. 

Babthorpe. 

Brampton. 

Bingham. 

Billing. 

Babington, 
Barton. 

BrudnelL 

Brian. 

Bacon. 

BeU. 

Beaumont. 

Basset. 

Botteler. 

Bousser. 

Brenchesle. 

Bois. 

C. 

Cheny. 

Cavendish. 

Clopton. 

Connisby. 

Constable. 

Cockeine. 


Choke. 

Catesby. 

Cherlton. 

Callowe. 

Colepeper. 

Corbet 

Carril. 

Cottesmore. 
Cooke  William, 

D. 

Danby. 

Danvers. 

Delves. 

E. 

Elderton. 
Ermitage. 
Englefield. 
Elyot 

F. 

Fortescue. 

Falstoff. 

Fencotes. 

Finchden. 

Fineux. 

Fitz-John. 

Fitz-James. 

Fitz-Herbert. 

Fisher. 

Frowick. 

Fulthorpe. 

Fairfax. 

G. 

Glanvile. 

Grevile. 

Grene. 

Gascoine. 

Godard. 


Gargravc. 
Gawdy. 

H. 

Howard. 

Hussey. 

Holt. 

Hankford. 

Heydon. 

Herle. 

Hare. 

Hubart. 

HilL 

Hales. 

Huls. 

Hody. 

Haugh. 

Hynde. 

Harper. 

I. 

Ingleby. 

Juyin. 

Jenney. 

K. 

Knyvet 

Kmghtley. 

Kirton. 

Kingsmill. 

KelkshuU. 

L. 

Laicon. 

Lowther. 

Littleton. 

Lfodington. 

Luke* 

M. 
Mowbrey* 
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Markham, 

Molyneux. 

Mordant 

Morgan. 

Menrin. 

Mutford. 

Martin* 

Marow. 

Mountague* 

Moyle. 

More. 

Meade, 

Manwood. 

N. 

Needle. 

North. 

Nde. 

Newport. 

Newdigate. 

Newton. 

Norton. 

Nedbam. 

Norwich. 

O. 

Oxenbridge. 

Owen. 

Onley. 

P. 

Persey. 

Pole. 

Pawlet. 


Paston. 

Portington. 

Poer. 

Pigot. 

Portman. 

Preston. 

Palmer. 

Pollard. 

R. 

Ratcliffe. 

Russel. 

Roe. 

Riche. 

Rokeby* 

Rolfe. 

Rokewood. 

Rhodes. 

S. 

Segrave; 
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MANSER'S  CASE. 


Pasch.  26  Eliz.  Rot   1608. 


In  the  Common  Pleas. 


Richard  Maksxr,  late  of  LondoDy  yeoman,  (otherwise  called       1584. 
Richard  Manser  of  Gillingham  in  the  county  of  Kent,  yeoman)       Wy^/ 
(a),  was  summoned  (b)  to  answer  William  Painter,  Esq.  of  a      Paintbr 
plea  that  he  render  to  him  40  pounds,  which  he  owes  to  him,  ^' 

and  unjustly  detains  (c),  &c.    And  whereupon  the  said  William  fp^n"*"aj. 
(d),  by  Thomas  Antrobus  his  attorney,  saith,  that  whereas  the  i^ndon  m. 
aforesaid  Richard,  on  the  6th  day  of  April,  in  the  12th  year  of  S*?*^^"*? 
the  reign  of  the  lady  the  now  Queen,  at  London,  in  the  parish     *     " 
of  the  Blessed  Mary  of  the  Arches,  in  the  Ward  of  Cheap,  by 
his  certain  writing  obligatory  granted  himself  to  be  bound  to 
the  same  William  in  the  aforesaid  40  pounds,  to  be  paid  to  th^ 
same  William  on  the  feast  of  the  Lord's  Ascension  then  next 
following  (s);  yet  the  aforesaid  Richard,  though   oftentimes 

'  ■  ■  ■ ■   I    ■  I  I  *■  »     .  ■■  ■  ■    I  ^p  ■ 

(a)  That  it  is  not  necessary  to  state  the  addi-  Lord  ▼«  Honsfotm,  11  East,  6t. ;  and  there  said 
tioo  inthedeelaratioo,5  Bos.  and  P.  395.  (Ed.)  that  the  words  **  of  a  plea  that  he  render,"  Sec. 

(b)  In  defrf,  as  well  as  in  occoimi,  covenanip  are  saperflnons,  and  may  be  rejected,  S.  C.  Sed 
mmmUy,  dttiame^  and  rcplmii,  where  the  origi-  vid.  6  Mod.  306.  Actions  by  and  against  exe- 
nal  b  a  saamioiu,  the  aeclaration  by  origiial  enters  and  administrators  must,  in  general,  be 
writ,  in  the  King's  Bench  or  Common  Pleas,  broaght  in  the  detUei  only,  see  Com.  Dig. 
begins  by  stating  that  the  defendant  was  sttjn-  Pleader,  2  D.  1,  S.  S  W.  8.  3  East,  S.  1 
MMcd  to  answer:  in  actions  on  the  casf,  ^rcs-  Sannd.  l.  US.  n.  (1).  316.  4  Maol.  and  S.  126- 
|MH9,  ifeeimtni.  Sec.  where  the  original  is  an  at-  (Ed.)  [Vid.  note  (a)  HargraveU  cate^  VoL  III.  p. 
Uchment,  it  states  that  he  was  attached  to  64.— J. P.P.] 

answer.  Com.  Dig.  Pleader,  C.  13.  t  Sannd.  1.  (d)  That  where  the  parties  have  been  once 

(i).    Bnt  where  by  the  declaration  it  appears  caUed  by  their  names,  they  may  be  afterwards 

that  the  defendant  was  iummoned^  instead  of  designated  by  the  terms  **  the  said  plaintiff/' 

aiUttked^  or  viee  ver$^,  the  defendant   cannot  and  *'  the  said  defendant,"  Davuem  ▼!  Savage, 

demur,  without  craving  oyer  of  tlie  original,  and  t  Marsh.  101.    6  Taunt.  ISl.  1  Mew  Rep*  S89. 

setting  it  forth,  in  order  to  shew  that  it  does  (Ed.^ 

not  warrant  the  decburation ;  and  as  oyer  cai|-  (s)  At  common  law,  it  was  nsual  for  the  ob- 

not  now  be  had  of  the  original  writ,  it  seems  ligee  of  a  bond,  with  a  penalty  conditioned  for 

tliat  the  declaration  is  no  longer  demurrable  the  performance  of  covenants,  to  declare  on 

for  the  above  cause,  1  Saond.3l8.(3).  Cro.  Jac.  the  bond  merely;  to  which  the  defendant  hav- 

106.    Cro.  Car.  9l.    1  Sid.  433.    3  Keb.  544.  ing  craved  oyer  of  the  conditiop,  and  the  deed 

1  Mod.  3.    4  Mod.  34.  6  Mod.  38.  8  Salk.  701.  containing  the  covenants,  usually  pleaded  per. 

3  Ld.  Raym.  903.  Fort.  341.  Ca«  Temp.  Hardw.  formance ;  to  this  the  plaintiff  replied  a  breach 
189l  3  Wils.  86. 395.413.  Com.  Dig.  Pleader,  of  one  of  the  covenants ;  and  upon  issue  joined 
C  If.  14.  3  M.  6.    1  Tidd.  Prac  438.  (Ed.)  «  and  proof  of  such  breach,  the  plaintiff  was  en- 

(c)  Here  the  declaration  is  in  the  debet  and  titlea  not  oti^  to  recover  the   penalty,  that 

deimeiy  bnt  hi  debt  on  bond  the  plaintiff  may  being  tlie  legal  debt,  but  also  to  take  out  eze- 

deelaie  in  the  dethut  only.  ITiiioii  v.  Uabdav^  cution  for  the  same ;  althoush  the  penalty  far 

4  Maol.  and  S.  130. ;  and  in  debt  by  bill,  m  exceeded,  in  amount,  the  damages  which  he 
K«  B.  ^  of  a  plea  of  debf '  would  be  sufficient,  had  sustained  by  breach. of  the  covenant;  nndcr 
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thereunto  required,  the  said  40  pounds  unto  the  same  William 
hath  not  yet  rendered,  but  the  same   to  him   hath  hitherto 


these  circnmstances,  the  defendant  could  only  cause  why  execution  shall  not  be  had  upon  the 
obtain  relief  l^  applying  to  a  conrt  of  equity,  said  judgment;  upon  which  there  shall  be  the 
which  would  direct  an  issue  of  ^mmfoni  itoomt-  like  proceeding,  as  was  in  the  action  of  debt 
JkaHUf  and  prevent  any  exechtion  from  being  upon  the  said  lM>nd,  for  assessing  damages  upon 
enforced  for  more  than  the  damage  actually  trial  of  issues  joined  upon  such  breaches,  or  in- 
tustained,  1  Selw.  N.  P.  5th  edit.  577,  8.  To  quiry  thereof,  upon  a  writ  to  be  awarded  as 
obviate  this  incouTenience,  it  was  enacted  by  aforesaid :  and  upon  payment  or  satisfaction  as 
Stat  8  and  9  W.  9.  c.  11.  s.  8.  *'  that  in  actions  aforesaid  of  such  future  damages,  costs,  and 
upon  l)ond,  or  any  penal  sum,  for  non-perform-  clmrges,  all  further  proceedings  are  again  to  be 
anceof  any  covenants  or  agreements  contained  staid ;  and  so  toHes  qmotUt;  and  the  defendant, 
in  any  indenture,  deed,  or  writing,  the  plain-  his  body,  lands,  or  goods,  shaU  be  discharged 
tiff  ma^  assign  as  many  breaches  as  he  shaU  out  of  execution  as  aforesaid."  This  statute 
think  fit,  and  the  jury,  upon  triid  of  such  ac-  has  received  a  very  liberal  construction  in  fa- 
tion,  shall  assess  not  only  such  damages  and  TOur  of  defendants,  5  T.  R.  636;  thus  it  has 
costs  as  have  been  heretofore  usually  done  in  been  held  to  extend  to  covenants  and  agree- 
such  cases,  but  also  damages  for  such  of  the  as-  ments  contained  in  the  condition  of  the  bond, 
■igned  breaches  as  the  plaintiff  shall  prove  to  as  well  as  when  they  are  in  a  different  instm- 
have  been  broken ;  and  like  judgment  shaU  be  ment,  CoUim  v.  CoUtas,  S  Burr.  772.  820.  S 
entered  on  such  Terdict,  as  heretofore  has  been  Bl.  Rep.  843.  Dougl.  519 ;  and  it  is  now  set. 
usually  done  in  such  like  actions ;''  and  if  jodg-  tied  (notwithstanding  some  cases  to  the  con- 
ment  shall  be  given  for  the  plaintiff,  on  demur*  trary.  Walker  v.  Pneatltif,  Com.  Rep.  376,  Dry 
rer,  or  by  confession,  or  nihil  dicii  then  the  t.  Bond^  Bui.  N.  P.  164.  Paul  v.  ICogers,  5  T. 
stitote  directs,  "  that  the  plaintiff  upon  the  R.  541,  n.  (6),  that  the  statute  is  compulsory 
roll  may  suggest  as  many  breaches  of  the  cove-  on  the  plaintiff  to  proceed  in  the  mettod  it  pre- 
nants  and  agreements  as  he  shall  Uiink  fit,  upon  scribes,  Drage  t.  Brandy  t  Wils.  377.  Cowp. 
which  shall  issue  a  writ  (for  the  form  of  which  357.  Hardy  y,  Bem^  5  T.  R.  540,  Rolei  v. 
see  2  Sannd.  187.  c),  to  the  sheriff  of  that  county  Roseicett,  5  T.  R.  538.  Waleot  v.  Goulding,  8 
where  the  action  shall  be  brought,  to  summon  a  T.  R.  126.  ElM  fVelchr,  Irtlamd,  6  East,  613. 
jnr^  to  appear  before  the  justice  or  justices  of  2  Smith,  666,  Since  these  determinations,  it 
assize,  or  nisipriutf  of  that  county,  to,  inquire  has  been  considered  advisable,  in  cases  vrithin 
of  the  truth  or  every  one  of  these  breaches,  and  the  statute,  to  set  forth  the  condition  ofihe 
to  assess  the  damages  that  the  plaintiff  shall  bond,  and  the  breaches  thereof,  in  the  declara- 
have  sustained  thereby ;  inwhichwrititshallbe  tion;  though  it  seems  the  breach  may  be  as- 
commanded  to  the  said  justices,  that  they  shall  signed  in  the  replication.  See  Eikertey  v. 
make  a  return  (seeSSaund.  187  c.)  thereof  to  Jackson^  8  T.  R.  255.  Tomht  v.  Painter,  13 
the  court,  whence  the  same  shall  issue,  at  the  East,  1.  2  Saimd.  187.  (2).  2  Chit.  Plead, 
time  in  such  writ  mentioned ;  and  in  case  the  192.  An  annuity  bond  {fyalcoiy.  Gaulding,  8  T. 
defendant,  after  such  judgment  entered,  and  R.  126),  an  arbitration  bond  {fVelch  v.  Ireland, 
before  any  execution  executed,  shall  pay  unto  sup.),  a  bond  to  perform  an  award  (S.  C),  and 
the  court,  to  the  use  of  the  plaintiff,  his  execu-  a  bond  conditioned  for  payment  of  money  by 
tors  or  administrators,  such  damages  so  to  be  instalments  ( WiUoughhif  v.  Swinion,  2  Smith, 
assessed  by  reason  of  all  or  any  of  the  breaches  663.  6  East,  55oy  are  vrithin  the  statute ;  but 
of  such  covenants,  together  with  costs  of  it  does  not  extena  to  post  obit  bonds  (2  Camp, 
suit,  a  stay  of  execution  of  the  said  iudgment  285.  n.)  nor  to  common  money  bonds  (which, 
shall  be  entered  upon  record;  or  if,  by  reason  however  are  provided  for  by  the  stat.  4  Ann. 
of  any  execution  executed,  the  plaintiff,  or  his  c.  16,  enacting,  that  if,  at  any  time  pending  an 
personal  representative,  shall  be  folly  paid  or  action  upon  any  such  bond,  the  defendant  shall 
satisfied  all  such  damages,  vrith  costs  of  suit,  bring  into  court  the  principal,  interest,  and 
and  all  reasonable  charges  and  expenses  for  costs  of  suit,  the  same  shall  be  taken  in  dis- 
execnting  the  said  execution,  the  body,  lands,  or  charge  of  the  bond,  and  the  court  shaU  give 
goods  of  the  defendant  shall  be  thereupon  forth-  judgment  accordingly ;  nor  to  bail  bonds  fSelby 
with  discharged  from  the  said  execution,  which  t.  Serres,  2  Bos.  and  P.  446),  replevin  bonds 
shall  likewise  be  entered  upon  record ;  but,  (Middleton  v.  Brtfan,  3  Maul,  and  S.  155),  or  a 
notwithstanding  in  each  case  such  judgment  petitioning  creditor's  bond,  SwUhey  t.  Edmon' 
shall  remain  as  a  further  security  to  answer  to  9on,  3  East,  22 ;  nor  to  a  judgment  entered  up 
the  plaintiff  and  his  personal  representative,  on  a  warrant  of  attorney,  Autlerbury  v.  MoT' 
such  damages  as  shall  be  sustained  for  further  gun,  2  Taunt.  195.  Cox  v.  Radbard,  3  Taunt.  74. 
breach  of  any  covenant  in  the  said  indenture,  Kinneraley  v.  Mueeen,  5  Taunt  264.  £t  vid. 
&c>  upon  which  the  plaintiff  may  have  a  ecire  Tilby  v.  BeH,  16  East,  164.  Before  this  sta- 
faeiaa  (see  WUUmghby  v.  Swiwton,  6  East,  550.)  tute,  the  plaintiff  could  only  assign  one  jkeaeh 
upon  the  said  judgment  against  the  defendant,  upon  abend  or  penal  sum,  for. the  performance 
or  against  bis  heir,  ter-teoant,  or  his  personal  or  covenants ;  ror  if  he  assigned  several  breach- 
representative,  suggesting  other  breaches  of  es,  the  declaration  was  bad  for  duplicity,  be- 
the  said  covenants  or  agreements ;  and  to  oause  the  bond  was  forfeited  by  the  breach  of 
summon  him  or  them  respectively,  to  shew  one  covenant^asmachaaof  aeTendoovenaDti; 
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refiisedy  iuid  still  doth  r^se  to  render:  whereupon  he  saitb^ 
that  he  is  injured,  and  hath  damage  to  the  value  of  ten  pounds, 
and  thereupon  he  bringeth  suit,  &c.  And  he  brings  here  into  Profert 
court  the  aforesaid  writing  (f),  which  doth  testify  the  said  debt, 
in  the  form  aforesaid,  the  date  of  which  is  the  day  and  year 
above-said,  &c. 

And  the  said  Richard,  by  John  Cooke  his  attorney,  comes  piea. 
and  defends  the  force  and  injury,  when,  8cc.  and  prayeth  oyer   Oyer  of  the 
of  the  writing  aforesaid  (g)  ;  and  it  is  read  to  him,  &c.    And  condition. 
he  also  prayeth  oyer  of  the  indorsement  of  the  same  writing, 
jmd  it  is  read  to  mm  in  these  words.     **  The  condition  of  this   Deed  set  cot 
oUigatioo  is  such,  that  whereas  the  within  bounden  Richard  intugefferba. 
Manser,  and  John  Manser  his  son,  by  their  deed  of  feoffment, 
bearing  the  date  of  this  obligation,  have  given,  granted  and 
confinned,  unto  the  within  named  William  Painter,  and  his 
all  that  parcel  of  woodland  called  Southwood,  containing 


by  estimation  ten  acres,  be  it  more  or  less,  lying  together  in  the 
parish  of  Gillingham  within  said,  and  Bedhurst  in  the  con 


county 
within  said,  to  the  lands  of  one  Thomas  Kemsley  towards  the 
east,  west,  and  north,  and  to  the  King's  highway  towards  the 
south  adjoining,  as  by  the  same  deed  more  at  large  it  appear- 
eth ;  if  the  said  William  Fainter  and  his  heirs  shall  and  may 
at  all  times  ^hereafter  have^  hold,  and  enjoy  all  the  foresaid  r  •  i  b.  1 
parcel  of  woodland,  with  the  appurtenances,  discharged  or  saved 
narmless  of  and  from  all  and  every  former  bargain,  sale,  gift, 
{prant,  lease,  right,  jointure,  dower,  rent-charge,  and  all  otner 
things  and  incumbrances  whatsoever,  had,  made,  or  suffered  to 
be  done  by  the  said  Richard  Manser,  or  his  heirs  or  assigns : 
and  also  if  the  said  Richard  Manser,  and  John  Manser  his  son, 
and  their  heirs,  and  the  heirs  of  either  of  them,  do  at  all  times 
hereafter,  upon  request  to  them  or  any  of  them  made,  at  the 
only  cost  and  charges  of  the  said  William  Painter,  his  heirs 
and  assigns,  make,  seal,  deliver,  acknowledge,  and  do  all  and 
every  such  further  reasonable  act  and  acts,  thing  and  things, 
device  and  devices  in  the  law,  as  shall  be  reasonably  deviced  or 
required  to  be  done  by  the  said  William  Painter,  his  heirs  or 
assigns,  or  his  or  their  counsel  learned  in  the  law,  for  the  further 
assurance,  surety,  and  sure  making  of  the  aforesaid  parcel  of 
woodland,  with  the  appurtenances,  unto  the  said  William  Painter 
his  heirs  and  assigns :  that  then,  this  present  obligation  to  be 
Void,  or  otherwise  to  remain  in  his  force  and  virtue.''     Which 
being  read  and  heard,   the  said  Richard  saith,   that  the  said   ThatthePlain. 
William  ought  not  to  have  his  action  against  him,  because  he  j^?ed*thcUndi 
saith,  that  the  aforesaid  William,  from  the  time  of  the  making  discharged, 


bat  in  an  action  of  covenant  he  may  assign  averments  in  ezcnse  of  a  profert,  2  Chit  Plead, 

breaches  apon  every   one  of  the  covenants,  191.    (fiD,) 

Post.  4.«.l8attnd.68.(i)(a).    Astothejudg-  (o)  That  the  defendant  cannot  plead  per- 

laent  in  cases  within  this  statute,  see  post,  p.  formance  of  the  condition  of  a  bond,  without 

4f6.  n.  (k).    (Ed.)  praying  oyer,  and  setting  out  the  condition  tJi 

(p)  As  to  the  profert  in  general,  see  ante  p.  hoc  verba,  «  Saund.  409.  («).    As  to  the  plea  of 

3«.  n.  (r  t\    4  East,  585.    Com.  Dig.  Pleader,  performance  in  general,  see  po!»t,  p.  4S6.  n,  (h). 

O.  P.    1  Saond.  9.  (i)  [note  (c)  Dr.  Leyfield's  (Ed.) 
Case,  voL  v,  p«  413.  J.  F.  F*] ;  and  for  forms  of 
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and  keft  In-  of  tbe  writing  aforesaid,  until  the  dajr  of  the  obtaininff  of  the 
from'^U  to-  original  writ  of  the  said  William,  that  is  to  say,  the  16th  day  of 
cunbraneeB;     October,  in  the  24th  year  of  the  reign  of  the  now  Queen,  had, 

held,  and  enjoyed  all  the  said  parcel  of  wood,  with  the  appur- 
tenances, called  Southwood,  in  the  condition  aforesaid  above 
specified,  kept  free  of  and  from  all  and  singular  former  bar- 
•  gains,  sales,  gifts,  grants,  demises,  rights,  jointures,  dowers, 

rentHrharges,  and  from  ail  other  charges  and  incumbrances 
whatsoever,  had,  made,  or  suffered  to  l>e  made,  by  the  said 
Richard  Manser,  his  heirs  or  assigns,  according  to  the  form 
and  that  tbe  and  efiect  of  the  indorsement  thereof.  And  the  said  Richard 
vUedlfrelease  fu'^'^er  saith,  that  after  the  making  of  the  writine  aforesaid, 
to  be  sealed  by  and  before  the  day  of  tbe  obtaining  of  the  original  writ  afore- 
the  defendant  gaid,  that  is  to  say,  tbe  tenth  day  of  April,  in  me  24th  year  of 
which'thS'de.  ^^^  reign  of  the  said  lady  the  now  Queen,  the  aforesaid  Wil- 
fendant  seal-  liam  Painter,  at  Gillirigbam  m  the  county  of  Kent,  devised  in 
edybathUson,  writing,  a  certain  writing  of  release,  between  the  said  William 
coDid  notread,  Painter,  and  him  the  said  Richard  Manser,  and  the  aforesaid 
prated  the  '  John  Manser,  and  then  and  there  required  the  said  Richard, 
plaintiff  to  de-  ^|^j  ^{^^  g^]^  John,  tBat  they  would  seal  and  deliver  the  said 

to  shew  to  a*"  writing  as  their  deed;  whereupon  the  said  Richard  the  said 
man  learned  in  writing  at  GiUingliam  aforesaid  sealed  and  delivered  as  the 
fom*h[ra\f  it"  ^®^  ^^  ^®  ^^  Richard,  to  the  aforesaid  Willianu  And  fur- 
were  accord-  ther  the  said  Richard  saith,  that  the  said  John,  son  o(  the  said 
ing  to  the  con-  Richard,  in  the  condition  aforesaid  named,  upon  the  request  of 
ft  werewcold.  ^^«  ^^^  William,  made  to  the  said  John,  to  seal  and  deUver  that 
ing  to  the  con-  writing  as  bis  deed,  upon  the  shewing  of  the  said  writing  of  r^ 
[  *  2  a.]  lease  ^so  devised,  because  the  said  John  was  not  lettered,  and 
didon  he  could  not  read,  nor  discern  the  contents,  or  matter  of  the  said 
would' seal  it.  writing,  at  Gillingham  aforesaid,  then  required  of  the  said  Wil- 
^?  ^  &*^  ^'^"^  Painter  the  writing  aforesaid,  to  be  delivered  unto  him,  to 
^c°'    *  shew  the  same  to  a  man  learned,  who  could  read  the  said  writ- 

ing to  him ;  so  that  he,  upon  the  reading  of  the  contents  of  the 
^  writing  aforesaid,  might  inform  himseff,  whether  that  writing 

were  made  according  to  the  tenor  of  the  condition  aforesaic^ 
or  not ;  and  the  said  John  said  then  and  there,  that  he  would 
seal  and  deliver  that  writing,  if  that  writing  were  according  to 
the  tenor  of  the  condition  aforesaid ;  but  the  said  William,  wen 
Excnse  of  per-  and  there  refused  to  deliver  to  the  said  John  the  writing  afoie- 
formance.         said,  to  shew  to  a  man  learned  in  the  law,  who- could  read  the 

same  to  the  said  John :  by  reason  of  which,  the  said  John  did 
not  seal  nor  deliver  tbe  writing  aforesaid  to  the  said  William, 
upon  the  request  of  the  said  William,  in  manner  and  form 
aforesaid  made.  And  the  aforesaid  Richard  Manser  further 
saith,  that  from  the  time  of  the  making  of  the  writing  aforesaid, 
until  the  day  of  the  obtaining  of  the  writ  aforesaid,  there  were 
not  any  other  or  farther  act  or  acts,  device  or  devices,  by  the 
said  William,  or  his  counsel  learned,  devised  and  required  to 
be  done  to  the  aforesaid  William  Painter,  for  the  further  assur- 
ance, security,  and  sure  making  of  the  aforesaid  parcel  of  wood, 
with  the  appurtenances,  by  the  said  Richard  Manser  and  Johii 
Manser,  or  either  of  them,  to  the  aforesaid  William  Painter,  his 
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heirs  and  assigns,  according  to  tlie  form  and  efiect  of  the  con* 
dition  aforesaid  to  be  dene ;  and  this  he  is  ready  to  verify : 
whereupon  he  prayeth  judgment,  if  the  said  William  ought  to 
have  his  action  aforesaid  against  him,  &c.  And  the  said  Wil-  Oc'n»»'«*«'. 
liam  saith ,  that  the  plea  of  the  said  Richard,  in  manner  and 
form  above  pleaded,  is  not  sufficient  in  law  to  bar  the  said 
William  from  having  his  action  aforesaid  against  the  said 
Richard,  and  that  he,  to  that  plea,  in  manner  and  form  aforesaid 

E leaded,  needeth  not  by  the  law  of  the  land  to  answer,  and  this 
e  is  ready  to  verify ;  whereupon  for  defect  of  a  sufficient  plea 
in  this  particular,  the  said  William  prays  judgment,  and  his 
debt  afofesaid,  together  with  his  damages,  by  occasion  of  de- 
taining his  debt  to  be  adjudged  unto  him,  &c.  (h)  And  the  Joinder, 
said  Richard,  forasmuch  as  he,  sufficient  matter  in  law,  to  bar 
the  aforesaid  William  of  having  the  action  aforesaid  against 
the  said  Richard,  hath  above  alleged,  which  he  is  ready  to 
verify,  and  which  matter  the  said  William  doth  not  deny,  nbr 
to  the  same  in  any  manner  answer,  but  the  same  averment  to 
admit  doth  altogether  refuse,  he  as  before  prays  judgment, 
and  that  the  said  William  may  be  barred  from  having  his 
action  aforesaid  against  him  the  said  Richard,  Sec.  And  be-  ^"jj*  adfisare 
cause  the  justices  here  will  advise  of  and  upon  the  premises 
before  they  give  judgment,  day  is  giveii  to  the  parties  aforesaid 
thereof  here,  until  the  morrow  oF  the  Holy  Trinity,  to  hear 
*their  judgment,  because  the  said  justices  here  thereof  are  not  [  *  2b.  ] 
yet,  &c.  At  which  day  here  come,  as  well  the  said  William 
Painter  as  the  said  Richard  Manser,  by  their  attornies  afore- 
said; and  because  the  justices  here  will  further  advise  of  and 
upon  the  premises  before  they  give  judgment,  further  day  is 
given  thereof  to  the  parties  aforesaid,  here  until  in  eight  days 
of  St.  Michael  (i),  to  hear  their  judgment ;  because  the  said 
justices  here  thereof  are  not  yet,  &c.  At  which  day  here  come,  imj-m^nt  fo, 
as  well  the  said  William  Painter,  as  the  said  Richard  Manser,  uie  pUiotiff. 
by  their  attornies  aforesaid ;  and  upon  this  the  premises  being 
seen,  and  by  the  justices  here  fully  understood,  it  seemeth  to  the 
Justices  h'ere,  that  the  aforesaid  plea  of  the  said  Richard  Man- 
ser above  in  bar  pleaded,  is  not  sufficient  in  law  to  bar  the  said 
William  from  having  his  action  aforesaid  against  the  said 
Richard  Manser,  as  the  said  William  Painter  above  hath 
alledged  :  therefore  it  is  considered,  that  thesaid  William  Painter 
recover  against  the  said  Richard  Manser  his  debt  aforesaid,  and 
his  damages,  bv  occasion  of  detaining  of  his  debt,  to  €0  marks 
to  the  said  William,  with  his  assent  by  the  court  here  adjudged 


(h)  That  at  this  day  a  plea  of  performance  of  body  of  the  declaration  to  be  dne,  is  no  groond 

the  condition  of  a  bond  generally,  can  only  be  of  demurrer.    See  1  H.  Bl.  249.    11  East,  6S* 

taken  advantage  of  by  special  demnrrer,  see  Com.  Dig.  Plead.  £.  84.    Vln.  Abr.  Miscast- 

pott  p.  430.  0.  (p).    As  to  demurrers  in  gene-  ing.    (Ed.) 

ral,  ante  p.  82.  n.  (y  1).    In  debt  ou  bond  the  (i)  Ante  p.  9.  n.  (i). 
demanding  more  or  less  than  appears  from  the 
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(k),  and  the  aforesaid  Richard  in  mercy,  &c  Afterwards,  that 
is  to  saj,  the  10th  day  of  June,  in  the  28th  year  of  the  reign  of 
the  now  Queen,  came  into  court  here  the  said  William  Painter 
by  the  aforesaid  Thomas  Antrobus,  his  attorney;  and  by  a 
special  warrant  made  to  him  in  this  behalf,  acknowledged  that 
he  IS  satisfied  of  the  debt  and  damages  aforesaid ;  therefore  let 
the  said  Richard  be  acquitted  of  the  debt  and  those  damages, 
&c. 


(k)  In  cases  within  the  sUt  8  and  9  W.  S.  the  court  on  the  retnrn  of  the  inqniry,  Hankm 

€•  11,  judgment  is  signed  for  the  penalty,  as  at  ▼•  Broomhead^  3  Bos.  and  P.  607.  1  Tidd.  Ihvc. 

common  law,  though  it  will  only  stand  as  a  se-  601, 2.    And  see  1  Sannd.  58.  a.  for  the  mode 

cnrity  for  the  damages  sustained,  Goodwin  v.  of  entering  op  the  judgment,  so  as  to  obtain 

C^npidtf,  Cowpr.  S57.    f  Burr.  8<5;  and  after  the  costs  of  the  inquisition;  see  also  S  Bos.  and 

signing  judgment,  either  upon  demurrer  or  by  P.  31S.    On  the  execution  of  a  writ  of  inquiiy, 

default,  the  plaintiff  must  proceed  on  the  sta-  under  this  statute,  in  the  case  of  debt  on  l>ond 

tute,  by  suggesting  breaches  on  the  roll ;  of  conditioned  for  the  performance  of  covenants, 

which  a  copy  must  be  given  to  the  defendant,  if  the  condition  be  not  set  out  in  the  pleadings, 

with  notice  of  inouiry  for  the  sitting  or  assiies.  the  plaintiff  must  prove  that  the  bona  mention- 

▲  writ  of  inouiry  Is  then  sued  out,  and  delivered  ed  in  the  suggestion,  and  produced  to  the  jury, 

to  the  sheriff,  who  summons  the  JniTy  snd  re-  is  thaton  which  theaetion  was  brought,  S  Camp, 

turns  the  jury  process,  with  a  panel  of  the  names  ISl ;  but  the  execution  of  an  instrument  which 

of  the^j[uror8 ;  and  the  writ  being  executed,  is  the  defendant  had  stated,  in  setting  out  the 

retnmed^to  the  court,  with  the  finding  of  the  condition  of  the  bond  in  his  plea,  needs  not  be 

jury,  and  execution  awarded  for  the  damages  proved,  1  East,  157.    1  Bos,  and  P.  368.    (Ed.) 
and  costs:  but  no  second  judgaent  is  given  by 


MANSER'S   CASE. 

Pasch.  26  Eliz.  Rot.  1608. 
In  the  Common  Pleas. 


In  debt  apon  an  obligation  conditioned  tiiat  the  plainti£f  shall  ei\joy  certain         1584* 

lands,  discharged  or  otherwise  saved  harmless  from  all  incombrancesi  and        v^-y^^ 

that  the  obligor  and  his  son  shall  do  all  snch  acts  for  the  better  assaring  of  the       PAiNTan 

lands,  as  the  obligee,  or  his  counsel,  shall  devise ;  the  defendant  pleads  that  «, 

the  obligee  has  enjoyed  the  lands  discharged,  and  kept  indemni6ed  from  all       Manser. 

incarobrances ;  and  that  the  plaintiff  devised  a  release  to  be  sealed  by  the  [Pt  II.— ^  a.] 

defendant  and  his  son,  which  the  defendant  sealed,  but  because  his  son  could  8.  C.  Mo. 

not  read,  he  prayed  the  obligee  to  deliver  it  to  him,  to  shew  to  a  man  learned  ^f^-  S.  C. 

in  the  law,  to  inform  him  if  it  were  according  to  the  condition,  and  if  it  were   3*^^   *5£*  ^' 

according  to  the  condition,  he  would  deliver  it ;  [that  the  obligee  would  not  de-  3  Bnlstr.dO. 

liver  the  release  to  him,  &c.,  wherefore  the  defendant  refused  to  deliver  it;*]  Jon.  314. 

on  demurrer,  held,  1st  That  where  an  illiterate  man  is  bound  to  make  a  deed,   Oodb.  445. 

he  need  not  execute  before  it  be  read  to  him ;  but  ignorance  of  the  legal  effect  p    ?H'af^' 

of  the  instrument,  is  no  excuse  for  not  sealing  it  in  due  time;  and  in  snch  case  39,  r|  Saund. 

he  must  execute  it  immediately  when  required,  without  taking  time  to  advise  49.  (1.)  58  a. 

with  counsel;  2d.  That  the  plea  that  the  plaintiff  had  enjoyed  the  lands  dis-  W»  ^^^9  ^IT*. 

charged  and  kept  indemnified,  was  bad,  for  being  in  the  affirmative,  it  ought  ^^*  ^  ^1^^. 

to  have  shewn  how  : — $eau  if  he  had  pleaded  nonfuU  damnificatut.    Also  the  Salk.  629. 

pleading  Uiat  he  executed  a  release,  was  ill,  because  he  did  not  shew  that  it  S  Atk.  326. 

concerned  the  same  lands.  llnst.  ii.  255. 

(i).  Shep. 
Touch.  54,  55.  168.  175.  581.  590.  ed.  Prest.  56.    1  Wood's  Conv.  125.  258.  it  71.  77.  557. 
36S.  578.  396.  598.  540.    2.  Bl.  Com.  504.    4  Cm.  Dig.  51.    Vin.  Abr.  Condition,  I  b.  dL  4. 
L  b.  pi.  5.    Com.  Dig.  Fait.  B  2.    Pleader,  E.  5.    Bac.  Abr.  Condition^  P  5.  i.  667.    Cove* 
nanU,  K.    Pleas  and  Pleadings,  1 5. 5.  v.  411. 418.    See  the  notes  and  references  infra.] 


Between  Painter  and  (a)  Manser,  the  case  was  thus :  Painter  («)  See  tiie  re- 
brought  an  action  of  debt  upon  an  obligation  against  Manser,    ""^nce*!*"?* 
and  tine  defendant  pleads  the  obligation  was  with  condition ;  sc« 
That  whereas  the  defendant  had  enfeoffed  the  plaintiff  of  cer- 
tain lands,  if  the  plaintiff  shall  at  all  times  following  enjoy  those 
lands  discharged,  or  otherwise  kept  indemnified  from  all  incum- 
brances, &c. ;  and  also,  if  the  defendant  and  John  Manser  his 
{b)  son,  shall  do  all  acts  and  devices  for  the  better  assurance  ^^v  3  j^^^^ 
of  those  lands  to  him,  as  by  the  plaintiff,  or  his  counsel  learned  50. 
in  the  law,  shall  be  devised,  that  then  the  obligation  shall  be 
void ;  and  pleads  that  the  plaintiff  had  enjoyed  the  said  lands 


*  A  cancel  was  here  necessary  for  the  pur-  thesentencebetween  the  brackets,  which  teems 
pose  of  inserting  the  preface  to  the  sd  Part.  I  to  have  been  omitted  by  mistake ;  a  few  ad- 
have  ukcn  advanuge  of  it,  and  have  in:serted    ditional  references  are  also  inserted.  J.  F«  F« 
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discharged  ^d  kept  indemnified  from  all  incumbrances,  &c.; 
and  that  the  plaintiff  devised  a  writing  of  release  to  be  made 
by  the  defendant  and  John  his  son,  to  the  plaintiff,  which  the 
defendant  did  seal  and  deliver  as  his  deed;  and  because  his 
son  was  not  lettered,  and  could  not  read,  the  said  John  prayed 
the  plaintiff  to  deliver  it  to  him,  to  be  shewed  to  some  man 
learned  in  the  law,  who  might  inform  him  if  it  was  made  ac- 
cording to  the  condition;    and  said   further,*^ that  if  it  was 
according  to  the  condition,   he  would   deliver  it,  which  the 
plaintiff  refused;  wherefore  he  did  not  deliver  it,  as  it  was  lawful 
be  should  not :  whereupon  the  plaintiff  demurred ;  and  it  was 
Jadcnient        %<)iudged  for  the  plaintiff.     In  this  case  three  points  were  re- 
ist  Tbat  *       solved;  1st.  That  if  a  man,  not  lettered,  be  bound  to  make  a 
where  an  illj-    deed,  he  is  not  bound  to  seal  and  deliver  any  writing  tendered 
^mid  tomake  ^  ^^°^9  unless  somebody  be  present  (f )  who  can  (c)  read  the  deed 
m  deedy  he        to  him,  if  he  requires  the  writing  to  be  read  to  him ;  and  if 
"^thV^dT  ^        ^  ^°  Latin,  French,  or  other  language  (which  the 

before  it  be      party  who  IS  to  execute  the  writing  doth  not  understand),  in 
read  to  him;     such  case,  if  the  *party  demands  that  one  should  read  and 
lluo^^&c  be-  ^^^^T'®^  ^^^  writing  to  him,  and  none  be  present  that  can  read 
fore  it  be  read  *nd  expound  the  tenor  of  the  same  in  that  (a)  language  that 
to  him  io  a       the  party  who  is  to  deliver  the  d^ed  understands,  there  the 
wh^^e  on-    P^^y  ^^7  ^^^  refuse  to  deliver  it.     So  it  is,  although  the  man 
derstands;       can  read  {b)r  yet  if  the  deed  be  indicted  {%)  in  Latin,  French,  or 
[  *  3  b.  ]     other  such  language  as  the  party  who  is  to  execute  cannot  un- 
derstand, if  he  demands  that  the  writing  be  (c)  read  or  ex- 
pounded to  him  in  such  language  as  he  may  understand  i^  and 
nobody  be  there  to  do  it,  the  party  may  refuse  to  deliver  it 
(l).  And  it  is  to  be  obserted,  quod  (d)  ignorantia  est  duplex^  viz, 
Jbcti  4^  Juris  f   4*  rursum  ignorantia  Jaeti  {quoad  rem  vostram 
attinet)  est  duplex^  videlicet^  lectionis  4*  lingua:.    Note,  reader, 
but  i^orance  that  iraorance  in  reading,  or  ignorance  of  the  language,  qua 
ofihelejsalef.  .,|ti;i^  tgtiorantia  Jacti^   may  excuse;   but  as  is  commonTy  said, 
•t^unenris'no  i^^  ignorantia  Juris  non  excusat  (m)  :  for  notwithstanding  it  was 

ezciiie  for  not  sealing  it  in  due  time ;  and  in  sacb  case  he  most  execute  it  presently;  (t)  Post  9  b. 
(e)  1  Inst.  9  b.  1  Jones,  314.  [1  Inst.  ii.  f33.  (i).  Sbep.  Touch.  168. 381. 390.  ed.  Prest.  56.  S 
Wood.  71. 77.  363.  9  B1.  Com.  304.  4  Cru.  Dig.  31.  Vln.  Abr.  Condition,  I  b.  pi.  4.  Com. 
Dig.  Fait.  B.  S].  (t)  Post  S  Co.  9.  Vin.  Abr.  Condition,  I  b.  pi.  4.  Com.  Dig.  Fair.  B.  2.] 
"».    [Vui. 


(a)  1  Inst  9  b.  [Vui.  Abr.  Condition,  I  b.  pi.  4.  Bac.  Abr.  Covenants,  K.}  (6)  13  Co.  89. 
fShep.  Touch.  55.  1  Wood,  1S5.  Vin.  Abr.  Condition,  I  b.  pi.  4].  (c)  It  Co.  27.  [Vin.  Abr. 
Conditioii,  I  b.  pi.  4.  (d)  Plowd.  19  a.  (e)  1  Jones,  314.  1  Co.  177  b.  14  H.  8.  26  b.  [1 
Wood,  238.    S  Wood,  378.    Vin.  Abr.  Condition,  L  b.  pi.  S]. 


(l)  A  deed  must  be  read  whenever  anv  of  the  2  Co.  9.    Sk»Uer^$  caBe,  post  12  Co.  90.    Anm, 

parties  require  it;  if  not,  fihe  deed  'wlU  be  void  Skin.  159.    2  Atk.  327.    (Ed.) 

as  to  the  party  requiriDg  it  to  be  read ;  and  if  he  (m)  That  ignorance,  or  want  of  knowledge 

can.  he  diould  read  it  himself:  or  if  he  l>e  blind  of  the  law,  is  no  excuse,  is  a  maxim  of  our  law, 

or  illiterate,  some  other  should  read  it  for  him,  1  as  it  was  of  the  Roman  (F  f.  22. 6.  9) ;  for  every 

Ittft»ii*'23S.  4  Cru.  Dig.  fd  edit.  31;  andsee  one  is  bound  and  presumed  to  know  what  the 

t  Atk.  327.  in  which  case,  the  drcnmstance,  law  of  the  realm  is,  Plowd.  343,    Doct.  and 

that  neither  the  rough  draft  of  the  conveyance.  Stud.  1. 46.  Ex-fmie  Brmtf  1  Buck.  19. 106.; 

nor  the  engrossment  of  it,  was  read  to  the  thus   it   is   held,  that   money   paid   by  one 

Eintor  betwe  the  execution  of  the  deed,  was  with  lull  knowledge  (or  the  means  of  such 

Id  to  be  a  badge  of  fraud,  and  a  ground  for  knowledge  in  his  hands)  of  all  the  circum- 

relief  against  the  deed.    So  if  the  deed  be  read  stances,   cannot    be    recovered    back    again 

falsely,  it  wiU  l>e  void ;  at  least,  for  so  much  on  account  of  such  payment  having  been  made 

as  was  misread ;  unless  it  be  read  fklsely  by  under  an  ignorance  of  the  law,  BiUfie  v.  Lam- 

eMIttiioiH  to  make  it  void,  when  it  will  bind  kif,  2  East,  468.  LowrU  v.  Baudrie,  DoogU  467. 

Hie  fraudi^nt  party,  Thori^ighsoQd'i  coMty  post  So  if  the  drawer  of  a  bill  of  exchange,  who  bss 
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sidd  therei  that  although  the  party  wi^t  reed,  and  understand 

the  language,  also,  in  which  the  wnting  was  made,  yet  he 

might  not  know  the  sense  and  operation  of  the  words  in  law, 

and  whether  the}*  agree  with  the  condition  of  hb  obli^tion,  or 

not;  and  therefore  prima  facie  some  of  the  justices  did  seem  to 

hold,  that  in  such  case  the  party  shall  have  {/)  reasonable  time 

to  shew  the  writing  to  his  counsel  learned  in  the  law,  to  be 

instructed  by  them,  whether  it  be  according  to  what  he  is 

bound  to  do,  and  namely  (f )  when  there  is  no  time  limited  in 

which  it  is  to  be  done,  so  as  in  regard  that  the  other  party 

might  request  the  doing  of  it  when  he  pleased,  it  is  not  possible 

for  the  party  to  have  his  counsel  at  all  times  with  him:  and 

therefore  it  seems  reasonable,  prima  facie,  that  the  party  shall 

have  reasonable  time,  as  is  aforesaid:  but  at  last,  upon  the 

view  of  the  record  of  a  judgment  ii|  this  court,  anno  16  Eliz. 

in  the  time  of  the  Lord  Dyer,  between  Sir  Anthcmy  Cook  and  Cooibv.  ffMioa 

Wotton,  that  upon  such  request  made  to  Sir  Anthony  Codk  cited,  v 

(g)  by  Wotton,  to  seal  an  indenture,  Sir  Anthony,  who  was 

not  learned  in  the  law,  was  obliged  to  seal  it  peremptorily 

at  his  peril,  and  could  not  obtain  convenient  time  to  consult 

upaa  it  with  his  counsel ;  hereupon  it  was  resolved  in  the  case 

at  the  bar  according  to  the  said  judgment  (n).    See  the  case 

now  reported  by  the  Lord  Dyer*    And  it  was  said,  that  the 

case  at  the  bar  was  stronger  than  that  of  Sir  Anthony  Cook ; 

for  in  this  case  the  defendant  obliged  himself,  that  bis  son, 

who  was  a  stranger  to  the  obligation,  should  do^  &c* :  in  which 

case  he  has  undertaken  that  his  son  shall  do  it  at  his  peril;,  bt 

he  that  is  obliged,  undertakes  more  for  a  (A)  stranger  than  for 

himself  in  many  cases*   Vide  (i)  S3  Hen*  6*  16*  b*  36  Hen*  6* 

8*  4  Edw*  4*  8*  15  Edw*  4.  5.  b*  22  Edw*  4.  43.  and  10  Hen*  7. 

(/)  Cr.  El.  9.  Cro.  C«r.  f99.  (t)  [Vide  Dyer,  Tr.  £1. 16.  pi.  99.  fo.  SST,  988.]  (jg)  4  Leoo. 
69. 190.  1  Jones  914.  Dyer,  997,  938.  pL  99.  1  Anders.  59.  N.  Benl.  StS.  pi.  S60.  5  Co. 
8  a^  19  a,  1  Roll.  4S4.  440.  Godb.  445.  (h)  Mo.  189.  9  Bnlstr.  90.  5  Co.  S9  b.  Ct.  £1. 
716. 864.  Co.  Lit  209  a.  1  Roll.  469.  6  Oo.  91  a.  9  Roll.  Rep.  196.  S  Roll.  40S.  H.  f . 
Peiic.  Sect  756.  15  E.  4.  5  b.  6^.  Br.  Condition,  62.  S«l.  (i)  S  Bolt  Rap.  196.  9  Bnliir. 
29,90.    5  Co.  29  b.    Br.  Covenant,  9.    Br.  Condition,  19.    Fits.  Bar.  62. 


had  nonoticeofdisbononr,  promise  to  pay  it  with  lect  of  the  condition  is  no  fbrfeltn^  of  the 

foll.knowledge  of  all  the  circumstances,  he  can*  estate.  Doe  is  dm.  Kiwriek  ▼•  BetateUrek,  11 

not  afterwanis  aver  that  the  promise  was  made  East,  657.   So  ignorance  of  ihct  is  an  excuse  in 

under  an  Ignorance  of  the  law,  in  order  to  avoid  criminal  eases ;  where  a  man  intending  to  do  a 

its  effect  as  a  waiver  of  the  want  of  notice.    So  '  lawfal  act  does  that  which  is  unfaiwfnl :  lor  here 

if  a  contract  is  concladed  between  two,  and  one  the  deed  and  the  will  acting  separately,  there 

mistakenly  sapposing  that  he  cannot  enforce  it,  is  not  that  cdnjnnctioii  between  them  vrbich  is 

agrees  to  rescind  it,  he  cannot,  upon  coming  to  necessary  to  form  a  cruninal  aet;  as  if  a  man 

a  knowledge  of  his  right,  insist  that  the  waiver  intending  to  kUl  a  thief  or  hoosabr^er  in  bis 

wsm  made  onder  an  ignorance  of  tiie  law,  Go*  own  bonse,  by  uAstake  killi  oae  of  his  own  la- 

mawf  V.  Bimd,  9  ManJ.  and  S.  978.    Bot  igno^  mily,  this  is  no  criadnal  actioa,  Cro«  Car*  558 : 

ranee  of  fact  is  sometimes  an  excuse ;  as  if  a  bat  if  a  man,  thinking  he  hat  a  right  to  kitt  a 

person  bay  a  horse  or  other  thing,  in  open  mar*  person  excoouminieated  or  outlawed  wfaeaavt r 

ket,  witliout  knowing  that  the  seller  had  no  ha  meets  him,  were  to  do  so,  it  woaM  ba  mnr- 

proper^  therein,  he  has  good  title,  and  the  iguo-  dar,  as  proceeding  Sram  « .^nUnal  Ignifance  of 

faiice  shall  excuse  him,  Doct.  and  Stud.  909.;  the  law,  4  BL  Con.  27.    Bfit  ignorance  of  a 

jccni  if  he  knew  that  the  seller  had  no  right,  or  foct,  with  fall  means  of  ascertaming  it,  is  no 

if  be  had  bought  the  horse  out  of  the  market,  ib.  deflmce,  Dm  ex  dmu  MartU  v.  ITaMf,  7  T.  R* 

Post.5  Co.  89,  and  see  Wood's  Inst.  608.    So  89 ;  and  see  FUld  v.  Serrgg,  1  N.  R*  ISl*    (Bin) 

where  a  party  in  possession  Is  ij^orant  of  the  (n)  Ace.  1  Roll.  Abr.  440,  441.    Joo.  914. 

existence  ofaninstrnmentannexwg  a  condition  Shop.  Touch.  179.  981.  990.    2  Wood,  71. 77. 

to  the  estate,  and  to  which  he  wouUThave  a  valid  967.  969.  978. 996. 998.  540.    Vin.  Abr*.  Co«di- 

titk  if  tf^ie  were  no  such  Instrument,  a  neg.  tioO|  I  b.  pi.  4.    L  b.  pi.  9.    Bac.  Abr*  CMK- 


410  mamsr's  case.  Fart  IT. 

[  *4  a.  ]  14*  b  (o)«    2d.  It  was  resolved,  that  the  pleading  was  insuf- 

sd.  That  the  ficient ;  for  he  hath  pleaded,  that  the  plaintiff  had  enjoyed 

plarDtiff  had  ^®  *land  discharged  and  kept  harmless  from  incumbrances, 

enjoyed  the  where  he  ought  to  have  shewed  how :  so  if  he  had  (a)  pleaded, 

1^(1  d^scharg-  that  he  had  saved  him  harmless,  he  ought  to  have  shewed 

hidemiime?'  ^^^  (^)  >  ^"^  ^°  ^^^^  ^*^®»  ^^  ^^  ^^^  pleaded  in  the  negative, 

was  bad,  for  fumjiiit  damnificatus,  there  it  is  otherwise  (q).    Secondly,  he  hath 

bwng  in  the  pleaded,  quod  quoddam  (ft)  scriptum  relaxationis  was  sealed  and 

onght  to  have  delivered,  and  doth  not  shew  whether  the  release  concerns  the 

been  shewn  lands  mentioned  in  the  condition  (r)  ;  and  for  all  these  causes 

^^h  h^d^  the  plaintiff  bad  judgment  to  recover. 

pleaded  non  Note  reader,  there  is  great  reason,  that  the  writing  should  be 

fuU  darnn^co'  expounded  in  such  language,  that  the  party  may  understand  it, 

thepleadU  although  he  could  read  (s);  because,  by  the  law,  he  is  at  his 

ingthathe  P^^U  to  (c)  deliver  it  presently  upon   request,  and  hath  not 

executed  a  re-  time  to  consult  upon  it  with  counsel  learned  in  the  law  (t)  (i). 

lease  was  Ul,  ^  ^  'V   / 

because  he  did  not  shew  that  it  concerned  the  same  lands,  (a)  Cro.  Jac.  165. 340.  359.  363 
503.  634.  Mo.  857.  Hob.  13.  S96.  Cro.  £i.  353.  393.  477.  914.  9l6.  Cro.  Car.  384.  S  Leon, 
f  14.  Kelw.  80  b.  95  b.  5  H.  7.  8  a.  6  H.  7.  6  a.  Plowd.  7  b.  33  b.  Co.  Lit  303  a.  Dyer, 
43.  pi.  18, 19.  Br.  Condition,  133.  in  fin.  9  Co.  S5  a.  1  Leon.  71.  Winch,  9.  Hard.  133. 
S  Roll.  Rep.  159.  488.  Doct.  Plac.  58. 170.  40  £.  3. 10  a.  Mo.  3.  pi.  9.  Bro.  Cond.  185.  3 
Mod.  152.  5  Mod.  143.  [1  Sannd.49.  (1).  116.  (1).  117.(l).  1  Ld.  Raym.  1416.]  (6)  Mo.  183. 
[Com.  Dig.  Pleader,  E  5.J    (c)  Cr.  £1.  9.    [See  the  books  cited  in  (t)  p.  429.] 

(1)  Nbto,  in  an  action  of  corenant  upon  an  indenture  to  perform  several  cove- 
nants, breaches  may  be  assigned  upon  every  one  of  the  covenants,  in  order  to 
increase  damages :  but  in  debt  upon  a  bond  to  perform  covenants,  the  plaintiff 
can  only  assign  one  single  breach;  for  if  he  assigns  several  breaches,  the  plead- 
ing will  be  double,  11  E.  4.  6.  a.  b.  Note  to  the  former  edUiono.  ^ee  ante  p.  419. 
n.  (b),  as  to  assigning  breaches  under  the  stat.  8  and  9  W.  3.  c.  11.]    (Ed.) 

tions,  P.  3.  i.  667.    Pleas  I  3.  5.  v.  411.  418.  1  Lev.  303.  1  Sid.  115.    Lord  Arlington  v.  Mer- 

Com.  Dig.  Condition,  05.  A  1.    As  to  the  time  rick,  1  Saund.  411.    Earl  of  Kerry  v.  Baxter, 

of  performance  of  a  condition  in  general,  see  sup.  Com.  Dig.  Pleader,  £  i6.    1  Chit.  Plead. 

1  Inst.  108.  ii.  45.    Shep.  Touch.  134.    Vin.  513 ;  unless  some  of  the  covenants  are  in  the 

Abr.  Condition,  C  b.  to  M  b.    Bac  Abr.  Con-  negative,  to  which  the  defendant  must  give  a 

ditions,  P  3.    Com.  Dig.  Condition,  O  3.  O  5.  special  answer  in  the  negative,  1  Inst.  303.  b. 

(£o.)  ill.  413.    Norton  v.  Syms,  Mo.  856.    Cropwell  v. 

(o)  See  ace.  Lamb*a  cas#,  post.  5  Co.  13  b.  and  Peaekf^  Cro.  Eliz.  691.   Fines  v.  Dell,  Styl.  163 ; 

the  notes,  ib.    (Ed.)  or  in  the  disjunctive,  for  then  he  must  shew 

(p)  The  party  ought  regularly  to  shew  how  which  of  them  he  has  performed,  1  Inst.  303.  b. 

he  has  saved  harmless,  &c.  that  the  court  may  Duke  of  Bolton  v.  Clarke,  1  Lutw.  581.    But  in 

judge  of  the  sufficiency  of  the  plea;  but  this  all  cases  where  the  condition  of  tlfe  bond  is 

Sneral  way  of  pleading,  since  the  stats.  27  merely  to  indemnify  and  save  harmless,  the 

iz.  c.  5.  and  4  Ann.  c.  16.  is  only  form,  and  is  proper  plea  is  non  damnificatus,  and  if  there  be 

aided,  if  the  plaintiff  pleads  over,  or  demurs  any  damage,  the  plaintiff  must  shew  it  in  his 

generally,  Braian  v.  Bacon,  Cro.  Eliz.  916.  Ar^  replication,  1  Saund.  116.  (1).    Infra.  Cro.  Jac. 

Uagton  V.  Yearker,  Cro.  Jac.  165.    Codner  v.  363,  634.    1  Lev.  194.    huUand  v.  Malken,  1 

Dolby,  Id.  363.    Horseman  v.  Obbins,  Id.  634.  Wils.  116.    Cox  v.  Joseph,  5  T.  R.  309,  310. 

WroiOh  V.  Esseye,  StyL  16.    Mather  v.  MiUs,  3  (Ed.) 

Mod*  150.    Lovelace  v.  Birkham,  1  Lutw.  426.  (q)  But  this  plea  is  not  sufficient,  when  the 

498.    Whiie  v.  Cleaver,  1  Stnu  681.  S.  Cl  Ld.  condition  stipulates  to  perform  any  particuUr 

Kaym.  1416. 1449.    So  where  a  bond  is  condi-  act;  for  there  performance  must  be  specially 

tinned  for  performance  of  several  particukir  pleaded,  Kis^  v.  ffo6s,  Cro.  Eliz.  914.   Bret  and 

acts,  performance  of  each  must  be  particularly  Andar'a  case,  1  Leon,  71,  72.    Mather  v.  Mills, 

sUted,  Woodcock  v.  Cole,  1  Sid.  115.     WimbU^  3  Mod.  151.    Harris  v.  Pe<t,*Carth.  375.  S.  C. 

ton  V.  HMrip,  1  Lev.  303.  Halsey  v.  Carpenter,  5  Mod.  143.    1  Saund.  117.  n.  (1).    1  Bos.  and 

Cro.  Jac.  359.    Stone  v.  Bliss,  1  Bulstr.  43.  P.  638.  640.    1  Chit.  Plead.  511.    Sup.  n.  (p). 

FUzpatrick  v.  Robinson,  1  Show.  1.     Earl  of  (Ed.) 

Kerry  v.  Baxter,  4  East,  340.    1  Saund.  116,  (R)That  it  would  have  been  otherwise,  if  he 

117,  (1).    But  where  the  condition  is  for  the  had  pleaded  quoddam  scriptum,  without  adding 

performance  of  all  the  covenants  in  an  inden-  relaxationis,  Me.  183.    But  defects  of  form  are 

ture,  performance  may  be  pleaded  generally  in  now  aided  on  general  demurrer,  by  stats.  17 

the  words  of  the  condition,  and  the  plaintjff  Eliz.  c.  5.  and  4  Ann.  c.  16.    (Eo.) 

nmst  in  his  replication  shew  a  breach,  1  lost  (s)  See  ante  n.  (l). 

303.  b.  iU.  413.  Mints  v.  BithiU,  Cro.  £iiz.  749.  (t)  See  n.  (v).  sup. 


GODDARD'S    CASE. 

Hil.  26  Eliz.   Rot   1038. 
In  the  CSommon  Fleas. 


lo  debt  by  the  plaintiff  as  administrator  of  Newton  upon  bond  made  to  the  in-  1584. 

testate,  bearing  date  4th  of  April,  i4th  EUb.,  the  defendant  pleaded  that  U-^y*^ 

the  intestate  died  before  the  date  of  the  bond,  and  so  conelnded  that  the  Godoaro 

writing  was  not  his  deed ;  the  jvry  found  that  the  defendant  did  deliver  it  t%    ^' 

as  his  deed,  SOth  of  July,  «Sd  Eliz.,  in  the  life-time  of  the  Intestate,  bear-  rp^^  n.^b.1 

ing  date  4th  of  April,  24th  Eliz.,  before  whieh  day  the  intestate  died ;  held  s.  C  3  Leon, 

that  this  was  the  defendant's  deed ;  for  though  a  party  to  a  deed  cannot  100.  [S.  C 

aver  that  it  was  delivered  before  the  day  on  which  it  bears  date,  yet  the  £^!^^f  ^ 
*     *        J  *  *!.    *    *u  *  Mod.  5. 

jury  are  not  estopped  to  say  the  truth.  ^  1^^  Raym. 

A  date  is  not  of  the  substance  of  a  deed ;  for  though  it  want  a  date,  or  have  a  $S6.  il.  864, 5* 

false  or  impossible  date,  as  the  30th  of  February,  yet  the  deed  is  good.  1  Salk.  977.  U. 

A  deed  takes  effect  from  the  delivery,  and  not  from  the  date,  *S'  \^^2 

^^  976.    4  East, 

460.  t  Bam.  and  A.  671.  2.  Shep.  Touch.  54,  55,  56,  57, 58.  72, 7S,  74.  ed.  Prest.  S70*   1  Wood, 

125.  188  n.  189  n.  192*  194,  195.  200  n.  236  n.  238  n.  939.  ii.  780.    4  Cro.  Dig.  33. 36.    Bull. 

N.  P.  298  b.    1  Selw.  N.  P.  2d  edit.  332.  n.  517.  5th  edit  311.  n.  492.    Yin.  Abr.  Estoppel.  L 

9.  pi.  4.    Faits,  D.  pi.  3, 4^  It.    P.  pi.  1.    Trial,  O.  f.  pi.  2.    Com.  Dig.  Faits,  B  5.    Pleader, 

S  5.    Bae.  Abr.  Feoffment,  C.    Leases,  See.  £  2.  iv.  55.    Obligations,  C.    Verdict,  U.  W.    See 

the  notes  and  references  infra.]  * 

(a)  OoBDABDy  administrator  of  James  Newton^  brought  an  ao-  (^)  P^  ^^ 
lion  of  debt  against  John  Denton,  upon  a  bond  made  to  die  2[^^r^]*^ 
intestate  (a),  bearing  date  4  AprU,  24  Eliz.    The  defendant 
pleaded,  that  the  intestate  died  before  the  date  of  the  bond, 
and  so  concluded  that  the  said  writing  was  not  his  deed  (b), 
upon  which  they  were  at  issue ;  the  {b)  jury  found,  that  the  de- 
fendant did  deliver  it  as  his  deed,  SO  July,  anno  83  Eliz.  and 
found  the  tenor  of  the  deed  in  fuec  verbc^  NaverirU  Untverstf 
&c*  dat.  4  Aprilis,  anno  24  Eliz. ;  and  that  the  intestate  was 
living  SO  July,  23  Eliz.,  and  that  he  died  before  the  said  date 
of  the  bond :  and  prayed  the  adidce  of  the  court,  whether  this 
was  (c)  the  defendant's  deed.    And  it  was  adjudged  by  Ander-  judgment 
son.  Chief  Justice,  Windham,  Periam,  and  Walmesly,  that  it  ^or  plaintiff, 
was  his  deed ;  and  the  reason  of  their  judgment  was,  that  air  ^^a  de^* 
though  the  obligee  in  pleading  cannot  allege  the  delivery  before  cannot  aver 
(d)  the  date,  as  it  was  adiudged  in  12  Hen.  6.  1.  {e)  which  case  ^^J^^ltf^ 
was  affirmed  to  be  good  law,  because  he  is  es^pped  to  take  an  the  day  on^^ 

which  it  bears 
date,  3fet  the  Jnry  are  not  estopped  to  say  the  tmth.  (a)  S  Leon.  100.  (b)  Cro.  Car.  ISO,  131. 
1  Jones,  192.  <c)  Cro.  Jac.  640.  (d)  S  Keb.  332.  Br.  Faits.  94.  Perk.  Sect  149.  [1  Ld.  Raym. 
336.  4  £a8t,  480, 1.  1  Wood,  188,  9  n.  194.  236.  t  Wood,  780.  1  Seiw.  N.  P.  Sd  edit.  517. 
5tb  edit.  499.  Yin.  Abr.  Estoppel,  L  S.  pi.  4.  Com.  Dig.  Fait  B  3.  Pleader,  S  5].  (#)  t 
KoU.690.  4  Co.  53  a.  Cr.  EL  36, 37. 140. 309.  Cro.  Car.  110.  Co.  ]Mt  t27  a.  352  a.  Owen, 
96.  1  Leon.  206.  Savil.  98,  99.  Dyer,  147.  pi.  73.  Cart  155.  Palm  20.  Hard.  489.  [1  Ld. 
Raym.  336.  4  East,  480.  1  Wood,  188,  9  n.  236.  Yin.  Abr.  Estoppel,  L  2.  pL  4^  Con.  Dig. 
Fait,  B  3.    Pleader,  8  5.] 


Ca)  For  forms  of  declarations  in  debt  on  the  defendant  mwt  plead  mm  ed  faetum,  ei 

bond  by  an  administrator,  see  Lil.  Ent.  167.  nil  debet  is  not  a  sufficient  plea  (except  in  the 

Plead.  A.  374.  2  Chit  Plead.  200;  as  to  the  single  instance  of  debt  for  rent,  Atiy  ▼.  P«rtift, 

iUbet  and  detinet,  ante  p.  422,  n.  (c).    (Ei>.)  1  N.  R.  104.%  IVarreH  v.  Cotuett^  2  Ld,  Raym. 

(B)That  in  debt  on  bond  or  other  penalty,  1500.  S.  C.  2  Str.  780;  althongh  the  plaintiff 

when  the  deed  is  the  foundation  of  the  action,  may  be  bound  to  state  in  his  delantion  other 
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averment  against  any  thing  expressed  in  the  deed  (c) ;  yet  the 
jurors,  who  are  sworn  to  say  the  truth,  shall  not  be  estopped^ 
for  an  estoppel  is  to  conclude  one  to  say  the  truth ;  and  there- 
fore jurors  cannot  be  estopped,  because  they  are  sworn  to  say 
the  truth  (d).    Vide  (/)  1  Hen.  4.  6.  b.  55  Ass.  8.  17  Edw.  3. 
Batthejory      6.  Plowd.  Comm.  515.  a.     But  if  the  estoppel,  or  admittance, 
cmmiot  find       be  within  the  same  record  in  which  the  issue  is  joined,  upon 
tteparties**     which  the  jurors  shall  give  their  verdict,  there  they  cannot  find 
luiT€  mdmit-      any  thinff  against  that  which  the  parties  have  affirmed  and  ad- 
^  ^S?"  ^*     mitted  of  record,  although  the  truth  be  contrary ;  for  the  court 
^^^^^^      may  give  judgment  upon  a  thine  confessed  by  the  parti^  and 
onW  duirged    (g)  jurors  are  not  to  be  charged  with  any  such  thing,  but  only 
with  matters     witn  things  in  which  the  parties  differ  (e).     Vide  28  ^Ass.  34. 
Sti^'d^.    9  Hen.  6.  87.  a.  b.  3  &  4  Ph,  &  Mar.  Dyer  (a)  247.     And  the 
r  *  ^  a*  1     (^)  ^^^  ^^  ^  ^^^  ^^  ^^^  ^^  ^^^  substance  of  a  deed ;  for  {f  it  bath 
A  date  is  not    DO  date,  or  hath  a  false  or  impossible  date,  as  the  thirtieth  day 
of  tiie  sub-      of  February,  yet  the  deed  is  good  (v) ;  for  there  are  but  three 
dc^fwifit    ^^8"  ^^  ^®  essence  and  substance  of  a  deed  (f),  tliat  is  to^ay, 

wmt  m  date,  or  have  a  false  or  impossible  date,  as  tlie  30th  FelNtuujy  yet  the  deed  is  good.  Three 
thfaiKS  ^  essential  to  a  deed,  writing,  sealing,  and  delivery ;  and  it  is  good,  thoagh  without  the 
words  In  witness,  ftc."  (/)  1  H.  4.  5  b.  [l  Salk.  f77.  «  Bam.  and  A.  671,  f.  Sbep.  Tmsch. 
58  n.'  1  Wood,  189  n.  f  36.  Bnll.  N.  P.  298  b.  Vin.  Abr.  Estoppel,  L  9.  pi.  4^  Trial,  O  C  pL 
%.  Com.  Dig.  Fait,  B  3.  Pleader,  S  5.  Bac.  Abr.  Oblications,  C]  (jg)  Raym.  47.  «  Roll. 
*691.  Dyer,  S3,  pi.  8.  9  Co.  69  b.  28  Ass.  17,  per  Finchden.  fir.  Confession,  CT.  [t  Mod. 
5.  S  Ld.  Raym.  864.  Bull.  N.  P.  298  b.  Vin.  Abr.  Estoppel,  L.  ft.  pi.  4.  Trial,  O  f.  pL  2. 
Com.  Dig.  Pleader,  S  5.  Bac.  Abr.  Verdict,  U.  W.]  (a)  Dyer,  247,  pi.  73.  (6)  Co.  Lit.  6  a. 
46  b.  1  RolU  849.  2  Roll.  21.  Mod.  Rep.  Ida  Noy,  21.  85.  Kelw.  34  b.  Plowd.  931  h. 
491.  Cro.  Car.  78*  1  Jones,  140.  Latch.  158.  Cro.  Jac.  261.  Yelv.  194.  Cart.  155.  1 
Brownl.  110.  Pett.  25  b.  Mo.  28.  [See  the  books  cited  in  n.  (r).  Infra.]  (t)  [Shep.  Tooch. 
54.  56, 57.    1  Wood,  125: 192. 236  n.    Bac.  Abr.  Obligatioos,  C.]      - 

Ihcts  in  support  of  his  demand,  id.  lb.    Hart  v.  are  not ;  as  in  Goddar^a  caae^  where  tiie  bond 

JFei^Mi,  5Barr.  2586.    Tyiidal  v.  Hwickhuon^  was  dated  nine  months  after  the  ezecntioa, 

S  Lev.  170.  1  Sannd.  38.  (3).  2  Saand.  187.  and  after  the  death  of  the  Intestate.    And  this 

(2).  As  to  the  plea  of  turn  ea/aetMm  in  general,  rule  was  recogniied  by  Holroyd,  J.,  in  the  fade 

when  necessary  or  proper,  and  what  may  be  case  Vacgkt  ?•  Wimek,  2  Bam.  and  A.  672.  in 

given  in  evidence  under  it,  see  post  5  Co.  119.  which  it  was  determined,  that  a  verdkt  ob- 

a.  and  the  notes  ib.l  Inst.  35.  b.(l).iL  232.  (13).  talned  by  the  defendant  in  a  former  action. 

Com.  Dig.  Pleader,  2  W.  18. 1  Sannd.  291.  e«  f.  and  which,  if  pleaded  in  bar,  would  be  an 

TkoMpon  V.  Rockf  4  Maul,  and  S.  338.  1  Chit,  estoppel,  when  given  in  evidence  under  the 

Plead.  478.  480.    (Eo.)  general  issue,  is  not  conclusive  against  the 

(c)  But  it  is  now  held  that  though  a  deed  plaintiff,  but  only  evidence  to  go  to  the  jury, 
appear  on  the  face  of  it  to  have  been  made  on  (Ed.)  [Vld.  note  (c)  RmoUn^i  cam,  VoL  u.  p. 
one  day,  yet  if  in  tmtii  it  were  delivered  on  a  422.    J.  C.  F.] 

different  day,   that  may  be  shewn  by  aver-  (e)  It  is  a  rule  In  bw,  that  what  tiM  parties 

ment ;  for  the  date  of  a  deed  is  not  an  estoppel  have  agreed  in  pleading  shall  be    admitted, 

against  stating  and  proving  the  time  of  de«  thoudi  the  jury  nnd  otherwise,  2  Asa.  fd.  17. 

Uvery;  see  Bro.  Abr.  Obligation,  pi.  40.   De-  18  Edw.  3.  13.  b.  Ld.  Raym.  390.  864.  1521. 

parture.  pi.  14.     Stmu  v.  BaO,  3  Lev.  348.  2  Mod.  5.  1  Barnes,  186.  BuH.  N.  P.  290.  h. 

Shep.  Touch.  74.  ed.  Prest.   iMtrdSayandSeWs  Supra  n.(p}.    (Ed.) 

MM,  10  Mod.  40.    HaU  v.  CcseNMie,  4  East,  OO  S.  P.  2  Balk.  463.  Shep. ToM^55.  JM. 

480,  1,  2.    S.  C.  1  Smith  272.  1  Chit.  Plead,  i  Wood,  iOO.  a.  235|  6.  1  Sdww  N.  P.  tnd 

639.  Ante  p.  221.  n.(B).    (Ed.)    [Vid.  ASted  v.  edit  322  n.  5th  edit  311  n.  Vin.  Abr*  Paits. 

Mart.  4  Bam  &  Cress.  280.    J.  F.  F.]  D.  pL  4.  P.  pi.  1.  Com.  Dig.  Fait  B.  S.  Bac 

(d)  So  in  Trewimm  v.  LnDremUf  Salk.  276.  Abr.  Leases,  ftc  £.  2.  iv.  55.  Obligation^  C 
it  was  held,  that  if  a  party  wiU  not  rely  on  the  So  a  deed  may  be  good  though  It  nas  a  void 
estoppel  when  he  may,  but  takes  issue  on  the  date,  as  the  day  of  unt  month,  bat  no  yaw.  2 
Act,  the  jury  shall  not  be  bound  by  the  est«^  Roll.  Abr.  27.  And  in  these  cases  tlie  deed 
pel.  for  Aey  are  to  find  the  truth  of  the  fact  will  take  effect  from  the  time  id  its  delivtfy, 
whicb  is  against  him;  and  in  Bnll.  N.  P.  298.  it  is  llnst  6a.iL  242  n.(u).  OnsanosB  v.  Gnw 
laid  down  that  the  jury  cannot  find  any  thing  ■  dca,  2  Salk.  462.  Com.  Dig.  Fait  B.  3.  If  two 
against  that  which  the  parties  have  afikmed  deeds  bear  the  same  date,  and  are  manifestly 
and  admitted  of  record,  thouch  the  truth  is  but  one  agreement,  that  shall  be  presumed  to 
contrary;  but  in  other  cases,  though  the  par-  be  first  executed  which  will  best  support  the 
ties  be  estopped^  to  say  the  truth,  the  jury'  dear  intention  of  the  parties.   IVsfivr  ▼•  Hfrdi , 
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writing  in  paper  or  parchment  (g),  sealing,  and  delivery  (h),  and 
.if  it  hath  these  three,  although  it  wanted,  in  (c)  cujtm  ret  testi- 
monium  sigiilum  suum  apposuitj  yet  the  deed  is  sufficient,  for  the 
delivery  is  as  necessary  to  the  essence  of  a  deed,  as  the  putting 
of  the  seal  to  it,  and  yet  it  need  not  be  contained  in  the  deed 
that  it  was  delivered.    And  note,  the  order  of  making  a  deed 
igy  first  to  write  it,  then  to  seal  it,  and  after  to  deliver  it;  and 
therefore  it  is  not  necessary  that  the  sealing  or  delivery  be  men» 
■tioned  in  the  writing,  forasmuch  as  they  are  to  be  done  after. 
And  so,  it  was  said,  it  was  resolved  in  Henry  the  eighth's  time. 
See^  reader,  40  Edw.  3.  2.  a.,  and  an  opinion  7  Hen.  ?•  14. 
a.  to  the  contrary ;  but  sec  the  case  cited  in  the  time  of  Hen.  8., 
now  reported  by  the  Lord  Dyer  (d),  28  Hen.  8.  19.  and  be- 
lieve, reader,  the  late  judgments  are  grounded  upon  full  and 
pregnant  reason.     And  when  a  deed  is  delivered,  it  takes  effect  A  deed  takes 

^  efToct  from 

the  delivery^  and  not  from  the  date,  (c)  Mo.  3.  Co.  Lit.  6  a,  7  a.  S29  b.  a  Inst.  78.  Kelw.  34  b. 
70 b.  2  Roll.  «1,  22.  Perk.  27  b,  28  a.  Br.  Factis,  103.  Br.  Obligat.  8.  7  H.7. 14  b.  8  H.  <>. 
36  iL.  Dyer,  19.  pi.  113.  22.  pi.  140.  1  Leon.  25.  3Bul9tr.  300,  301,  302.  Old.  BcnI.  m. 
Owen,  33. 40  £.3. 2  a.  Statham  Oblij^atiou,  1.  [Cro.  £liz.737.  Cro.  Jac.420.  2  Str^.814,815. 
Tf  entw.  Ex.  117.  Com.  Dig.  Shep.  Touch.  56.  370.  1  Wood,  188.  236.  4  Cm.  Dig.  36.  Vin. 
Abr.  FaiU  D.  pi.  11.  Bac.  Abr.  Feoffment,  C.  Obligations,  O.]  (d)  Dyer,  19.  pi.  113.  1  Ld. 
lUyin.  335,  336. 703.    2  Ld.  Raym.  791.  795. 


%  Borr.  106.  That  a  deed  may  be  dated  or  exe- 
cuted on  a  Sonday,  the  statute  29  Car.  2.  c.7, 
,for  the  better  observance  of  the  Lord's  day, 
•not  app^iag  to  the   private  transactions  of 
individuais,  as  between  themselves  by  way  of 
-conveyance,  Drwry  v.  Dtfotdaine,  1  Taunt.  131. 
it  PresL  Conv.  362, 3.  llnst.  ii.  242.  (t).  (Ed.) 
(g^  a  deed  may  be  either  written  or  printed, 
^for  it- nay  be  in  any- language  or  character, 
S  Bl.  Com.  297.),  but  it  can  only  be  made  on 

rrchment,'  vellnm,  or  paper,  1  Inst.  229  a. 
133.  and  n.  (h.)  ib.  Wood  or  stone  may 
.be  flMre  dnraUe,  and  Knen  less  liable  to  era- 
flures^  but  writing  on  parchment  or  paper 
unites  in  itself,  more  perfectly  than  any  other 
'Way,  botii  those  desirable  qualities,  for  there 
fs  nothing  else  so  durable,  and  at  the  same 
time  so- nttle  liable  to  alterations  ;  nothing  so 
^Bcctorefrom  alteration,  that  is  at  the  same  time 
so  durable.  2  Bl.  Com.  297.  All  the  matter 
tfad  Ibhns  of  a  deed  mnst  be  written  before 
t\im  leallnl^  and  delivery ;  for  if  a  man  seals 
and  delivers  a  blank  piece  of  paper  or  parch- 
vieiit,  and  at  tlie  same  time  gives  direc- 
'ttoBi  that  an  agreement  shall  be  written 
above,  which  li  accordingly  done,  yet  it  will 
He  void  as  a' deed,  Perk.  s.  118.  Shep.  Touch. 
54. ;  thoagh  it  has  been  held  that  a  deed  made 
with  blanks,  and  afterwards  filled  up  and  de- 
tiverrd-lby'  the  agent  oiT  the  party,  is  good, 
Htxifto  v.'^Miw,  1  Anst.  229.  But  an  altera- 
ttoo,  erasure,  or  interlineation,  made  in  any 
part  of  tiie  deed  before  it  is  delivered,  will  not 
mrttlie  deed,  though  it  ought  to  l>e  noticed 
Ib  the  attestation,  shep.  Touch.  55.  Paget  v. 
P^gU,  t  Ch.  Rep.  187.  As  to  the  doctrine 
with  respect  to  tlie  erasure  and  cancellation  of 
dMdf,  see  Pig6it8  eaUy  post  11  Co.  26.,  and 
tbe  ootee  ib.  1  Inst.  308  b.  ii.  540.  (o  1).  By 
the  statute  laws,  a  deed  must  be  regularly 
staiiipt,  or  otherwise  it  cannot  l>e  given  in  evi- 
4leiiee,  2  Bl.  Com.  297.Feam.  Post,  works.  111.; 
thotyeb  the  want  of  i^  stamp  does  not  aifert  the 
validity  of  the  instniment  in  an>'  other  respect ; 

VOL,  I,  F 


and  if  the  proper  stamp  is  affixed  after  exe- 
cution, the  deed  may  be  given  in  evidence; 
and  where  proceedings  have  l>een  instituted 
at  law  or  in  equity,  upon  a  deed,  and  from 
the  manner  of  pleadin:;,  or  the  admission  of 
the  defendant,  it  becomes  unnecessary  to  pro- 
duce the  instrument  at  the  trial,  or  bearing, 
the  courts  never  examine  whether  it  was 
stamped,  but  leave  tlie  party  liable  to  penal- 
ties ;  except  in  cases  where  the  legislature  re- 
Suire  an  instrument  stamped,  as  the  only  evi- 
ence  of  the  transaction,  see  flmidh/iten  v. 
Briscoe,  11  Ves.  596.  Thynne  v.  Protherae^  2 
Maul.  ^1^  S.  553. ;  and  see  Hogirs  v.  Jamti, 
7  Taunt.  147.  2  Marsh.  425,  in  wiiirh  it  was 
held  that  a'  commission  ot*  Imnkniptcy  might 
be  supported  on  a  debt  due  to  the  petitioning 
creditor  in  the  character  of  execntor,'  although 
he  had  not  obtained  a  probate  on  a  sufficient 
stamp  at  the  time  when  the  commission  issued, 
but  a  sufficient  stamp  being  afterwards  affixed, 
the  probate  made  his  title  perfect  by  relation. 
That  a  deed  must  be  read  whenever  any  of  the 
parties  require  it,  see  Manser'a  euae,  ante  p.  428. 
and  n.  (l.)  ib.    (Ed.) 

(h)  Sealing  and  delivery  are  essential  to  a 
deed ;  and  Sir  W.  Black.stone,  2  Com.  .306.  is 
of  opinion  that  the  stat.  29  Car.  2.  c.  3.  s.  3., 
and  which  enacts,  *'  that  no  leases,  estates, 
or  interests,  eiUier  of  freehold  or  terms  for 
years,  not  being  copyhold,  ixc.  of,  in,  to,  or 
out  of  any  messuages,  manors,  lands,  tene- 
ments, or' hereditaments,  shall  be  assigned, 
granted,  or  surrendered,  unless  it  be  by  deed,  or 
note  in  writing,  signed  by  the  party  so  assign- 
ing, granting,  or  surrendering,  or  their  agents 
thereunto  lawfully  authorized  by  writing,  or 
lyy  act  and  operation  of  liw,"  has  revived  the 
Saxon  custom  of  signing,  and  rendered  it  ne- 
cessary in  all  grants  of  lands  and  many  other 
species  of  deeds.  But  this  seems  to  be  by  no 
means  a  necessary  construction  of  this  clause 
in  the  statute,  which  was  made  to  prevent 
frauds  by  parol  feoffmeHii,  agreements^  leases. 
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by  the  delivety,  and  not  from  the  day  of  the  date  (i).  Asid 
therefore  be  the  deed  without  date  (k),  or  of  a  fieilse  or  impoa- 
sible  date,  yet  the  deed  it  good  (l).  Secondly,  by  this  jad^ 
ment  it  is  to  be  obserred,  that  if  a  man  bring  an  action  of  debt, 
and  declares,  that  the  defendant,  4  April,  24  Eliz.,  made  a  bond, 
bearing  date  the  same  day  and  year,  and  the  defendant  pleads 
Nan  estfadumj  and  it  is  found  that  the  deed  was  [e)  delivered 
at  anodier  day,  before  or  aft^r  the  day,  which  the  plaintiff  hatk 
tbe  plaintiff,     declared  that  yet  jtidgment  shall  be  given  for  the  plaintil^  for- 

(e)Plow.  Com.  993  a.    Cro.Jac.lS6.    Hob.7S.S49.    BaIk.46S.     [Shep.  Toncfa.  73.  ed.  Prest,] 


And  in  debt  on 
1>ond,  thongh 
tue  delivery  be 
foand  before 
or  after  tbe 
date,  yet 
judgment 
shall  be  for 


gnmiM,  iedartdwn$  tf  iruHM,  See, ;  with  which 
yiew  it  requires  that  such  transactions  s||aU  not 
rest  on  mere  parol  evidence,  but  shall  be  im- 
mediately executed  bv  de^  or  conveyed  in 
writing,  and  that'writmg  signed  by  the  party 
whose  land  is  to  be  bound ;  the  true  reading 
of  ti^s  clause,  tiierefore,  appears  to  be  this, 
viz.  **  that  no  leases,  &c.  shall  be  assigned, 
granted,  See.  unless  it  be  by  deed,  or  note  m 
wrUuigngiud  6y  tke  party  **  Sec.  1  Wood,  «38. 
B.  (a).  Shep.  Touch.  56.  ea.  Prest.  The  party, 
though  a  corporation,  may  seal  the  deed  with 
any  other  seal  besides  his  own,  or  with  a  stick, 
Sec.  so  as  an  impression  be  made,  Shep.  Touch. 
57, ;  and  If  twenty  seal  with  the  same  seal,  it' 
is  the  deed  of  all,  f  RoU.  Abr.  23  Perk.  s.  134. 
And  if  another  person  seal  the  deed,  yet  if 
the  party  dehver  it,  he  thereby  adopts  the 
sealing,  and  by  a  paritv  of  reason  the  signing 
also,  and  makes  oiem  both  his  own.  Peric.  s. 
130.  f  Bl.  Com.  307.  See  further  as  to  the 
aealing  of  deeds,  Shep.  Touch.  55.  RoL  Abr. 
Fait.  H.  Com.  Dig.  Fait.  A.  9. 

With  regard  to  the  delivery  of  a  deed — this 
nay  be  either  by  words,  or  actual  tradition.  1 
Inst.  36  a.  ii.  S35.  Goodrigkt  ▼.  Gregory,  Loft. 
339.  But  where  a  man  throws  a  writing  on  a 
tdUe  without  other  circumstances,  tliit  is  not 
a  delivery ;  though  if  he  throw  it  towards  the 
grantee,  or  if  the  grantee  immediately  take  It, 
and  the  grantor  say  nothing,  it  will  amount  to 
a  delivery.  Stmmton  and  CAdmiers,  Ow.  95. 
Cro.  Elbe.  123.  Dyer,  192  b.  1  Inst.  36  a.  ii. 
235.  (18).  See  al^o  Goodngkt  v.  Stnif^umy  1 
*Cowp.  204.  The  deed  may  be  delivered  either 
*by  the  party  himself,  or  by  a  person  u>pointed 
as  his  attorney  for  that  purpose ;  in  which  case 
it  must  be  executed  in  the  name  and  as  the  act 
of  the  principal,  Fronting  v.  SmaU,  Stra.  705. 
ComUk's  ctue,  post,  9  Co.  75.  Hawking  v. 
Kempf  3  East,  410.  The  delivery  may  be  ei- 
ther absolute,  as  by  delivering  it  to  the  grantee 
himself,  or  to  some  person  for  him,  without 
any  consideration  or  aualification ;  or  it  may  be 
coiMlitional,  as  a  delivery  to  a  third  person 
(for  it  cannot  be  so  made  to  the  party  hnself, 
1  Inst  36  a.  ii.  234.)  as  an  escrow,  to  take 
effect  as  a  deed  on  the  performance  of  some 
act  by  the  grantee,  1  Inst.  36  a.  ii.  234,  5.,'and 
notes,  ib.  post,  9  Co.  137  a.  Shep.  Touch. 
57 — 59.  A  deed  delivered  as  an  escrow  is  of 
no  fhrce  till  performance  of  the  condition ;  but 
such  doliivcry  vest^the  right  to  the  deed  in  the 
party  forwltose  bena^t  it  is  delivered,  subject 
to  the  condition,  ih^pf^  ▼•  Rameiiottamy  6 
Taunt.  12. ;  and  on  pemrmaace  of  the  con- 
diiiou  the  deed  will  be  good,  notwithstandii^ 


the  death  of  botti  or  eidier  of  the  parties  in  the 
mean  time,  Shep.  Touch.  59.  See  as  to  es- 
crows in  gieneral.  post,  9  Co.  137  a.  and  the 
notes  ib.  A  deed  cannot  be  delivered  twice ; 
for  if  the  first  delivery  has  wa^  effect,  tiie  se- 
cond will  be  void  ;  therefore  if  the  first  deli- 
very was  voidabU  only,  as  by  reason  of  its  be- 
ing made  by  an  infant,  or  person  under  duress, 
it  cannot  be  made  good  by  re-dehvery  at  ftdl 
age,  or  when  at  large ;  but  where  the  first  de- 
livery was  void,  the  second  shall  aid  it ;  tiins 
it  has  been  held  tiiat  a  re-delivery  by  a  woman, 
after  the  death  of  her  husband,  of  a  deed  de- 
livered by  her  whilst  covert,  is  good,  Goodrigki 
V.  Straphm,  1  Cowp.  201.  See  also  1  Inst.  ii. 
219  n.  (p).  Rol.  Abr.  Fait.  N.  Vin.  Abr.  Fait. 
N.  Shep.  Touch.  60.  No  delivery  is  reqnisite 
in  the  case  of  the  King's  letters  patent,  or 
grants  under  the  seal  of  the  Duchy  of  Lan- 
caster, where  the  seal  is  matter  of  record ; 
and  the  deeds  of  a  corporation  are  generally 
perfect  hj  sealing  without  delivery,  WUKo  v. 
Jermmy  Cro.  Eliz.  167.  2  Roll.  Abr.  23. 9  East, 
360.  See  further  as  to  the  delivery  of  deeds, 
Shep.  Touch.  57.  4  Cm.  Dig.  33, 34.  Com. 
Dig.  Fait.  A.  3.  Vin.  Abr.  Faits.  I.  K.  As  to 
the  execution  of  deeds  under  powers,  ofte  p. 
410.n.(ol).    (Ed.) 

(0  Ace.  Doe  d.  WhaUefiY.  TeUingy  2  East, 
257.  Shep.  Touch.  72.  1  Wood.  188.  n.  195. 
236.  239.  4  Cm.  Dig.  33.  Vfai.  Abr.  Faits.  D. 
pi.  3.  Bac.  Abr.  Leases,  Sec,  E.  2.  IV.  55. 
ObKgations,  C.    (Ed.) 

(k^  That  is,  without  an  express  date ;  fi»r 
the  date  of  a  deed  is  either  express  or  inpfied; 
tiie  express  date  is  the  very  day  and  year  in 
which  the  deed  was  made,  and  tiiis  is  aiw^fs 
intended  where  in  pleading  it  is  said,  bearing 
date ;  the  other  is  the  implied  date,  which  is 
tbe  delivery.  3  Salk.  120.  And  see  5  Mod.  285. 
Comb.  477.  2Salk. 463.  1  Ld.  RayuK  335.  Bac 
Abr.  Obligations,  C,  in  which  a  difiereoee  is 
taken  between  g'tfrms  dat,  and  etgns  dal. ;  tiMt 
the  first  refers  to  the  express  date,  bnt  that 
etgus  dat.  is  always  intended  of  the  real  dale, 
which  is  the  delivery.    (Ed.) 

(l)  For  anciently  until  the  time  of  £.  2. 
and  E.  3.  the  deeds  had  no  date ;  becanae  the 
law  was  then  held  to  be.  that  if  a  deed  were 
dated  before  the  time  or  memory,  it  was  not 
pleadable,  except  it  were  of  record,  bift  it 
micht  have  been  given  in  evidence,  l  last.  6 
a.  ii.  242.  But  in  pleading  a  deed  wilhont  any 
date,  or  with  aa  inipoB8d>le  date,  the  party 
most  set  forth  the  time  when  it  was  delhrerea, 
and  support  the  avehacat  by  proof.    8te  M- 
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asiBttch  as  the  date  is  not  material,  and  the  defendant  cannot  be 
twice  charged*  And  many  times  bonds  are  delivered  at  other 
days  than  they  bear  date.  So  it  appeareth  by  this  judgment, 
that  the  mistaking  of  the  date  of  the  bond  shall  not  hurt,  upon 
Non  ettjhctum  pleaded  (m). 


9am  V.  Kisyef,  Yelv.  193.  So  a  deed  may  be 
pleaded  and  proved  as  bearing  date,  ite,  but 
first  deUvered,  &c.  Ante  p.  432.  n.  (c).  Hall  v. 
Coxmooe,  4  East,  477.  1  Selw.  N.  P.  5th  edit. 
493.  Bat  if  in  describing  dates,  there  be  a 
material  error,  the  deed,  when  produced,  will 
not  support  the  issue;  and  therefore  a  deed 
bearing  date  the  ist  of  Januaiy,  cannot  be 
given  in  evidence  to  support  an  issue,  or  a  de- 


claration, which  describes  the  deed  as  bearing 
date  the  2nd  day  of  January;  for  as  far  as  the 
.  court  or  jury  can  Judge,  the  deed  produced  in 
evidence  may  be,  and  apparently  b,  a  dif- 
ferent instrument  from  the  deed  pleaded.  See 
Shep.  Touch.  74.  ed.  Prest.  1  Chit.  Plead. 
639.    (Ed.) 

(h)  But  see  the  last  note,  Prest,  Shep.  Touch. 
74.    (Ed.) 


THOROUGHGOOD^S  CASE. 

Trin.  24  Eliz.   Rot.  928. 
In  the  Common  Pleas. 


1581,2. 


Tqorouoh- 

GOOD 
COLB. 


FlLMBB. 

William  Cole,  late  of  Great  Parinffton,  in  the  county  afore- 
said, Gent  was  attached  to  answer  Wiiiiam  Thoroughgood,  of 
a  plea  (a),  wherefore  with  force  and  arras,  the  close  and  house 
of  him  the  said  William  Thorougbgood,  at  Great  Parington, 
he  brakes  and  his  grass  there  to  the  value  of  20L  growing,  with  P*^  M.— ^  b.J 
certain  cattle  trod  down  and  consumed,  and  other  harms  to  him  ^*^>  **• 
did,  to  the  grievous  damage  of  him  the  said  William  Tho-  JnMoiiss'for'* 
rou^ffood,  and  against  the  peace  of  the  ladv  the  now  Queen,  breaking 
ftc     And  whereupon  the  said  Wiiiiam  Thorouffhgood,   by  piaintiirs 
William  Aylesbury  his  attorney,  compldneth  that  the  aforesaid  h^e*8poili»» 
William  Cole,  on  the  12th  day  of  October,  in  the  23d  year  of  his  grass,  and 
the  reign  of  the  lady  the  now  Queen,  with  force  and  arms,  the  ^^^^  ?p. 
close  and  house  of  him  the  said  William  Thott)ughffood,  at         cattle; 
Great  Parington  aforesaid,  brakes  and  his  grass  to  theyalu^  withaMiiNiiii- 
&c   there  lately  growing,  with  certain  cattle,  that  is  to  say,  *"^* 
horses,  cows,  hogs,  and  sheep,  did  eat  up,  tread  down,  and 
consume,  the  trespass  aforesaid,  as  to  the  feedings  treading 
down,  and  consuming  the  grass  aforesaid,  from  the  aforesaid 
l£th  day  of  October,  in  the  23d  year  abovesaid,  until  the  day  of 
the  bringing  of  this  writ  original  of  him  the  said  William  Tho« 
roughffood,  that  is  to  say,  tne  6th  day  of  November  then  next 
foUowmg,  at  divers  days  and  terms  continuing  (b),  and  other 
harms,  £c.  to  the  grievous  damage,  &c  and  against  the  peacet 
ftc ;  and  whereupon  he  saith,  he  is  injured,  and  hath  damage 
to  the  vsl^e  of  40L,  and  therefore  he  bringeth  suit,  &c.    And 


(▲)  As  to  the  declaration  in  trespass  in  ge-         (b)  As  to  dedariag  in  treajMas  with  a  coa- 
Mtl,  fte  tale  p.  196.  a.  (a).   lafira.  (Eo.)        tumodo,  ante  p.  49.  a.  (a).   (Ei>.) 
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Pica.— As  to 
the  force  and 
arms  not 
guilty,  and  is- 
5ae  thereon. 
And  as  to  the 
residue  of  the 
said  trespass, 
iocuiinquo 
is  a  messuage 
and  two  acres 
of  land  called 
NicholasTene- 
ment,  and 
which  are  de- 
fendant's soil 
and  freehold. 

[•6  a.] 


the  aforesaid  William  Cole  by  Thomos  Reynolds,  bis  attorney, 
Cometh  and  defendeth  the  force  and  injury,  when,  &c.  And  as 
to  the  cominff  with  force  and  arms,  he  saith,  that  he  is  not 
guilty  thereof  (c) ;  and  of  this  puts  himself  upon  the  country, 
and  the  aforesaid  William  Thoroughgood  likewise.  And  as  to 
the  rest  of  the  trespass  aforesaid  above  supposed  to  be  done,  the 
said  William  Cole  saith,  that  the  aforesaid  William  Thorough- 
good  ought  not  to  have  his  said  action  against  him,  because  he 
saith,  that  the  close  and  house  aforesaid,  as  also  the  places  in 
which  it  is  supposed  the  trespass  aforesaid  to  be  done,  are,  and 
at  the  time  of  the  ^trespass  aforesaid  above  supposed  to  be  done, 
were  one  messuage  and  two  acres  of  meadow,  with  the  appur- 
tenances, called  Nicholas  Tenement,  in  Great  Parington  afore- 
said, which  tenement,  with  the  appurtenances,  are,  and  at  the 
aforesaid  time  of  the  trespass  aforesaid  above  supposed  to  be 
done,  were  the  soil  and  freehold  of  him  the  said  William 
Cole  (d)  ;  for  which,  the  aforesaid  William,  at  the  aforesaid 


(c)  As  to  pleading  the  general  issne  to  part, 
with  a  special  plea  to  the  residue,  see  ante 
p.  42.  n.(G).   (Ed.) 

(d)  Formerly  in  trespass  in  C.  B.,  and  in . 
proceeding  by  original  in  B.  R.,  the  writ  which 
the  plaintiff  sued  out  was  a  general  writ  of 

2uare  clausum  f regit ;  hence  the  declaration  Tas 
I  this  case)  was  general,  '^  of  breaking  the 
plaintiff's  close  at  A. ;''  it  being  a  rule  that 
the  declaration  ought  to  pursue  the  writ,  and 
could  not  be  extended  beyond  it.  But  as  the 
defendant  was  thus  put  to  the  difficulty  of  an- 
swering a  general  charge,  (Willes  l^'i),  he  was 
Allowed  to  plead  a  general  plea  of  lilerum  te- 
nementumy  called  the  common  bar,  and  which 
was  done  in  three  ways ;  Ist,  to  name  a  wrong 
place  in  the  same  village,  e.  g,  Broomficld,  to 
which  plaintiff  had  not  any  title,  and  then  to 
allege  (whether  falsely  or  not  was  immaterial) 
that  such  place  was  the  soil  and  freehold  of  the 
defendant ;  iu  which  case,  as  the  plaintiff 
could  neither  entitle  himself  to  Broomfield,  uur 
prove  a  trespass  committed  there,  he  was 
obliged  to  new-assign  the  locvs  in  quo,  that  is, 
to  ascertain  it  with  proper  exactness,  either 
by  name,  or  by  metes  and  bounds,  &c. ;  t^d, 
to  plead  generally,  that  Uic  locus  was  the  soil 
and  freehold  of  the  defendant ;  3rd,  that  the 
lo€U8  was  an  acre  of  land,  or  a  house^  which 
W9S  the  soil  and  freehold  of  the  defendant. 
These,  also,  generally  drove  the  plaintiff  to  a 
new  assignment;  for  though  he  might  traverse 
them,  yet  in  doing  so  he  ran  a  great  risk,  since 
if  the  defendant  bad  a  freehold  any  where  in 
the  Till,  that  would  entitle  him  to  a  verdict, 
Mf<M$  v.  Lambe,  %  Salk.  453.  2  Selw.  1240. 
A  new  assignment  being  iu  the  nature  of  a 
new  declaration,  required  the  same  certainty 
as  to  time,  place,  and  other  circumstances, 
Dyer,  264  a. ;  if  it  was  in  another  close  or  place ^ 
the  plaintiff  ought  to  give  the  place  a  name, 
or  otherwise  describe  it  with  certainty ;  and 
if  it  was  in  the  same  closfy  het>ught  to  state  its 
abuttals,  &'c.,  so  that  a  plain  difference  might 
be  perceived  between  the  place  so  new  as- 
signed and  that  mentioned  in  the  plea,  Bud. 
Tresp.203.  Com.  Dig.  Pleader,  3.  M.  34.  Vin. 


Abr.  Tresp.  Ua.  4  pi.  3.  12,  &c.  1  T.  R.  474. 
Bull.  N.  P.  82.  To  the  new  assignment  the 
defendant  should  plead  precisely  as  to  a  new 
declaration.  Goulash.  119.  Moore,  504.  Cro. 
Eliz.  589,  590.  But  as  the  plaintiff  averred 
that  the  trespasses  new  assigned  were  other 
and  different  to  those  mentioned  in  the  plea, 
he  waved  or  abandoned  the  trespasses  whidi 
the  defendant  justified;  and  therefore  the  de- 
fendant could  not  plead  to  the  new  assign- 
ment, that  the  place  mentioned  therein  was 
the  same  as  that  in  the  plea ;  but  if  they  were 
the  same,  he  should  plead  not  guilty,  and  take 
advantage  of  it  in  evidence,  as  the  plaintiff 
would  be  estopped  from  proving  any  trespass 
in  the  same  place.  Infra.  The  inconvenience 
attending  general  declarations,  common  bars, 
and  new  assignments,  gave  rise  to  the  rules  of 
court,  B.  R.  M.  1654.  s.  12.  C.  B.  M.  1654. 
8.  17.  19.,  which  permit  the  plaintiff  to  ascer- 
tain the  place  in  his  declaration,  in  which  case 
tha  defendant  is  bound  to  answer  that  pl^^ce} 
and  cannot  plead  the  common  bar.  Bro.  Tresp. 
168.  284.  9  H.  7.6.  pi.  3.  Bro.  Tresp.  422. 
6  Mod.  119.  1  Saund.  300.  n.  (6.)  Willes,  224. 
Since  these  rules,  it  has  been  the  nsual  prac- 
tice to  name  the  closes  in  the  declaration; 
and  consequently  the  plea  of  liberum  tene- 
mentum  as  a  common  bar  for  the  purpose  of 
driving  the  plaintifftoa  new  assignment,  bas 
fallen  into  disuse ;  dnd  except  to  compel  the 
plaintiff  to  set  out  his  title  specially  on  the 
record,  it  is  seldom  necessary,  it  having  been 
determined  that  soil  and  freehold  in  debt  may 
be  given  in  evidence  under  the  general  issne, 
Dodd  V.  Kijffin,  7  T.  R.  364.  Argent  v.  DmrmUy 
8  T.  R.  403.  Andr.  108.  Willes,  222.  2  Selw. 
N.  P.  1242.  It  may,  however,  in  some  cases 
be  advisable  to  plead  Uberttm  tekemenhtm  ;  ei- 
ther in  order  to  compel  the  plaintiff  to  new 
assign,  setting  out  the  abuttals,  Stepkent  v. 
H'hutUr^  11  East,  51.  Chatnbersy,  DonaUt^n^ 
11  East,  72.,  (for  the  above  rules  are  not  im- 
perative, but  plaintiff  may  declare  in  the  an- 
cient mc^e^  if  he  thinks  proper,  Martin  v.  Kes- 
terUm,  2  Bl.  Rep.  1089.  Ante  p.  196.  n.  (a),  or 
in  case  he  claims  as  tenant  to  the  defendant, 
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time,  when,  &c.  the  close  and  house  aforesaid,  as  his  dose  and 
soil,  and  freehold  of  him  the  said  William,  into  the  same  mes- 
suage, and  two  acres  of  meadow,  with  the  appurtenances,  brake, 
and  the  grass  of  him  the  said  William  Cole,  being  his  own,  there 

{rrowing,  with  his  cattle  did  tread  down  and  consume,  as  it  was 
awful  for  him  to  do;  and  this  he  is  ready  to  verify;  whereupon 
he  prays  judgtnent,  if  the  aforesaid  William  Thorough^od 
ought  to  have  his  action  aforesaid  against  him,  &c. 

And  the  aforesaid  William  Thoroughgood  saith,  that  he  for  Replication, 
any  thing  before  alleged  ought  not  to  be  barred  from  having  his  ^gwL^ment  • 
action  aroresaid,  because  he  saith,  (f)  that  the  close  and  house,  That  the  Iocm 
and  also  the  places  in  which  the  trespass  aforesaid,  whereof  he  *!"  ^^  co"- 
above  maketh  complaint,  was,  are,  and  at  the  time  of  the  trespass  Juage  called* 
aforesaid  done,  were  one  messuage,  called  Burrowes  (e),  eight  Burrowes, 

eight  acres  of 
land  called  Great  Westfield,  four  acres  caUed  Diggins  Holme,  and  six  acres  called  Grovefield, 
other  than  the  messuage  and  two  acres  called  Nicholas  Tenement,    (t)  8  Co.  146  a.     Post  181  b. 


or  to  the  person  on  whose  behalf  the  supposed 
trespass  was  committed,  to  compel  him  to  set 
forth  such  tenancy,  which  the  defendant,  in 
his  rejoinder,  may  insist  Las  been  determined 
by  notice  to  quit,  ^L'c.  1  Chit.  Plead.  496. 
And  liberum  tenemenlum  is  a  good  plea  to  tres- 
pass in  a  several  or  free  fishery,  the  owner  of 
the  soil  being  prima  facie  owner  of  the  fishery. 
Id.ib.  18Edw.4.  4.  1  Inst.  122  a(7).  i.  230.  n. 
(9).    (Ed.) 

(e)  In  trespass  to  real  property,  as  already 
observed,  where  the  declaration  is  general 
without  naming  the  locus  in  quoy  or  the  abut- 
tals, and  there  is  any  reason  to  apprehend 
that  the  defendant  has  any  land  in  the  same 
parish,  the  plaintiff  must  new  assign,  setting 
out  the  place  with  more  particularity.  Ant. 
n.  (d).  Com.  Dig.  Pleas,  3  M.  34.  1  Saund. 
299  b.  c.  But  where  the  plaintiff  and  de- 
fendant agree  as  to  the  close,  the  plaintiff 
cannot  new  assign  a  trespass  out  of  it,  for  that 
woald  be  a  departure  from  his  replication.  1 
Saund.  300.  But  if  the  defendant,  professing 
to  answer  the  whole  declaration,  does  in  reality 
jnstily  only  part  of  the  trespass  for  which  the 
action  is  bVonght,  the  plaintiff  must  new  as- 
sign as  to  die  residue,  and  if  he  doubt  the 
truth  of  the  justification,  should  also  reply  to 
it ;  for  it  is  necessary  in  many  cases  to  tra- 
verse, or  otherwise  answer  the  plea,  and  also 
to  new  assign ;  as  where  the  defendant  plead- 
ed, that  the  house  mentioned  in  the  decla- 
ration was  called  C.  house,  and  one  of  the 
closes  Black  acre,  and  the  other  White  acre, 
and  that  they  were  his  freehold  ;  the  plaintiff 
traversed  that  C.  house  and  Black  acre  were 
the  defendant's  fi-eehold,  and  new  ussigned 
the  trespass  in  20  acres,  other  than  white 
acre ;  and  it  was  objected^  that  the  new  as- 
signment was  a  waver  of^  the  former  plead- 
ings as  to  all,  and  therefore  the  plaintiff  ought 
not  to  have  traversed  ;  bnt  the  court  held  it 
proper ;  for  as  the  defendant  had  pleaded  to 
aomeof  the  places  in  which  the  plaintiff  in- 
tended to  lay  the  trespass,  the  plaintiff  was. 
at  liberty  to  answer  that  part,  and  the  de- 
fendant should  not  wave  the  plea  and  plead 
to  all  de  novo,  Prettyman  v.  jAwrtneCy  Cro. 


Eliz.  812.  1  Saund.  300.  n.  (6.)  So  where  an 
action  is  brought  for  fishing  in  the  river  T., 
being  the  plaintiff's  fishery,  and  the  trespass 
intended  by  the  declaration  is  for  fishing  to 
the  extent  of  two  miles  and  upwards  ;  if  the 
defendant  plead  that  he  is  seized  in  fee  of  10 
acres  adjoining  the  river,  and  prescribes  for  a 
free  fishery  in  the 'river,  along  the  sides  of  the 
10  acres,  the  plaintiff  ought  not  merely  to 
traverse  the  prescription,  and  go  to  issue  upon 
it,  because  at  the  trial  he  would  not  be  per- 
mitted to  cive  evidence  of  any  act  of  fishing 
by  the  dc&ndant,  either  above  or  below  the 
10  acres  ;  for  the  question  would  be  confined 
to  the  prescription  only,  but  the  plaintiff 
should  also  new  assign,  and  state  that  the 
trespass  complained  of  was  not  only  for  fishing 
in  Uie  river  adjoining  the  10  acres,  but  also 
above  and  below,  and  then  the  defendant  will 
be  under  the  necessity  of  giving  some  answer 
to  the  whole  trespass ;  and  it  has  been  ob- 
served, that  in  this  case  without  a  new  assign- 
ment the  plaintiff  would  run  great  risk  of  be- 
ing tricked  ;  for  otherwise  if  the  prescription 
were  found  for  the  defendant,  tlie  latter  could 
succeed  in  the  action^  thon^  guilty  of  almost 
the  whole  trespass  for  which  the  action  was 
brought.  1  Saund.  300.  So  where  a  right  of 
way  is  claimed,  which  is  disputed  by  the 
owner  of  the  close,  and  the  aefendant  has 
committed  trespasses  in  other  parts  besides 
those  over  which  he  claims  the  way,  if  the 
defendant  plead  the  ri^ht  of  way,  the  plaintiff 
must  traverse  it,  and  further  state  in  a  new 
assignment  that  the  defendant  committed  tres- 
passes in  other  parts  of  the  close.  1  Saund. 
300  a.  So  where  in  trespass,  a  grant  of 
a  way,  or  of  common,  has  neen  pleaded,  if 
the  aefendant  used  the  way,  &c.  in  a  different 
manner  than  what  he  was  entitled  to  do  under 
the  grant,  the  plaintiff  must  new  assign.  1 
Saund.  300  a.  By  new  assigning,  the  plain- 
tiff may  frequently  obtain  full  costs,  where  he 
wpnM  not  otherwise  be  entitled  to  them ;  thus 
on  a  plea  of  not  guilty  to  a  new  assignment  of 
extra  viam,  the  plaintiff,  though  he  should 
obtain  a  verdict  for  less  than  forty  shiilingfs 
damages,  is  entitled  to  full  costs  without  a 
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acres  of  land,  called  the  Great  West-field,  four  acres  of  land 
called  Diggins  Holme,  and  six  acres  ef  land  called  Grovefield, 
with  the  appurtenances,  in  Great  Parington  aforesaid,  (other 
than  the  aforesaid  messuage,  and  two  acres  of  meadow,  with 
the  i^purtenances,  called  Nicholas  Tenement,  in  the  bar  of  the 
aforesaid  WiUtam  Cole  above  specified)  f  f),  and  this  he  is  ready 
to  vtrify  (o) ;  wherefore,  inasmuch  as  the  said  William  Cole, 
to  the  trespass  aforesaid  done  in  the  tenements  aforesaid,  with 
the  appurtenances,  newly  assigned,  doth  not  answer;  the  afore- 
said William  Thoroughgood  prays  judgment  and  his  damages 
by  occasion  of  that  trespass  to  be  to  him  adjudged,  Sec  And 
the  aforesaid  William  Cole  (h),  as  to  any  trespass  in  the  afore- 
said tenements  newly  assign^,  above  supposed  to  be  done^ 
sidth,  that  the  aforesaid  William  Thoroughgood  ought  not  to 
have  his  said  action  against  him,  because  he  saith,  that  long 
before  the  aforesaid  time  of  the  trespass  above  supposed  to  be 
done,  the  aforesaid  William  Thoroughgood  was  seised  of  tlie 
said  tenement,  with  the  appurtenances,  newly  assigned,  in  his 
demesne  as  of  fee;  and  being  so  seised  thereof  before  the  aforesaid 
time,  when,  &C.,  a  fine  (i)  was  levied  in  the  court  of  the  lady 
the  now  Queen  here,  that  is  to  say,  at  Westminster,  in  8  days 
of  St.  Hilary,  in  the  10th  year  of  her  reign,  before  James  Dyer, 
Richard  Weston,  John  Walsh,  and  Richard  Harper,  then 
justices,  and  afterwards  firom  the  day  of  Easter  in  15  days 


judge's  certificate  (2  Lev.  234.  2  Ld.  Raym. 
1444.  2  Stra.  726. 1168.  Say.  Rep.  251.  Cock- 
€tm  ▼.  AlUamnf  Hul.  Costs  86.  1  East,  350. 
9  Tidd.  Pract.  1000),  unless  the  way  pleaded 
be  set  forth  hy  metes  and  bounds,  CoekeriU  v. 
AUojuoHy  sup.  And  where  the  plaintiff  is  en- 
titled to  costs  upon  the  new  assignment,  be 
has  a  right  to  de  costs  of  all  the  previous 
.pleading[s.  1  T.  R.  636.  But  if  a  defendant 
plead  ajustification  in  trespass,  and  the  plain- 
tiff, without  traversing  it,  new  assign  a  tres- 
j>ass  not  concerning  his  tiUe,  &c.  on  which  is- 
sue is  joined,  and  found  for  him,  the  plaintiff  is 
entitled  to  no  more  costs  than  damages,  under 
the  statute  22  6c  23  Car.  2.  c.  9.  4  Taunt 
98.  And  where  the  defendant  suffers  judg- 
ment by  default  to  the  new  assignment  (whidi 
is  the  proper  course  where  the  defendant  has 
nQ  answer  to  the  new  assignment,  1  Saund. 
299.  c.  1  Chit.  Plead.  630.),  and  succeeds  on 
the  issues  taken  on  hb  pleas,  he  is  entiUed  to 
the  general  costs  of  the  trial,  Thornt<m  v.  WU- 
itamson,  13  East,  191.  As  to  new  assinmient 
in  trespass  to_personal  property,  see  1  Saund. 
900  a.  BuU.  N.  P.  92.  6  Mod.  120.  Gould.  191. 
Cro.  Jac.  141.  Freem.  238.  1  Salk.  453.  Bac 
Abr.  Tresp.  I.  4.  2.  Vin.  Abr.  Tresp.  U.  a.  4. 

fl.  16.  22.  Novel.  Assign.  A.  pi.  9.  1  Chit, 
lead.  621,  2. ;  and  as  to  replications  In  the 
nataie  of  new  assignments,  see  The  Six  Cat'- 
peiurtf  etuey  post,  8  Co.  146.  3  Wlls.  20. 
IT.  B.  338.  3 T. R.  192. 1  H.  B.  555. 3Camp. 
5M,  5.  5  Taunt.  72.  1  StariL.  56.  1  Saund.  300 
a.    (Ed.) 

(f)  See  a  similar  form  of  new  assignffisnt, 

where  the  plaintiif  merely  new  assies,,  post, 

48.  b.  i  for  a  form  where  the  plaintiff  denies 


the  plea,  and  also  new  assigns,  1  Saund.  900.  1 
Chit  Plead.  626.    (Ed.) 

(g)  The  conclusion  of  a  new  assignment 
must  be  with  a  verification;  in  order  that  the 
defendant  mav  have  an  opportunity  of  answer- 
ing it.  Bac.  Abr.  Tresp.  1.^4.2.  Lntw.  1401. 
1  Saund.  103.  For  the  form,  see  also  post, 
18.  b.  Rast.  Ent.  608. 1  Chit.  Plead.  628.  (En.) 

(h)  a  new  assignment  being  in  the  nature  of 
a  new  declaration,  the  defendant  maV  plead  to  it 
precisely  as  to  a  declaration  (Oouldsb.  191.  Mo. 
540.  Cro.Eliz.590.  Ante  p.  436.  n.(p).)eitiierby 
denying  the  matter  new  assigned,by  tiie  pleaof 
not  guilty.  Sec,  (Bro.  Abr.  Tresp.  pi.  359),  or  by 
answering  it  (as  in  this  case)  by  a  special  plea 
of  justification,  id.  lb. ;  and  he  may  plead  several 
matters^  Bac.  Ab.  Tresp.  I.  4.  t.  As  tiie 
plaintiff  by  his  new  assignment  waves  tbe 
trespasses  which  the  defendant  has  justified, 
it  is  not  necessary  to  plead  de  move  what 
was  covered  by  the  plea,  Oouldsb.  191.  Mo. 
540.  Cro.  Eliz.  590 ;  but,  as  already  observed, 
the  defendant  cannot  plead  that  the  place 
or  trespass  mentioned  therein  are  tiie  same  as 
in  the  plea,  ante  n.  (o.)  Vm.  Abr.  Treap.  V.  a.  4. 
pL  9, 10.  Bac.  Ab.  Tresp.  1. 4. 2.  1  SsLiind.  299. 
c. ;  neither  can  the  detendant  justiiy  at  a  dif- 
ferent place,  and  traverse  the  place  mentioiied 
in  the  new  assignment,  Bro.  Ad.  Tresp.  pL  168. 
Vin.  Ab.  Tresp.  U.  a.  4.  pi.  9, 10. 15.  So  If 
the  plaintiff  traverses  the  plea,  as  well  as  new 
assigns,  tiie  defendant  cannot,  as  to  tiie  matter 
answered  in  the  plea,  plead  new  matter,  hot 
must  stand  by  hisjilea,  Cro.  Eliz.  Sit.  Bac  Ab. 
tVesp.  I.  4. 2.  1  Chit.  Plead.  630.    (Ed.) 

(i)  As  to  pieadinff  a  fine,  see  aate  p.  ^* 
and  the  notes  lb.    (Ed.) 
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then  next  following,  granted  and  recorded  before  the  same 
justices,  and  other  the  Queen's  faithful  people  then  and  there 
present,   between  William   Chicken  and  Elizabeth  his  wifis, 
pUuntifis,  and  the  aforesaid  William  Thoroughgood  and  Agnes 
his  wife,  deforciants,  *of  the  tenements  aforesaid,  with  the  ap-    [  *6l>.  ] 
purtenances,  (amongsC  ~ other  things,)  by   the  names  of  one 
messuage,  one  garden,  45  acres  of  land,  5  acres  of  meadow, 
10  acres  of  pasture,  and  4  acres  of  wood,  vriiik  the  appurte- 
nances, in  Great  Parington  and  Roydon,  whereof  a  plea  of 
covenant  was  summoned  between  them  in  the  said  court  here ; 
that  is  to  say,  that  the  aforesaid  William  Thorotkghgood  and 
Agnes  his  wife  acknowledged  the  tenements  aforesaid  to  be  the 
right  of  the  said  William  Chicken ;  as  those  which  the  said  Uses  of  Uie 
William  and  Elizabeth  had  of  the  gia  of  the  aforesaid  William  cwckeYMd" 
Tfaoroughgood  and  Agnes,  and  them  remised  and  quit  claimed  Elizabeth  hU 
from  them  the  said  William  and  Agnes,  and  their  heirs,  to  the  ^i^e,  and  the 
aforesaid  WilUam  Chicken  and  Elizabeth,  and  the  heirs  of  the  u^fo^  ^^. 
said  William  for  ever ;  which  fine  in  form  aforesaid  levied  and 
had,  was  levied  to  the  use  of  the  aforesaid  William  Chicken 
and  Elizabeth,  and  the  heirs  of  the  said  William  for  ever.    By  Bv  virtue 
virtue  of  which  said  fine  the  aforesaid  William  Chicken  and        "^^^Y?* 
Elizabeth  were  seised  of  the  tenements  aforesaid,  that  is  to  say,  fee  and  Eliza- 
tbe  said  William  Chicken  in  his  demesne  as  of  fee,  and  the  bethhiswUe, 
aforesaid  Elizabeth  in  her  demesne  as  of  freehold  for  the  term  ^o^^'^i'^^'b* 
of  her  life(K).    And  the  said  William  and  Elizabeth  being  so  The  said  w. 
seised  thereof,  before  the  aforesaid  time,  when,  &c.,  of  the  said  y^^J^  ^°' 
tenements,  with  the  appu  rtenances,  enfeoffed  one  Edward  Turner,  {^^  ^'  ^* 
Esq.  to  have  to  him  and  his  heirs  for  ever.  .  By  virtue  of  which 
feoffment  the  aforesaid  Edward  was  of  the  tenements  aforesaid 
with  the  appurtenances,  seised  in  his  demesne  as  of  fee;  where-  Defendant  as 
tare  the  said  William  Cole,  as  servant  to  the  said  Edward,  and  servant  and  by 
hj  his  commandment  (l),  at  the  aforesaid  time,  when,  &c.  the  ^^^^e|^T. 
dose  and  house  aforesaid,  as  the  close  and  house,soU  and  free-  entered^^c* 
hold  of  the  said  Edward  his  own,  brakes  and  the  grass  aforesaid 
as  the  proper  grass  of  him  the  said  Edward,  in  the  tenements 
aforesaid,  with  the  appurtenances,  newly  assigned,  then  growings 
with  the  cattle  aforesaid  ate  up,  trod  down,  and  consumed,  as  it 
was  lawful  for  him  to  do;  and  this  he  is  ready  to  verify:  where- 
npoD  be  prays  judgment,  if  the  aforesaid  William  lliorough-  [t  Chit. 
good  ougiit  to  have  his  action  aforesaid  against  him,  &c.    And  ^^^^*  ^^I* 
the  aforesaid  William  Thoroughgood,  as  to  the  aforesaid  plea  Replicatbn: 
of  the  aforesaid  William  Cole  to  the  trespass  aforesaid  done 
in  the  tenements  aforesaid,  with   the   appurtenances,   newly 
asaigned,  above  in  bar  thereof  pleaded,  saith  (m),  that  be  for  any  n  chit. 
thing  in  the  said  plea  before  alleged^  oughi  not  to  be  barred  Plead.  6So]. 


(k)  As  to  pleading  a  seisfai  for  life^  ante  p.       (m)  To  the  plea  to .  a  new  assignment  the 

ai.a.(ol).  With  respect  to  gifts  to  husband  wi|^  may  rep^r  precisely  as  to  a  plea  to  a 

and  wife  after  manriage,  aote  p.  f  6.  n.  (■  1).  declaratioB ;  and  if  the  plea  be  such  as  woald 

(Ed.)  reqoire  a  new  assignment  if  pleaded  to  a  de* 

dantion.  the  plain w  should  again  new  assiga 

(i)  That  the  plaintiff  may  traverse  the  com-  to  such  plea.    1  Saund.  299.  c.  See  precedents 

miA  in  pure  daumm  fregU,  Chambers  v.  Do-  S  Chit.  Plead.  700.  9  Wentw.  Index.    (Eo.) 
y  11  East,  65,    Ante  p.  44.  a.  (o).    Eo.) 
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from  the  having  his  action  aforesaid,  because  he  saith,  that  the 
aforesaid  fine  was  had  and  levied  to  the  use  and  behoof  of  the 
Thattbe  estate  aforesaid  William  Chicken  and  Elizabeth,  and  the  heirs  of  the 
and^Elbw?  ^*  ^^^  William,  upon  the  condition,  that  the  aforesaid  William 
beth  his  wife  Chicken  and  Elizabeth,  and  the  heirs  and  assigns  of  the  said 
was  upon  con-  William  Chicken,  should  well  and  truly  deliver  and  pay  to  the 
theylhoold  ^^^^  William  Thoroughgood  and  Agnes,  and  their  executors 
pay  and  deli-  and  assigns,  8/.  of  good  and  lawful  money  of  England,  12 
ver  an  annuity  bushels  of  wheat,  and  12  bushels  of  malt,  at  the  mansion  house 
bushels  of  ^  called  Burrowes,  *in  Parington  aforesaid  yearly,  during  the 
wheat  and  13  natural  lives  of  them  the  said  William  Thoroughgood  and 
bushels  of  raait,  Agnes,  and  the  longer  liver  of  them,  at  the  feast  of  St.  Michael 
hls^wi^  du^  ^^^  Archangel,  and  the  feast  of  the  Annunciation  of  the  blessed 
rinii;  the  lives  Mary  the  Virgin,  by  equal  portions ;  and  also  upon  condition, 
2J^^^^™^^«^  that  the  aforesaid  William  Chicken  and  Elizabeth,  and  their 
liver  ofthem ;  heirs,  executors,  or  assigns,  should  pay  to  the  said  William 
[•7a.]  Thoroughgood  and  Agnes,  their  executors,  administrators,  or 
and  also  £76  assigns,  76/.  135.  4d,  of  like  lawful  money  of  England,  at 
6«*8^  tth^  ^^®  aforesaid  mansion-house  called  Burrowes,  in  form  following; 
feast  day  of  St.  that  is  to  Say,  at  the  feast  of  St.  Michael  the  Archangel,  in  the 
Michael,  i3o8,  year  of  our  Lord   God  1368,  3/.  6s.  8d.  and  so  at  the  feast 

yearly  instal-  ^^  *^^*  ^^^^^^^  ^'*®  Archangel,  at  the  mansion-house  aforesaid, 
ments  till  the  Si.  6s.  Sd.  yearly,  until  the  aforesaid  sum  of  76/.  135.  4<f. 
whole  was  should  be  fully  satisfied  and  paid;  and  for  the-not  payment, 
^*'  '  doing,  and  performing  of  the  aforesaid  conditions,  according  to 

the  true  intent  and  meaning  of  the  same  conditions,  the  afore- 
said fine,  and  other  the  conveyances  of  the  premises  aforesaid 
then  to  be  made,  were  to  be  to  the  use  and  behoof  of  them  the 
said  William  Thoroughgood  and  Agnes,  as  in  their  former 
estate;  by  virtue  of  which  fine,  the  aforesaid  William  Chicken 
and  Elizabeth  were  seised  of  the  tenements  aforesaid,  with  the 
appurtenances,  newly  assigned  (amongst  other  things),  that  is  to 
say,  the  aforesaid  William  in  his  demesne  as  of  fee,  and  the 
aforesaid  Elizabeth  in  her  demesne  as  of  freehold,  for  the  term 
of  her  life,  upon  the  conditions  aforesaid.  And  further  the  said 
I*rote5tati(  n.    William  Thoroughgood,  protesting  (n)  that  the  said  William 

Chicken  and  Elizabeth  did  not  pay,  do,  or  perform  any  thing 
Plea.  according  to  the  form  and  efiect  of  the  conditions  aforesaid,  for 

That  the  said  plea  saith,  that  the  aforesaid  William  Chicken  and  Elizabeth 
Eiiz^d^dliot  ^^  either  of  them,  did  not  pay  to  the  said  William  Thorough- 
pay  the  said  good  and  Agnes,  or  either  of  them  SL  6s.  Sd.  of  good  and 
first  instal-  lawful  money  of  England,  at  the  feast  of  St  Michael  the  Ar- 
i^rto^thTcon-  changel,  in  the  18th  year  of  the  reign  of  the  said  lady  the  now 
dition,  where-  Queen,  which  to  them  at  the  said  feast  of  St.  Michael  they 
by  the  plaintiff  ought  to  have  paid  according  to  the  form  and  effect  of  the 
ofthepre-***^  aforesaid  first  condition;  by  which  the  aforesaid  William 
mises  in  fee;  Thoroughgood,  by  virtue  of  the  fine  aforesaid,  and  by  force  of  a^ 
upon  whom  certain  act  made  and  provided  in  the  parliament  of  the  lord 
eiitewd.'and  Hen.  the  8th,  late  King  of  England,  holden  at  Westmhister 
committed  the  the  4th  day  of  February,  in  the  27th  year  of  his  reign,  for  trans- 
trespassesj&c.  ferring  uses  into  possession,  was  seised  of  the  tenements  afore- 

(>)  As  to  protestation,  sec  ante  p.  41.  u.  (f).    (Ed.) 
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said,   with  the  appurtenances,   new  assigned,   amongst  other 
things,  in  his  demesne  as  of  fee;  and  into  the  tenements  afore- 
said newly  assigned  entered,  and  the  aforesaid  William  Cole, 
the  day  and  year  in  the  declaration  aforesaid  above  specified, 
with  force  and  arms,  Sec.  the  close  and  house  of  him  the  said 
William    Thoroughgood   in   the   aforesaid    tenements  newly 
alssigncd,  broke,  and  the  grass  aforesaid  *there  then  growing,     [  *  7  b.  ] 
with  his  cattle  aforesaid  did  eat  up,  tread  down,  and  consume, 
as  he  the  said  William  against  him  above  complaineth ;  and 
this  he  is  ready  to  verify:  wherefore,  inasmuch  as  the  said 
William  Cole,  doth  acknowledge  the  trespass  aforesaid  in  the 
same  tenements  newly  assigned,  done  as  abovesaid,  the  said 
William  Thoroughgood  prays  judgment  and  his  damages,  by  Protestation, 
the  occasion  of  that  trespass  to  be  to  him  adjudged,  &c.     And  That*after  the 
the  aforesaid  William  Cole,  protesting  that  the  fine  aforesaid  fine  levied, 
was  not  levied  to  the  use  of  the  said  William  Chicken  and  §'*  j^^S^'S^ 
Elizabeth  upon  the  conditions  aforesaid,  as  the  aforesaid  William  ig  euz.^  re- 
Thoroughgood  hath  above  alleged,  for  plea  saith,  that  after  the  leased  to  said 
fine  aforesaid  levied,  that  is  to  say,  the  2d  day  of  September,  ^„^i|^  ^^^ 
in  the  18th  year  of  the  reign  of  the  lady  the  now  Queen,  at 
Great  Parington  aforesaid,  the  aforesaid  William  Thorough- 
good,  by  his  writing  of  release,  which  the  said  William  Cole,  ) 
with  the  seal  of  the  said  William  Thoroughgood  sealed,  brings 
here  into  court,  whose  date  is  the  same  day  and  year,  by  the 
name  of  William  Thoroughgood  of  Hunsdon  in  the  county  of 
Hertford  yeoman,  remised,  released,  and  for  him  and  his  heirs 
for  ever  quit-claimed  to   the  aforesaid  William  Chicken,  by 
the  name  of  William  Chicken  of  Hunsdon  aforesaid  yeoman, 
all  and  all  manner  of  conditions,  entries  for  conditions  broken, 
and  demands  whatsoever,  from  the  beginning  of  the  world  unto 
the  day  of  the  date  of  the  said  writing  of  release ;  and  this  he  is 
ready  to  verify  (o) :  whereupon  as  at  first  he  prays  judgment, 
and  that  the  aforesaid  William  Thoroughgood  may  be  barred  surrejoinder.  • 
from  haying  his  action  aforesaid  against  him,  &c.     And  the  That  the  jAain- 
aforesaid  William  Thoroughgood  saith  (p),  that  he  is  a  layman,  ^"^^f}^' 
and  unlearned,  and  that  at  the  time  of  the  making  of  the  writing  terei,  and  that 
of  release  above  supposed  to  be  made,  divers  arrearages  of  the  at  the  time  of 
aforesaid  yearly  payments  above  recited  in  form  aforesaid  to  be  {JlJ^ydlvcrt  • 
paid,  were  in  arrear;  and  that  the  aforesaid  writing  of  release  arrears  of  the 
was  then  read  and  declared  to  him  as  a  writing  of  acquittance'  annuity  were 
of  all  arrearages  of  monies  (to  him  in  form  aforesaid  to  be  paid)  y^^Q^  and 
at  that  time  to  the  said  William  Thoroughgood  being  behind  that  £e  re- 
and  unpaid  only;  by  which  the  said  Wuliam  Thoroughgood,  '^^J^^^^fJ* 
believing  that  writing  to  be  a  writing  of  acquittance  of  the  tohinTasan  •' 

acquittance  for  those  arrears  only ;  and  that  he,  giving  credit  thereto,  sealed  and  delivered 
the  same  to  said  W.  C.  and  so,  not  his  deed. 


new 


(o)  That  when  the  reminder  introduces  any  (p)  A  sarreioinder,  as  the  plaintiff's  reply  to 

«ow  matter,  it  most,  as  m  the  case  of  a  plea  or  the  defendanr^  rejoinder  is  termed,  is  governed 

replication,  conclude  with  a  verification,  in  by  the  same  rales  to  which  the  previous  plead« 

order  that  the  plaintiff  may  have  an  opportu-  ing  of  the  party  adopting  it  is  subject;  but 

nity  of  answering  it,  1  Saund.  103.  (i).    As  to  it  seldom  occurs  in  practice.  1  Chit.  Plead, 

rejoinders  in  general,  see  ante  p.  186.  n.(o).  ,645.   1  Inst.  303.  b.  lii.   435,  n.   (pl).  Com. 

Com.  Dig.PIead.  H.  1  Inst.  303.  b.  iii.  433.  Stnu  Pig,  Plead.  I.    (£o.) 
908.  Lut.  241. 1  Chit.  Plead.  643.    (Ed.) 
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arrearages  of  the  monies  aforesaid  onlyy  sealed  and  delivered 

the  same  writing  to  the  aforesaid  William  Chicken;  and  so  the 

said  William  Inoroughgood  saith,  that  the  said  writing  into 

court  here  brought,   containing  in  itself   that  he   the  said 

William  Thoroughgood  remised,  released,  and  for  him  and  his 

heirs  for  ever  quit-claimed«  to  the  aforesaid  William  Chicken, 

all  and  all  manner  of  conditions,  entries  for  conditions  broken, 

and  demands  whatsoever,    from  the  beginning  of  the  world 

until  the  day  of  the  date  of  the  said  writing  of  release,  is  not 

Issue  thereon,  his  deed;  and  he  prayeth,  that  this  may  be  inquired  of  by  the 

.  country;  and  the  aforesaid  William  Cole  likewise:  theraore 

l^'^'      ^     it  is  commanded  to  the  sherifl^  that  he  cause*  to  come  here, 

'^         *  J    from  the  day  of  the  Holy  Trinity  in  3  weeks,  12,  &c.  by  whom, 

&C.  and  who  neither,  &c.  to  recognise,  &c«  because  as  well,  &c. 

Continiiaiioe,     Afterwards   the  process  was   continued   between   the  parties 

aforesaid  of  the  plea  aforesaid  by  the  jurors  put  between  them 

being  respited  here  until  this  day,  that  is  to  say,  the  morrow 

of  St.  Martin,  in  the  25th  year  of  the  reign  of  the  lady  the  now 

Queen.    And  now  at  this  day,  here  come  as  well  the  aforesaid 

.  William  Thorouffhgood,   as  the  aforesaid  William  Cole,  by 

their  attomies  aroresaid,  and  the  jurors  thereof  iropannelled 

Special  likewise  come,  who,  to  say  the  truth  of  the  premises,  (being 

▼erdict.  chosen,  tried,  and  sworn,)  say  upon  their  oath,  tfiat  the  libresaid 

^w^^^u"  ^^^^^^  l^bovo^^^S^^  is  a  layman,  and  unlearned,  and  that 

iiiairm>t  let^*   divers  arrearages  of  the  yearly  payments  aforesaid  to  the  afore- 

tered,  and  that  said  William  Thoroughgood,  at  the  aforesaid  time  of  making 

^h"aimQdty  ^^  ^^  aforesaid  writing  of  release,  were  unpaid;  and  also  that  the 

were  behin^   Mud  Waiting  of  release^  at  the  time  of  the  sealmg  thereof,  was 

smd  the  wri-     not  read  to  the  aforesaid  William  Thoroughgood,  but  after  aae 

wSl^i^'^  Thomas  Ward  had  beffun  to  read  that  writing  to  the  aforesaid 

bat  after  it '     William  Thoroughgood,  one  John  Ward  snatched  that  writing 

was  began  to    out  of  the  himds  of  the  aforesaid  Thomas,  before  he  had  read 

XW^todT     ^^  ^^  "^^  thereof  saving  to  the  aforesaid  William  Tho- 

tibe writing,      loughgood,  these  English  words  following;  *^  Goodman  Tho- 

i«yii^<Good-  roughgood,  you  are  a  man  unlearned,  and  I  will  declare  it 

noghgood        ^uito  you»  <^  make  you  understand  it  better  than  you  can 

J0U  are  a  Man  by  hearing  it  read;"  and  afterwards  the  a&resaid  John  Ward 

itadlwitt^to-.    ^^^^^    ^  aforesaid   writing  or  release  to   the  aforesaid 

dareitioyoay  William  Thoroughgood,   in  these  English  words  following; 

and makevoa   «  Goodman  Thoroughgood,  the  effect  of  it  is  this,  that  you  do 

U^l^^^^f^J^  ^^    release  to  William  Chicken  idl  the  arrearages  of  rent  that 

von  can  by       he  doth  owe  you,  and  no  otherwise^  and  tlien  you  shall  have 

PMHagU        yoaf    i^od  again,"    meaning  the  tenements  aforesaid  newly 

JSJ^lli^^Jl^     assigped ;  to  which  the  aforesaid  WiUiam  Thorough^^ood  then 

«(leotefitto    answered  in  these  Enfflish   words  following,  that  is  to  say, 

be  ^tbere-   a  jf  j^  ^^  ^q  otherwise  I  am  content;"  and  upon  that,  the  said 

Stedi Ae«?:  William  Thorouffhgood,  giving  credit  to  the  words  of  the 

rears  of  rent     aforesaid  John  Ward,  then  ana  there  sealed  the  said  writing 

te  ^IStST^    ^  release,  and  delivered  it  to  the  aforesaid  William  Chicken. 

otbmrise^      But  whether,  upon  the  whole  matter,  in  form  aforesaid  found, 

and  tiien  &e      die  said  writing  of  release  be  and  in  law  ought  to  be  adjudged 
•koald  bav^ 

Mb  land  agtin,^  td  which  the  plalntif  said  '« I  am  erateat;^'  and  tlierenpoo  the  plalntiir  gifing 
credit  to  the  said  J.  W.  deliTered  the  releaiAto  said  W.  C. 
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the  deed  of  the  aforesaid  William  Thoronghgood  or  not,  the 
jurors  aforesaid  are  utterly  ignorant,  and  therefore  pray  the 
advice  of  the  justices  and  the  court  here;  and  if  upon  the  whole 
matter  aforesaid  in  form  aforesaid  found  it  shall  seem  to  the 
justices  here  that  that  writing  is  not  nor  ou^t  in  law  to  be 
adjudged  the  deed  of  the  aforesaid  William  jlioroughgood, 
then  the  said  jurors  say  upon  their  oath  that  the  i?oresaid 
writing  of  release  is  not  the  deed  of  the  aforesaid  William 
Thoroughgood,  as  the  said  William  above  allegeth,  and  they  Jmypnnr 
assess  the  damages  of  the  said  William  Thoronghgood,  byocca^  ^^  ^^ 
sion  of  the  trespass  aforesaid,  above  his  costs  and  *  charges  ^r  •  g  b.  1 
by  him  in  this  part  about  his  suit  expended,  to  20  shillings,  and     ^ 
for  hi$  costs  and  charges  to  12  pence :  and  if  upon  the  whole 
matter  aforesaid  in  form  aforesaid  found,  it  shall  seem  to  the 
justices  here,  that  the  writing  aforesaid  of  release  is  the  deed 
of  the  aforesaid  William  Thorousfagood,  as  the  aforesaid  Wil- 
liam Cole  above  hath  alleged,  tnen  the  said  jurors  say  upon 
their  oath,  that  the  said  writing  of  release  is  the  deed  of  the 
aforesaid  WiHiara  Thoroughgc^  as  the  said  William  Cole 
above  hath  alleged.    And,  because  the  justices  here  will  advise  CariAadrisum 
themselves  of  and  upon  the  premises,  before  they  give  their  volt, 
judgment  thereof)  day  is  given  to  the  parties  aforesaid  here^ 
until  in  8  days  of  St  Hilary,  to  bear  tntir  judgment  thereof;  ToHa.M» 
because  the  same  justices  here  thereof  are  not  yet,  Sec    At 
which  day,  here  cometh  as  well  the  aforesaid  William  Tbo« 
roughgood,  as  the  aforesaid  William  Cole,  by  their  attomies 
aforesaid;  and  because  the  justices  here  will  further  advisa 
themselves  of  and  upon  the  premises,  before  they  give  their 
j«dgment  thereof,  further  day  is  given  to  the  parties  aforesaid 
here,  until  from  the  day  of  Easter  in  15  days,  to  hear  their  ^^^ 
judgment  thereof;  because  the  same  jaatices  here  thereof  are 
■oC  yet,  &C.    At  which  day,  here  eometh,  as  well  the  aforesaid 
WiUiam  Tfaoroughgood,  as  the  aforesaid  William  Cole^  by 
libeir  attomies  aforesaid ;   and  because  the  justices  hem  wiU 
further  advise  themselves  of  and  upon  the  premises,  before  they 
give  their  iudgment  thereof  day  further  is  given  to  the  parties 
aforesaid  nere  until  the  morrow  of  the  Hdy  Trinity^  to  hear  xrio. 
their  judgment  thereof;  because  the  same  juMices  here  thereof 
are  not  yet,  Stc    At  which  day,  here  comedi,  as  well  the  afore* 
said  William  Thoronghgood,  as  the  afiuresaid  William  Cole» 
by  their  attomies  aforesaid ;  and  mon  this,  ike  premises  beiM 
seen,  and  by  the  justices  here  folly  nnderstoodf  k  is  cousin 
dfesed,  that  the  a&resaid  William  Thoroughgeod  ife  recover 
against  the  said  William  Cole,  his  damages  to  Si  rfiiilisMp^  by 
the  jurors  aforesaid  in  form  aforesaid  assessed,  and  abo  ftS 

EHmds,  19  shillings,  to  the  said  Willian  Tboroughgood,  at 
s  request,  for  his  costs  and  charges  aforesaid  by  die  court  hen 
of  increase  adjudged  (q)»  whi<£  damages  ia  the  vriiole  do 
amount  to  fi5  pouMs,  and  that  the  aforaaid  WiUiam  Cole  be 
taken,  &C. 

m 

(q)  As  to  the  cofts,  i»te  p*  4S8t  B.  (s).    (Ed.) 


THOROUGHGOOD'S  CASE, 


Trin.  26  Eliz.  Rot.  928. 
In  the  Common  Pleas. 


1589. 


In  trespass  qnare  clansam  fregit,  the  defendant  pleaded  a  release  from  the 
pbuntiff  to  J.  S.y  and  justified  as  servant  to  the  feoffee  of  J.  S. ;  the  plaintiff' 
replied  that  he  was  a  layman,  not  lettered,  and  that  at  the  time  of  the  release 
made,  divers  arrearages  of  an  annuity  were  due  to  him ;  and  that  one  J.  W. 
took  the  deed,  while  it  was  reading,  and  said  to  him  **  you*  will  better  un- 
derstand it  by  hearing  than  by  reading,"  and  taking  it  in  his  hand,  said, 
**  it  is  but  a  release  of  the  arrearages ;"  and  he  said,  *'  if  it  be  so,  I  am  con- 
tented:" held,  Ist,  That  a  deed  executed  by  an  illiterate  person  does  not 
bind  him,  if  read  falsely  either  by  the  grantee  or  a  stranger ;  2ndly,  That 
an  illiterate  man  need  not  execute  a  deed  before  it  be  read  to  him  in  a 
language  which  he  understands ;  but  if  the  party  executes  without  desiring 
it  to  be  read,  the  deed  is  binding ;  3rdly,  That  if  an  illiterate  roan  execute  a 
deed  which  is  falsely  read,  or  the  sense  declared  differently  from  the  troth, 
it  does  not  bind  him ;  and  that  though  it  be  by  a  friend  of  his,  unless  there 
be  covin. 


TbOKOVGH- 
CTOOD 

o. 
Cole. 
[PL  II.— 9  a.] 
S.  C.  Mo.  148. 
1  And.  129. 
[S.C.  cited  ace. 
1  Burr.  397. 

Shep.  Touch. 
56.61. 
1  Wood's 
Conv.  257. 
S  Bl.  Com. 
304.  4  Cm. 
Dig.  31.  Vin. 
Abr.  Faits.  S. 

pi.  1.  Com.  Thoroughgood  (d)  brought  an  action  of  trespass  for  breaking 

big.  Fait.  B.  q{  jjig  close  against  Cole  defendant,  who  pleaded,  that  long 

n'otes^uid  re-  ^^^  before  the  trespass,  the  plaintiff  released  to  one  William 

ferences  Chicken  all  demands  whatsoever,  Sec.  whose  estate  in  the  land 

J°^^    J  the  defendant  hath,  and  justified  the  trespass,  &c.     The  plain- 

Finch.  109.  tiff  said,  that  he  was  a  layman,  not  lettered,  and  that  at  the 

[See  the  refe-  time  of  the  said  release  made,  divers  arrearages  of  an  annuity 

renoss  cited  ^^^  j^^  ^  ^^^  by  the  said  William  Chicken,   and  that  the 

said  writing  of  release  was  read  and  declared  to  him  as  a  writing 
of  acquittance  for  those  arrearages  only;  and  that  he  (giving 
credit  thereunto)  did  seal  and  deliver  the  same  to  the  said 
'  William  Chicken,  and  sOy  not  his  deed ;  upon  which  issue  was 

joined ;  and  the  jury  found  a  special  verdict  to  this  effect ;  that 
is  to  say,  that  the  plaintiff  was  a  layman,  not  lettered,  and  that 
divers  arrearages  of  the. said  annuity  were  behind,  and  that  the 
writing  was  never  read  to  him;  but  after  that  one  Thomas 
Ward  had  begun  to  read  it  to  the  plaintiff,  and  before  he  had 
r^d  a  line  of  the  writing,  one  John  Ward  took  the  writing 
out  of  his  hands,   saying  to  the  plaintiff,    "  Goodman  Tho- 

(Jj)  *  And.129.  roughgood,  you  are  a  man  (b)  unlearned,  and  I  will  declare  it 
^*  ^  '  unto  you,  and  make  you  understand  it  better  than  you  can  by 
hearing  of  it  read:",  and  then  said  further  to  him,  "  Goodman 
Thoroughgood,  die  effect  of  it  is  this,  that  you  do  release  to 
William  Chicken  all  the  arrearages  of  rent  that  he  doth  owe 
you,  and  no  otherwise,  and  then  you  shall  have  your  land 

(0 1  And.  129.  again :"  to  which  the  plaintiff  said^  "  If  it  be  no  (c)  otherwise. 

Mo.  148.  I  mn  content ;"  and  thereupon  the  plaintiff,  giving  credit  to  the 

said  John  Ward,  delivered  the  said  release  lo  the  said  William 

[♦9b.]     Chicken ;  and  whether  this,  upon  the  whole  *  matter,  be  the 

plaintiff's  deed,  the  jury  refer  to  the  court,  &c.     And  it  was 

(a)  Mo.  148.     adjudired,  that  it  was  not  the  (a)  plaintiff's  deed;  and  in  this 

1  And.  129. 

Skinner  656.  [I  Burr.  297.  2  Atk.  326.  Shep.  Touch.  56.  1  Wood,  237.  3  Bl.  Com.  305,  4.  4  Cru. 

Dig.  31.  Vin.  Abr.  Faits.  S.  pi.  1  Com.  Dig.  Fait.  B.  2]. 
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case  three  points  were  resolved:  first,  that  although  the  par^  Judgment, 
to  whom  the  writing  is  made,  or  other  by  his  procurement,  doth  deedexe-* 
not  read  the  writing,  but  a  stranger  of  his  own  head  read  it  in  cnted  by 
other  words  than  in  truth  it  is,  yet  it  shall  not  bind  the  party  *"  illiterate 
who  delivereth  it  (a) ;  for  it  is  not  material  who  readeththe  SorWDdhim, 
writing,  so  as  he  who  maketh  it  be  a  (b)  layman,  and  being  if  read  falsely 
not  lettered,  be  (without  any  covin  in  himself)  deceived  (s);  *'^4eor^*^ 
and  that  is  proved  by  the  usual  form  of  pleading  in  such  case,  stranger, 
that  is  to  say,  that  he  was  a  layman,  and  not  learned,  and  that 
the  deed  was  read  to  him  in  other  words,  &c.  generally,  with- 
out shewing  by  whom  it  was  read.     And  ii  a  stranger  (c)  So  a  man  may 
menace  A-  to  make  a  deed  to  B.,  A.  shall  avoid  the  deed  which  fJr^^reg^. 
he  made  by  such  threats,  as  well  as  if  B.  himself  had  threatened  a  stranger, 
him  (t),  as  it  is  adjudged  45  E.  S.  6.  a.     Vide  39  H.  6.  36  a. 

Secondly,  that  (d)  such  layman,  not  learned,  is  not  bound  to  sd,  An  illite' 
deliver  the  deed,  if  there  be  not  one  present  which  can  read  "*®  ">*"*  "««<* 
the  deed  unto  him,  in  such  language  that  he  who  should  make  Seed  ^before  it 
the  deed  may  understand  it  (u) ;  and  that  is  the  reas9n,  that  if  be  read  to  him 
it  be  read  to  him  in  other  words  than  are  contained  in  the  *"  language 
writing,  it  shall  not  bind  the  party  who  delivereth  it,  for  it  is  derstands""" 
at  the  peril  of  the  party  to  whom  the  writing  is  made,  that  the 
true  effect  and  purport  of  the  writings  be  declared,  ifit.be  **"i^L£r^1!u[ 
required;  {e)  but  if  the  party  who  should  deliver  the  deedj  oat  desiring  it 
doth  not  require  it,  he  shall  be  bound  by  the  deed,  although  it  toberead,  the 
be  penned  against  his  meaning  (w).  f^  "  *'^^- 

Thirdly,  although  the  writing  be  not  read  to  the  party,  yet  3^'lfaniUi-. 
if  the  efifect  be  declared  to  him  in  other  (y*)  form  than  is  con-  terateman 
tained  in  the  writing  (x),  and  upon  that  he  deliver  it,  he  shall  ^Jj^S^  fij^ 
avoid  the  deed ;  for  it  is  all  one  in  law  to  read  it  in  other  words,  ly  read,  or  the 
and  to  declare  the  effect  thereof  in  other  manner  than  is  con-  »ense  declared 

differently 
from  the  tmtii,  it  does  not  bind  him ;  so  thongh  it  be  by  a  friend  of  his,  unless  th'ere  be  covin. 
(6)  11  Co.  27. 9  H.  5. 15.  a.  Br.  mm  eatfaehim  8.  Hob.  96.  [1  Burr.  297.  2  Atk.  326.  Shep.  Touch. 
56.  1  Wood,  237.  2  Bl.  Com.  303,  4.  4  Cm.  Dig.  31.  Vin.  Abr.  Faits.  S.  pl.l.  Com.  Dig.  Fait.  B. 
2].  (e)  Fitz.  Dures  10.  Statham  Dares  et  Manasse  9.  21  E.  4. 13.  a.  27.  b.  [Shep.  l^nch.  61]. 
(d)  1  Jones  314.  Ante,  3.  a.  [Vin.  Abr.  Faits.  S.  pi.  1.  Com.  Dig.  Fait.  B.  2].  («)  Mo.  184. 
^hep.  Touch.  54.  1  Wood,  237.  Com.  Dig.  Fait.  B.  2].  (/)  Mo.  184.  2  Rol.  28.  4  Leon.  63. 
Flowd.  66.  b.    15  E.  4. 18.  b.  Hob.  96.  11  Co.  27.  b.  12  Co.  89.  [See  the  books  cited  in  n.  (i)  infra]. 


(r)  a  deed  read  falsely  is  not  binding,  on  the       (t)  That  is,  where  the  dnress  is  by  procvre- 

gronnd  of  frand,  and  therefore  it  is  held  to  be  im-  ment  of  Uie  party,  who  is  to  have  the  ben^t  of 

material  whether  the  party  be  illiterate  or  not.  the  deed,  Koll.  Abr.  688. ;  for  it  is  said  that 

Kelw.  70.  b.  pi.  6. ;  but  where  a  deed  is  read  doress   by  a  stranger,   without  making  the 

falsely  by  collusion  on  purpose  to  make  it  void,  obligee  party  thereto,  is  not  soflldent  at  law 

It  will  bind  the  fraudulent  party,  9  H.  6, 59.*  b.  to  avoid  an  instrument,  Kehr.  154.  a.    Bat  in 

2  Roll.  Abr.  78.  Mo.  148.  184.  Com.  Dig.  Fait,  such  case  equity  will  relieve,  see  Joneg  v.  Cram" 

B.  2.  Vin.  Abr.  Fait.  S.  pi.  1.    Where  there  ley  md  Wolston.  Fin.  Rep.  161.  2  Vem.  497. 

are  two  distinct  clauses  in  the  same  deed,  and  As  to  avoiding  deeds  on  account  of  duress  in 

one  Is  truly  read,  and  the  other  not,  it  will  be  general,  see  post,  5  Co.  119.  a.  2  In^t.  482,  3. 

good  for  that  which  was  read  truly.    Post,' 11  Shep.  Touch.  61.  Bac  Abr.  Duress.    (Ed.) 
Co.  27.  b.  2  Roll.  Abr.  28.  Com.  Dig.  B.  2. 


when  it  was  absolute  2  RoU.  Abr.  28. ;  or  in  a  ^y^^rhMt  Is,  at  law ;  but  eq 
penalty  of  £5.  when  It  was  £10,  id.  lb.  Post,  11  ^^^  ^{^  ^^^  ^ 
Co.  27.  b. ;  or  a  sa  gift  in  tail,  when  it  was  a  feon-  '  ' 


equity  win  reKere  in 
Snp,(T).  (Ed.) 

raent,  2  Roll,  Abr.  28.  Com.  Diff.  Fait  B.  2.  (x)  Ace  2  Roll.  Abr.  28.  1  Wood,  237.  2 

So  if  afeoffinent,  with  letter  of  attorney,  be  Bl.  Com.  303,  4.  4  Cm.  Dig.  31.  Vin.  Abr. 

ftlsely  read,  it  is  void  for  both,  ShUUr*$  cm^  Faits.  8.  pi.  1.  Com.  Dig.  Fait.  B.  2.    (Eb.)   . 
post,  11  Co.  27.  b.    (Ed.) 
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In  the  writing;  it  the  party  who  maketh  the  writing 
(befaig  not  leiUTied)  (y)  desire  one  to  read  the  writing  to  him, 
and  he  read  it,  or  declare  the  eflfect  thereof  to  him  in  other 
manner  than  the  writing  doth  purport,  it  (unleis  there  be  covin 
betwixt  them)  (a)  shall  not  bind  him  (I),  (9). 

ft)  See  the  eflfeet  of  cotIb,  Co.  Lit.  S57.  a.  NoU  to  the  femur  iHtwiu.  pee 
1  lost.  367.  a.  UL  1G9.  S.  b.  U.  S36— 239.  Mid  the  ootes  ib.  Bac.  Abr.  Fraod,  C. 
Com.  Dig.  Covin,  B.  S].    (Ed.) 

(t)  INot^  where  a  feofiment  in  fee  was  made  by  a  man  not  lettered,  and  the  deed 
was  read  to  him  only  to  pass  an  estate-tall,  which  was  the  feoffor's  intent,  and 
he  made  a  warrant  of  attorney  to  make  livery  according  to  the  form  or  the 
charter,  it  was  a4JQdged  that  he  might  well  plead  imi  e9t  factum,  SO  Ed.  3. 31. 
b.  St.  a.    Note  H  tki  former  edUimu.  [See  n.  (s),  ante  p.  445]. 

y)  Whether  the  party  can  read  or  not,  is  immaterial,  Kelw.  70.  pi.  6.  Ante  n.  (a).  (En.) 
Ante  n.  (a). _«_„ 


1 


WISEMAN'S  CASE. 

Trin.  27  Eliz.  Rot.  IS 54. 
In  the  Common  Fleas. 


VFvamAM 


1565.  Radford. 

HxRXTOFOBB,  AS  it  appeveth,  in  Easter  termt  in  the  97th  year 
of  the  reign  of  the  lady  the  now  Queen,  Rot.  J  056.  it  is  oon- 
BnvNAaii.     tained  thus:  Essex  (a),  ss.  Richard  Bernard  of  Great  BracksCed, 
ntJlir-iQa.]  in  the  county  aforesaid,  yeoman,  was  siinunoned  (b)  to  answer 

1>eolmtfonln  Johu  Wiseman  of  a  plea,  that  he  rend^  to  him  182.  which  he 
itbt  lor  rent  lyy  Hm  heir  of  llie  lessor  against  the  lessee. 

— — *.iii  111       ■iii.iiiiii.ii.-      ■■  .1.        ■                                     I      >._i« 

(▲)  Debt  lies  Ibrtibe  heir  of  the  lesaory  or  by  deedl,  or  there  was  no  covenant  sealed  by  the 

|he  assicneey  or  deriaeoy  of  the  reversioo,  defendant,  debt  lies  for  nse  and  ooca)Mtion  fs* 

ai^afaist  &e  lessee  at  oomoKm  law ;  Con.  Dig.  neraUy,  in  which  form  of  action  it  is  not  neoes- 

Debt.  C ;  bat  in  liiese  oases  the  action,  being  sary  to  set  forth  the  denuse,nor  the  entiy  of  the 

tended  on  the  ftrivity  of  estatOf  is  locaL  and  lessee,  nor  the  time  when  the  rent  became  doe, 

awst  be  broui^t  where  the  land  lies,  BoH.  N.  nor  the  local  sitoatioa  of  the  premises,  H^Hkuu 

P.  177.    1  Saand.  S58.  S41  e.   Cre.  Car.  18S.  ▼.  Wmgate^    6  T.  R.  68.  SUrowd  v.  Ra§reny  dt 

1  Wils.  165.  Vin.  Abr.  Trial  H.  a.  2.  Latch,  id.  Kimg  v.  fVazer,  6  East,  348.  Eyler  ▼.  Mmn- 

f71.    And  the  declaration  mast  state  the  title  den.  5  Taant.  25.  Daciee  v.  Edwarde^  S  Maol. 

«f  the  lessor  to  the  d^nised  premises  (which  b  &  S.  S80 ;  bat  where  there  is  anv  doabt  whe- 

vanally  doM  by  way  of  indacement,  as  in  the  ther  the  demise  were  by  deed,  it  is  advisable 

present  instanoe),  in  order  Hiat  it  mxy  appear  to  declare  generally  that  the  lessor  demised 

lliat  he  had  sodh  an  estate  in  the  reversion  as  the  premises  for  a  certain  term,  dre.  stating 

iidghtbe  legaDv  vested  in  the  plaintiirin  the  the  sabstance  of  tiie  terms  of  the  demise,  add- 

4liaracter  in  wbidi  he  soes,  1  Saand.  233.  (t).  1  ing  a  coant  for  ase  and  occupation,  2  Chit, 

•tra. S30.rT.it.  638. Oilb.Pebt.  410.  Com. Dig.  Pfead.217;  for  it  is  settled  that  fai  debtlbr 

Bleeder, C.  36;  and  lids,  even  thongh  the  estate  rent  reserved  by  deed  (except  in  case  of  a 

•f  the  plaintiff  U  derived  from  the  King,  or  a  lease  of  tithes  or  other  incoiporeal  heredita- 

cofporsttlon,  1  Sannd.  187.  (1).   It  is  the  same  ments,  t  Sannd.  297.  (1).  )  the  plahitiff  nunr 

where  the  action  is  broaglit  at  the  stdt  of  an  e%-  declare  without  stating  the  deed,  1  Sannd.  27^ 

ecntor  of  a  termor  for  rent,  which  became  dae  (1) ;  which  is  the  only  case  in  which  the  plain* 

after  the  dea^  of  the  testator,  l  Chit.  Plead,  tiff  is  aBowed  to  declare  generally,  and  to  pro- 

349.    But  in  debt  by  the  lessor  against  the  daoe  a  deed  in  evidence  in  support  of  sach 

lessee,  he  is  not  obliged  to  set  forth  any  title  dedaration,  Atty  v.  PariiA,  1  New.  Rep.  104, 

lo  tiie  pranises  demised,  bat  the  declaration  109.    As  to  declarations  in  debt  in  general, 

laerely  alleges,  <<  thattheptaintiff  by  a  certain  see  Com.  Dig.  Pleader.  2  W.  7.  2  Chit.  Plead. 

Indentare  maae  between  him  and  the  defend-  179,  drc.    (Ed.' 

ant,  wi^  a'profert  thereof,  demised,  drc.''    1  (b)  As  to  the  distinction  between  the  words 

Vira.  230, 1.  1  Sannd.  233.  (2).    The  amission  ewmmimed  and  aitodted^  see  ante  p.  422.  ii.(B)i 

ofllw  lesaor's  title,  it  teens.  Is  aided  by  verw  1  Bsmid.  318.  (3).    (Ed.) 
diet,  1  Show.  71.   la  ca«e  the  demise  wu  sot 
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oweth  to  him)  and  unjustly  detaineth,  &c.  (c).    And  whereujioir 
the  said  John,  by  Apollo  rlayne,  his  attorney,  saith,that  whereas 
one  Thomas  Wiseman  was  seised  of  and  in  the  island  of  Osee,  Thomas  WUe- 
with  the  appurtenances,  in  Great  Totham,  in  the  county  afore-  S^of S^  "* 
said,  in  his  demesne  as  of  fee;  and  being  so  seised  thereof,  the  island  of 
said  island,  with  the  appurtenances,  held  of  the  lady  the  now  Osee»heUlor'. 
Queen  as  of  her  manor  of  East  Greenwich,  in  the  county  of  fe^^^^f^^ 
Kent,  in  free  socage,  that  is  to  siEty,  by  fealt¥  only  (d)  ;  and  the  fealty  only, 
said  Thomas  being  so  seised  thereof,  on  the  15th  dayofOo-  isUiOct.  19 
tober,  in  the  1 9th  year  of  the  rdgn  of  the  now  Queen,  at  Great  ^'^^^^^ 
Totham  aforesaid,  demised  one  moiety  of  the  said  island  to  the  ^  igiMd  to 
aforesaid  Richard,  to  have  and  occupy  the  said  moiety,  with  the  tfaedefenduti 
appurtenances,  to  the  said   Richara,  from  the   Feast  of  St.  ^||J^^™|! 
Michael  the  Archangel  then  last  past,  until  the  end  and  term  of  ^^.  Michael 
£1  years  from  thence  next  following  and  fiiUy  to  be  completed ;  then  last  past 
yielding   and   paying  (e)  therefore    yearly   to  the  aforesaid  ^^^  ^^  years, 
Thomas,  his  heirs  and  assigns,  S6L  of  lawful  money  of  Eng*  £^l^^^ 
land  at  two  t^ms  of  the  year,  that  is  to  say,  at  the  Feast  of  the  half  yearly.    * 
Nativity  of  St  John  the  Baptist,  and  the  Birth  of  our  Lord,  by 
equal  p<Nrti(xis  to  be  paid ;  by  virtue  oi  which  demise  the  afore- 
said Richard,  into  the  moiety  aforesaid,  with  the  appurtenances^ 
did  enter  (f),  and  was,  and  yet  is  thereof  possessed;  and  being  ^^J^^ 
so  possessed  thereof  and  the  said  Thomas  of  the  reversion  of  defendant  «a- 
tbe  said  moiety  as  of  fee  and  right,  and  of  the  other  mcHe^  ^!]^!L!^1^"^ 
of  the  island  aforesaid,  being  seised  in  his  demesne  as  of  P^'**^'*^ 
fee,  the  said  Thomas  had  issue  William,  his  son  and  heir  ap-  Thomas  had 

Earent;  and  the  said  William  had  issue  John,  his  son  and  iaavo  WUMaa 
eir  ^iparent;   and  afterwards  the  said  *  William,  at  Ghreat  ft/^JI!jL|# 
Totham  aforesaid,   died;   and  the  aforesaid  Thomas  of  the  whoSSS*^^ 
reversion  of  tiie  one  moiety  of  the  island^  with  the  appar-  leaving  Issoa 
tenances,  in  form  aforesaid  being  sased,  the  said  Thomas,  so  ^t^'id  un 
thereof  seised^  on  the  ^th  day  of  November,  in  the  23d  year  ji^oJ^^f^ 
of  the  reign  of  the  now  Queen,  at  Great  Tolham  aforesaid,  Nov.tsBifak, 
made  his  testament  and  last  will  in  writioff  (o),  and  by  the  same^  ^m^^!£l!^ 
willed  and  bequeathed  to  one  Thomas  Wiseman,  his  son,  liie  ^i^dto hU 
said  revi»*sion  of  the  aforesaid  mcMety  of  the  island  aforesaid,  son  Thomas 
and  the  other  moiety  of  the  said  island,  to  have  to  him  and  the  ^Jf^T^J^ 
heirs  male  of  his  body  lawfully  begotten,  and  for  default  of  sudi  moiety,  %m€ 
israe^  the  remainder  to  the  right  heirs  of  the  said  Thomas  tiKotiMr 

■oietyintifl 
male,  remainder  to  his  own  right  Mrs,  and  died  | 

(c)  As  to  the  debet  and  detinet,  ante  p.  4SS.  dne  by  the  lease  or  eontraot,  Belhrii  ▼.  Bur* 

n.  (c).    (Ed.)  Mcky  1  Salk.  S09.  .featoii  ▼.  Jaequeg,  DoagL 

in)  Ante  p.  115.  n.  (r  S\  (Ed.)  4&5.  Wntker  ▼.  Reetes^  BoogL  46t.  n.  1.  1 

B)   That  the  words  ^<  yielding  and  pay-  Saond.  203.  n.  (1).  Com.  Dig.  Pleader.  S  W. 

ing"  amount  to  a  coTeaant  in  favor  of  the  14.  j  and  e¥en  agaanatthe  assignee  of  the  lessee 

landlord,  enabling  him  to  recover  his  rent  by  sach   averment  seems   unnecessary,  S  ChH. 

an  action  of  covenant  or  debt,  1  RoE.  Abr.  Plead.  SS6.  WoodfiOl's  Law  of  Landlord  and 

519.  pi.  10.  HeOur  v.  CmtbunL  1  Sid.  S66.  447.  Tenant,    td    edit.     Tmnur  ▼.  Aidbardmi,   T 

GOes V.  Cooper, Garth.  135.  Ar^aidfa  v.  JMsy, 9  East,S41.    Bvtfai  debt  for  vent  apenaiaase 

Vcs.  380.  1  Inat  iL  SftS.  (k).  1  Saand.  S3t.  at  will,  the  plauitiff  most  shew  an  oecnpalieB, 

(1).    (Ed.)  lor  the  rent  b  only  dntf  in  respect  thsipaat  t 

(F)faidebtacaittstalesseeforvean,itisnot  Salk.SOO.    (Ed.) 
necessary  to  aUege  an  entry,  for  though  he       (e)  Aa  to  plOaiUnf  aulM  sf  laad^  see  saSi 

does  not  enter,  he  must  pay  the  itst,  it  bdiig  f.  IS.*.  (t)i  <B9.| 
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Wiseman,  tbe  fiither,  for  ever  (h).     And  afterwards  the  said 

Thomas  Wiseman  the  father,  at  Great  Totham  aforesaid  died, 

of  such  estates  of  the  aforesaid  reversion  of  the  one  moiety  of 

the  island  aforesaid,  and  of  and  in  the  aforesaid  otlier  moiety  of 

ifter  whose      the  said  island,  with  the  appurtenances,  seised.     After  whose 

death  Thomas,  death,  the  aforesaid  Thomas  Wiseman,  the  son,  into  one  moiety 

thewDj^cD-      of  the  island  aforesaid  entered,  and  was  thereof  seised  in  his 

seised  in  tall*  demesne  as  of  fee-tail,  and  seised  of  the  aforesaid  reversion  of 

male,  the  re-     the  other  moiety  of  the  said  island  as  of  fee-tail,  that  is  to  say, 

▼enion  to  the   jq  jjjm  ^^^^  ^hg  [j^jj^  male  of  his  body  lawfully  begotten  (i),  the 

S^'atlawot    reversion  thereof  to  the  said  John,  as  cousin  and  heir  of  the 
the  tesutor.      said  Thomas  Wiseman  the  father  belonging,  that  is  to  say,  as 

son  and  heir  of  William  Wiseman,  deceased,  son  and  heir  of 
Thomas  Wiseman  the  father:  and  the  aforesaid  Thomas  Wise- 
man, the  son,  so  thereof  being  seised ;  and  the  said  John,  cousin 
and  heir  of  the  aforesaid  Thomas,  the  father,  of  the  reversion 
thereof,  as  of  fee  and  right,  being  also  seised ;  the  said  John, 
The  plaiDtiir  ^^  the  6th  day  of  May,  in  the  24th  year  of  the  reign  of  the  lady 
6th  May,  24  the  now  Queen,  at  Great  Totham  aforesaid,  by  his  indenture 
fad**  ted^*^  bearing  date  the  same  day  and  year,  made  between  him  the 
enroUed,  for  ^^^  John  Wiseman,  by  the  name  of  John  Wiseman,  of  the 
coqtinaance  Inner  Temple,  London,  Gentleman,  cousin  and  next  heir  of 
llidbl^^and  Thomas  Wiseman,  late  of  North  End,  within  the  parish  of 
brother  good  Much  Waltham  in  the  county  of  Essex,  Esq.  deceased,  of  tlie 
cMiiisldera-  one  part,  and  Anthony  Everard,  John  Mead,  and  John  Sorrel, 
^JJjJfJJ*"  by  the  name  of  Anthony  Everard,*  of  the  Inner  Temple,  Lon- 
stand  seised  of  don,  Gentleman,  John  Mead,  of  Great  Easton  in  the  county  of 
rf***^*rt[^*'"  ^^^*®®^»  Gentleman,  and  John  Sorrel,  of  Stvsted  in  the  aforesaid 
jofSmelf In**  county  of  Essex,  Gentleman,  of  the  otner  part,  and  in  the 
tall  male,  re-  Court  of  the  said  lady  the  now  Queen  of  Pleas  holden  before 
""rfw^  w!  ^^  Queen  herself,  within  six  months  then  next  following, 
brother  in  tall  according  to  the  form  of  the  statute  in  such  case  late  made  and 
renuUnder  provided  (k),  in  due  manner  of  record  enrolled,  and  of  which 
owto other     q^^  pi^j.^^  ^^ji  ^g  g^^jg  ^f  |.[jg  ^^[^  Anthony,  John  Mead,  and 

tail,  and  for     John  Sorrel  sealed,  the  said  John  Wiseman  brings  here  into 

default  of  sadi  court  (l),  whose  date  ik  the  said  6th  day  of  May,  •  in  the  24th 

use  of ^e**     year  aforesaid,  testifying,  that  the  aforesaid  Thomas  Wiseman, 

Qoeen  her       &s  well  in  consideration  and  to  the  intent  that  all  and  every  tbe 

heirs  and  sac-  manors,  messuages,  lands,  tenements,  and  hereditaments,  with 

and^'^sof  *^'  *^^  singular  their  appurtenances,  should  and  might  for  ever 

this  reabn.       after  continue,  remain,  and  be,  at  the  will  and  ^ood  pleasure  of 

[  *  11a.]   God,  in  the  stock,  name,  or  blood  of  the  said  John  Wiseman, 

as  for  divers  other  good  causes  and  considerations  him  the  said 

John  Wbeman  then  especially  moving,  had  covenanted  and 


« ■ 

^h)  lliat  a  limitation  by  will  to  the  right  the  right  heirs  of  the  grantor  (he  having  no 

heirs  of  the  devbor,  is  only  the  old  reversion,  previous  freehold),  id.  id.  Ante  p.  d!?2.  n.  (l  S). 

and  the  person  who  takes  as  right  heir  of  the  (Ed.) 

testator  does,  not  take  under  the  will  but  by  (i)  As  to  pleading  a  seisin  in  tail,  ante  p.  70. 

descent.    1  Inst.  ii.  142.  and  n.  (o).  ib.  Watkl  n.  (n). 

Conv.   60.   Desc.  16.  S   Bl.  Com.  175.    Doe.  (k)  Stot.  1^  H.  8  c.  16.  Ante  p.  13.  n.  (p). 

d.  The  Earlrf  Ch^lmondele^  v.  Maxev,  IS  East,  (Ed.) 

699.    It  is  the  same  of  a  hnutatioo  by  deed  to  (L).Ante  p.  32,  n.  (v  1). 
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granted  for  himself,  his  heirs,  executors,  administrators,  aud 
assigns,  to  rand  with  the  said  Anthony  Everard,  John  Mead^ 
and  John   Sorrel,  their  heirs,   executors,   and  administrators, 
and  the  heirs,  executors,  and  administrators  of  every  of  them, 
by  the  said  indenture,  that  he  the  said  John  Wiseman,  his  heirs 
and  assigns,  should  and  would  immediately  from  thenceforth 
stand  and  be  seised  of  and  in  the  reversion  (m)  and  reversions, 
remainder  and  remainders!   of  all  and   singular  the  manors, 
lands,  tenements,  and  hereditaments  before-mentioned,  to  the 
use  of  him  the  said  John  Wiseman,  and  the  heirs  male  of  his 
body  lawfully  begotten;  and  for  default  of  such  issue,  to  the  use 
of  William  Wiseman,  brother  of  the  said  John  Wiseman,  and 
the  heirs  male  of  the  body  of  the  said  William  lawfully  be- 
gotten ;  and  for  default  of  such  issue,  to  the  use  of  Thomas 
Wiseman,  another  brother  of  the  said  John  Wiseman,  and  the 
heirs  male  of  the  body  of  the  said  Thomas  lawfully  begotten  ; 
and  for  default  of  such  issue,  to  the  use  of  the  heirs  of  the  body 
of  William  Wiseman,  father  of  the  said  John  Wiseman,  and 
the  heirs  of  his  body,  lawfully  begotten ;  and  for  default  of 
such  issue,  to  the  use  of  the  heirs  of  the  body  of  the  aforesaid 
Thomas  Wiseman,  deceased,  and  the  heirs  of  his  body  lawfully 
begotten;  and  for  default  of  such  issue,  to  the  use  of  the  lady 
Uie  now  Queen,  and  the  heirs  and  successors  of  the  said  lady 
the  Queen,  Kings  and  Queens  of  this  realm  of  England,  for 
ever ;  as  by  the  said  indenture  (among  other  things)  it  is  more 
fiilly  manifest,  and  doth  appear:  by  virtue  of  which  indenture.  By  virtue 
and  by  force  of  a  certain  act  made  and  published  in  a  parlia-  ^^t'^^J*/'*} 
jnent  of  the  late  King  Hen.  8.  at  Westminster,  in  the  county  of  uses  piidn- 
of  Middlesex,  the  4th  day  of  February,  in  the  27th  year  of  his  tiff  was  seised 
reign,    for  transferring  uses    into  possession,    the  said  John  g^^^fn^ce^*^" 
Wiseman  was  seised  oi  the  reversion  of  the  whole  island  afore-  tail,  with  re- 
said  as  of  fe^tail  and  right  (n);  and  for  default  of  such  issue,  maindersas 
the  remainder  thereof  to  the  aforesaid  William  Wiseman,  bro-  *  *^'"*^***^' 
ther  of  the  said  John  Wiseman,  and  the  heirs  male  of  the  body 
of  the  said  William    lawfully  begotten ;  and   for  default  of 
such  issue,  to  the  use  of  the  said  Thomas  Wiseman,  another 
brother  of  the  said  John  Wiseman,  and  the  heirs  male  of  the 
body  of  the  said  Thomas  lawfully  begotten ;  and  for  default 
of  such  issue,  the  remainder  thereof  to  the  heirs  of  the  ♦  body    [  *  11  b.  ] 
of  the  aforesaid  William  Wiseman  the  father,  and  the  heirs 
of  their  bodies  lawfully  to  be  begotten ;  and  for  default  of  such 
issue,  the  remainder  thereof  to  the  heirs  male  of  the  body  of 
the  said  Thomas  Wiseman,   deceased,  and  the  heirs  male  of 
their  bodies  lawfully  to  be  begotten ;  and  for  default  of  such 
issue,  the  remainder  thereof  to  the  said  lady  the  now  Queen, 
her  heirs  and  successors.  Kings  and  Queens  of  this  kingdom  of 


(m)  Thut  a  covenant  to  stand  seised  may  be  191  a.  1  Inst.  17.  b.  iii.  S66.Coni.  Dlf(.  Pleader  c. 
of  a  reversion^  or  a  vested  remainder,  Tayhr  v.  35 ;  but  where  a  reversion  depends  on  an  estate 
VtUCy  Cro.  Eliz.  166.  BeaudeUy  v.  Brook,  Cro.    for  years,  pleading  either  seisin  in  demesne  as 


Should  be  omitted,  as  in  this  instance,  Plo  wd.    (3),  (4).  (Ei>). 
vol.  I.  G  G 
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England,  belonging;  and  the  aforesaid  John,  of  the  aforesaid 
reversion  of  the  whole  island  aforesaid  as  of  fee-tail  and  right 
in  form  aforesaid  being  seised,  the  remainder  thereof  further,  in 
Thomas,  the  the  form  aforesaid  belonging;  the  said  Thomas  Wiseman,  the 
isthJnly^*  ^^*  afterwards,  that  is  to  say,  on  the  15th  day  oF  July,  in  the 
Eliz.,  die j  26th  year  of  the  reign  of  the  said  lady  the  now  Queen,  at 
witiioat  issne,  Great  Totham  aforesaid,  died  without  heir  male  of  his  body 
entered  into  lawfully  begotten  (o);  after  whose. death  the  said  John,  into 
one  moiety,  one  moiety  of  the  island  aforesaid  with  the  appurtenances  en- 
Md  wu  seised  tgred^  and  was  and  yet  is  thereof  seised  in  his  demesne  as  of 
demesne  as  of  fee-tail;  and  likewise  the  said  John  was  and  yet  is  seised  of 
fee,  and  of  the  the  aforesaid  reversion  of  the  other  moiety  of  the  said  island, 
th^^^Ae*^  as  of  fee-tail  and  of  right;  and  thereof  being  seised,  and  the 
moiety  as  of  said  Richard,  of  the  said  other  moiety  of  the  aforesaid  island^ 
fee  tail  and  with  the  appurtenances,  in  form  aforesaid  being  possessed,  tha 
is^^haif  a  aforesaid  18/.  of  the  rent  aforesaid  for  half  a  year,  ended  at  the 
year's  rent  feast  of  the  birth  of  our  Lord,  in  the  27th  year  of  the  reign  of 
^•ff  *®Jj|*f°"  the  lady  the  now  Queen  (p),  to  the  said  John,  was  behind,  and 
m%B^fr^'    do  yet  remain  unpaid,  for^hich  an  action  hath  accrued  to  the 

said  John  to  require  and  have  of  the  said  Richard  the  afore- 
said 18/.  Yet  ne  the  said  Richard,  although  he  was  often 
required,  the  said  18/.  to  the  said  John  hath  not  yet  rendered, 
but  hitherto  to  render  the  same  to  him  hath  denied,  and  yet 
doth  deny ;  whereupon  he  saith  he  is  injured,  and  hath  da- 
mage to  the  value  of  20/.,  and  thereof  he  bringeth  suit,  &c 
Plea.  And  the  said  Richard  Barnard,  by  John  Cook  his  attorney, 

^dmitf  Se        comes  and  defends  the  force  and  injury  when,  &c.  and  saith, 
demise;  that  the  aforesaid  John  Wiseman  ought  not  to  have  his  action 

aforesaid  against  him,  because  he  saith,  that  well  and  true  it  is, 

that  the  aforesaid  Thomas  Wiseman,  the  father,  was  seised  dT 

the  island  aforesaid  in  his  demesne  as  of  fee ;  and  that  the  said 

and  ^at  the      Thomas    demised  (q)    unto  the    said    Richard  Bernard  the 

said  Thomas     moiety  of  the  island  aforesaid,  with  the  appurtenances;  and 

devised  the      ^^^  ^j^^  g^j  j  Thomas  Wiseman,  the  father,  by  his  aforesaid 

reversion  oi  '      w 

the  one  moiety  testament  and  last  will,  willed  and  bequeathed  to  the  abovesaid 

and  the  other  moiety  to  said  J.  W.  his  son  as  aforesaid  : 

(o)  The  11  Geo.  2.  c.  19.  s.  15.  which  enti-  (q)  In  debt  for  rent  on  a  demise  by  deed  (or 
ties  the  executors  of  a  tenant  for  life  to  an  by  parole,  2  WiU.  208. 213.  and  5  T.  R.  4.)  the 
apportionment  of  the  rent  where  he  dies  before  tenant  is  estopped  from  denying  the  lessor's 
or  on  a  rent  day,  has  been  held  to  extend  to  title,  and  if  he  plead  nil  habuiiy  or  generally 
the  executors  of  a  tenant  in  tail,  Whitfield  v.  that  the  lessor  was  not  seised  in  fee,  the  pfaua- 
Pindaty  C.  P.  Hill.  1781,  cited  in  Vernon  v.  tilf,  even  though  he  sues  as  heir  or  assignee  of 
Fetnoif,  2  Bro.  C.  C.  659.  see  also  Pagttt  v.  the  lessor,  may  demur,  1  Saund.  326.  (4).  t 
G^e,  Ambl.  198.  Hawkins  v.  Kelly y  8Ves.  308.  ;  Saund.  207,  8.  418.  (1).  Palmer  v.  EleinM^  2  Ld. 
but  a  case  like  the  present  would  not  be  within  Raym.  1550.  S.  C.  2  Stra.  817.  and  see  7T.B, 
the  provisions  of  the  statute ;  for  it  only  ex-  537.  8  T.  R.  487.  Willes,  13.  1  New  Rep...l60. 
tends  to  rents  reserved  on  leases,  which  deter-  2  Taunt.  278. ;  but  in  these  cases,  if  the  de- 
mine  bv  the  death  of  the  lessor ;  for  wheve  the  fendant  admit  by  his  plea  that  the  lessor  bad 
lease  does  not  determine  on  that  event,  the  $om§  legal  interest  in  the  demised  premisel,  he 
person  in  remainder  or  reversion  becomes  en-  may  shew  that  he  was  entitled  to  a  difierent 
titled  to  the  whole  rent  due  from  the  day  of  estate,  and  thereby  in  effect  traverse  the  pUin- 
payment  preceding  the  death  of  the  tenant  for  tiff's  derivative  title,  Palmer  ▼.  Ekim^  2  Ld. 
life,  llnst.  i.  476.  (Pi.)  486.  (si.)  Duppa  Raym.  1551.  1  Chit.  Plead.  350.  590.  As  to 
y.  Afayo,  1  Saund.  287.  On  the  construction  of  the  plea  of  nil  habuU  in  lenanteniu  in  general, 
this  sUtute,see3  Evan.  Stat.  738.  n.  (14).  (Ed),  see  1  Inst.  47.  b.ii.  415—417.  and  the  notes  ib. 
(p)  According  to  Gilb.  Debt.  407.  it  must  be  For  pleas  to  debt  on  leases  and  demises  in  ge* 
shewn  at  what  time  the  rent  became  due ;  but  neral,  see  2  'Chit«  Plead.  517—519.  (Ed\ 
see  BuetMy  v.  Kenyan,  10  East,  142.    (£i>).  ^ 
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Thomas  Wiseman,  the  son,   the  abovesaid  reverRion   of  the 
said  one  moiety  of  the  said  island   aforesaid,  and  the  other 
moiety  of  the  said  island  in  form  aforesaid ;  and  that  the  said  . 
Thomas  Wiseman,  the  son,  by  virtue  of  the  bequest  aforesaid, 
was  seised  of  the  one  moiety  of  the  island  aforesaid  in  his  de- 
mesne as  of  fee-tail,  viz.  to  him  and  the  heirs  male  of  his  body 
lawfully  begotten,  and  of  the  reversion  of  the  other  *  moiety    [♦12b.] 
thereof  in  his  demesne  as  of  fee-tail  and  right,  that  is  to  say, 
to  him  and  the  heirs  male  of  his  body  lawfully  begotten,  as  the 
aforesaid  John  Wiseman,  by  his  declaration  aforesaid,  above 
supposeth :  but  the  said  Richard  Bernard  further  saith,  that  but  says  that 
the  said  Thomas  Wiseman,  the  son,  of  the  one  moiety  of  the  Thongs,  the 
island  aforesaid,   and  of  the  reversion  of  the  other  moiety  in  ehx.  suffered 
form  aforesaid  being  seised,  one  John  Grodfrey  the  9th  day  of  a  commoD 
June,  in  the  26th  year  of  the  reign  of  the  said  lady  the  now  "^«covery. 
Queen,  sued  forth  out  of  the  Court  of  Chancery  of  the  said  lady 
the  new  Queen,  the  said  Court  of  Chancery  then  being  at  West- 
minster  aforesaid,  a  certain  writ  of  the  said  lady  the  Queen,  of  «  . 

entry  upon  disseisin  in  the  post  (a),  against  the  said  Thomas 
Wiseman,  the  son,  by  the  name  of  Thomas  Wispman,  gentle- 
man, of  the  island  aforesaid,  with  the  appurtenances,  amongst 
other  things,  to  the  sheriff  of  the  county  of  Essex  directed,  by 
which  said  writ  the  said  lady  the  now  Queen  commanded  the 
said  then  sheriff,  that  the  said  then  sheriff  should  command 
the  said  Thomas  Wiseman,  the  son,  that  justly  and  without 
delay  he  should  render  to  the  said  John  Godfrey  the  island 
aforesaid,  with  the  appurtenances,  (amongst  other  things,)  by 
the  name  of  the  manor  of  Mockinghall,  with  the  appurtenances, 
and  22  n^essages,  three  dove-houses,  22  gardens,  430  acres  of 
land,  162  acres  of  meadow,  460  acres  of  pasture,  22  acres  of 
wood,  1 10  acres  of  furze  and  heath,  10  acres  of  moor,  400 
acres  of  marsh,  and  of  505.  of  rent,^  with  the  appurtenances,  in 
Barlinge  the  Great,  Staubrigge,  Great  Wakeringe,  Little 
Wakeringe,  Leigh,  Shopland,  Rochford,  Prittlewell,  Benfleet, 
Foulness,  Althorpe,  Thundersley,  Hadley,  Great  Baddowe, 
Great  Totham,  and  Gouldhanger,  which  he  claimed  to  be  his 
right  and  his  inheritance,  and  into  which  the  said  Thomas 
Wiseman  then  had  not  entry  but  after  a  disseisin,  which  Hugh 
Hunt  thereof  unjustly,  and  without  judgment,  did  to  the  said 
John  Godfrey,  within  30  years  then  last  past,  as  he  then 
said ;  and  whereof  he  then  complained,  that  the  said  Thomas 
Wiseman,  the  son,  him  then  did  deforce,  and  unless  he  should 
do  it,  and  the  aforesaid  John  Godfrey  should  then  make  the 
said  sheriff  secure  his  clamour  toprosecute ;  then  thathe  summon 
by  good  summoners  the  aforesaid  Thomas  Wiseman,  the  son, 
that  he  be  before  the  justices  of  the  said  lady  the  Queen  here, 
to  wit,  at  Westminster  aforesaid,  from  the  day  of  the  Holy 
Trinity  in  15  days  then  next  following,  to  shew  wherefore  he 
did  not ;  and  that  the  said  sheriff  should  then  have  here  the 
summoners,  and  the  said  writ;  at  which  15  days  of  the  Holy 
Trinity,  before  Exlmnnd  Anderson,   Knight,   and  his  compa- 
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nionsy  then  justices  of  the  said  lady  the  now  Queen  of  the 
Bench,  cook  here  as  well  the  said  John  Godfirej,  as  the  said 
Thomas  Wiseman,  the  son,  in  their  proper  persons,  and  Tho- 

[  ^  1€  b.  ]  mas  Lucas,  Knight,  *  then  sheriff  of  the  county  of  Essex 
aforesaid,  returned  then  here  the  writ  aforesaid  to  him  in  form 
aforesaid  directed,  in  all  things  served  and  executed ;  that  is  to 
say,  that  the  said  John  Godfrey  fi>und  to  the  then  said  sheriff 
tdedges  to  prosecute  his  writ  aforesaid,  that  is  to  say,  John 

T.W.TMKkcd  j)oe  and  Richard  Roe;  and  that  the  said  Thomas  Wiseman, 
the  son,  was  summoned  by  John  Den  and  Richard  Fen: 
whereupon  the  said  John  Godfrey,  in  his  proper  person  in  the 
said  court,  here  declaring  upon  his  writ  aforesaid  then  de- 
manded against  the  said  Thomas  Wiseman,  the  son,  the  ma- 
nors, tenements,  and  rents  aforesaid,  with  the  appurtenances, 
as  his  right  and  inheritance,  and  into  which  the  said  Tho- 
mas had  not  entry  but  after  a  disseisin,  which  Hugh  Hunt 
thereof  unjustly,  and  without  judgment,  did  to  the  said  John, 
^  within  30  years  then  last  past;  and  whereupon  then  he  said, 

that  he  himself  was  seised  of  the  manor,  tenements,  and  rent 
aforesaid  with  the  iqipurtenances  in  his  demesne  as  of  fee  and 
right,  in  the  time  of  peace,  in  the  time  of  the  lady  the  now 
Queen,  by  taking  the  profits  thereof  to  the  value.  Sec     And 

P.H.defendt.  into  whkii,  &C.  and  thereupon  he  then  brought  suit,  &c.  And 
the  said  Thomas  Wiseman  the  son,  in  his  proper  person,  then 
did  defend  his  right  when,  &c.  And  thereupon  vouched  to 
warranty  David  Howel,  who  was  then  present  in  the  same 
court  in  his  own  person,  and  freely  the  manor,  tenements,  and 
rent  aforesaid  with  the  appurtenances  to  him  did  then  warrant ; 
upon  which  the  said  John  Godfreythen  demanded  against  the  said 
I)avid,  then  tenant  by  his  warranty,  the  manor,  tenements,  and 
rent  aforesaid  with  the  appurtenances  in  form  aforesaid,  &c.  And 
whereupon  he  then  said,  that  he  himself  was  seised  of  the  manor, 
tenements,  and  rent  aforesaid,  with  the  appurtenances,  in  his  de- 
mesne asof  feeand  right  in  timeof  peace,  in  thetime  of  the  ladythe 
now  Queen,  by  taking  the  profits  thereof  to  the  value,  Sec.  and  into 
which,  &c.  and  thereupon  he  then  brought  suit,  &c  And  the 
said  David  Howel,  tenant  by  his  warranty,  then  defended  his 
right,  when,  &c.  and  then  said  that, the  aforesaid  Hugh  did 
not  disseise  the  said  John  Godfrey  of  the  manor,  tenements, 
and  rent  aforesaid  with  the  appurtenances  as  the  said  John  by 
his  writ  and  declaration  aforesaid  above  supposed ;  and  upon 
that  then  put  himself  upon  the  country ;  and  the  said  John 

JndcmeBt         Godfrey  then  prayed  licence  thereof  to  imparl ;  and  he  then 

had  it,  &c.  And  the  said  John  returned  back  unto  the  same 
court,  in  the  said  term,  in  his  proper  person.  And  the  said 
David,  although  then  solemnly  demanded,  came  not  again, 
but  in  contempt  of  the  said  court  departed,  and  made  default ; 
wherefore  it  was  considered  by  the  same  court,  that  the  said 
John  Godfrey  should  recover  his  seisin  against  the  said  Thomas 
Wiseman,  tne  son,  of  the  manor,  tenements,  and  rent  aforesaid 
with  the  ^tt)urtenances;  and  that  the  said  Thomas  should  have 

£*  1 S  a.  1  of  the  land  of  the  said  David,  to  ♦  the  value,  8lc  and  that 
the  said  David  should  then  be  in  mercy,  &c.  and  thereupon 
the  aforesaid  John  Godfrey,  then  prayed  the  writ  of  the  said 
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lady  the  Queen  to  the  said  sheriff  of  the  county  aforesaid  to  be  Writ  of  teisin. 
directed,  to  give  him  full  seisin  of  the  manor,  tenements,  and 
rent  aforesaid,  with  the  appurtenances,  and  which  was  to  him 
then  granted  returnable  here  without  delay,  &c.     And  after- 
wards, that  is  to  say,  on  the  8th  day  of  July,  the  self-same  term, 
came  into  the  said  court  the  aforesaid  John  Godfrey  in  his 
proper  person;  and  the  said  Thomas  Lucas,  then  sheriff- of  the  Return, 
county   of  Essex,    then  here  returned,  that  he,   by  virtue  of 
the  said  writ  to  him  directed,  on  the  4th  day  of  July  then  last 
past,  caused  to  be  delivered  to  the  said  John  Godfrey  full  seisin 
of  the  manor,  tenements,  and  rent  aforesaid,   with  the  appur- 
tenances, as  by  the   said  writ  he  was  commanded*      Which 
recovery  and  execution  thereupon  in  form  aforesaid  prosecuted  Uses  of  the 
and  had,  was  to  the  use  of  the  said  Thomas  Wiseman,  the  son,  'ecov«fy. 
and  his  heirs  for  ever.     By  virtue  of  which,  and  of  the  said  By  virtue  of 
statute  in  the  parliament  of  the  said  Henry  VIII.  late  king  of  ^^^f  SJ^'^ 
England,  held  at  Westminster  aforesaid  the   4th  day  of  Fe-  sututeo/uses 
bruary,  in  the  27th  year  of  his  reign,  for  transferring  uses  Thomas  tlic^ 
into  possession,  held,  published  and  provided;  the  said  Thomas  g^^^j^^ 
Wiseman,  the  son,  was  seised  of  the  said  reversion  of  one  moiety  said  reversion 
of  the  island  aforesaid  witb  the  appurtenances  (amongst  other  pf  one  moiety 
things)  in  his  demesne  as  of  fee  and  right;  and  being  so  seised  I^      .. 
thereof,   at  Great  Totham  aforesaid,  died  of  such  his  estate  so  ma«  after- 
seised ;  after  whose  death   the  aforesaid  reversion  of  the  one  wards  died 
moiety  of  the  island  aforesaid,  with  the  appurtenances,  amongst  Jf  ^*^>  ^"^ 
other  things,  to  Elizabeth,  now  the  wife  of  Richard  Jennins,  and  descendS  to 
Dorothy  Wiseman,  as  sisters  and  heirs  of  the  s^d  Thomas  Elw.  wife  of 
Wiseman,  the  son(8);  which  Elizabeth  and  Dorothy  are  yet  ^th'w^^**" 
existing  and  in  full  life,  that  is  to  say,  at  Great  Totham  afore-  sisters  and 
said,  and  this  he  is  ready  to  verify ;  whereupon  he  prays  judg-  co-heirs  of  the 
nient  if  the  said  John  Wiseman  his  action  aforesaid  against  '"**  Thomas, 
him  ought  to  have,  &c.     And  upon  this  the  said  John  Wise-  the^Sfe^of  said 
man  prayeth  licence,  to  imparle  here  until  the  morrow  after  the  Eiiz.  and  Do- 
Holy  Trinity,  and  hath  it,  &c.  the  same  day  is  given  to  the  ^^^y* 
said  Richard  here,  8cc.     And  the  said   John  Wiseman  saith, 
that  he  by  any  thing  before  alleged  ought  not  to  be  barred 
from  having  his  action  aforesaid,  because  he  saith,  that  long  I™pw^'*nc«- 
before  the  recovery  aforesaid  of  the  tenements  aforesaid  with  the  '^P**^*^^"^ 
appurtenances  in  form  aforesaid  had,  by  a  certain  act  of  parlia-  That  by  a  ccr- 
nient  (t)  of  the  lord  Henry  VIII.  late  king  of  England,  the  most  J^u^^^t, 
dear  father  of  the  lady  the  now  Queen,  at  Westminster,  in  the  34  H.  8.  c/20. 
county  of  Middlesex,  the  22d  day  of  January,  in  the  34th  year  »t  was  enacted 
of  his  reign,  begun  and  there  then  holden,  and  afterwards  by  monmrovery 
divers  prorogations  continued  until  the  12th  day  of  May,  in  by  tenant  in 
the  35th  year  of  the  reign  of  the  said  late  king  Henry  VIII.  taU,  the  rever- 
held,  amongst  other  things,  it  was  enacted  by  auUiority  of  ♦the  ma?nderteing 
said  parliament,  that,  whereas  divers  of  the  noble  progenitors  in  the  crown, 
of  the  said  late  King  Henry  VIII.  and  especially  the  said  late  ^etwbi'faSi**''' 
King,  chiefly,  liberally,  above  all  others,  had  given,  granted,  or    p'Jj^  ^^  j^ "  j 
otherwise  had  provided  to  his  and  their  loving  ana  good  ser- 

(5)  As  to  pleading  a  descent  to  coheirs,  see    ante  p.  71.  n.(Q).    On  the  construction  of  the 
ante  p.  71.  n.  (p).    (Ed.)  M  H.  8.  c.  «0,  see  post,  p.  458.  and  n.  (c  1).  ib. 

(t)  As  to  pleading  acts  of  parliament,  see    (£d.) 
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vants  and  subjects,  as  well  nobles  as  others,  manors,  meases, 
lands,  tenements,  rents,  services,  and  hereditaments,  to  them 
and  to  the  heirs  male  of  their  bodies,  or  to  the  heirs  of  their 
bodies  lawfully  begotten,  minding  at  the  time  of  such  gifts,  not 
only  to  prefer  and  advance  presently  the  donees,  but  also  their 
heirs  in  blood  of  their  bodies,  according  to  the  limitation  of  the 
said  gifts,  to  the  intent  that  the  recompence  for  the  service  of 
such  donees  should  not  only  be  a  benefit  for  their  own  persons, 
but  a  continual  profit  and  commodity  to  and  for  their  heirs 
coming  of  their  bodies,  whereby  such  heirs  should  have  in 
special  memory  and  daily  remembrance  the  profit  that  they 
have  and  take  by  the  service  of  their  ancestors  done  to  the 
Kings  of  this  redm  of  England,  and  thereby  be  the  better  en- 
couraged to  do  the  like  service  to  their  sovereign  Lords,  as  to 
their  duty  and  allegiance  appertaineth ;  and  because  divers  such 
donees  in  tail,  and  their  heirs,  daily  before  the  making  of  the  act 
[Se€  10  Co.  aforesaid  have  suffered  by  their  assent,  false  and  feigned  recoveries 
H^^cohA  ^  ^^  ^^  against  them,  with  common  voucher,  or  otherwise,  of 
^  manors,  messuages,  lands,  tenements,  or  hereditaments,  so  given 

or  provided  in  tail,  by  the  aforesaid  lord  the  King,  or  his  noble 
progenitors,  as  is  aforesaid,  to  the  intent  by  fraud,  covin,  and 
undue  means,  not  only  to  bind  and  defraud  their  heirs  inhe- 
ritable, by  the  limitation  of  such  gifts,  but  also  the  said  lord 
the  King  of  his  prerogative^  wardship,  primer  seisin,  and 
other  his  rights,  whereby  questions  and  diversity  of  opinions 
have  risen,  and  yet  be,  whether  such  false  and  feigned  reco-* 
veries  against  such  tenants  in  tail,  by  their  own  consents,  of 
lands,  tenements,  or  hereditaments,  of  which  the  reversion  or 
the  remainder  were  in  the  King,  at  the  time  of  such  recoreiy 
or  recoveries  had,  should,  after  the  death  of  tenant  in  tail,  bind 
the  heirs  in  tail,  or  not ;  for  full  declaration  thereof,  and  to 
avoid  and  extinguish  from  thenceforth  diversities  of  opinions  in 
the  like  cases,  it  was  enacted  by  the  said  act,  that  no  such 
feigned  recovery  from  thenceforth  after  to  be  had,  by  assent  of 
parties,  against  such  tenant  or  tenants  in  tail,  of  any  lands, 
tenements,  or  hereditaments,  whereof  the  reversion  or  remainder, 
at  the  time  of  such  recovery,  should  be  in  the  lord  the  Kingi 
should  bind  or  conclude  the  heirs  in  tail,  whether  any  conditioa 
[  *  14  a.  ]  or  voucher  should  be,  in  *any  such  feigned  recovery  or  not, 
but  after  the  death  of  every  such  tenant  in  tail,  against  whom 
any  such  recovery  should  be  had,  the  heirs  in  tail  might  enter, 
have,  and  enjoy,  the  lands,  tenements,  and  hereditaments,  so 
recovered,  according  to  the  form  of  the  gift  in  tail;  the  said 
recovery,  or  any  other  thing  or  things  thereafter  to  be  had  and 
suffered,  by  or  against  any  such  tenant  in  tail,  to  the  contraiy 
notwithstanding.  And  fiirther  by  the  said  act,  by  authori^r  of 
the  said  parliament,  it  was  enacted,  that  the  heirs  of  every  such 
tenant  in  tail,  against  whom  any  such  feigned  recovery  should 
be  had,  should  take  no  advantage  for  any  recompedte  in  value 
against  the  vouchee,  nor  his  heirs,  as  by  the  said  act,  amongst 
other  things,  more  fully  it  appeareth.  And  the  said  John  fur- 
ther saith,  that  the  said  Thomas  so  of  the  aforesaid  one  moiety, 
of  the   island   aforesaid,   and  of  the  reversion  of  the  other 
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moiety  thereof  in  form  aforesaid   being  seised,  the  recorery  ^^^  the  thaw 
aforesaid  in  form  aforesaid  by  the  said  John  Godfrey,  against  I^redby Se 
the  abovesaid  Thomas  Wiseman,  the  son,  was  had  and  exe-  saidTbomu 
cuted,  contrary  to  the  form  of  the  statute  aforesaid;  and  this  contranrt© 
he  is  ready  to  verify.     Wherefore  he  prays  judgment  and  his  statate. 
debt  aforesaid  together  with  his  damages  by  occasion  of  the 
detaining  of  the  said  debt  to  be  adjudged  unto  him,  &c.     And  Demurrer, 
the  said  Richard  Bernard  saith,  that  the  aforesaid  plea  of  the 
aforesaid  John  Wiseman,    above  by  replication  pleaded,  and 
the  matter  in  the  same  contained,  are  not  sufficient  in  law  (u) 
to  maintain  the  said  John  to  have  his  aforesaid  action  against 
the  said  Richard,  and  that  he  to  the  plea  aforesaid  in  manner 
and  form  aforesaid  pleaded  needeth  not  nor  is  by  the  law  of 
the  land  bound  to  answer:  and  this  he  is  ready  to  verify; 
wherefore  for  default  of  a  sufficient  replication  of  tne  said  John 
in  this  behalf,  the  said  Richard  prays  judgment;  and  that  the  said 
John  from  having  his  action  aforesaid    against  him  may  be 
barred,  8cc.     And  the   said  John  Wiseman,   forasmuch  as  he  Joinder  in 
sufficient  matter  to  have  his  action  against  the  said  Richard  by  <*«!»«"«. 
the  replication  aforesaid  hath  alleged,  which  he  is  ready  to 
verify,  which  matter  the  aforesaid  Richard  doth  not  deny,  nor 
to  the  same  doth  any  ways  answer,  but  doth  altogether  refuse  to 
admit  the  averment  aforesaid,  as  before,  he  prays  judgment  and 
his  debt  aforesaid,  together  with  his  damages  for  the  detaining 
of  his  debt  to   be  adjudged  unto  him,  &c.     And  because  the  Caria  adWsare 
justices  here  will  advise  themselves  of  and  upon  the  premises  ^^' 
before  they  give  judgment  thereof,  day  is  given  to  the  parties 
aforesaid  here  until  in  8  days  of  St.  Michael  (w),  to  hear  their 
judgment ;  because  the  justices  here  thereof  are  not  yet,  &c.    At 
which  day  here  come,  as  well  the  said  •John  Wiseman,  as  the    [•lib.] 
said  Richard  Bernard,  by  their  attornies  aforesaid ;  upon  which, 
the  said  plea  of  the  said  John  Wiseman,  above  plead^  in  reply, 
being  seen,  and  by  the  justices  here  fully  understood,  it  seem* 
eth  to  the  justices  here,  that  the  said  plea,  and  the  matter  in 
the  same  contained,  are  not  sufficient  in  law  for  the  said  Jolin 
to  have  and   maintain  his    action .  aforesaid   against  the  said 
Richard ;  therefore  it  is  considered,  that  the  said  John  take 
nothing  by  his  writ  aforesaid ;  but  that  he  be  in  mercy  for  his 
felse  clamour  (x) ;  and  that  the  said  Richard  go  thereof  with- 
out day,  &c. 


(u)  As  to  demarrers  io  generar,  aDte  p.  82.  8  and  9  W.  3.  c.  11.  s.  S.  however,  which  give« 

n.  (Yl).    (Ed.)  costs  to  the  defendant  on  obtaining  judgment 

(w)  As  to  the  abbreviation  of  Michaehnas  on  demurrer,  only  extends  to  a  demurrer  on 

Term,  ante  p.  9.  n.(i).  the  merits,  and  not  to  demurrers  to  pleas  in 

(x)  At  common  law  no  costs  were  recover-  abatement,  Tlwnuu  v.  lAoyd,  1  Salk.  194.  S.  C. 

able  by  a  defendant,  for  as,  if  the  plaintiff  failed  1  Ld.  Raym.  337. 12  Mod.  195.  Com.  482.  Gar- 

is  his  suit,  he  was  amerced  to  the  King  firo  land  v.  JEJc^oa,  2  Ld  Raym.  992.  S.C.  1  Salk. 

/c2w  ckunore,  that  was  thought  to  be  a  sofii-  194.  6  Mod.  88.;  nor  to  any  action  wherein 

cieBt  punishment  without  subjecting  him  to  the  the  defendant  would  not  have  been  entitled  to 

payment  of  costs  ;  but  by  the  sUtute  23  H.  8.  c.  costs,  upon  a  nonsuit  or  verdict,  as  in  torme- 

t6.  aad  subsequent  sUtutes'(vii.  4  Jac.  1.  c.  3.  dop,  (MiUerY.  Seagravey  Cas.  Pr.  C.  B.  25),  or 

8  and  9  W.  3.  c.  11.   4  and  5  Ann.  c.  16.)  the  quare  impedit,  ThraU  v.  Buhop  of  London,  H. 

defendant,  on  obtaimng  judgment,  is  entitled  BL  530.  2  Tidd.  Prac.  101.  T.    In  the  case  of 

to  the  same  costs  as  the  plaintiff  would  have  double  pleading,  if  each  plea  goes  to  the  whole 

kad  10  case  he  had  recovered,    t  Inst.  355.  b.  declaration,  and  there  is  a  dwnurrer  to  any 

m.  J19,  220.  (p).  t  BL  Com.  399, 400.    The  out  pka  whidi  goes  to  the  whole,  and  ;tidg- 
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ment  for  defendant  thereon,  tlie  defendant  U 
entitled  to  costs ;  bat  it  is  otherwise  where 
the  plea  is  not  an  answer  to  the  whole.  See 
AsiUy  V.  Youngy  2  Burr.  1233.  in  which  case 
upon  a  declaration  of  two  counts,  demurrer  to 
one  found  for  the  defendant,  and  issue  on  the 
other 'found  for  the  plaintiff,  it  was  ruled,  that 
the  plaintiff  was  entitled  to  costs  upon  hisver; 
dicty  and  the  defendant  to  none  upon  his  de- 


murrer; for  that  the  plaintiff,  haTing  prevailed 
upon  one  of  his  counts,  had  a  right  to  have  his 
costs  upon  that  count,  without  any  deduction 
on  account  of  the  defendant's  having  gotten 
judgment  upon  his  demurrer  to  the  other 
count,  and  see  ace'  Postam  v.  S^amwmf^  5  East, 
151.  As  to  costs  in  general,  see  1  Inst.  iiL 
219,  ««0.  (p.)  &06-.508.  (b.)    (Ed.) 


WISEMAN'S  CASE. 

Trin.   27   Eliz.   Rot.   1354. 


In  the  Common  Pleas. 


1585. 


WllEBfAN 
V. 

Cole. 

[PtII.— 15  a.] 

8.  C.  Mo.  195. 
1  Anders.  140. 
S.  C.  cited  ace. 
ante  1  Co.  63. 
Post  9  Co.  53. 
[1  Ld.  Raym. 
ft9i}.  2  Ld. 
Raym.  843. 
1  Inst.  u.  581. 
(b).  3  Wood's 
tonv.  309y  3. 
494.Sogd.GUb. 
Uses,  93.  n. 
4«4,  5.  Pig. 
Rec.  87,  89.  4 
Cm.  Dig.  139. 
V 517. 529. 
Watk.  Conv. 
ed.  Prest.  111. 
ft  Sand.  Uses, 
82.  2  Prest. 
Conv.  373.  Sug. 
Vend.  554.  Vin. 
Abr.  Recovery 
Common,  Z 


Tenant  in  tail,  remainder  in  fee,  he  in  remainder,  in  consideration  that  the  land 
shall  continue  in  his  blood,  and  for  divert  other  good  considerations,  cove- 
nanted to  stand  seised  to  the  use  of  himself  in  tail  male,  then  to  the  use  of 
his  brother  in  tail  male,  then  to  the  use  of  the  Queen  in  fee ;  the  tenant  in 
tail  in  possession  suffered  a  common  recovery,  and  died  without  issue ;  held 
that  the  reversion  was  barred  by  the  recovery :  because,  1st.  No  use  was  raised 
to  tlie  Queen,  for  the  words  **  other  good  considerations"  are  too  general  to 
raise  an  use  without  a  special  averment  that  some  valuable  or  good  consi- 
deration was  given ;  2nd.  The  continuance  of  the  land  in  his  name  and  bkwd 
was  not  a  consideration  to  raise  a  use  to  the  Queen  ;  3rd.  Neither  would  it 
have  been  sufficient,  had  it  been  expressed  in  consideration  that  the  Qveea 
was  the  head  of  the  commonwealth,  Sec,  for  want  of  quid  pro  quo;  4th. 
Though  the  consideration  had  been  sufficient  to  raise  a  use  to  the  Queen,  yet 
this  would  not  have  brought  the  estate  tail  within  the  proteftion  of  the  34 
Hen.  8.  c.  20 ;  for  no  estate  tail  is  preserved  by  that  act,  unless  created  by 
the  King,  or  of  his  provision,  and  not  by  a  subject ;  5th.  The  true  meaning  of 
the  words  ''  whereof  the  reversion  or  remainder  at  the  time  of  such  recovery 
shall  be  in  the  King,"  is  where  the  King  creates  an  estate  tail  reserving  the 
reversion,  «r  where  the  King,  in  consideration  of  money,  procures  a  subject 
to  make  a  gift  in  tail  to  one  of  his  servants,  or  subjects,  for  recompence  of 
service,  the  remainder  to  the  King ;  6th.  Before  the  34  Hen.  8.  c.  20.  a  com- 
mon recovery  barred  an  estate  tail  created  by  letters  patent,  whereof  the 
reversion  continued  in  the  King. 

The  34  Hen.  8.  c.  20.  does  not  extend  to  a  gift  in  tail  by  a  subject  to  whom 
the  crown  afterwards  descends :  nor  to  an  estate  tail  created  by  a  subject, 
though  the  reversion  descends  to  the  King  as  his  heir. 


pi.  1. 4,  5,  6. 

Uses  N  pi.  9.    Com.  Dig.  Covenant  G  1.  4.    Estates  B  31.    Bac.  Abr.  Fines  and  Recoveries,  C. 

ili.  238.    Prerogative,  £  3.  V  555.    Remainder,  6,  V  844.    Sec  the  notes  and  references  infra]. 


(a)  See  the 
books  cited, 
sup. 


Between  (a)  Wiseman,  plaintlfiP,  and  Bernard,  defendant,  in 
debt,  upon  a  lease  for  years ;  the  case  was  such :  tenant  in  tail 
of  certain  land,  the  remainder  in  fee  ;  he  in  remainder,  by  deed 
indented  and  enrolled,  in  consideration,  and  to  the  intent,  as 
well  that  all  his  lands  and  tenements  for  ever  after  should  con- 
tinue and  remain  in  his  family,  name,  and  blood,  as  for  other 
good  considerations,  doth  covenant  (y),  that  he  himself  will  stand 


(y)  That  a  covenant  to  stand    seised  may    in  reversion  or  remainder,  ace.  Com.  Dig*  Co- 
he  good|  tiMHgh  the  covenantor  was  seised  on^    venant  O  1.  Watk.  Conv.  ed.  Prest.  111.  (Co.) 
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seised  of  all  his  lands,  &c.  to  the  use  of  himself,  and  of  his  heirs 
male  of  his  body  begotten,  and  after  to  the  use  of  divers  of  his 
brothers  in  tail;  and  for  default  of  such  issue,  to  the  use  of  the 
Queen  her  heirs  and  successors.  Kings  and  Queens  of  this 
our  realm ;  and  afterwards  the  tenant  in  tail  in  possession,  doth 
suffer  a  common  recovery  with  voucher ;  and  whether  this  shall 
be  a  bar  to  the  issue  in  tail  was  the  question:  and  it  was  ad- 
judged, that  the  issue  in  tail  by  this  recovery  was  barred.  And  Jj*^^^^^* 
in  this  case  six  points  were  resolved.  was  barred  by 

1.  That  no  use  by  the  said  indenture  was  raised  to  {b)  the  the  recovery. 
Queen ;  for  the  words,  that  is  to  say,  for  other  good  considera-  Jjoi^^to  Uie** 
tions,  are  too  (c)  general  to  raise  any  use,  as  it  hath  been  ad-  Queen,  for  the 

judged,  without  special  averment  (z)  that  valuable  or  other  ffood  ^ords  << other 
•^      *^  •/  •      ^  ^  ®  eood  conside- 

sccurity  was  given.  ration."^^ 

2.  The  consideration  that  the  land  shall  (d)  remain  in  the  too  general  to 
name  and  blood,  notwithstanding  the  use  limited  to  the  Queen,  ^}^  *  »»«» 
and  for  the  benefit  and  preservation  of  the  estates  in  tail,  as  well  ^^1  averment' 
against  discontinuances,  as  against  bars,  as  it  was  said;  it  was  thatsomeva- 
resolved  (f )  to  be  no  consideration  to  raise  the  use  to  the  Queen  ^'^^We  or  ^>od 
(a  1);  for  there  wanteth  quid  pro  quo,  SfC;  Sf  contractus  dicitur  ^as  given. 
quasi  actus  cotUra  actum.  [  ♦  15  b.  ] 

3.  Admitting  the  covenantor  had  said  in  his  indenture  (|),  in  2nd.  The  con- 
consideration  fiat  the  Queen  is  the  head  of  the  commonwealth,  ^j^^^*® 
and  hath  the  care  and  charge  as  well  to  preserve  the  peace  of  name  and 
the  realm,  as  to  repel  foreign  hostility  (which  is  implied  in  the  blood  was  not 
word  Queen) ;  yet  this  is  not  a  good  consideration  to  raise  an  use  S^to^rSse  a 
for  the  cause  aforesaid  ($),  for  there  wanteth  quid  pro  quo  (b  1),  use  to  the 
and  Kings  ex  officio  ought  to  govern  and  preserve  their  subjects  Qoeen. 

in  peace  and  tranquillity.  w^?Utare 

4.  It  was  resolved,  that  admitting  the  considerations  had  been  been  sufficient, 
sufficient  to  raise  the  use  to  the  Queen,  yet  it  doth  not  (a)  pre-  had  it  been  ex- 

'  -^  \   /  I-         pressedincon- 

sideration  that  the  Queen  was  the  head  of  the  commonwealth,  &c,  for  want  of  qmia  pro  auo,  4th. 
Thoagh  the  consideration  had  been  sufficient  to  raise  a  use  to  the  Queen,  yet  tins  wonla  not  have 
brought  the  estate  tail  within  the  protection  of  the  34  Hen.  8.  c.  f  0. ;  for  no  estate  tail  is  preserved 
by  that  act,  unless  created  by  the  King,  or  of  his  provision,  and  not  by  a  subject  (6)  Carter  146. 
1  Anders.  141. 143.  Mo.  195.  [Sugd.  Gilb.  Uses,  424, 5.  4  Cm  Dig.  139.  2  Prest  Conv.  373. 
Vin.  Abr.  Recovery  Common,  Z  pi.  6.  Uses,  N  pi.  9.  Com.  Dig.  Covenant,  O  4].  (e\  1  Co.  176. 
a.  b.  2  Rol.  786.  Cr.  El.  394.  Cr.  Jac.  175.  Cart.  138. 140.  [1  Ld.  Raym.  290.  Shep. Touch. 
5t6.  3  Wood,  302,  3.  Sugd.  Oilb.  Uses,  425.  4  Cm.  Dig.  139.  2  Prest.  Conv.  373.  Yin.  Abr. 
Recovery  Common,  Z.  pi.  6.  Uses,  N.  pi.  9.  Com.  Dig.  Covenant,  O  4].  (d)  Cro.  Jac.  168. 
Carter,  146.  [Vin.  Abr.  Recovery  Common,  Z  pi.  6.  Uses,  N.  pi.  9.1  t  See  3  Co.  81.  a.  83. 
a.  [1  Inst.  ii.  581.  (a)].  J  See  1  Co.  136.  Co.  Lit  47.  [1  Inst  ii.  581.  (b).  Sued.  Oilb. 
Uses,  92.  n.  426.  Pig.  Rec.  89.  2  Sand.  Uses,  82.  Vin.  Abr.  Recovery  Common,  Z.  pi.  6]. 
^  [Sugd.  Gilb.  Uses,  425.  Vin.  Abr.  Z.  pi.  6].  (a)  Mo.  115. 195.  1  Anders.  46,  47. 142, 143. 
Cr.  Car.  430.  Plow.  555.  a.  Yelv.  149.  Nov,  132.  Co.  Lit.  372.  b.  3  Leon.  57.  Post  52. 
a.  4  Leon.  40.  Benl.  in  Kelw.  213.  a.  b.  6.  Benl.  32.  Benl.  kk  Ash.  26.  N.  Benl.  223.  pi. 
254.  8  Co.  77.  b.  [Pig.  Rec.  87.  5  Cro.  Dig.  517.  529.  Vin.  Abr.  Recovery  Common,  Z. 
pi.  4, 5, 6.  Com.  Dig.  EsUtes,  B.  31.  Bac.  Abr.  Fines  and  Recoveries,  C.  m.  238.  Preroga- 
tive, E  3.  V.  555.    Remainder,  6,  V.  844]. 


(z)  That  the  consideration  of  blood  may  be  cose,  ante  p.  376.  n.  (w).    Smiih  v.iZtsJey,  Cro. 

averred,  though  it  does  not  appear  in  the  deed.  Car.  529.     WluUey  v.  Tancredf  2  Lev.  52.  54. 

ace.  Mildmay's  eaae,  ante  p.  417 :  and  see  gene-  and  the  references  in  n.  (x).  sup.    (^0 

raUy  as  to  a  covenant  to  stand  seised,  n.  (b).  (b  1)  So  the  considerations  of  friendship^ 

ib.    (Ed^  long  acquaintance,  of  being  school-fellows,  or 

(a  1)  lliat  in  the  case  of  a  covenant  to  stand  ^Section  to  a  natural  son,  will  not  raise  uses 

seised,  though  a  use  will  arise  to  those  who  by  way  of  covenant  to  stand  seised ;  fbr^  the 

are  within  the  consideration,  no  use  will  arise  consideration  must  be  either  that  of  marriace 

to  those  who  are  strangers  to  it,  ace,  f<v«^'f  or  blood,  I  last  123.  i.  147.  (a),  ii.  581.  (B). 
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serve  the  estate  tail  in  possession,  by  force  of  the  act  of  (6)  34 
The  word  Hen.  8.  (c  1.)  for  no  estate-tail  is  preserved  by  the  said  act,  un- 
bodyof  the*  ^  ^^^  ^^^  estate-tail  be  created  by  the  King's  letters  patent,  or  the 
act,  refers  to  estate-tail  be  by  the  King's  provision,  and  not  where  the  estate- 
the  preamble,  tail  is  of  the  gift  or  creation  of  a  common  person,  without  the 
onlytoesutes-  King's  provision ;  and  the  same  appeareth  fully  by  the  preamble 
tail  of  the  gift  of  the  act.  And  note,  reader,  this  word  (c)  ^^such"  through  the 
of  the  King,  ^hole  body  of  the  act,  which  couples  it  with  the  preamble  (d  1), 
t[«  Wood,  which  extends  (f )  only  to  gifts  made  by  the  King  or  by  the  King's 
^^]«  provision.     And  it  was  no  mischief  at  the  common  law  (as  it 

appeareth  by  the  preamble),  that  the  donees  of  common  persons 
should  bar  their  issues.  See  the  stat.  of  32  Hen.  8.  cap.  36. 
(e  1)  that  a  fine  levied  by  tenant  in  tail  shall  bar  his  issue,  unless 
the  estate-tail  be  created  by  the  King's  letters  patent:  and  so 
the  Stat  of  34  Hen.  8.  doth  preserve  no  estate,  unless  it  be  of 
the  Kin^s  gift,  or  by  the  King's  provision.  Also  the  Queen 
doth  not  lose  any  primer  seisin,  or  livery  (f  1),  when  the  estate- 
s' and  35  Hen.  8.  cap.  20.  10  Co.  37.  a.    1  Anders.  46. 141.    9  Co.  52.  a.    6  Co.  55.  a. 


Flowd.  302.  2  RoU.  Abr.  783.  2  Sand.  82.  being  barred,  1  lust.  372.  b.  ii.  620.  Infra. 
Ante  p.  417.  n.  (b).  (Ed.)  Bat  while  the  remainder,  or  reversion,  conti- 
(c  1)  At  common  law,  a  common  recovery  nues  in  the  crown,  no  alteration  in  the  limita- 
barrea  every  eatate  tail,  whether  created  by  tions  of  the  estate  tail  will  enable  the  tenaat 
aattl^ectorby  the  crown,  and  all  remainders  in  tail  to  bar  his  issue,  or  those  in  remaioder 
or  reversions  in  common  persons,  1  Inst.  372.  or  reversion,  Murray  v.  Eyton  and  Price^  T. 
b.  ii.  618;  and  although,  by  the  prerogative  Raym.  260.  388.  S.C.  Pollexf.  491.  2  Show, 
of  the  crown,  a  recovery  cookd  not  bar  a  re-  104.  Sir  J.  Jones,  237.  Vin.  Abr.  Reoovery 
mainder  or  reversion  in  the  King,  Setjeani^s  Z.pl.io.  Bac.  Abr.  Recovery C.  S.C. Skin. 9^. 
coir,  2  Roll.  Abr.  393.  Hob.  339.  Pig.  Rec.  nom.  The  Earl  of  Derby' 8  case;  thoagh  it  seenv , 
85.  5  Cm.  Pig.  528,9.  Sagd.  Vend.  554.;  yet  the  issae  under  an  estate  of  the  gift  of  the 
it  was  held  to  operate  so  far  as  to  convert  the  crown  may  be  barred  by  non-claim  on  a  fine, 
estate  tail  into  a  base  or  determinable  fee,  and  so  as  the  tenant  in  tail  is  not  a  party  or  privy 
bar  the  issue  in  tail,  as  well  as  all  remainders,  to  the  act,  1  Inst.  373.  a.  ii.  622.  and  n.  (6) 
whether  before  or  after  the  remainder  in  the  (6)  ib.  1  Prest  Conv.  146.  Com.  Dig.  Estates, 
crown,  2  Roll.  Abr.  394.  pi.  2.5.  Bendloes,  B.  31.  The  sUtute  extends  to  estates  tail  of 
pi.  254.  Sir  Hugh  Ckomlen's  coMe,  Moore,  344.  the  gift  of  the  crown,  made  after  the  passiag 
Bro.  Assurance,  pi.  6.  rleaU  v.  WUdingy  1  of  the  act,  as  well  as  to  previous  gifts,  1  lott 
Wils.  235.  1  Inst.  273.  a.  ii.  623.  n.  (h).  But  373.  a.  ii.  622,  3 ;  but  it  is  construed  strictly, 
by  the  statute  34  and  35  Hen.  8.  c.  20.  a  com-  as  tending  to  cr&te  perpetuities,  Perkiat  v. 
mon  recovery,  or  a  fine  levied  with  procla-  Sewell,  1  BL  Rep.  654.  4  Burr.  2223 ;  there- 
mations,  bv  a  tenant  in  tail  of  the  gift  or  pro-  fore  it  has  been  determined  that  it  does  not 
vision  of  the  King,  is  no  bar  to  the  issue  in  exteiid  to  an  estate  tail  made  by  a  sobject, 
tail,  nor  to  those  in  remainder  or  reversion,  though  he  afterwards  grants  the  reversion,  or 
while  the  ultimate  remainder  or  reversion  con-  remainder  to  the  King,  infra,  1  InsC  370.  b. 
tinnes  in  the  crown.  1  Inst.  372.  b.  373.  a.  ii.  620.  2  Roll.  Abr.  393.  pi.  50.  396.  pi.  15. 
U.  618—623.  Post  8  Co.  77.  Com.  Dig.  Es-  Mo.  195.  1  And.  142. 146.  Lut.  848  ;  or  tiMmgh 
Utes  B.  31.  In  order,  however,  to  bring  an  the  reversion  afterwards  descends  to  the  Kiof, 
esUte  tail  within  the  protection  of  this  statute,  intira,  1  Inst.  372.  b.  iii.  620. 1. ;  so  if  the  re- 
it  must  be,  1st,  of  the  gift  of  the  King  while  mainder  be  to  the  King  only  tor  life,  or  yean, 
King,  or  by  the  purchase  or  provision  of  the  infra,  i  Inst.  372.  b.  ii.  621. ;  or  if  the  esUte 
crown,  1  Inst.  372.  b.  ii.  619, 620.  Infra,  Perkins  tail  be  created  by  the  king  for  a  valuable  coo- 
V.  SeweUy  1  Bl.  Rep.  654.  4  Burr.  2223;  2ndly,  sideration.  Dyer  32.  n.  inmarg.  Infra,  Perkint 
itnust  be  given  as  a  reward  for  services  to  the  v.  Sewell,  sup.    (Ed.) 

crown,  Perkins  v.  SeweU  sup.  Bac.  Abr.  Fines  ^^  ^^  ^^  ^^^  ^^  Wkisiler,    2  Ld.  R^m 

and  Recovenes,  C.  Infra;  and  If  made  by  g^     'p^j^  ^«  ^^u   4  Burr.  2223.    1  BJ. 

way  of  provision    the  consideration,  &c.  n»ust  ^^  ^   ^^^^  ^  (^  ^  ^    ^j^  j 

appear  on  record,  1  Inst.  372.  b.  u.  621.  ^^  .v  ^  ..  \.-  i^i.  ..*-*•  k., 
dom.  Dig.  EsUtes,  B.  31 ;  3rd!y,  the  remain-  .  («  1)  On  the  operation  of  this  sUtute  in  bor- 
der or  reversion  in  fee,  or  in  tail,  must  con-  "««  «5ja^s  tail,  see  1  Inst.  121.  a.  u.  60f. 
Unne  in  the  crown,  for  an  alienation  of  the  W*    (^^0 

King's  remainder  or  reversion  (which  at  this  (f  1)  But  now  these  incidents  of  feudal  te- 
ll only  be  by^ct  of  Parliament,  infra  nnre  are  done  away  by  stat.  12  Cha.  2.  c*  M. 
)  the  estate  tail  loses  its  privilege  from  Ante  p.  115.  n*  (p3).    (£i>>) 

8 


15  b. — 16  a.  Wiseman's  case.  4M^ 

tail  is  of  the  gift  of  a  common  person,  as  she  loseth,  when  her 
donees  are  barred  by  recovery ;  so  the  disadvantage  to  the  Queen 
is  not  equal,  and  therefore,  without  question,  it  shall  not  be 
taken  by  equity  (g  1).     And  in  this  case  it  was  said,  that  if  one  g^  ^y^^  statato 
makes  a  gift  in  tail,  and  afterwards  the  crown  (^)  descends  to  does  not  ex- 
him,  this  gift  is  out  of  the  statute,  for  it  was  made  by  a  subject  tend  to  a  gift 
(h    1).     So,  if  the  ancestor  of  die  King,  who  was  not  King,  gnbjectto* 
makes  «a  gift  in  tail,  and  afterwards  the  {e)  reversion  descends  to  whom  the 
the  King,  such  gift  is  out  of  the  said  statute  (i  1);  for  the  words  crown  after- 
of  the  preamble  are,  "  whereby  such  heirs  should  have  in  special  ^^i  ^©r  ta 
memory,  &c.  the  profit  that  they  have  and  take  by  the  service  an  estate-tail 
of  their  ancestors,  done  to  the  King's  of  this  realm  :"  By  which  ^k***?5JL\u 
it  appeareth,  that  the  intent  of  the  act  was  not  to  extend  to  the  the  reverMonT 
gifl  of  any  ancestor  of  the  King,  who  was  not  King.     Also,  descends  to 
there  is  more  mischief  to  the  subject  in  one  case  than  in  the  JJi^^U^** 
other:  For  by  the  limitation  of  the  remainder  to  the  King,  the 
mesnalties  of  the  subjects  are  in  suspense,  or  extinct,  by  which         ^ 
they  lose  their  escheats,  wards,  heriots,  reliefs,  &c.  (k1);  but 
no  such  mischief  is  in  the  King's  gifts.     Also,  by  such  secret 
and  unknown  limitations  of  the  remainder  to  the  Queen,  pur- 
chasers are  deceived,  and  the  tenant  in  tail  in  possession  deprived 
*of  the  power  which  the  law  giveth  unto  him  to  cut  off  the    [  •  16  a.  ] 
remainder  (l  1);   but  when  the  King  maketh  the  gift  in  tail, 
there  is  no  such  mischief  (m  1). 

(d)  Co.  Lit.  172.  b.  [Pig.  Rec.  87.  Vin.  Abr.  Recovery  Common,  Z  pi.  4.  Com.  Dig.  EaUtet, 
B  31.  Bac.  Abr.  Fines  and  Recoveries,  C.  iii.  238.  Prerogative,  £  3.  V.  555].  (e)  Co.  lit^ 
572.  b.    [Vin.  Abr.  Recovery  Common,  Z  pi.  4.    Bac.  Abr.  Prerogative,  £  3.  V.  555]. 

(g  1)  See  Hcc.  Perkins  v.  Seirell,  4  Burr.  2223.  the  reversion  is  in  the  King,  1  Inst.  372*  b.  ii. 

1  Bl.  Rep.  654.  Infra.    (En.)  620.    This  rule  gave  rise  to  a  method  of  evad« 

(Hl)A8ifPrinceHenry,sonofHenrytbe7th,  ing  the  restrictions  of  the  act,  by  procoring 

had  made  a  gift  in  tail,  the  remainder  to  Henry  the  crown  to  convey  the  reversion  to  a  snbjdcty 

the7th  in  fee,  which  remainder,  by  the  death  of  either  in  trust  for  itself,  or  for  the  tenant  in 

Hen.  7.,  had  descended  to  Hen.  8.,  so  as  he  tall,  by  which  means  a  noe  or  recovery  was  a 

had  the  remainder  by  descent;  yet  might  the  good  bar  of  the  estate  tail.  Earl  of  ChetUrfidi'B 

donee,  for  the  reason  mentioned  in  the  text,  caacy  Hard.  409.    1  Inst.  ST%,  b.  ii.  619.  a.  (4). 

have  barred  the  estate  tail  by  a  common  reco-  620.  n.  (f)  ;  but  at  this  day  the  crown  caanot 

▼ery,'  1  Inst.  372.  b.  ii.  620.  Pig.  Rec.  87. 1  Mo.  alien  the  reversion  or  remainder  ia  fee  by  anv 

115. 1 95.    Cro.  Car.  430.  Snp.  n.(c  1 ).    (£d.)  other  means  than  an  Act  of  ParUament,  id.  ibidU 

(i  1)  And,  therefore,  if  the  Duke  of  Lan-  5  Cm.  Dig.  2nd  edit  528.     See  Striddmt* 

caster  had  made  a  gift  in  tail,  and  the  rever-  ocf,  30  Geo.  S.  c.  51.    (£o.) 

sion  descended  to  the  King,  yet  it  was  not  (m.  1)  Snp.  a.  (f  1). 

vnthin  the  statute,  Dively  v.  AsktoUy  Trin.  23  (l  1)  William,  £arl  of  Derby,  conveyed  lands 
Eliz.  in  the  court  of  wards,  1  Inst.  372.  b.  ii.  to  trustees,  to  tiie  intent  that  thev  should  oon^ 
620.  So  in  Perkins  v.  SewelL  it  was  determin-  vey  the  same  to  Queen  Elusabetb,  her  heirs  and 
ed  that  the  statute  only  extenas  to  estates  tail  of  successors,  that  the  £arl  might  accept  of  a 
the  gift  of  the  crown,  as  a  reward  for  services ;  grant  from  the  crown  of  the  same  lands  to  him 
and  not  to  a  grant  of  lands  enfeoffed  to  the  King  and  the  heirs  male  of  his  body,  leaving  the  alt- 
previous  to  his  accession  to  the  crown,  to  the  timate  reversion  in  the  crown,  which  was  ac« 
intent  that  the  same  might  be  re-enfeoffed ;  cordingly  done :  it  was  deCnnnined,  that  this 
and  per  Yates,  J.  the  court  will  not  search  to  estate  tail  was  not  within  the  protection  of  the 
enlarge  the  interpretation  of  a  statute,  which  above  statute,  it  being  a  fraudulent  contrivance 
prohibits  the  natural  right  of  alienation  by  te-  to  create  a  perpetuity,  Johnson  v.  Earl  of  Der* 
nant  in  tail,  4  Burr.  2223.  1  Bl.  Rep.  654.  btfy  11  Mod.  304.  2  Show.  104.  Pig.  Rec. 
See  also  Vin.  Abr.  Recovery  Common  Z.  pi.  4.  201.  Vin.  Abr.  Recovery  Z.  pi.  10.  (£d.) 
And  the  estate  tail  must  not  only  be  created  by  (m  1)  Donee  in  tail  of  the  gift  of  the  Klnj^ 
the  King  himself,  but  the  reversion  must,  as  the  reversion  being  in  the  crown,  makes  a  gift 
already  observed,  continue  in  the  crown ;  for  in  tail,  the  second  donee  suffers  a  common  re- 
whenever  the  King  grants  that  over,  the  estate  covery ;  it  was  resolved  by  eleven  judges,  19 
tail  ceases  to  be  within  the  protection  of  the  Car.  1.,  that  his  issue  was  not  within  the  pri* 
act,  and  is  barrable  by  a  common  recovery,  vilege  of  the  34  Hen.  8.  c.  20. ;  for  his  estate, 
ibr  the  statute  only  preserves  estates-tail  where  as  far  as  it  could,  disaffirmed  the  reversion  of 
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LANE^S  CASE. 

Mich.  28  and  29  Eliz. 


In   the  Common   Pleas. 


Th«^  King  soiscd  of  a  manor  in  right  of  hiM  crown,  by  his  steward  granted  copy-         1596. 
hold  (and9,  parcel  of  the  said  manor,  to  one  in  fee,  and  afterwards  demised         v^>^/^ 
the  lands  under  the  Exchequer  seal  to  I.  S.  for  years,  who  assigned  to  the         Smith 
copyholder;  held,  1st.  That  though  no  grants  of  the  King  arc  available  but         Lane 
under  the  great  seal,  yet  this  lease  under  the  Exchequer  seal  was  good  by  rp^  tt  ^1  t^-i 
the  connnon  usage  of  that  court,  though  not  particularly  alleged ;  for  the  ^  p  /inrfh  ini 
course  of  every  court  is  as  a  law,  of  which  the  common  law  takes  notice,  191.' pi.  117. 
without  alleging  it  in  pleading;  3nd.  That  by  the  copyholder's  acceptance  1  Anders.  191. 
of  the  term,  the  copyhold  estate  was  extinguished,  as  well  as  if  he  had  ac-  ^  Leon.  170. 
copted  a  lease  immediately  from  his  lord;  3rd.  That  the  severance  of  the  g  c      t   1 
freehold  and  inheritance  of  the  land  held  by  copy  of  the  manor,  did  not  dis-  ace.  Fill.  91. 
tinguish  or  determine  the  copyhold  estate,  for  the  custom  has  established  his  Skin.  607. 
estate^  so  that  the  lord  cannot  oust  him,  so  long  as  he  pays  and  performs  his  [P  ^^t,  91. 
customs  and  services.  75   1  t    f"^ 

Every  court  is  bound  to  take  judicial  notice  of  the  customs  of  the  other  sape-  557,  ^d\  ^5, 
rior  courts :  «fctu  of  inferior  courts.  (d1).  SWood^ 

"Die  several  scab  of  the  King,  of  which  the  law  takes  notice,  and  for  what  ^?'  ^'Cm. 
purposes  used.  wttk^GUb. 

Ten.  22t,  3.  440.  n.  445.  n.  1  Watk.  Copyb.  46.  360.  3  Prest.  Conv.  541.  1  Chit.  Plead.  3rd 
edit.  ^25,  Vln.  Abr.  Amendment,  T  pi.  9.  Copyhold,  F  d.  pi.  1,  2,  3. 11.  Court,  B  pi.  2,  3, 4. 
Merger,  C  pi.  2.  Prerog.  E  b.  pi.  3.  F  b.  pi.  ?,  3, 7,  8.  O  b.  pi.  2,  3.  G  b.  3.  pi. 8.  Com.IMg. 
Copyhold,  A  2.  L.  Bac.  Abr.  Copvhold,  6  2.  K  1.  Court  of  Chancery,  B.  jSxtmguhhmenty 
B.    Leases,  &c.  K.    Offices,  A.    Frerog.  C  3.    See  the  notes  and  references,  infra]. 


Between  (a)  Smith,  plaintiff,  and  Lane,  defendant,  in  the 
Common  Pleas,  the  case  in  effect  was  such :  the  King  seised  of  ' 
a  manor  in  fee  in  the  right  of  his  crown,  by  bis  steward  granted 
copyhold  lands,  parcel  of  the  manor,  to  one  by  copy  of  court 
roll,  according  to  the  custom  of  the  manor,  in  fee.  And  after- 
wards the  King,  by  his  letters  patent  under  the  Exchequer  seal, 
made  a  lease  of  those  lands  for  21  years  to  another,  who  granted 
his  term  to  the  copyholder :  and  afterwards  the  Queen  that  now 
is  (reciting  the  said  lease  for  years)  {b)  granted  the  reversion  in 
fee:  the  term  of  21  years  expired,  the  patentee  of  the  reversion 
entered  upon  the  copyholder,  and  if  his  entry  was  lawftil  or  not 
was  the  question.  And  it  was  adjudged,  that  his  entry  was  (c) 
lawftil.  And  in  this  case  three  points  were  resolved  unanimously 
by  the  whole  court : 

1st.  That,  although  by  the  common  law  no  grant  of  any  land     Judgment. 
by  the  King  is  available  or  pleadable,  but  under  the  (d)  great  i»t.  That 
seal  (a)  of  England  (b);  and  although  in  this  case  it  was  not  gr^to^the 

King  are  available,  but  nnder  the  great  seal,  yet  this  lease  under  the  Exchequer-seal  was  good 
by  the  common  usage  of  that  court,  though  not  particularly  alleged ;  for  the  coarse  of  every 
court  is  as  a  law,  of  which  the  common  law  takes  notice,  without  alleging  it  in  pleading, 
(a)  [See  the  references,  supra].  (6)  Cr.Car.t3.  (c)  1  Leon.  170.  (d)  2  Rol.  182.  [1  Taunt. 
75.    Vin.  Abr.  Prerogative,  G  b.  3.  pi.  8]. 


(a)  That  at  common  law  no  grant  by  the    unless  nnder  the  great  seal,  ace.  Moor,  476. 
King  of  inheritance,  or  chattels  real,  was  good,    Cro.  Eliz.  851.    Post  11  Co.  4.  a.  Ante  p.  101. 


462  use's  CAS?.  Part  II. 

alleged,  tbat  in  the  Exchequer  the  common  course  of  the  court 
was  to  make  such  leases  under  the  seal  of  the  court ;  vet  it  was 
adjudged,  that  the  said  lease  under  the  Exchequer  {e)  seal  was 
good,  and  that  bj  the  common  usage  of  the  {J^  Court  of  Ex- 
chequer (c) ;  far  the  (g)  customs  and  courses  of  every  of  the 
King^s  courts  are  as  a  law  (d},  and  the  common  law,  for  the 
nniversalitj  thereof  doth  take  notice  of  them ;  and  it  is  not 
necessary  to  allege  in  pleading  any  usage  or  Y>rescription  to 
warrant  the  same  (e).     And  it  is  so  bolden,   in  L.  5  E.  4.  1.  a* 

.    &  11  E.  4.  2.  b^  that  the  course  of  a  court  is  a  law ;  and  in  2 

bSSTTtiiT  ^  ^'  ^'  **•  ^^  "  hrfdeo,  that  (A)  every  court  of  Westminster 

JBdliriri  Mtkc  of  the  cmatemn  of  the  oCber  «apenor  covts. :  (e)  1  Leoo.  170.  Cr.  Car.  515. 5S8. 
Cr.  Jae.  109.  1  Bol.  5«4.  9  Bol.  189.  [Mb.  Abr.  €■■!§■ ,  B.  pL  •».  PrrrofraUTe,  E  b.  pL  3. 0 
b.  5.  pL  8.  Bac.  Abr.  CovU  of  ChaMery,  B.  Leases,  Stc.  K].  (/)  Pknrd.  SaO.  b.  [Mn.  Abr. 
C«flo««BpL4.    Prerogathre,  G  b.  3.  pL  8.    Bac  Abr.  Court  of  Chancerj,  B  Leases,  &c.  K.] 


Abr.  CMTt,  B.  pL  S]. 


a«(aS).    Cml  I>i|^. Patent, C. f. ; bat  a  grant  lT.R.118;a]idfteePIowd.l45.165.  iKoLBep. 

wtdtw  tkt  great  seal  was  good,  wbere  it  might  106.   9  Burr.  811.   1  Chit.  Plead.  Srd  edit.  M5. 

kaive  bcca  Mde  ander  another  seal,  as  in  the  So  the  courts  will  take  notice  of  the  customs  of 

case  af  a  presentation  bj  the  Ring  to  a  cbarcb,  the  other  saperior  courts,  infra,  Cro.  Jac.  67,8. 

in  right  off  a  ward  nnder  the  great  seal,  which  Cro.  Car.  5^7.    1  RoL  Rep.  106.    Sir  W.  Jon. 

night  hare  been  made  nnder  the  seal  of  the  417 ;  and  the  courts  at  Westminster  will  notice 

conrt  of  wards,  8tffken»  v.  Pottery  Cro.  Car.  Ctmris  ^General  Jmisftidum^  as  that  there  is 

199.    As  ta  the  restrictions  on  grants  of  land  by  a  court  of  Excheqner  in  Wales,  and  the  coarse 

the  crown  bj  the  statute  law,  see  statutes  1  of  proceedings  tbiere ;  and  the^  will  also  notice 

Am  St.  1.  c.  7.    34  Geo.  3.  c.  75.    48  Geo.  3.  the  jnrisdi<rtiou  of  the  courts  of  the  counties  pa- 

c  75.    5S  Geo.  3.  c.  161.    55  Geo.  3.  c.  190.  latine,  1  Saund.  73.    1  Ld.  Ravm.  154.  6  Mod. 

Ante  p.  lot.  a.  (k  S).  1  Inst.  iL  605.  n.  (▲  2).  74.    Cro.  Eliz.  502,  3.     Cro.  Car.  179.    iSid. 

^Eo.^  331.    So  the  superior  courts  will  take  cogni- 

(b;  The  great  seal  of  England  was,  at  thu  zance  of  the  pririleges  of  their  officers,  BStdk 
ptiiodf  the  seal  of  the  empire,  the  King's  sed,  tf  Ux.  t.  WeMdl^  S  Lutw.  1666.  0|rif  ▼.  Ntr^ 
Yhe  dM9is  regm^  S  Inst.  551 ;  and  it  continued  clijfe^  8  Ld.  Ravm.  869.  DiOom  t.  Umfmy  t 
to  bear  that  character  till  the  sUtute  for  the  Ld.  Ravm.  898.  '  Stokes  v.  3Iasim,  9  East,  426. 
anion  with  Scotland,  when  the  great  seal  of  CkaUaitd  t.  Tkernleyy  IS  East,  544 ;  and  there- 
Oreat  Britain  was  substituted ;  which  latter,  fore  in  a  plea  of  privilege,  it  seems  it  Is  not  ne- 
on the  subsequent  union  with  Ireland,  was  de-  cessary,  though  usual,  to  state  the  custom  of 
•troyed,  and  a  new  great  seal  of  the  United  the  court  privileging  attomies,  6ie,  ib.  1  Chit 
Sinffdom  of  Great  Britain  and  Ireland  was  Plead.  S95.  But  the  courts  are  not  bound  to 
nsed  in  its  stead;  and  since  the  union  with  take  notice  who  were  or  are  the  judges  ofaa- 
IreUnd,  those  instruments  which  formerly  de-  other  court  at  Westminster ;  though,  periiaps, 
rived  their  authority  from  the  great  seal  of  they  ought  to  take  notice  of  the  judges  of  then- 
England,  or  the  great  seal  of  Great  Britain,  own  court,  Andr.  74.  2  Stra.  lt^6 ;  and  there- 
must  now  pass  imder  the  great  seal  of  the  fore,  where  the  authority  of  a  judge  may  be 
United  Kingdom ;  but  in  pleading,  an  allega-  material  to  the  action  or  defence,  it  should  be 
tion  of  the  preat  seal  of  Great  Britain  is  con-  expressly  stated  in  pleading,  id.  Ibid,  and  see 
•idered  equivalent  to  an  averment  of  the  great  ante  p.  70.  n.  (t).  With  regard  to  inferior 
seal  of  the  United  Kingdom.  Tie  King  v.  courts  of  limited  jurisdiction,  the  superior 
BaUoekf  1  Tannt.  71.  And  see  Rex  v.  YandeUy  courts  will  not  take  cognizance  of  the  castoDS 
4T.  R.5ei.    (Eo.)  and  proceedings  therein   (1   Roll.  Rep.  105. 

(c)  Ace.  Predfmm  v.  Wodry,  Cro.  Jac.  109.  Cro.  Eliz.  50?.    f  Ld.  Raym.  1334.    Salk.  969.), 

So  whereon  a  special  verdict  it  waf  found,  that  unless  when  reviewing  their  judgment  upon  a 

the  King  made  a  lease  far  life  under  the  Exche-  writ  of  error,  Cro.  Car.  179.     1  RoL  Rep.  105 ; 

qner  seal,  remainder  for  life,  A-c.  reserving  the  and  in  a  return  to  a  writ  ofhaleas  corjmSy  infe- 

nsaal  rent;  and  it  was  objected,  that  the  lease  rior  courts  must  set  forth  the  law  or  custom  of 

was  not  i^mkI,  because  a  freehold  could  not  the  place  by  which  Uiey  justify  their  commit- 

pass  from  the  King,  but  by  patent  under  the  raent ;  otherwise  the  court  is  not  bound  to 

great  seal;  yet  the  court  held  that  the  lease  take  notice  of  it,  though  it  is  otherwise  on  a  writ 

was  good,  and  for  the  King's  benefit  that  his  of  error,  Salk  269.  1  Chit.  Plead.  f26, 7.  (Ed.) 
lands   should  not  lie  unletten,  Kemp  v.  Ber-        (e)  So  upon  a  motion  in  arrest  of  judgment, 

iM«^  Cro.  Car.  513.    (Ed.)  because  the  declaration  had  not  khewn  out  of 

every  court  is  bound  to  take  ^di-  what  court  a  writ  of  latitat  was  issued,  it  was  , 

of  its  own  course  of  proceedings,  held,  that  thero  being  no  writ  properfy  called 

"'Vi  t  Ley.  176.    Puftv.  l{o6ifisoa,  a  latitat  but  what  bsues  oat  of  the  Kinf't 
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aught  to  take  notice  of  the  customs  of  the  other  ♦  courts  (f)  (a) ;    [  •  1 7  a,  ] 
otherwise  of  courts  in  patria  (g).     And  vide  8  Hen.  6.  34.  &  Seau  of  inffe- 
Br.  Leases  71.j  where  it  is  said,  the'order  of  the  Exchequer  is,  "<>"'<^®'"^' 
to  make  their  leases  by  this  word  (6)  Committimus  (h)  such  lands  8  H.  6. 34.  cit 
Habendumj  Sfc.  Reddendum  such  rent  or  farm,  &c.,  this  is  a  good  ^ jJ^f^^JSi^* 
lease  there  by  ancient  usage;  by  which  it  appeareth,  that  the  mm,  under  the 
ancient  usage  maketh  a  lease  to  be  good  and  available  inlaw;  Exchequer 
and  if  such  leases  should  not  be  good,  great  mischief  would        '  w  goo  » 
ensue,  for  an  infinite  number  of  leases  and  grants  under  the 
Exchequer  seal  would  be  otherwise  declared  void,  and  a  great 
number  of  grants  of  reversions  expectant  upon  leases  under  the 
Exchequer  seal,  would  be  also  void;  for  if  the  King  granteth  a 
reversion,  where  he  hath  a  possession,  his  grant  is  void  (i).  And 
the  judges,  in  general  cases,  (f)  have  great  respect  and  considera- 
tion, that  their  judgments  should  not  impeach  the  estates  and 
inheritances  of  many  men  against  ancient  and  common  appro- 
bation (k).     In  a  patent  of  King  Hen.  7.  four  letters,  viz.  (c)  A  patent  of 
H.  R.  F.  H.  of  the  nrst  words  were  left  out,  intending  afterwards  J^ch^uw  fouf 
propter  honorem  to  be  drawn  and  limned  with  gold,  but  the  great  capital  letters 
seal  was  put  to  the  grant,  leaving  out  the  said  letters ;  and  yet  H.  K.  A.  F. 
the  patent  was  adjudged  good,  for  the  multitude  of  precedents.     foJ'Sie  pur!?^ 

Note,  reader,  in  every  commission  to  make  leases  under  the  po«e  ofbeing 
great  seal,  there  is  a  special  grant,  that  leases  made  by  the  com-    'J?"!,'^^** 
luissioners  under  the  seal  of  the  Exchequer,  Sic.  shall  be  good ;  g^  f^^  ^i^ 
but  that  was  not  touched  in  this  case,  nor  do  I  think  it  material ;  numlierof  pre« 
for  if  the  leases  were  not  good  for  the  causes  aforesaid,  certainly  c®<*«**t«. 
the  said  clause  in  the  commission  would  not  remedy  it. 

2nd.  It  was  resolved,  that  by  the  acceptance  of  the  term  by  *n<J«  That  l>y 
the  copyholder,  the  copyhold  estate  was  (d)  determined,  as  well  der's^iSceBl-' 

tance  of  tiie  term,  the  copyhold  estate  was  extinguished,  as  weU  as  if  he  had  accepted  a  leasd 
immediately  from  his  lord,  (a)  1  Rol.  524.  Noy.  90.  Latch.  180.  b.  [Vin.  Abr.  Coorts,  B 
pi.  SJ.  (6)  4  Inst.  11?.  Hardres  340.  [Bac.  Abr.  Leases,  &c.  K].  (t)  1  Co.  94.  a.  (c)  Dyer, 
54«.  pi.  53.  9  Co.  48.  a.  Stiles  30«.  Godb.  415.  [Vin.  Abr.  Amendment,  T  pi.  9].  (d)  X 
Rol.  510.  Cr.  Jac.  84.  Noy.  12.  Godb.  101. 153.  4  Co.  31.  a.  b.  Cr.  Car.  521.  Cr.  El.  7» 
Mo.  185.  Savil.  70.  SBnlstr.  81.  1  Brownl.  32.  2  Sid.  140.  1  Anders.  191.  1  Leon.  170^ 
[6  East,  91.  1  Inst.  i.  675.  (d  1).  3  Wood,  779.  1  Cru.  Die.  380.  Watk.  Oilb.  Ten.,222.  S. 
440.  n.  1.  Watk.  Copyh.  46.  360.  3  Prest.  Conv.  541.  Vin.  Abr.  Copyhold,  F  d.  pi.  3.  Mer- 
ger, C  pi.  2.    Com.  Dig.  Copyhold,  L,  K  1.  Extingnishment,  B]. 

Bench,  the  declaration  was  sufficient,  Ode»y.  1311.    Staniiui  ▼.  Dacus,  2  Ld.  Raym.  796. 

Cierky  1  Ld.  Raym.  397.  and  see  1  Chit.  Plead.  Bac.  Abr.  Courts  D.  4.    Bat  matter  of  aggra- 

225.    (Ed.)  ration  needs  not  be  alleged  within  the  jansdic- 

(9\  See  supra  n.  (d).  tion  of  the  inferior  court,  SUuuan  ▼.  XXtvict, 

•  (e)  Supra  n.  (d).     In  actions  in  inferior  sup.  S.  C.  Salk.  404.  IreUmd  ▼.  LoekmoodyCto, 

courts,  the  facts  which  constitute  the  gist  and  Car.  570.  S.  C.  1  Roll.  Abr.  546.  pL  4.     Thwn* 

sabstance  of  the  action  (e.  g.  the  consideration  ttm  ▼.  Vincenty  Sir  W.  Jon.  448.    When  the 

of  the  defendant's  promise,  as  well  as  the  pro-  judgment  of  a  court,  out  of  theordinarr  coarse 

mine  itself)  must  be  averred  to  have  happened  of  law,  and  not  authorised  by  a  pubkc  act  of 

within  the  jurisdiction  of  the  court;  and  an  parliament,  is  pleaded,  the  nature  of  its  juris- 

omission  in  thi»  particular  is  not  aided  by  ver-  diction  must  be  shewn,  Uwwin  v.  WoUeley^  1 

diet,  tVmldoek  v.  Cooper y  2  Wils.  16.     Trevor  v.  T.  R.  674.    As  to  what  ^e  deemed  inf^r 

WMy  1  T.  R.  151.    1  Saund.  74.  (1) ;  but  such  courts,  see  1  Inst.  260.  a.  iii.  322.  and  n.  (a)  ib, 

ayerraent  is  not  necessary  in  actions  in  a  su-  117.  b.  118.  a.  iii.  323, 4.  326.  (d).  2  Inst.  311.  5 

perior  court.   Peacock   v.  Betty    1  Saund.  73.  Bl.Com.25.  Bac.  Abr.  Courts,  D.  2.3,4.  (Ed.) 

SL  C.  1  Sid.  330.    2  Keb.  182.  226.    Pigge  v.  (h)  That  a  lease  may  be  made  by  the  word 

Gardner y  1  Lev.  108 ;  for  the  rule  is,  that  no-  **  committo''  even  in  the  case  of  the  King,  acc» 

thiaif  shall  be  intended  to  be  out  of  the  juris-  1  Inst.  45.  b.  ii.  405.    Bac.  Abr.  Leases,  K* 

diction  of  a  superior  court,  but  what  expressly  As  to  what  words  are  sufficient  to  constitate  a 

appears  to  be  so ;  nor  within  the  jurisdiction  lease  in  genera],  see  1  Inst.  ii.  403.  (a).    BaCw 
of  an  inferior  court,  hot  what  is  expressly  al-    Abr.  Leases  K.    (Ed.) 
leged  to  be  so,  Peacock  v.  BeUy  1  Saund.  74.  a*       f  i)  See  ace.  ante  p.  125,^  6.    (Ed.) 
See  also  Wia/erd  ▼.  PvwU^  %  Ld.  Raym.  IStOy       (■)  See  ante  p.  60.  &  n.  (i  1).  ib.    (Eb.) 
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as  if  the  copyholder  had  accepted  immediately  a  lease  for  years 
5*1  *  ^^  of  his  copyhold,  as  hath  been  adjuged  in  {e)  Hide's  case ;  for  it 
[1  Ihflt.  i.  675.  ^^  ^^^  same  reason  in  both  cases,  viz.  that  a  copyhold  interest  and 
CD  1).  Walk,  estate  for  years  of  one  and  the  same  land  cannot  stand  together 
1  w* A^'cf  *^'  ^^  ®°®  ^^  '^®  same  person  at  the  same  time,  without  confound- 
pyh.360.  3  ^^^g  ^^^  lesser.  Also,  they  are  of  divers  natures,  and  therefore 
Frest  Conv.     they  Cannot  stand  together  in  one  and  the  same  person  (l). 

541.  ViiuAbr. 

Copyhold,  F  d.  pi.  2. 11.  Bac.  Abr,  Copyhold,  K  1.  Extingaishment,  B]. 


(l)  S.  C.  And.  191.  pi.  237.  a^. ;  for  both  fee  simple  of  the  manor ;  for  if  a  person,  who  is 
these  interests  cannot  exist  in  the  same  person,  seised  in  tail  or  for  life  of  a  manor,  grants  an 
9mul  et  aewul;  and  consequently  one  of  them  escheated  copyhold,  the  custom  is  only  de- 
must  be  determined,  whicn  of  necessity  must  stroyed  as  to  himself,  and  not  as  to  the  issue  or 
be  the  customary  estate,  for  the  estate  derived  reversioner,  1  Inst.  58.  b.  (7).  i.  661.  (13).  8o 
from  the  common  law  cannot  merge  in  that ;  it  is  in  the  case  of  a  husband  seised  in  right  of 
and  whei^  common  law  and  custom  come  to-  his  wife,  id.  ib.  Conesbif  v.  Rusky,  Cro.  EUz. 
gether,  and  one  or  the  other  must  necessarily  459.  Glib.  Ten.  300.  But  though  a  copyhol- 
atand,  the  common  law  shall  be  preferred.  der  has  only  a  particular  estate,  he  may  take 

A  copyhold  estate  is  a  parcel  of  the  demesnes  an  enfranchisement  which  will  be  deemed  ab- 

of  a  manor,  held  at  the  will  of  the  lord,  accord-  solute ;  but  it  will  enure  for  the  benefit  of  those 

hkg  to  the  custom  of  the  manor.  Lit.  sect.  73.  1  in  remainder,  as  well  as  of  himself;  and  equity 

Inst  57.  b.  58.  a.  i.  653 ;  and  it  may  be  either  in  will  direct  a  conveyance  from  the  heirs-at-law 

fee,  in  tail,  or  for  Ufe,  &c.  id.  ib.;  and  being  of  the  particular  tenant  to  the  persons  in  re- 

aapported  by  immemorial  custom  and  usage,  it  mainder,  on  their  paying  a  proportionate  part 

cannot  be  defeated  or  prejudiced  by  any  act  of  of  the  consideration  given  for  the  enfranchise- 

tbe  lord,  infra,  1  Inst.  60.  b.  i.  656,7.  and  n.  ment,  Wyfine  v.  Cookes,  1  Bro.  C.C.  515.  Chal- 

(d).  ib.    But  though  a  copyhold  interest  is  thus  loner  v.  Marshal,  2  Yes.  Jun.  524.    The  enfraa- 

Erotected  by  tibe  law,  and  is  descendible  to  the  chisement  of  a  copyhold  may,  upon  proper  evi- 

eirsoftfae  tenant,  ifnot  aliened  by  him  (Brotra's  dence,  be  presumed,  even  against  the  crown, 

case,  post  4  Co.  21.  a.),  yet  in  point  of  estate,  it  Roe  d,  Johnson jv.  IrtUmdy  11  East,  280.    Stew- 

is  inferior  even  to  a  term  for  years,  and  conse-  ard  v.  Bridger,  2  Veru.  516,  517.     Mlien  a 

qnently  will  merge  in  that  (Frenches  case,  post  copyhold  is  enfranchised  in  fee,  the  lands  be- 

4  Co.  31.  a.),  or  any  greater  estate,  S.  C.  Co.  come  severed  from  the  manor,  and  in  conse- 

Cbpy,  8. 62.  Gilb.  Ten.  145.  1  Inst.  1. 675.  (d1);  quence  of  the  statute  of  Quia  Emptores  will 

ucuM  MB  to  an  estate  at  will,  Gilb.  Ten.  300.  afterwards  be  held  of  the  lord  paramount ;  and 

A  copyhold  may  be  extinguished :  Ist.  By  the  enfrancliising  lord  cannot  reserve  to  hin- 

the  tenant's  accepting,  mediately   or   imme*  self  the  ancient  services,  Bradshaw  v.  LoicfM, 

diatefy  from  the  lord,  a  lease   or  feofiinent  4T.  R.  443;  all  customs,  also,  which  attached 

of  the   lands   so  held  by    copy,   or    of  the  on  the  copyhold  tenure  (except  such  as  run 

manor  generally,  or  if  he  take  the  manor  by  with  the  land,  as  thoseof  Dorough  English,  or 

descent,  Hide  v.  Newport,  Moor,  185.  Post  4  Gavelkind,  Robins  Gav.  b.  i.  c.  5.  p.  52.),  ne- 

Co.  31.  b. ;  2ndly,  By  the  copyholder's  relin-  cessarily  cease.  Doe  d,  Renny  v.   Uuntingtem, 

anishing  his  tenancy,  either  by  surrender  to  sup. ;  as  well  as  all  rights  and  privileges  an- 
lie  lord  (1  Ld.  Raym.  627.  1  P.  Wms.  457.  nexed  to  the  copyholder's  estate,  as  common 
jSlf.  PomIv,  Dudley  and  Ward,  1  Ves.  167.),  bv  of  pasture,  or  estovers.  And  suchcommonate 
release  (Gilb.  Ten.  300.  Hutt.  65.  Sir  W.  will  not  pass  by  the  word  '' appurtenances"  m 
Jones,  42.),  or  any  other  act  which  indicates  a  the  deed  of  enn-anchisement.  Moor,  667.  Cro. 
determination  of  his  will  to  hold  no  longei'  Jac.  253.  2  Brownl.  209.  1  Brown.  173.  220. 
(Calth  58.),  or  by  forfeiture  or  escheat,  1  Salk.  Massam  v.  Hunter,  Yelv.  189.  2  Ld.  RaynL 
f 38.  But,  in  order  to  effect  an  extinguishment,  1325.  Salk  170.  364. ;  but  it  must  be  ex- 
the  interests  must  be  united  in  the  same  person  pressW  conveyed  as  a  new  grant.  Moor,  667, 
in  the  eame  right,  for  otherwise  the  copyhold  Cro.  Eliz.  570.  794.;  though  eauity  under  cer- 
interest  will  be  suspended  only ;  thus  if  a  copy-  tain  circumstances  will  decree  its  continoance, 
holder  marry  the  lady  of  the  manor,  this  will  when  it  would  be  extinct  at  law,  Styant  v.  Stn- 
operate  as  a  suspension  of  the  copyhold,  during  ker,  2  Vem.  250.  But  a  copyholder  who  bu 
the  marriage  only,  and  not  as  an  extinguish-  common  in  a  waste,  without  the  manor  of  which 
ment,  Co.Copyh.  s.  62.  Cro.  Eliz.  8.  Another  his  copyhold  is  parcel,  has  it  as  annexed  to  the 
mode  of  extinguishing  a  copyhold,  is  by  en-  land ;  and  not  to  his  customary  estate ;  and, 
Iranchisement,  which  is  the  changing  of  the  therefore,  such  common  without  the  manor  if 
tenure  from  base  to  free ;  and  is  effected  by  the  not  extinct  by  enfranchisement  of  the  copy- 
lord's  releasing  to  the  tenant  his  seignorial  hold,  though  there  be  no  words  of  re-graat, 
rights,  1  Inst.  ii.  504.  (g  3),  or  by  his  conveying  Barwick  v.  Matthews,  5  Taunt.  365.  S.  C.  1 
to  hun,  either  mediately  or  immediately  (sup.)  Marsh  50.  Crowther  v.  Oldfield,  2  Ld.  Rayn. 
the  freehold  of  the  lands  which  were  held  by  1225.  S.  C.  Salk  170.  364.  And  when  a  copy- 
copy,  1  Watk.  Copyh.  362.  Doe  v.  Hunting-  hold  tenement,  to  which  was. annexed,  by  the 
don,  4  East,  271.  and  see  Badger  v.  Ford,  3  custom  of  the  manor,  a  right  of  common,  is 
Bam.  and  A.  153.  But  an  enfranchisement  in  seised  into  the  hands  of  the  lord^  it  does  not 
fee  CM  only  be  made  by  the  proprietor  of  the  lose  that  right,  for  whilst  it  continvts  intht 
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SriL  That  the  {f)  severance  of  the  freehold  and  inheritance    [*  17  b.  ] 
of  the  land  holden  by  copy  of  the  manor,  hath  not  extinguished  3rd.  The  seve- 
or  determined  the  copyhold  estate  (m);  for  notwithstanding  his  f^ehoW^*"d 
estate  is  taken  but  for  an  estate  (g)  at  will,  yet  the  custom  hath  iuheritaDce  of 
so  established  the  copyholder's  estate,  that  he  is  not  removeable  ^^^  '*nd»  held 
nt  the  lord's  will,  so  long  as  he  performs  the  customs  and  services  nJ^nor^doe?*^ 
(n);  and  by  the  same  reason  the  lord  *  cannot  determine  his^  not  extinguish 
interest  by  any  act  that  he  can  do  (o),  and  so  it  hath  been  ad-  ^'*  determine 
judged  divers  times  in  the  King's  Bench :  but  because  the  estate  tare^fS^the 
of  tne  copyholder  was  determined  by  the  acceptance  of  the  lease  custom  has  cs- 
for  years,  it  was  adjudged  against  the  copyholder.  tablished  his 

Note,  reader,  the  law  to  several  purposes  and  intents  taketh  the  lord^can-* 
notice  of  divers  of  the  King's  seals  (p).  1.  Of  the  great  seal  (f ).  not  oust  him, 
«.  Ofthcsealof  the  Exchequer  (J),  as  appeareth  before.  3.  *a*8Md^*'^ 
Of  the  privy  seal  ($) :  F.  N.  B.  26.  b.     The  King  may  grant  to  Forans^s  cuH 

one  to  make  (a)  attorney  by  his  letters  patent  under  his  privy  toms  and  ser- 

vices*  1  lie 
several  seals  of  the  ELing,  of  which  the  law  takes  notice,  and  for  what  purposes.  (/)  4  Co. 
24.  b.  26.  b.  Hob.  181.  Cr.  Jac.  126.  573.  2  Rol.  510.  8  Co.  64.  a.  [6  East,  479.  1  Inst.  i. 
657.  (d).  Co.  Copy.  73.  Watk.  Gilb.  Ten.  445.  n.  1  Watk.  Copyh.  46.  Vin.  Abr.  Copyhold, 
F  d.  pi.  1*  Bac.  Abr.  Copyhold,  K  1].  (jg)  4  Co.  21.  a.24.  b.  8  Co.  64.  a.  Lit  sect.  77. 
Co.  Lit  60.  b.  3  Co.  8.  a.  6  Co.  37.  b.  Cr.  Car.  45.  Hetl.  6.  9  Co.  105.  a.  Mo.  60.  61. 
(t)  [See  ante  p.  462.  n.  (b).  Com.  Dig.  Patent,  C  2].  (t)  [Ante  p.  462.  and  n.  (c).  ib.  Com.  Dig.  Pa- 
tent, C3].  §  [See  post,  11  Co.  92.  a.  2  Inst.  555.  4  Inst.  116.  Com.  Dig.  Patent,  C.51. 
(<f)  2  Rol.  183.  [F.  N.  B.  26.  26.  A.    Vin.  Abr.  Prerogative,  F  b.  pi.  2.    Com.  Dig.  Patent  C.  5J. 
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lord  it  is  demisable  by  copy  of  court  roll ;  and  lord  for  entering  on  his  copyholder  to  work 

therefore  by  a  re-grant  of  it  as  a  co|^yhold  te-  mines,  unless  authorized  by  a  special  custom, 

nement,  cum  pertinentiisy  the  right  ot  common  Bourne  v.  Taylor,  10  East,  189. ;  and  equity  will 

will  pass^  Badger  v.  Ford,  3  B.  and  A.  153.  restrain  the  lord  from  opening  a  mine  without 

See  further  as  to  the  extinguishment  of  copy-  a  custom.  Grey  v.  Duke  of  Northumherlandy  13 

holds,! Watk. Copyh. 36. 46. 93. 362. 367.  Com.  Ves.  236.  17  Ves.  381.  Player  v.  RobertSyW. 

Dig.  Copyhold  B.  3.  L.  Vin.  Abr.  Copyhold  R.  Jones,  243 ;  and  the  lord,  unless  authorized  by 

As  to  copyliolds  in  general,  see  the  copyhold  custom,  cannot  cut  timber  on  a  copyhold  of  in- 

auesy  post  4  Co.  21,  6cc,  and  the  notes  there,  heritance,  though  he  leave  a  sufficiency  for  rca- 

(Ed.^  sonable  botes  and  estovers ;  for  the  timber  is 

(m)  For  the  lord  cannot  prejudice  the  copy-  demised  as  well  as  the  soil ;  so  that  the  lord's 

holder  by  any  of  his  acts,  Watk.  Gilb.  Ten.  present  property,  as  well  in  the  former  as  in 

445.  n.  Waldoe  v.  Bartlety  Cro.  Jac.  573.  Attree  tlie  latter,  is  transferred  to  the  tenant,  WhU' 

V.  Seotty  6  East,  479.  Com  Dig.  Copyhold  A.  2. ;  church  v.  Holworthy,  4  M.  &  S.  348.    And  the 

and  therefore  if  he  convey  the  freehold  of  the  lord  is  liable  to  an  indictment  if  he  forcibly  eh- 

land  so  held  by  copy  to  a  stranger,  the  copyhold  ter  on  his  copyholder,  Gilb.  Ten.  328,  9.    1 

is  not  destroyed,  Murrelv,  Smithy  post  4  Co.  24.  Hawk.  P.  C.  278.    3  Burr.  1702. 1733.    1  Inst. 

b. ;  neither  is  the  copyholder's  estate  subject  i.  657.  n.  (c).  That  a  custom  for  the  lord  to 
to  the  lord's  charges  or  incumbrances,  for  if  a  .  grant  leases  of  the  waste  of  the  manor,  with- 

copyhold  escheat,  and  the  lord  grant  a  rent  out  restriction,  is  bad  in  point  of  law,  because 

charge  or  acknowlege  a  statute,  and  then  re-  it  would  enable  him  to  annihilate  the  right  of 

4^ant  the  copyhold,  the  rent  or  statute  will  common  altogether,  Badger  v,  Fordy  3  B.  Sc 

not  affect  the  copyhold,  because  the  tenant  is  A.  153.    (Ed.) 

in  by  the  custom,  which  is  paramount  to  the  /^n  gee  ace.  Murrel  v.  Smithy  post  4  Co.  24. 

chuTgeySwayne's  casCy  post  8  Co.  6S.    Co.  Cop.  |,    ^^^i  j^g  references  in  n.  (M).sup.  Com.  Dig. 

a34.    Sandi  v.  Hempslouy  2  Leon.  109.    3  Leon.  Copyhold  A.  2.  But  a  copyholder,  thongh  of  in- 

59.  Dyer,  270.  2  Brown.  208.  Gilb.  Ten.  heritance,  has  no  estate  of  freehold,  for  that 
tO«.  430.  So  copyholds  are  not  defeated  by  remains  in  the  lord,  1  Inst  sect.  81.  62.  a.  b. 
entry  for  breach  of  a  condition  imposed  on  the  j  ^5^.  .  g^  xi  is  of  estates  which  are  held  ae- 
irrantor.  See  post  4  Co.  24.  a.  Co.  Cop.  34,  wording  to  the  custom  of  the  manory  and  not  at 
Oilb.  Ten.  200.    (Ed.)  ^he  ^i\\  ^f  Ujg  j^rd,  though  styled  ciwiomary 

(n)  Thongh  a  copyholder  has  an  estate  at  freeholds,  Bl.  Cop.  Tr.  149.    1  Inst.  59.  b.  (1). 

the  will  of  the  lord,  yet  it  is  according  to  the  ^  534.  /^x     stephetuon  v.  Hilly  3  Burr.  1273. 

custom  of  the  manor,  post  4  Co.  21.    1  Inst.  BurreU  v.  Doddy  3  Bos.  and  P.  378.    Doe  d. 

60.  b.  i.  657. ;  and  therefore  if  the  lord  ousts  Cook  v.  Danversy  7  East,  298.  Broxon  v.  Raw- 
him  contrary  to  the  custom,  he  may  not  only  /jw,  7  East,  409.  Walk.  Glib.  Ten.  410.  (Ed  ) 
«ue  by  petition  to  the  lord,  but  may  maintain  . 

trespass  against  him,  perDanby,  7  Edw.  4.  (p)  As  to  the  different  seals  of  the  King,  see 
19.  Per  Brian,  21  Edw.  4.  80.  1  Inst.  60.  b.  2  Inst.  554-^56.  Com.  Dig.  Patent  C.  1. 
i.  656.    Dal.  62,  j  jjo  trespass  lies  against  the    Vin.  Abr.  Prerogative  F.  b.  G.  b.    (Ed.)     . 
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seal ;  and  therewith  agreeth  37  Hen.  G.  97.  b.,  and  the  King 

may  command  under  his  privy  seal,  that  one  do  not  go  beyond 

(6)  «  Rol.  183.  the  sea  (6)  out  of  the  realm  (g),  as  appeareth  by  F.  N.  B,  86.  a« 

iyer^'m.  pi.   ^"^  ^^  *®  holden  in  33  Hen.  6.  a,  that  a  (c)  protection,  or  wai^ 

61.  165.  pi.  6. 176.  pi.  ao.  Mo.  675.  2  Inst.  54.  Jenk.  Cent.  ^fO.  [Vin.  Abr.  Prerogative  F  b. 
pi.  7].  (e)  S  Rol.  183.  Co.  Lit.  131.  a.  Br.  Protect.  13.  35  Hen.  6.  it.  a.  [Vin.  Atir.  Pre- 
rogative,  F  b.  pi.  8].  * 

(q)  Acc.  1  Hawk.  P.  C.  SS.    1 BL  Com  265.  766.    Atkhuon  v.  Leonard,  3  Bro.  C.  C.  218. 

Com.  Dig.  Patent  C.  5.    So  the  crown  may,  by  Rnuell  v.  Asby,  5  Ves.  97.    Swift  v.  Sw^t,  \ 

the  great  or  privy  seal,  call  upon  a  subject  Ball.an(lB.327.;  bat  it  isissnedincaseswlim 

abroad  to  retnm,  and,  if  not  obeyed^  may  take  the  coart  holds  a  concurrent  jurisdiction,  as  ia 

bis  property ;  though  the  exercise  ot  this  pre-  account,  though  bail  might  be  had  at  Uw,  tfoii. 

rosativc  has  been  long  disused,  3  Inst.  c.84.  nay  v.  JIfc  Entire,  11  Ves.  54.    Jones  v.  Aiepk- 

1  Bl.  Com.  ^6^  (11>  J>e  Mmmeville  v.  De  sin,  16  Ves.  i270.  Howden  v.  Rogers,  1  Ves. 
Mmmeville,  10  Ves.  63.  The^writof  nf  exeat  and  B.  133.;  and  it  may  issue  afier  a  decree 
regno  is  a  high  prerogative  writ,  originally  ap-  for  alimony  and  costs,  Read  v.  Read^  1  Ch.  Ca. 
plicable  only  to  purposes  of  state,  to  prevent  115.  2  Ch.  Ca.  145.  2  Ventr.  345.  Ex-ptrte 
a  subject  from  going  to  the  King's  enemies,  JVhitmorey  1  Dick.  143.  AnotL  2  Atk.  210. 
De  Carrkre  v.  De  CaUmne,  4  Ves.  589.  Bemal  Pearse  v.  Liale,  Ambl.  766.  Shaftoe  v.  Ska/toe, 
V.  Donegalj  11  Ves.  43;  but  afterwards,  from  7  Ves.  171.  Dncsony.  Duweon,  ib.  173.  OU- 
niotives  of  public  convenience,  Extended  to  ham  v.  Oldham,  7  Ves.  410. ;  but  Af/«re  such  a 
private  transactions  between  subjects ;  and  is  decree  the  bill  will  not  lie,  CogUtr  v.  CogJar,  1 
now  chiefly  used  for  the  pnipose  of  obtaining  Ves.  Jun.  94. ;  and  the  writ  will  be  marked 
bail  in  cases  of  equitable  debt.  But  this  writ  only  for  the  arrears  actually  due,  Ha/^  v. 
is  only  granted  on  a  bill  filed.  {Ex-parte  Hrwa-  Hn^ey,  14  Ves.  261.  The  writ  has  been  granted 
ker,  3  Atk.  312.),  supported  by  an  affadavit,  against  a  feme  covert  executrix,  whose  has- 
which  must  be  as  positive  to  the  debt,  as  an  band  was  outof  the  jurisdiction,  JcrmM^rftanv. 
affidavit  of  a  legal  debt  must  be  to  hold  to  bail.  Glass,  3  Atk.  409.  Ambl.  62.  Moor  v.  MeUisk, 
Ricgy.  GauUier,  3  Atk.  501.  Anon,  2  Ves.  489.  cit.  ib. ;  and  on  behalf  of  a  lunatic,  by  his  com- 
Shearman  V.  Shearman,  3  Bto.  C.  C.  370.  Rod-  mittee,  on  a  note  given  for  the  balance  of  an 
dam  V.  Hetherington,  5  Ves.  97.  Swearing  to  account,  to  restrain  the  captain  of  an  East  In- 
information  and  belief,  will  not  do  (Hennay  v.  dia  ship  from  proceeding  on  his  voyage,  iStor- 
Me  Entire,  11  Ves.  54.),  except  where  it  is  artv,  Graham,  19  Ves.  313.  So  it  may  issue 
matter  of  account,  as  in  the  case  of  partners  to  restrain  a  person  going  to  the  Weat  Indies 
and  executors   {Rice  v.  Gaultier,  sup.  Anon.  {Leonard  v.  Atkinson,  3  Bro.  C.  C.  218.    1  Ves. 

2  Ves.  489.  Tomlinson  v.  Harrison,  8  Ves.  and B.  133.),  Scotland  (Donne's  case,  1  P.  Wan. 
33.  Jones  v.  Smithson,  ib.  593.  Jackson  263.  Wilson  v.  BosweU,  2  Did(.  536.  Under 
V.  Petrie,  10  Ves.  164.  Hyde  v.  Whitfield,  y.  Mackray,  For.  169.),  or  Ireland,  Howdemw. 
19  Ves.  342.),  or  in  cases  of  bankruptcy,  Rogers,  1  Ves.  and  B.  129 ;  but  not  to  restpaia 
where  the  bankrupt  swears  positively,  and  the  a  member  of  Parliament  going  to  IreUnd,  Bar- 
assignees  as  to  their  belief,  Hyde  v.  Whitfield,  not  v.  The  Marquis  qf  Donegal,  11  Ves.  47.  ;-and 
sup.  1  Ves.  and  B.  133.  And  tlie  affidavit  the  court  is  very  delicate  to  apply  it  agWMt 
roust  state  positively  that  the  defendant  is  go-  foreigners,  and  it  would  be  a  necessary  tenn, 
ing  abroad,  or  some  declaration  or  threat  of  that  it  be  simply  a  case  in  equity,  D<  Cnrnrfvf. 
his  that  he  is,  or  circumstances  amounting  to  De  Caktnne,  sup.  And  as  tne  writ  isof  the  iia^ 
it,  and  not  upon  information  or  belief,  OuSnun  ture  of  an  arrest,  to  compel  the  defendant  Is 
V.  Oldham,  7  Ves.  410.  Jones  v.  Alepksin,  16  abide  the  event  of  the  salt,  the  cooit  ahrajs 
Ves.  470.  Hyde  v.  H'h'Ufield,  19  Ves.  342 ;  but  inclines  to  discharge  the  writ  upon  such  seca* 
it  is  sufficient  to  state,  that  the  debt  will  be  rity  being  given.  Baker  v.  Diimmsfire,  2  AtL 
endangered,  without  statins  that  it  is  to  avoid  66.  Robertson  v.  WiUde,  Ambl.  177.  Atkin- 
the  jurisdiction.  Etches  v.  Loncf ,  7  Ves.  417.  son  v.  Leonard,  sup.  Roddam  v.  HeikmagteSf 
Atkinson  v.  Leanard,  3  Bro.  C.  C.  218.  Tom-  5  Ves.  91.  Howden  v.  Ragers,  1  Ves.  and  B. 
Unson  V.  Hatrison,  8  Ves.  32.  Stewart  v.  Gra-  129. ;  and  it  cannot  be  iMintained  n^jiere  tlK 
ham,  19  Ves.  313.  The  application,  also,  must  party  has  been  previaasly  arrested  at  the  sait 
be  promptly  made,  Dick  v.  Swinton^  1  Ves.  of  the  plaintiff  for  the  same  debt,  and  dis- 
and  B.  37 1.  It  is  a  rule  that  a  writ  ot  ne  exeat  charged,  Amsink  v.  Barclay,  8  Ves.  594.  Rtyms 
IS  issued  only  upon  a  certain  {Anon.  1  Atk.  521.),  v.  Wyse,  2  Meriv.  472. ;  and  it  will  not  Ue  on 
equitable,  mtmcy  {Cock  v.  Ravie,  6  Ves.  284.  De  an  agreement  for  a  purchase,  though  there  has 
Cairiere  v.  De  Calonne,  4  Ves.  591.)  demand,  at  been  part  payment,  and  possession  taken,  aad 
the  instance  of  a  plaintiff  who  shows  a  title  to  an  assignment  of  a  mortgage,,  if  no  coBvevanet 
sue,  Sn:ift  V.  Swift,  1  Ball,  and  B.  326.  2  has  been  tendered,  nor  any  verificatiMi  of  the 
Madd.  Ch.  2nd  edit,  227,  8. ;  and  who  is  resi-  title  by  affidavit,  Anon,  MS.  2  Mad.  Cliw  230. ; 
deut  within  the  jurisdiction,  sec  Hydev,  Whit-  and  see  Raynes  v.  Wyse,  2  Meriv.  47».  Gmi* 
field,  19Ves.343. ;  and  the  court  will  not  grant  win  v.  Clarke,  2  Dick.  497.  Amm.  ib.  » 
tiiis  writ  upon  a  legal  demand,  even  though  the  Jackson  v.  Petrie,  10  Ves.  164.  Sttgd.  Ve«L 
party  could  not  be  held  to  bail,  being  privi-  218,219.    Sec  further  as  to  the  writ  of  ne  esp* 

Ipged  from  arrest,  Gardner  v. ,  15  Ves.  eat  regno,  Beames'  Ne  Ex.  Reg.  2  MaddCk 

444.;  and  sec  ex  parte  Bmnker,  3  P.  Wm.i.  2ttd  edit  226— 239.    (Ed.) 

31 2.    Anon.^  Atk.  210.    Pearse  v.  Litle,  AmU. 
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vant  of  an  essoin  (r),  is  worth  nothing  under  the  privy  seal*  And 
k  appeareth  by  the  statute  de  (d)  Arifcutii  super  ckartas jCap,  6.,  (<0  ^  InstsSSy 
that  no  writ  (g)  shall  be  sealed  with  the  petit  seal.  ^^  Abr^^^' 

4.  The  law  taketh  notice  also  of  the  (e)  privy  signet;  vide  PrmcatiTey 
F.  N.  Bb  85.  a*  that  the  privy  signet  is  sufficient  to  prohibit  one  ^  ^*  pi*  si].  * 
to  go  brj^ood  the  sea  (t).    And  see  a  record  in  the  Exchequer,  ^^q^^  ^^^ 
Hu.  1  ilidw.  4s  ejf  parte  rememoratoris  dam*  Regirue  Rot.  (f)  14.  [See  the  books 
that  the  discharge  under  the  privy  sigpet  of  a  debt  due  by  the  cited  in  n.  (t) 
Sheriff  of  London^  was  not  sufficient;  but  it  ought  to  have  been  (^j^'roi.  iss. 
under  the  privy  seal,  and  then  it  had  been  a  good  discharge  in  iico.  9S.'  Mo! 

\aff$^  ^'t^*  See  Stat. 

27  Hen.  8. 

Know,  reader,  that  of  small  things  (as  the  case  at  bar  was)  Car!  5i3.  Cro« 
Mid  to  poor  men,  leases  have  been  made  under  the  Eicche*  ^-  ^^• 
quer  seal,  as  appeareth  by  many  old  precedents  before  and  85?^^r  Coke  * 
in  the  time  of  King  Edward  S.  and  by  infinite  precedents  in  Mo.  476. 
after  to  this  day:  and  such  leases,  made  according  to  die  Fj?*^f*^  *^* 
said  precedents,  have  been  allowed  good.     And  there  were  ryin.^Abr. 
three  causes  of  the  beginning  of  the  usages*     1st.  For  the  Frerocative,  - 
multiplicity,  that  every  poor  man  shall  not  be  driven  for  5  pj  gfj^^ 
such  infinite  number  of  leases  to  sue  for  cottages  to  the  King,    '    '    *     . 
and  other  small  thingi,  to  pass  by  the  King's  signing,  the 
privy  signet,  privy  stel,  and  gpreat  seal ;  2nd.  For  necessity, 
lest  if  a  poor  sulgcct  should  be  driven  to  such  a  tedious  suit, 
the  land  would  lie  many  times  without  a  tenant  to  the 
King^s  damage;  Sixl.  For  the  imposobility,  because  many 
tiflKB  the  aiLgeet  was  not  able,  nor  the  thing  leased  of  value 
to*  pass  tbe  great  seal.     But  ta  you  who  are  rich,  my  advice 
ift  to  "pass  your  leases  under  the  great  seal,  for  that  is  the 
auce  wagr* 


(b)  That  a  erant  of  a  protection,  or  essoipte  mon  law,  2  Inst  554.    Com.  Dig.  Patent  C.  5. 

'dt  tmmiih  ttgrn^  under  the  prity  seal,  is  of  no  Yin.  Abr.  Prerogative  F.  b.  pi.  5.    (Ed.) 
lorce,  aec-  S  Imt.  555.    Com.  big.  Patent  C. 

S.5^;  bat  protections  are  now  wholly  fallen  inta  (t)  Acc.  F.  N.  B.  85.  A.    9  Roll.  Abr.  IBS. 

dltOM.  1  Inst.  131.  b.  (2.)  iii.  405, 4.  and  n.  2  Inst.  556.    Com.  Dig.  Patent,  C.  6.    Vin. 

(aa)  ik    (Ed.)  Abr.  Prerogative  9.  b.  pi.  2.    Bae.  Abr.  Pre^ 

(a)  fhftl  isy  na^wrii  whkhcoaoertts  the  com-  ro^atiive  C.  3.    See.  n.  (q).  sap;    (Ed.) 
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BALDWIN'S  CASK 

Pasckas,  31  EGz.  Rot.  1151. 
In  the  Common  Heas. 


BnooKEtt.  /  J^^- 

Christopher  Marton,  late  of  Marton,  in  the  county  afore-      Bauiwin 
said,.  Esq.  was  attached  (a)  to  answer  to  Antbony  Baldwin,  of  a      ^- 
plea,  wherefore  with  force  and  arms  the  close  of  him  the  said  rpt.n^i8a.] 
Anthony^  at  Marton,  he  broke,  and  his  com,  to  the  value  of  YoriuUre,  st. 


(a)  See  ante  p.  4n.  n.  (b), 
MU  2 
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Declaration  in  iQl,  there  lately  growing,  with  his  feet,  in  walking,  trod  dowH 
brclSitaiir^*''^  and  consumed,  and  other  harms  to  him  did,  to  the  grievous  da- 
plaintiff^ft  mage  of  him  the  said  Anthony,  and  against  the  peace  of  the 
cloic^  and  Jady  the  now  Queen,  &c.  And  whereupon  the  said  Anthony, 
JPJ^"*  ^  by  Robert  Somerscale,  his  attorney,  complaineth,  that  the  afore- 
*  said  Christopher,  on  the  10th  day  of  September,  in  the  30th 

year  of  the  reign  of  the  lady  the  now  Queen,  with  force  and 
arms,  the  close  of  him  the  said  Anthony,  at  Marton^  broke  (b), 
and  his  corn,  that  is  to  say,  oats,  to  the  value,  &c.  then  there 
lately  growing,  with  his  feet,  in  walking,  trod  down  and  con- 
sumed, and  other  harms,  &c.  to  his  grievous  damage,  &c.  and 
against  the  peace,  &c.  whereupon  he  saith  that  he  is  injured, 
and  hath  damage  to  the  value  of  20/.,  and  thereof  he  bringeth 
suit,  &c.  And  the  aforesaid  Christopher,  by  William  Burton, 
his  attorney,  comes  and  defends  the  force  and  injury  when,  &c* 
Plea.  And  as  to  the  force  and  arms  (c),  saith,  that  he  is  not  guilty 

At  to  the  force  thereof,  and  of  this  he  puts  himself  upon  the  country,  and  the 
^^"attd"^'  said  Anthony  likewise.  And  as  to  the  rest  of  the  trespass  afore- 
iMne  thereon,  said,  above  supposed  to  be  done,  the  said  Christopher  saith,  that 
And  as  to  the  the  aforesaid  Anthony  ought  not  to  have  his  said  action  against 
said  ^pass^  ^™>  because  he  saith,  that  the  close  aforesaid,  as  also  the  places 
locus  in  quo  10  in  which  the  trespass  aforesaid  is  supposed  to  be  done^  are, 
*Sr  d  B^^'  and  at  the  aforesaid  time  when  the  trespass  aforesaid  is  supposed 
field,  which '  to  be  done,  were  ten  acres  of  land,  called  Bromfield,  with 
are  defend-  the  appurtenances,  in  Marton  aforesaid,  which  ten  acres  of  land, 
Ihsehou'  *°^    ^^^^  ^^  appurtenances,  are  the  soil  and  freehold  (d)  of  the  said 

Christopher,  wherefore  the  said  Christopher,  at  the  aforesaid 
r  *  18  b.  1  ^i™^9  when,  &c.  *the  close  aforesaid,  as  his  own  dose,  soil,  and 
freehold  of  him  the  said  Christopher,   in  the  siud  ten  acres  of 
land,  with  the  appurtenances,  did  break,  and  the  com  there,  as 
his  own  corn  there  growing  in  the  aforesaid  ten  acres,  with  the 
appurtenances,  as  in  his  own  soil  and  freehold,  there  with  hit 
feet,  in  walking,  trod  down  and  consumed,  as  it  was  lawful  for 
him  to  do ;  and  this  he  is  ready  to  verify  :  whereupon  he  prays 
judgment,  if  the  aforesaid  Antnony  his  action  aforesaid  against 
Replication,      him  ought  to  have,  &c.     And  the  aforesaid  Anthony  saith^  that 
with  a  new  aa-  he  by  any  thing  before  alleged  ought  not  to  be  barred  from 
tiieT^^tao^  having  his  action  aforesaid,  because  he  saith,  that  the  dose  afore- 
consisted  of      said,  as  also  the  places  in  which  the  trespass  aforesaid,  above 
four  acres  of     complained  of,  was  done,  are,  and  at  the  time  aforesaid  of  the 
ScarhSts^et,     trespass  aforesaid  done,  were,  four  acres  of  land  (e),  with  the 
andWatertey-  appurtenances,    called   Scarhill-Set,   and   Watersey-Mire,   in 
thM  the^io^       ^^r^o"  aforesaid,  other  than  the  aforesaid  ten  acres  of  land, 
acres  called      c^Hed  Bromfield,  with  the  appurtenances,  in  the  bar  of  the  said 
Bromfield.        Christopher  above  specified;  and  this  (f)  he  is  ready  to  verify  (f). 

[(t)  Prest.  Ent.  606.    Wentw.  187. 192.    In.  xxU.    1  Chit.  Plead.  6i6.    2  Chit.  Plead.  680], 


(b)  As  to  the  declaration  in  trespass  in  ge-  (e)  See  as  to  new  assigning  the  locus  ta 
neral,  see  ante  p.  196.  n.  (a).    (Ed.)  quo  in  trespass,  ante  p.  437.  n.  (b).    -(Ed). 

(c)  As  to  pleading  the  general  issue  to  part,  (f)  That  the  conclusion  of  a  new  assignment 
with  a  special  plea  to  the  residue,  ante  p.  43.  must  be  with  a  verification,  in  order  that  tl^ 
D.  (g).    (Ed).  defendant  may  have  an  opportunity  of  answer- 

(d)  As  to  the  plea  of  Hberum  tenementum  ing  it,  Lutw.  1401.  1  Saund.  103.  Bac.  Abr. 
in  general,  see  ante  p.436.  n.  (d).    (En.)  TrespaH^  I  4.  «.     1  Chit.  Plead.  6J8.    (Ed.) 
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Wherefore,  inasmucli  as  the  aforesaid  Christopher  to  the  tres- 
pass aforesaid  in  the  aforesaid  four  acres  of  land,  with  the  ap- 
purtenances, above  newly  assigned,  done,  doth  not  answer,  the 
said  Anthony  prays  judgment,  and  his  damages,  by  occasion  of 
that  trespass  to  be  to  him  adjudged,  &c.     And  the  aforesaid  piea  to  the 
Christopher,  as  to  any  trespass  in  the  aforesaid  four  acres  of  new  assigu- 
land,  with  the  appurtenances,  newly  assigned,  above  supposed  to  |^.°^  °^^ . 
be  done,  saith,  that  he  thereof  is  not  guilty  (g),  as  the  aforesaid  issuethercon. 
Anthony  against  him  complaineth,  and  of  this  he  puts  himself 
upon  the  country,  and  the  aforesaid  Anthony  likewise ;  there-  Venire  award- 
fore  it  is  commanded  to  the  sheriff,  that  he  cause  to  come  here, 
in  the  morrow  of  the  Holy  Trinity,  twelve,  8cc,  by  whom,  &c« 
and  who  neither,  &c.  to  recognize,  &c.  because  as  well,  &c. ;  at  Vicecomesnon 
whidi  day  here  come  the  parties,  &c.  and  the  sheriff  sent  not  "*"**  ^resa, 
the  writ ;  therefore,  as  at  first,  it  is  commanded  to  the  sheriff, 
that  he  cause  to  come  here  from  the  day  of  the  Holy  Trinity  in 
three  weeks,  twelve,  &c.  to  recognize  in  form  aforesaid,  &c«     At 
which  day,  the  jurors  between  the  parties  aforesaid,  of  the  afore- 
said plea  between  them,  were  put  in  respite  here,  until  this  day.  Jury  respited 
that  is  to  say,  in  eight  days  of  St.  Michael,  then  next  following,  FAnte  p.  9.  n. 
unless  the  justices  of  the  lady  the  now  Queen,  to  take  assizes  in  (0*1 
the  county  aforesaid,  assigned,  by  the  form  of  the  statute,  8cc. 
upon  Monday,  the  14th  day  of  July  last  past,  at  the  castle  of  NisiPnus. 
York,  in  the  said  county,  should  first  come :  and  now  here  at 
this  day,  come  as  well  the  aforesaid  Anthony,  as  the  aforesaid 
Christopher,  by  their  attomies  aforesaid,  and  the  aforesaid  jus* 
flees  of  assize,  before  whom,  &c.  sent  here  their  record  in  these 
words:  afterwards,  at  the  day  and  place  within  contained,  be-  Postea. 
fore  John  Clench,  one  of  the  justices  of  the  lady  the  now  Queen, 
assigned  to  hold  pleas,  before  the  Queen  herself,   and  Thomas 
Walmesley,  *one  of  the  justices  of  the  said  lady  the  Queen,  of  [  *  19  a.  ] 
the  bench,  justices  of  the  said  lady  the  Queen,  assigned  to  take 
the  assizes  in  the  county  of  York,  by  the  form  of  the  statute  (h), 
&c.  came,  as  well  the  within-named  Anthony  Baldwin,  as  the 
aforesaid  within  written  Christopher  Martin,  by  their  attornies 
within  mentioned ;  and  the  jurors  of  the  junr,  whereof  within 
mention  is  made,  some  of  them,  that  is  to  say,  William  Wharton, 
of  Dunkeswick,  gent.  Adam  Wyre,  of  Ayrton,  yeoman,  John 
Brown,  of  Palhorn,  yeoman,  Ralph  Walker,  of  Bolton,  gent. 
T.  Preston,  of  Wbengille,  yeoman,  and  H.  Laycock,  of  Felli- 
face,  yeoman,  come,  and  the  jurors  aforesaid  are  sworn :  and  be-  Talcs, 
cause  that  the  rest  of  the  jurors  of  that  jury  did  not  appear, 
therefore  others  of  the  standers-by  (i),  to  this  chosen  by  the 
sheriff  of  the  county  aforesaid,  are,  at  the  request  of  the  said  An- 
thony, and  by  the  commandment  of  the  justices,  of  new  addec^, 
whose  names  to  the  pannel  within  written  are  filed,  according  to 
the  form  of  the  statute  (k)  in  such  case  made  and  provided  ;  and 
the  jurors  so  anew  added,  now  appearing,  that  is  to  say,  Gabriel 


(g)  As  to  pleading  the  general  issue  to  a  new  (i)  As  to  praying  a  tales,  ante  p.  11.  n.  (q). 

i^signment,    see  ante  p.  458.  n.  (h).     Bro.  (£p.) 
Abr.  Tresp.  p.  359.  2  Chit.  Plead.  699.     (Ed.) 

(h)  Stat.  1^  £dw.  2.  c.  3.    See  ante  p.  11.  (k)  Stat,  3o  H.  8.  c.  6.  ante  p.  11.  n.  (q). 

n.  (p>    (Ed.)  (Ej>.) 
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Green,  William  Newby,  John  Hawton,  John  Brorey,  John 
8pecia'  ver-  Craven,  and  William  Richardson,  come^  who  to  say  the  truth  o( 
Th^  th  ^^^  witliin  contained,  together  with  the  other  juro«i  aforesaid 

misU  newly '  ^^^^  Impannelled,  and  sworn  to  say,  diosen,  tried,  and'awom, 
assigned  were  say,  upon  their  oath,  that  before  the  within  written  time,  when. 
^''^ess^^'^^f  ^^  trespass  within  written  is  supposed  to  be  done,  th^  afore- 
the  dissolved  s^id  four  acres  of  land,  with  the  jappurtenances,  in  which,  &c« 
monastery  or  were  pai'cel  of  the  possessions  of  the  late  monastery  or  priory 
priory  of  Bol-  of  Bolton,  in  Craven ;  and  that  one  Richard,  late  prior  of  the 
and'mcliard  priory  or  monastery  aforesaid,  was  seised  of  one  tenement,  mea* 
late  prior,  suage,  or  farm,  called  Ungthorp,  in  the  parish  of  Marton,  in 
lD^ijAt"fi?  Craven,  whereof  the  aforesaid  four  acres  of  land,  with  the  ap- 
aionSteiy,  purtenances,  within  newly  assigned,  are,  and  at  the  within  written 
with  the  as-  time,  when,  &c.  were  parcel,  in  his  demesne  as  of  fee,  in  the 
Tent^«6th^^°"  ^*^^^  of  his  monastery  aforesaid  (l)  ;  and  so  thereof  being  seised, 
Dec.'s5  H.  8.  the  said  late  prior,  with  the  assent  of  the  convent  of  tne  same 
debused  the  place,  on  the  e6th  day  of  Pecember,  in  the  25th  year  of  the 
ftnn  cafied^  xeign  of  the  lord  Hen.  8^  late  King  of  England ;  bv  an  inden* 
Ung^rp,  ture,  sealed  with  the  common  seal  of  the  aforesaid  prior  and 
whereof  the  convent,  to  the  jurors  in  evidence  shewed,  demised  the  aforesaid 
tion  was'par-  tenement,  messuage,  and  &rm,  whereof  the  within  written  four 
eel.  to  Hugh  acres  of  land,  with  the  appurtenances,  then  were,  and  yet  are 
Baldwin  and  parcel,  to  one  Hugh  Baldwin,  and  Agnes,  his  wife^  to  have  and 
wifef for  31  to  hold,  to  the  said  Hwh  Baldwin,  and  his  assigns,  from  the 
years;  date  of  the  indenture  aforesaid  unto  the  end  ana  term  of  31 

l>yvirtae  years  fully  to  be  ended;  by  virtue  of  which  demise,  the  said 

:n^Z'^'  Hugh  and  Agnes  into  the  aforesaid  four  aares  of  land,  whh  the 
wereposscss.  ^^urtenances,  m  which,  ou;.  entered,  and  were  thereof  pos* 
ed.  sessed  (m),  the  reversion  thereof  to  the  aforesaid  prior  and  his 

C  *  19  b.  ]  successors:  *and  the  aforesaid  Hugh  and  Agnes,  of  the  aforesaid 
four  acres  of  land,  with  the  appurtenances,  in  which,  &c.  fiorthe 
term  aforesaid  being  possessed,  the  reversion  thereof  to  the 
By  Stat.  31  H.  aforesaid  late  prior  in  form  aforesaid  expectant ;  by  a  certain 
ri^i^rol^d  *^^  ^^^  ^"  ^^^  parliament  of  the  said  late  King  Hen.  8.  at  West^ 
ou  the  4th  Feb.  minster,  in  the  county  of  Middlesex,  begun  the  28th  day  of 
97  H.  8.  or  April,  in  the  S  1st  year  of  his  reign,  and  continued  until  tlie  £Sdi 
bcTdl^vc!?  ^^y  ^^  June  then  next  following,  and  there  then  holden,  amongst 
&c.  were  vest-  Other  things,  it  is  ordained  and  established  by  the  said  late  King, 
^  In  the  and  Lords  spiritual  and  temporal,  and  the  Commons  in  the  said 

^*  parliament  assembled ;  that  the  said  late  King  should  have,  hold, 

possess,  and  enjoy  to  him,  his  heirs  and  successors,  all  and  singu- 
lar such  late  monasteries  (n),  abbies,  priories,  nunneries,  colleges, 
houses  of  friars,  and  other  ecclesiastical  and  religious  houses  and 
places,  of  what  kinds,  natures,  qualities,  or  diversities  of  habits, 
rules,  professions,  or  orders  (o),  they,  or  any  of  them,  were  named, 
known,  or  called,  which,  after  the  4th  day  of  Februanr,  in  the 
(27th  year  of  the  reign  of  the  aforesaid  late  King,  were  dissolved, 
suppressed,  renounced,  relinquished,  forfeited,  given  up,  or  by 


(l)  A.8  to  pleading  seisin  in  right  of  a  church,  monasteries  by  37  H.  8.  and  91  11^8.  see  the 

ante  p.  384.  n.  (c).    (En.)  references  cited  ante  p.  59.  n.  (a).    (Ed.) 

(>i)  As  to  pleading  possession  of  a  term  for  (o)  With  respect  to  the  different  orders  of 

jeari*,  see  ante  p.  4:?.  n.  (h).    (En.)  nionks  and  friars    forinerlv  existing   ki  this 

(n)  With  respect  to  tho  dissolution  of  the  realm,  ice  1  Inst.  132  a.i.  9o,    (Ed.) 
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My  oth^  means  came  to  his  Highness;  and  who,  by  the  same 
aBthority,  and  in  like  manner,  should  have,  hold,  possess,  and 
enjoy  all  scites,  circuits,  precincts,  manors,  lordships,  grainges, 
messui^es,  Ifmds,  tenements,  meadows,  pastures,  rents,  rever- 
sions, services,  woods,  tithes,  pensions,  portions,  rectories,  ap- 
propriated vicarages,  churches,  chapels,  advowsons,  nomina- 
tions, patronages,  annuities,  rights,  interests,  entries,  conditions, 
commons,  leets,  courts,  liberties,  privileges,  franchises,  and  other 
whatsoever  hereditaments,  which  appertained  or  belonged  to  the 
said  late  monasteries,  abbies,  priories,  nunneries,  colleges,  hos- 

Eitals,  houses  of  friars,  and  other  religious  and  ecclesiastical 
ouses  and  places,  at  the  time  of  the  aforesaid  dissolution,  sup- 
pressing, renouncing,  forfeiting,  giving  up,  or  by  any  other 
manner  of  means  came  to  the  said  King's  Highness,  after  the 
4th  day  of  February  above-mentioned.  And  further,  it  is 
enacted,  by  the  authority  aforesaid,  that,  not  only  all  and  singu- 
lar the  aforesaid  late  monasteries,  abbies,  priories,  nunneries, 
colleges,  hospitals,  houses  of  friars,  and  other  religious  and  ec- 
clesiastical houses  and  places,  scites,  circuits,  precincts,  manors, 
lordships,  grainges,  messupges,  lands,  tenements,  meadows,  pas- 
tures, rents,  reversions,  services,  and  all  and  singular  other  the 
premises,  fVom  thonce  immediately  and  presently,  but  also  all 
other  monasteries,  abbies,  priories,  nunneries,  colleges,  hospi-* 
tals,  houses  of  friars,  and  all  and  singular  other  ecclesiastical 
and  religious  houses,  which  thereafter  should  happen  to  be  dis- 
solved, suppressed,  renounced,  ^relinquished,  forfeited,  given  [  '^  20  a.  ] 
tip,  or  by  any  other  means  come  to  the  King's  Highness; 
and  also  all  scites,  circuits,  precincts,  manors,  grainges,  mes- 
suages,  lands,  tenements,  meadows,  pastures,  rents,  reversions, 
services,  woods,  tithes,  pensions,  portions,  rectories,  appropriate 
vicarages,  churches,  chapels,  advowsons,  nominations,  patron- 
ages, annuities,  rights,  interests,  entries,  conditions,  commons, 
leets,  courts,  liberties,  privileges,  franchises^  and  other  heredita- 
ments whatsoever,  which  were  belonging  or  appertaining  to  them 
or  any  of  them;  wheresoever,  and  as  soon  as  they  should  be  dis- 
solved,, suppressed,  renounced,  relinquished,  forfeited,  given  up, 
or  by  any  other  means  come  to  the  King's  Highness,  snould  be 
vested  and  adjudged  by  authority  of  the  same  parliament,  in  the 
very  actual  and  real  seisin  and  possession  of  the  said  late  King, 
his  heirs  and  successors,  for  ever,  in  the  state  and  condition  as 
then  they  were,  and  as  all  the  said  monasteries,  abbies,  priories, 
nunneries,  colleges,  hospitals,  houses  of  friars,  and  other  religious 
and  ecclesiastical  houses,  so  dissolved,  suppressed,  renouncea,  re- 
linquished, forfeited,  given  up,  or  come  to  the  Kin^s  Highness, 
as  aforesaid,  as  also  the  aforesaid  monasteries,  abbies,  priories, 
nunneries,  colleges,  hospitals,  houses  of  friars,  and  other  religious 
and  ecclesiastical  houses  and  places,  which  then  after  should 
happen  to  be  dissolved,  suppressed,  renounced,  relinquished,  or 
given  up  to  his  said  Highness,  scites,  circuits,  precincts,  manors, 
lordships,  grainges,  anaother  the  premises  whatsoever,  were,  in 
the  said  act  of  parliament  specially  and  particularly  recited, 
named,  and  expressed  by  express  words  and  names,  and  in  their 
natures,  kinds^  and  qualities,  as  in  the  said  act,  amongst  other 
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^e  priory  of  things,  more  fully  appeareth.  And  the  said  jurors  further 
Jane"3i^H%.  ®*y»  "P^^  ^^^^  ^^^^  aforesaid,  that  the  aforesaid  monastery  or 
was  dissolved;  prlory  of  Bolton  aforesaid,  after  the  aforesaid  4th  day  of  Fe* 

bruary,  in  the  27th  year  aforesaid,  that  is  to  say,  the  1 1th  day  of 
June,  in  the  Slst  year  of  the  reign  of  the  said  late  King,  was. 
by  virtue  of  dissolved:  by  virtue  of  which  dissolution,  and  by  force  of  the 
which  <^»^<>lu-  statute  aforesaid,  the  aforesaid  late  King  was  seised  of  the  afore- 
force^th/  '^^^  monastery,  or  priory,  of  Bolton  aforesaid,  and  of  the  rever- 
naid  statute,  sion  of  the  aforesaid  four  acres  of  land,  with  the  appurtenance^ 
King  H.  8.  (amongst  other  things),  in  his  demesne  as  of  fee,  in  the  right  of 
fee  in  right  of  his  crown  of  England  (p) ;  and  that  the  aforesaid  messuage  and 
his  crown  of  tenement  called  Ungthorp,  and  the  aforesaid  four  acres  of  iand, 
^d  of  the"^8aid  ^'^  ^^^  appurtenances,  in  which,  &c.  at  the  time  of  the  disso- 
reversion.  lution  aforesaid,  were  parcel  of  the  possessions  of  the  aforesaid 
The  said  mcs-  monastery,  or  priory ;  and  the  said  late  King,  being  so  seised 
iMd  were  thereof,  the  3d  day  of  April,  in  the  33d  year  of  his  reign,  by  bis 
parcel  of  the  letters  patent  (q),  sealed  with  the  Great  Seal  of  England,  to  the 
said  priory  at  jurprs  aforesaid  shewed  in  evidence  (r),  gave  and  granted  unto 
disso\utio^n.  *  Henry,  late  EarL  of  Cumberland,  all  the  aforesaid  tenement, 
r  *  20  b.  ]  messuage,  and  farm,  with  the  appurtenance^,  *called  Ungthorp, 
King  H.  8.  by  whereof  the  within  written  four  acres,  with  the  appurtenance^ 
ktters  P*^°^  adjoining,  were,  and  yet  are  parcel,  to  have,  and  to  hold  to  the 
H.  8.^^4nted  ^^^^  ^^^^  Earl,  hi$  heirs  and  assigns,  for  ever :  by  virtue  of  which 
the  said  mes-  letters  patent,  the,  said  late  Earl  was  (amongst  other  things) 
to  Hen  "^  Earl  ^^^^^^  of  the  reversion  of  the  aforesaid  tenepient,  messuage,  and 
of  C.  and  farm,  with  the  appurtenances,  whereof  the  aforesaid  four  acres  of 

his  heirs ;  land,  with  the  appurtenances,  in  which,  8^c.  then  were,  and  yej 
whereofhewas  ^^^  parcel,  in  his  demesne  as  of  fee ;  and  the  aforesaid  Hqgh 
seised  in  fee  of  and  Agnes,  for  the  aforesaid  term  of  years,  in  form  aforesaid 
the  reversion,  being  possessed,  the  reversion  thereof  to  the  aforesaid  Earl,  and 
and  Agnes'^  '  ^'^  heirs  expectant,  the  aforesaid  Hugh  died  of  the  aforesaid 
wa^  possessed  four  acres  of  land,  with  the  appurtenances,  in  which,  &c.  in 
r  of  the  said  form  aforesaid  possessed:  and  the  aforesaid  Agnes  overlived 
vorship.  *"  ^^^  t^^^  said  Hugh,  and  was  of  the  aforesaid  four  acres  of  land, 
The  said  with  the  appurtenances,  in  which,  &c.  possessed  by  way  of  sur-i 

Henry,  Earl  vivor  (s),  &c.  And  the  aforesaid  Agnes,  so  being  thereof  posr 
by  indTnture  ^^ssed,  the  reversion  thereof  to  the  late  Earl,  in  form  aforesaid 
in  considera-'  expectant,  the  said  late  Earl  made,  sealed,  and  delivered  a  cer-? 
tionof58M35.  tain  indenture,  as  his  deed,  of  the  aforesaid  four  acres  of  land, 
ed  'granted"^  with  the  appurtenances,  in  which,  &c.  amongst  other  things,  the 
demised,  and     tenor  of  which  foUoweth  in  these  words  (t)  : 

^ad^^i*" !saa*^^  "  '^'^^^  indenture  made  the   lOth  day  of  September,  in  the 

and  lamrto^^*^  y^^^  of  our  Lord  God  1545,  and  in  the  37th  year  of  the  reign 

tlie  said  Agnes  of  our  Sovereign  Lord  Hen.  8.,  by  the  grace  of  God  King  of 

and  Anthony,  England,  France,  and  Ireland,  Defender  of  tlie  Faith  (u),  an^ 

tlie  heirs  of  the  said  Anthony.    (The  deed  set  out  in  hcec  verba,) 


(p)  As  to  pleading  a  seisin  in  right  of  the  chattel  real,  not  being  a  provision  for  the  wife 

own,  sec  ante  p.  7ti.  n  (s).    (Ed.)  under  marriage    articles,  the  husband    alone 

(q)  As  to  pleading  letters  patent,  see  ante  may  dispose  of  it,  2  Prest.  Abst.  $43 ;  but  if  it 

p.  74.  n.  (x).    (Ed.)  be  not  aliened  or  forfeited  by  him,  and  the  wife 

(r)  With  respect  to  the  profert  of  letters  pa-  survive,  the  term  wiU  remain  with  her,  1  Inst. 

tent,  ante  p.  74.  n.  (y).    (Ed.)  46  b.  iii.  30  b.  and  n.  (m).  ib.    (Ed.) 

(s)  That  in  tlic  case  of  Inihband  and  wife  tc-  (t)  See  ante  p.  14.  n.  (v).    (Ed.) 

naiits  by  euliieties  of  a  term  for  years  or  other  (u)  As  to  the  origin  of  this  title,  which  was 


in  the  earth  the  supreme  head  of  the  church  of  England  kni 
Ireland,  betwixt  the  right  noble  Lord  Henry,  Earl  of  Cumbers 
land,  lord  of  the  manor  of  Shipton^  Lord  Westmorland  and 
Vestion,  of  the  one  part,  and  Agnes  Baldwin,  of  Unffthorpi 
yridow,  and  Anthony  Baldwin,  on  the  other  part,  witnesseUi,  that 
the  same  Earl,  for  the  sum  of  58/.  Ids.  4td.  sterling,  at  the  day  of  , 
the  date  hereof,  by  the  said  Agnes  and  Anthony  paid  to  the  said 
Earl,  whereof  the  said  Earl  acknowledged  himself  to  b^  truly 
<;ontented  and  paid,  and  the  said  Agnes  and  Anthonyi  their 
heirs  and  executors,  thereof,  and  of  every  part  thereof,  to  b^ 
discharged  and  acquitted  for  ever,  hath  covenanted,  granted^ 
and  to  farm  letten,  and  by  these  presents  covenanteth,  granteth, 
demiseth,  and  letteth  to  farm  to  the  said  Agnes  and  AQthony^ 
and  to  the  heirs  of  the  same  Anthony,  the  same  tenement,  mes- 
suage, or  &rm,  called  Ungthorp,  in  the  parish  of  Marton,  in 
Craven,  in  the  county  of  York,  together  with  the  closures,  feed<f 
ings,  pastures,  arable  land,  meadow,  woods,  waters^  common  of 
pasture  in  the  moors  of  East  and  West  Marton,  common  of  tur- 
bury,  with  free  passage  to  and  fro  the  same  common  of  f^ston, 
to  a  ground  or  meadow  called  Tadholm,  lying  in  the  demesne 
closes  of  Marton   Hall,   and  all  houses,  *  barns,  boons,  and  [  *2la.  ] 
buildings  to  the  same  tenement  or  farm,  called  Ungthorp,  be- 
longings or  in  anjTwise  heretofore  appertaining,  now  and  of  old 
time  being  of  the  only  yearly  rent  of  535.  4i. ;  to  have  and  to  ?"***''*?•  *** 
hold  the  same  tenement  or  farm,  called  Ungthorp,  with  all  and  heU?<?An-  ^ 
singular  the  premises,  with   the  appurtenances,  to  the  same  thonv,from 
Agnes  and  Anthony,  and  to  the  heirs  of  the  same  Anthony,  the  date  of  the 
from  the  date  hereof  to  the  end  and  term  of  99  years  next  and  tare  for  99' 
immediately  following,  and  fully  to  be  complete  and  ended,  and  years,  and  «o 
so  from  99  years  to  99  years,  until  such  time  as  300  years  be  ^^  ^i^* 
spent,  fully  finished,  and  expired,  without  impeachment  of  any  nntuaooyem 
manner  of  waste,  in  as  ample,  free,  and  large  manner  as  ever  be  expired, 
Nicholas  Simson,  Hugh  Baldwin,  and  the  said  Agnes  Baldwin,  ^^SSie^t'of 
or  any  other  tenant  or  farmer  of  the  said  tenement  or  messuage  waste,  &c. 
of  Ungthorp,  with  all  and  singular  the  premises,  with  the  ap- 
purtenances, ever  occupied  or  might  have  occupied  the  same^ 
without  interruption,  let,  disturbance,  denial,  contradiction,  or 
resistance  of  the  same  Earl,  or  of  his  heirs  and  assigns,  or  of  any 
other  officer,  farmer,  or  farmers  of  the  same  Earl's,  of  the  manor, 
or  capital  mese,  called  Marton-Hall,  for  the  time  being,  or  of 
any  other,  at  or  by  the  will,  assent,  consent,  or  furtherance  of 
the  same  Earl,  his  neirs  or  assigns:  And  further,  the  said  Agnes 
and  Anthony  covenanteth  and  granteth  by  these  presents,  for 
them  and  the  heirs  of  the  said  Anthony,  to  and  with  the  same 
Earl,  that  they  the  same  Agnes  and  Anthony,  and  the  heirs  of 
the  same  Anthony,  shall  yearly,  during  the  said  term,  at  the  feast 
of  St.  Michael  the  Archangel,  and  within  forty  days  after,  for 
certain  urgeht  considerations,  content  and  pay,  or  cause  to  be 
contented  and  paid  to  the  said  Earl,  his  heirs  and  assigns,  as 


first  nsed  by  Hen.  8  in  the  13th  year  of  his     of  the  unions  with  Soottand  aod  Ireland,  antQ 
reign,  see  1  Inst.  7  b.  i  68.  4  Inst.  34^1.     As  to     p.  8.  n.  (a),    (£i>*) 
ttic  alteration  in  the  King's  style  in  consequence 


«7» 


aus^nAi't  VASE. 


FbitlL 


CoTenant  for 
renewal  for 
another  term 
of  500  years. 


Ircll  m  ^eniiy  tepamtely  bj^  itoel^  «s  5s.  M.  sterling,  in  a  grots 
fOid  intake  suni)  if  it  be  ebked ;  for  the  which  payment  of  tbe  said 
single  rnnnV)  and  of  tlie  said  Bs.  4&  sterling,  the  said  Earl  cove- 
BantetB  aiidgrasiteUi  for  him,  his  heirs  and  assigns,  to  and  wiA 
Umb  said  Agies  and  Andiony,  to  dischaige  and  save]  harmless, 
ifiram  time  to  time,  all  tite  sand  hud  and  tenements,  and  die  said 
Affncs  and  Amfaocijs  ttoA  Ibe  heirs  of  the  same  Anthony,  as  well 
IHttnd  from  the  payment  tf  the  said  penny,  as  for  the  payment 
x£  the  sum  of  &r.  ^d.  as  t)f  all  other  sniti,  exactions,  boons, 
gressoini,  fittes,  castoms,  and  all  odier  impositions  or  demands 
wbfttsoevet'  they  be,  concerning  the  same  messuage  or  tenement 
culled  Uhgdvorp,  and  all  other  the  premises,  wiui  the  appurte- 
mmced,  during  the  said  term  now  granted,  or  any  term  here- 
aftsr  by  iaree  of  this  indentore  to  be  granted  by  the  Earl  and  Ins 
{[  *  21  b.  ]  heirs,  as  WeH  against  our  ^Sovereign  Lord  the  King,  and  his 
heirs,  as  against  all  other  person  4ir  persons  whatsoever  they  be. 
And  furthermore,  the  said  Earl  covenanteth  to  and  with  the  said 
Agnes  and  Anthont  by  these  presents,  that  he  the  said  Earl,  his 
hem  mnd  assigiMy'Sliay,  at  die  end  and  term  of  300  ^ears,  make 
or  canse  to  be  made  to  the  heirs  dr  assigns  of  the  said  Anthony 
a  like  demise  and  tease  of  the  said  messuage  or  tenem^t,  and 
all  odier  the  premises,  widi  the  appurtenances,  if  it  be  asked, 
for  so  many  more  years  as  is  contained  in  this  lease^  and  the 
same  lease  to  be  of  like  force^  e£fect,  and  strengdi  in  the  law  as 
diis  present  is,  widiout  any  covin,  fraud,  collusion,  denier,  or 
male^ffine,  fa«it  truly  and  fiiithfully  according  to  the  true  pur- 
port and  meaning  of  these  presents.  In  witness  where<if  the 
parties  abav^said  to  these  indentures  interchangeably  have  set 
tlreir  seals,  the  day  and  year  abovesaid/' 
Ko  V^rery  of  And  thfe  said  jurors  further  say,  upon  tlieir  oath,  that  no  li- 
«n2k  to^n-  ^^  ^  Misia  of  the  tenements  aforesaid,  or  any  part  dieiw^ 
tbony  or  Ag-  was  ddivered  to  the  aforesaid  Agnes  and  Anthony,  or  to  either 
ACS  sccording  of  them,  upon  the  indenture  aforesaid ;  and  that  the  aforesaid 
^^l^^nes™ ^  Agnes  and  Asthonv  had  said  held  the  tenement,  messuage^  and 

finrm  afoiissttid,  witn  the  appurtenances,  whereof  the  aroresaid 
finir  acres,  with  the  appurtenances,  in  which,  Sec  are  and  then 
were  parcel,  Mthe  law  in  this  case  requireth :  and  the  said  Ag- 
nes and  Anthony  so  having  and  iioiding  the  tenement,  mes- 
snaM,  and  farm  aforesaid,  widi  the  appurtenances,  whereof  die 
said  four  acres,  in  which,  8cc.  are  and  then  were  parcel,  the  said 
A^nes,  the  last  day  of  October,  in  the  5th  year  of  the  reign  <^  the 
said  lady  the  now  Qaeen,  at  Marton  aforesaid,  in  the  county  afore- 
said, died,  and  the  aforesaid  Anthony,  her  son,  overlived,  and  con- 
tinued the  possession  of  the  tenement  messuage,  and  fiuut  afore- 
saidi  widi  die  appurtenances,  whereof  the  aforesaid  four  acres  of 
land,  wkh  the  appmrtenances,  in  which,  Sic  are  parcel,  and  took 
die  profits  thereof,  and  had  occupied  and  held  the  tenement, 
messuage,  and  farm  aforesaid,  whereof  the  aforesaid  four  acres 
«  of  land)  with  the  i^purtenances,  in  which,  &c.,  are  parcel,  of  sudi 

estate  and  interest,  as  the  law  in  this  case  requireth ;  and  be 
having,  occupying,  and  holding  the  tenement,  messuage,  and 
&rm  aforesaid,  whereof  the  widiin  written  four  acres  of  land  are 
Henry.  Etri     psrcel,  the  aforesaid  Henry,  late  Earl  of  Cumberiand  died, 

«f  C.  died,  tad  George,  hif  son  and  heir,  entered ; 


Agnes  died 
fmd  Anthony 
furviTed. 


famring  wue  George,  now  Earl  of  GumborUuidy  Ui  Mm  tad 

heir ;  and  the  said  George,  Earl  of  Cumberland,  entered  into 

Ike  tenements  afisresaid ;  and  afterwards,  that  ia  to  aay,  en  Ae  and  irth 

17th  day  of  April,  in  the  24th  year  of  the  leip  of  the  said  heiy  ^^^^  ^i^' 

the  now  Queen,  enfeoffed  the  aforesaid  Ckristophei^  Maitoa  of  fendant  in  fee, 

the  ^afovesaid  four  acres  of  land,  with  the  appurtenanoes,  1o  hai«  [  ^  22  a.  ] 

to  the  said  Christopher  and  his  heirs  for  ever.    And  thattha  ^^^j^^  ^^ 

-  ^-  -  and  soMe- 


fippurten&nces,  as  of  the  messuage  and  rest  ci  the  tenementa,  and  whom  tiSe  de« 
farm  afqresaid;  bqt  yet  the  jurors  further  say,  that,  before  the  fendint«a* 
feoffment  aforesaid,  the  aforesaid  rent  to  the  aforesaid  Henry,  ^^^* 
late  Earl  of  Cumberland,  and  his  heirs,  by  the  indenture  afore- 
said, granted  as  well  to  the  aforesaid  Henry,  Earl  of  Cumber-  • 
land,  m  his  life,  and  after  the  death  of  him  the  said  kte  Earl,  to 
the  aforesaid  George,  now  Earl  of  Cumberland,  as  to  the  afore* 
said  Christopher  Marton,  after  the  feoffment  aforesaid,  by  the 
aforesaid  Anthony  was  paid.     And  the  said  jurors  fiirther  say, 
upon  their  oath,  Uiat  the  said  Christopher,  on  the  day  and  year 
in  the  declaration  above  specified,  entered  into  the  aforesaid 
four  acres  of  land,  with  the  appurtenances,  in  which,  &c.  upon 
the  possession  of  the  aforesaid  Anthony,  and  the  oats  within 
written,  then  there,  by  walking  with  his  feet,  trod  down  and 
consumed,  as  the  aforesaid  Anthony  within  against  him  com« 
plaineth:  but  whether  upon  the  whole  matter  aforesaid,  by  the  jorv  pray  the 
jurors  aforesaid  in  form  aforesaid  found,  the  aforesaid  entry  of  advice  of  tho 
the  afix^said  Christopher,  into  the  aforesaid  four  acres  of  land,  ^^^'^ 
with  the  appurtenances,  in  which,  fcc  be  a  good  and  lawftd 
entrf  or  not,  the  said  jurors  are  utterly  ignorant,  and  thereof 
pray  the  advice  and  judgment  of  the  justices  of  the  court  here; 
and  i^  upon  the  whole  matter  aforesaid,  by  the  jurors  aforesaid 
in  form  aforesaid  found,  it  shal^  seem  to  tne  justices  and  court 
here,  that  the  aforesaid  entry  of  the  aforesaid  Christopher  be 
not  a  good  and  lawftd  entry  in  law,  into  the  aforesaid  four  acres 
of  land,  upon  the  possession  of  the  said  Anthony;  then  the  said 
jurors  say,  upon  their  oath,  that  Ae  aforesaid  Christopher  is 
guilty  of  the  trespass  in  the  aforesaid  four  acres  of  land  within 
newly  assigned,  as  the  aforesaid  Anthony  within  a^unst  him 
complaineUi.    And  then  they  assess  the  damages  dT  the  said 
Anthony,  by.  occasion  of  that  trespass,  above  his  costs  and 
charges  by  him  about  his  suit  in  this  behalf  expended,  to  twentv* 
shillmfl^s,  and  for  his  costs  and  charffes  to  forty  shillings:  and  if,     . 
upon  the  whole  matter  aforesaid,  it  luiall  seem  to  the  justices  and 
court  here,  that  the  aforesaid  entry  of  the  aforesaid  Chrislopber, 
into  the  aforesaid  four  acres  of  land  newly  assigned,  opon  the 
possession  of  the  said  Anthonys  is  a  fjood  aadlawfol  entry  in 
law;  .then  the  said  jurors  say,  upon  their  oadi,  that  the  aforesaid 
Christopher  is  not  guilty  of  the  traspasB  within  writteii  in  the 
within  written  four  acres  of  hmd  wtttmi  newly  assigned*    And  Ciiiiaad?ia«re 
because  the  justices  here  will  advise  themsdves  of  and  upon  the  ^ult. 
premises,    before  they  give  their  judgment  thereof,   day  is 


4t6 


Baldwin's-  case. 


Partn. 


[  *  22  b-  ]    ^^  to  the  parties  afore^d,  here,  until  in  eight  ^days  of  St 

Hilarji  to  hear  their  judgment  thereof;  because  the  said  justices 
here  Uiereof  are  not  yet,  &c.  At  which  day,  here  come  as  well 
the  said  Anthony,  as  the  aforesaid  Christopher,  by  their  attor- 
Dies  aforesaid ;  and  upon  this,  all  and  singular  the  premises  being 
seen,  and  by  the  justices  here  fully  understood ;  it  is  considereo, 
that  the  aforesaid  Anthony  recover  against  the  aforesaid  Chris- 
topher his  damages  to  3/.,  by  the  jnrors  aforesaid  in  form  afore- 
said  assessed;  as  also  11/.  6s.  S(L  to  the  said  Anthony,  at  his  re- 
quest, for  his  costs  and  charges  by  the  court  here  of  increase 
adjudged;  which  damages  in  the  whole  amount  to  14/.  6s.  Sd.} 

Caplatnr.         and  that  the  aforesaid  Christopher  be  taken,  &c. 


5«dgnieiitfor 
tiie  plaintiff. 


BALDWIN'S  CASE. 

Paschae^  31   Eliz.  Rot.   1151. 
In  the  Common  Pleas. 


1589. 


Baldwin 
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A.  by  indenture  coyenanted,  granted,  and  demised,  and  to  farm  let^  certaia 
lands  to  A,  B,  and  A.  her  son,  and  to  the  heirs  of  the  said  A. ;  A«6€s- 
dum  to  them  from  the  date  of  the  same  indenture  until  the  end  of  99 
years ;  no  livery  of  seisin  was  made:  held,  that  as  livery  of  seisin  was  neces- 
sary to  perfect  the  estate  limited  in  fee,  nothing  would  have  passed  but  an 
estate  at  will.  If  the  dfeed  had  stopped  there :  but  as  an  estate  for  years  wis 
limited  in  the  kabendwmy  that  was  good  presently  by  the  delivery  of  the  deed, 
It  appearing  to  be  the  intention  of  the  parties ;  and  upon  construction  <^tke 
whole  deed,  the  word  "  heirs"  was  void ;  and  if  livery  of  seisin  had  been 
made,  it  would  not  have  altered  the  case  (t).  For,  1st.  As  to  things  which  tike 
effect  by  the  delivery  of  the  deed  without  any  other  ceremony,  and  lie  in 
grant,  the  kabendumf  if  repugnant  to  the  premises,  is  void ;  as  if  one  graots 
rent  or  common  to  one  and  his  heirs  by  the  premises,  habemdum  to  him  for 
years  or  for  life,  the  habendum  is  void,  for  a  fee  passed  by  the  premises  by 
the  delivery  of  the  deed.  2d.  So  if  one  by  deed  grants  a  rent  in  sssr,  or  t 
seignory,  in  the  premises  to  one  and  his  heirs,  habendum  for  years  or  life; 
though  another  ceremony  is  requisite  besides  the  delivery  of  the  deed,  vii.' 
attornment,  yet  inasmuch  us  the  thing  lies  in  grant,  and  both  the  estates 
require  the  same  ceremony,  the  habendum  is  void.  3d.  So  when  a  man  gives 
land  by  deed  in  fee,  Aii5#fi(fiim  to  the  lessee  for  life,  the  ika6fiidiifii  is  void ;  for 
one  and  the  same  ceremony,  viz.  livery,  is  requisite  to  both  estates  ;  and, 
therefore,  when  livery  is  made,  it  shall  be  taken  strongest  against  the  grantor, 
See,  and  till  livery,  the  feoffee  has  but  an  estate  at  will.  4th.  But  where  to 
the  estate  limited  by  the  premises,  a  ceremony  is  requisite,  and  the  estate 
limited  by  the  habendum^  passes  by  the  delivery  of  the  deed,  thcmgh  the  kc* 
bendwn  be  of  a  less  estate  than  is  mentioned  in  the  premises,  it  shall  staid^ 
83  in  the  principal  case. 


£^  b.— 423  a.  b.  Baldwin's  €as£.  47f 

Bistinction  between  an  implied  estate  in  the  premises^  ^d  an  express  es*  Grants,  I  a.  S. 
tate  1 — a  grant  of  a  rent  to  one  generally  is,  by  impUcatioa  of  law,  an  estate  pi.  1.  K  a.  pi. 
for  life ;  bnt  it  may  be  qualified  by  an  habendum  for  years^  «^i^''  ^  aIi^ 

Construction  is  always  to  be  made  so  that  the  intention  of  the  parties  may  v^eoffmetit  C  * 
take  effect,  if  it  may  stand  with  the  rules  of  law.  ill,  159^  1(50.  * 

Joint-tenants,  O.  Leases,  L  5.    (t)  Semb.  contra  as  to  this  position,  4  Cm.  Big.  320.    Dob.  BacT. 

Abr.  Feoffment,  C.  ill.  160.    Bub.  as  to  the  1st  point,  Prest.  Shep.  Touch.  76.    SjPrest.  Abst. 

44,45.  Bub.  as  to  the  9nd  point,  Prest.  Shep.  Touch.  76.    Bub.  aa  tor  the  3d  point|  Prest.  Shep# 

Touch.  76.  lOii.    See  the  notes  and  references  infra]. 


Between  Baldwin  and  Marton  in  trespass  in  the  county  of 
York,  and  adjudged  in  the  Common  PIea6,  the  case  was  such; 
the  prior  of  Bolton,  anno  £5  Hen.  8.,  with  the  assent  of  his 
convent,  by  indenture  demised  the  land  in  question  to  Hugh 
Baldwin  and  Anne  his  wife  for  twenty-one  (w)  years.     And 
afterwards  the  priory,  by  surrender,  &c.  came  to  King  Hen.  8. ; 
and  after  Hugh  Baldwin  died.  King  Hen.  8.  anno  S3,  granted 
the  land  in  question  to  Henry  Earl  of  Cumberland,  and  his 
heirs,  who,  37  Hen.  8,  by  his  indenture,  covenanted,  granted^ 
demised,  and  to  farm  let  the  said  land  to  the  said  Anne,  and 
to  one  Anthony  Baldwin  her  son,  and  to  the  heirs  of  the  said 
Anthony,  habendum  to  them  from  the  date  of  the  same  inden- 
ture, until  the  end  of  99  years,  and  so  from  99  years  to  99 
years,  until  300  years  be  expired,  without  impeachment  of 
waste^  in  as  ample  and  large  manner  and  form  ai^  the  said  Hugh 
and  Anne,  or  any  tenant  or  fiurmer  eyer  ha'd  or  enjoyed  the( 
same.    And  the  lessee  covenanted  to  pay  during  the  said  term, 
6s,  Sd,f  if  it  were  demanded ;  and  the  lessor  covenanted  that  he, 
his  heirs  and  assigns,  at  the  end  of  the  said  term  of  300  years, 
would  make  unto  th^  heirs  and  assigns  of  the  said  Anthony 
Baldwin  such  lease  for  other  SCO  years,  &c.     And  the  jury 
found,  that  no  livery  and  seisin  was  m^e  to  the  s^id  Anthony^ 
or  Anne^  according  to  the  said  indenture ;   Anne  died,  and 
Anthony  *survived,  Henry  Earl  of  Cumberland  died,  George  [  •  23  b.  J 
his  son  and  heir,  anno  14  Eliz.  did  enfeoff  the  defendant  thereof; 
the  said  Anthony  at  the  time  of  the  feoffment  being  in  posses*- 
sion  of  the  said  land,  upon  whom  the  defendant  entered,  upon 
which  entry  the  said  Anthony  Baldwin  brought  his  ^tion  ^'f  Co   tm  ti 
trespass;  and  the  doubt  in  this  case  was,  if  forasmuch  as  the  fee-  is  always  to  b^ 
simple  was  limited  and  expressed  by  the  premises,  to  Anthony  made  so  that 
and  his  heirsj  if  the  limitation  of  the  term  for  years  in  the  (a)  ^^thS^j^^^'e" 
habendum  were  contrary  and  repugnant  to  the  premises.    And  may  ukt  ef- 
jQrst  it  appeareth,  (f)  that  the  intent  of  the  parties  was,  that  but  ^^^  ^^  >t 
a  term  should  pass;  for,  in  the  premises,  the  parties  use  the  "fi*^^"J^ 
usual  words  of  a  lease,  scil.  grant,  demise,  and  to  farm  let;  and  of  law. 
a  certain  term  for  years  is  limited  by  the  habendum  /  also  it  is  rg\  |^  sjd.  78. 
limited  without  {b)  impeachment  of  waste;  also,  the  lessee  binds  Hard.  i49.   sr 
himself  by  covenant  to  pay  the  rent  during  the  term;  and  the  ^'  ^*'f5^ 
lessor  covenants,  that  a  new  lease  shall  be  made  at  the  end  of  94  2[|  b!  a  Co! 
the  term,  and  that  the  lessees  shall  enjoy  the  land,  &c  as  56  b.  93  b.  154 
other  farmers,  &c.  had  enjoyed  the  same.    Then  such  construe-  ^   ^^o^Co* 

107  b.  Co.  Lit.  21  a.  3  RoU.  65, 66^  67,  [Shep.  Touch.  76.]  [(t)  Bac.  Abr.  Feofiinent,  cl 
Joint-tenants,  O.]  (6)  2  Inst.  146.  4  Co.  63  a.  9  Co.  9  a.  11  Co.  82  b.  83  a.  Co.  Lit.  SSO  a. 
8  £.  3.  44.    Dyer,  10.  pi.  37.    1  Bulstr.  136.    Mo.  317. 

(w)  In  the  pleadings  the  demise  is  stated  to  have  been  for  31  years.    See  ante  p,  470.    (£0.) 
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tion  shall  be  ahwfs  made,  t&at  the  {d)  intent  of  die  parties  tball 
tike  effect^  if  the  same  by  any  constniction  may  stand  with  the 
rule  of  law  (x) :  and  it  was  objected  that  the  nile  of  law  wasy 
that  an  (i)  habendum^  being  contrary,  or  repugnant  to  the  pre^ 
misesi  is  void^  and  the  premises  shall  stand  (y)  :  (f )  as  if  a  man 
by  deed  give  lands  by  the  premises  to  one  and  his  heirs,  ha- 
bendum to  him  for  his  lifis^  this  habendum  is  void,  because  a  fe^ 
simple  is  express^  in  the  premises,  and  but  an  estate  for  life  in 
the  habendum^  which  is  repugnant  and  void,  which  case  was 
agreed  on  all  sides.  Bat  it  was  adjudged  by  Anderson,  Chief 
Juslioe,  Windham,  Periam,  and  Walmsley,  Justices,  {%)  that 
ibe  Aabmdumm  the  case  at  bar  waa  not  repngrnani ;  and  that  by 
the  said  demise  bath  the  lessees  had  a  lease  for  years  therek 


coqtrarjito 

the^prmifefe 

larepofliaat 

aodma;  as 

w1i6rs  ft  nmi 

intfaepre- 

tnUes  gives 

land  to  one 

and  his  heirs, 

hubtwAon 

for  life. 

Judgment. 

That  the  A«- 

^jitfimi  was 

good,  and  passed  an  estate  for  J^^kb  to  both  the  lessees,    (c)  1  Co.  86  a.    Co.  Lit.  S14  b«    JMs 

Rep.  187.    (d)Ilob.  171.    Cro.  Elii.  S55.    Winch.  9S.    See  Co.  Lit.  21  a.    Mo.  96.  87.    Cra. 

Jac.  28f .    2  BoH.  66.    [Bhep.  Tooeh.  76  n.    ed.  Atherley,  112,  113.    1  Wood,  224.  226.  a. 

2  Bl. Com. 298.    2  Saad. Uses, 257. 259,260.    Vin. Abr.  Grants,  I  a.  2.  pJ.  1.    La.  pi. 5.    Bac. 

Abr.  Feoffinenty  CI     (t)  fAce.  Shep.  Touch.  75  n.  ed.  Atherley,  102.  271.     IWood,  199. 

a  Wood,  77.    Dhib.  Prest.  Bhep.  Touch.  76.  102.    See  n.  (y)  infra,    (t)  QSee  the  seferencM 

cited  ante  p.  47S]« 


(x)  Ace.  GoodiUle  d.  Ednmrdt  v.  Baileff, 
Cowp^  60O.  Skuitlamr.Shm^f  6  J^oyif  316,  Ante 
p.  239.  D.  (d  1).    (Ed.) 

(y)  Hie  cIRce  9/  the  premiaea  in  %  dead,  ia  to 
state  the  parties,  the  description  oi  the  pro- 
perty, and  the  grant;  that  or  the  MabendtmAs 
to  limit  the  estate  wimx  eavta&Bly ,  pool  9r  Co. 
47  b.  49  b.  1  Inst.  6  a.  ii.  240*  1  Fiowd.  152 
a.  196  b.  2  BoH.  Abr.  65.  Hence  it  follows, 
that.  1st.  If  the  preasises  grant  an  estate  at  wHI, 
the  M^tfndaon  mtqf-ekkrgi^it  into  an  estate  for 
years,  infra ;  or  If  the.  former  give  an  estate 
Ibr  years,  or  for  Ufb,  the  Utter  may  extend  it 
into  a  fee,  1  Inst.  299-4U  ik  584.  Po]pbw  1^. 
80  iflands  be  granted  te-4^  and  theheiis  of  Us 
body*,  habendim  to  him-in  fee ;  ^.  has  by  the 
pBenmes  an  eitata^tail,  and  by  the  habend^tm  a 
ree-simpleexpeotantthef«on,poat».8Co.  164b. 
2dly.  The  hMendnmm^  fnaM/y  and  raitrmH  the 
import  of  words  in  the  granting  part  of  the 
nremises ;  as  ^here-  H  ia  to-  i4.  and  his  heirs, 
Aofteaibaii  to  him  aod  the  heirs  of  hia  bodgr^  or  to 
him  Mid  his  hdrs  dnring  the  liT^a  of  ^  C  and 
JD. ;  the  htiimdum  qnalules  the  premises,  so  as 
to  restrain  the  0ant  in  the  pBemisea  to  the 
heirs  described  hi  the  MmdiMH  audi  oonsft- 
qnently  the  grantee*  in  the  one  case  wHl  take 
an  estate*tBi^'  and  in  the  other  a  descendible 
freehold,  see  Mmtimm^w  cas«,  posts  Got  154  K 
Perk.  S.  170.  1  Isist.  21  a.  (4)*  i.  M8..  (9). 
PiUwertk  ▼.  Pynit,  T.  Jones,  4.  t  Sand.  Uses, 
260.  Prest;  Shep.  Touch*  113.  80  where  no 
expreaa  estate  ia  giiienin  theprennses,  aa  if  a 
rv'Qt  be  granted,  generally  in  the  ptemises  te 
«l«  &  thia  creates  an  estate  for  life  in  J.  S.  by 
implicatiDn  of  law;  that  is,  the  parties  having: 
Qffltted  to  datemunehowloog  J;  S.  shall  eajoy 
the  rent^  the  law  construea  the  mnt  moat 
strongly  against  the  person  that  makes  it>  and 
thiV^Sore  ^vet  J.  S,  an  estate  in  the  rent  for 
Us  osvniite;  but  if  the  ^antor  by  the  tehnirfiaw 
limite  the  rent  to  J.  S.  toryeais,  or  at  wiU,  tins 
is  good,  and  qualifies  the  general  intendment  of 
the  premises*  infru*  2  B^.  Ahr«  65,66.  Cro. 
Clia,  254.    AaOtAbiw  VeoftHHit.  C^;  so  if  the 


grant  is  to  two,  the  Aofoadicmmay  limit  a  moiety 
to  one,  and  the  other  moiety  to  the  other,  and 
make  them  tenants  in  common,  wiiereea  by  the 
premises  they  were  jeint^teaente.  1  Inst.  189 
b.  190  b.  i.  7T2.  ii.  241.    Com.^Dig.  Fait.  E  9. 
3dly.  But  though  the  habendmm  ia  aBbwed  te 
ascertein  and  mc  the  meanfasg  of  the  premises^ 
it  mast  not  contradict  tbaaA,  Loft.  191^  192| 
therefore  if  an  estete  in  fee  is  expressly  giTen 
in  the  premises,  an  hobetidwm  to  the  grantee  ftr 
his  own  life,  or  te  hiaa  and  his  exeeaton  sont 
admanistiators,  or  for  years,  ¥riil  be  repqgeaal 
and  void,  and  the  grantee  will  take  the  estate 
in  fee,  inAra;   so  u  the  grant  is  te  twe^  se 
AaAendwn-to  one  forlife,  remainder  te  the  ottea 
for  life,  would  be  void,  for  bv  the  premises 
they  are  joint-tenants,  and  the  kabendmrn  would 
sever  the  jointure,  and  make  the  one  te  have 
the  whole  dnring  Ida  Ufe,  and  the  other  tehaie 
the  whole  after  him^  ib.  4thly.  Where  the 
premises  and  th&  habendum  are  equally  dear, 
the  feimer  will  not  be  oontroUed  by  the  letter, 
bnt  both  will'  he  allowed  to  have  an  eperetise ; 
it  being  a  rule,  that  a  deed-  shall  be  construed 
ia  such  a  manner  as  that  each  part  may  be  ef- 
ftctnal,  if  th^  can  stand  together,  ani»p.2SS* 
and  n.  (n  1),  ib. :  thua^  if  lai^  are  g»ve»itt  the 
premises  to  a  person  and  the  heirs  of  his  body, 
ludrendmm  to  lum  and'  his  heirs,  he  will  take  ae 


estet^feail,  witbre  fee-aneple  eineelnna^ 

V.  Cotter  J  Cro.  Jac  476.    Post  8  Co.  15* 


b.  1  Inst.  21  a.  i.  519.  and  n.  (s)  ib.  1 
Wood,  Conv;  224.  n.  (a).  The  preonses  and 
the  Aobttidian,  however,  are  belii  but  feneal, 
and  not  essential  parts  of  a  deed,  for  a  grant 
fnay  be  gpod  without  either,  see  1  Inst.  7  a.  ii« 
248.  8hep»  Touch.  75 ;  and  the  oevrta  will 
modify  in>€enstniction  the  different  perto  of  the 
assuranoe,  so  as  to  cany  the  intention  of  the 
parties  into^efibct,  as  far  as  that  can  be  doae 
consist^Dtly  wiiti  the  rules  of  lew :  thus  in  the 
case  of  Spyv§  v.  Ibphsm,  wliere  there  wee  e 
grant  in  the  premises  to  one  petsooy  with  an 
Aa6siidMiw  to  another,  the  eonrt  deoided  that 
the  pcemises,  being  repngaaite  to  the  Aelcndasiy 


expressed  (z) ;  and  In  this  case  these  diftrenoes  weve  taken  an^ 
agreed  for  good  law. 

1st.  (f )  When,  to  things  which  take  their  essence  and  efflbct  ^"t.  As  to 
by  the  delivery  of  the  deed  without  otfier  ceremony,  and  which  ^c*cflfect^ 
lie  in  grant,  there,  in  such  limitation  as  in  the  case  at  bar,  th«  the  deHwetj 
habendum  was  repugnant,  and  void:  Asi£a  man  granta  rent^  ofttwdM^ 
or  common,  &c  out  of  his  land,  1^  the  premises  o2  the  deed,  J^eTcere?^ 
to  one  and  his  heirs,  habendum  to  the  grantee  for  yeacs  op  fOv  mony,  andlto 
Kfe,  the  habendum  is  repugnant ;  for  a  fee  passeth  ^  the  pre-  fejESlil^ 
mises,  by  the  delivery  of  the  deed,  a^id  therefore  the  habendum  nepntpiSt  Ui 
for  years,  or  life,  is  void  (a  1).  theprasdMi. 

one  grants  rent  or  common  to  one  and  hia  heln  by  the  nremises,  habendum  to  him  for  yearsiN[;lbr 
life,  the  habendum  is  void;  for  a  fee  passed  by  the  prennses  by  the  deUvery  of  the  deedL 

12nd.  (t)   If  one  bjr  deed  grants  a  rent  in  esse  (b  1),  or  a  L*f^jf*  ^ 
seignory,  in  the  premises,  to  one  and  his  heirs,  habendum  to  the  by4Md  mai» 
grantee  for  years  or  life;  although  another  thins,  or  ceremony,  areathi.«M^ 
IS  requisite,  that  is  to  say,  attornment  (c  1),  besides  the  delivery  S;  i^^****'''^'' 
of  the  deed,  yet,  forasmuch  as  the  thing  lieth  ia  grant,  and  both  %yf!irffSi» 
estates,  that  is  to  say,  as  well  the  estate  in  fee,  as  the  estate  for  andhan  heirsr 
years  or  for  life,  ought  to  have  one  and  the  same  ceremony,  y^"!!?!^ 
that  is  to  say,  attornment,  to  pass  it,  as  a  seignory,  &c.  and  for  though  tST*  - 
this  cause  the  habendum^  in  suoji  case»  is  repugnant  and  void;      otbaKoopfr* 

aile  besklet  the  delivery  of  the  deed,  via.  aftemweni,  yet  inasaHdi  aa  the  thing  UMiiaaiMit^  anl 
both  the  estates  require  the  same  ceremony ,  the  habendmnAB  voUL 

dcd.  ($}  When  a  maa  gives  land  by  deed  in  fee,  by  the  (a)  3d.  So  wheaa 

ar  \       man  gly.eiiiilMV 

by  deed  in  fee,  habendum  to  the  lessee  for  Bfe^  Ae  kAendum  is  void ;  for  one  and  tbe  same  oersr 
moay,  via.  liveiy,  ia  requisite  to  botf^  estates;  and  thenefoce  when  li«m  is^made,  it  8|it|U.bii 
taken  strongest  against  the  grantor,,  te.  uid  tUl  ^ivAry,^  the  feoifee  has  mit  ap  eHale  at  will^ 
(t)  [Ace.  Sbep.  Touch.  113,  113.  1  Wood,  199  n.  4  Cm.  Dig.  530.  Yin.  Abr.  Orants,.  K  ar 
pL  S9.  Dnb.  Prest.  Shep.  Touch.  76.  3  Prest.  Abst.  44^  45»  bat  see  n.  (a.  1)  infra],  (t)  (Aaocw 
9liep.  Touch.  118, 113.  1  Wood«  199  n.  t  Sand.  Uses^  S58. 9.  3  Prest.  Abst  45»  lt&  Allfr 
Grants.  K  a,  pi.  29.  Dub.  Prest.  Sbep.  Touch.  76]..  (a)  13  EL  7.  t3  b,  tik  a.  Plow.  153«..  P^ 
§l6f.PA¥is,46a.  Ante  23  b.  [Aoc.  Sbep.  Touch.  11^,113.  1  Wood;  199  n.  a3|.  C^wn.  t9ir 
S  Sand.  Usc»,  257, 8,  9, 260.  3  Preat.  Abst.  45.  Vm*  Abr.Orants,  I  a.pt  1.  K  »,  pl»  29.  Ji^%  •  * 
pi.  3.  Bac.  Abr.  Feoftment,  C.    Dnb.  Prest.  Shep.  Touch.  76. 102]« 

• 

which  waa  consonant  to  the  intention  of  the  2  Taunt.  113 ;  and.  every  deed  is  exponnd^ 

pnrtiea,  aa  expressed  in  the  deed^  should,  be  most  strqagly  agamst  the  grantor,  ia4(  most 

Rtieotad  as  surplusage,  and  the  Mmdiwipre*  Unf  the  adyairtagf  of  the  grantee ;  and  there' 

feiedt  SBast,  115.    (Ed.)  foie  the   giaatee  sbali   take  \if   the.  pm^ 

(z)  See  infra  24  a.  and  the  note  there.    A  aoisea  if  that  be  most  beneficial  tor  hipi^  aa^ 

lease  for  years  cannot,  by  the  acreement  of  the  not  by  the  habendum  i  and  the  grantor  shall.not 

partSea*  be  made  to  the  heim  of  the  lesaee,  nor  be  aUowedby  any  subsecpient  pait  of  the  deecf 

fntailed  to  the  heirs  of  his  body ;  because  the  to  contcadict  or  retract  the  gift  made  in  tlM 

heirs  cannot  take  a  chattel  in  succession,  un-  premise^  posts  Co.  54  b.  1  Inst  t99  a,  ii.  534> 

lesa  in  special  cases,  aa  beir4ooms,  as  a  horn.  Bat  whene  them  is  ne  estate  expressed  in  thef 

by  which  the  land  is  held,  te.  XoQ.  Exec,  pnemisesybntonly  an^Utefor  UfebyhnpUcik 

153.    And^  therefore,  if  a  lease  be  made  to  J.  5,  tion  of  Umv,  the  habendum  mi^  not  ooQr  abridge 

and  hia  heirs,  or  to  J.  S.  and  the  heira  male  of  such  implied  estate  ^ante  n.  (it).)  bnt  demt  - 

his  body,  yet  the  executors  of  J.  &  and  not  hia  and.  render  it  void ;,  aa  ia  the  instance  of  a 

heirs,  shall  have  it,  and  the  executors  may  sell  feoffment  to  A.  habendum  from  a  diigf  to  comc;^ 

the  term,.  Shep.  Touch.  271 .    3  Wood.  77.    1  ov  firom  afuture  event,  the  de,ed  is  void^  Av  in 

Preat  Bst  31, 32.    Bnt  though  terms  nv.  yean  limitaticma  at  common  Uw,.  a  freehold  cannot 

cannot  in  strictness  be  mtaUed  within  the  sta»  commence  in  fiUufOy  2  RqU.  Abr.  66.     Hoh« 

tutedfdoaM;  yet  a  disposition  in  the  nature  of  171.      Skin.  544.      Com.    Dig.  Fait  E  9, 

an  intail  may  be  made  of  them  by  devise  or  (Ep.) 

deed  of  tmat,  see  1  Inat  2Q  a.  (5).  u  515.  (7).  (b  l)  Aa  to  the  diatlnction  between  intevesta 

m^  296.  Cd).    (Esl)  already  subsisting,  and  interestA  created  d$ 

(a  1)  Thia    d^H^rine    proceeds^  upon    the  novo,  ante  p.  216.  n.  (wl),  and  the  books  there 

pr^R^  that  wliare  theriei  are  two  clansea  cited.    OSil.) 

ki  «.  deed  repugiMint  to   each    other,   the  (cl)This  was.at.theGomnuNi.Uw;  botnow- 
tiast.  shnU  prevail  Doe.  d.  Ldceeitr  v.  Biif^t,  the  neceatity  of  attornment  to  thj9  pjerfei^SoA 
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9. 183.  Shep.  A  commUsion  of  bankrupt  is  matter  of  recoil,  of  i^hich  every  one  mu^  take 

Touch.  67.  notice. 

S87  ^in  Abr  ^"  assi^ment  or  sale  by  the  commissionersy  of  personal  property,  needs  not 

Creditor  and  ^^  inroUed ;  and  it  is  good,  though  they  have  not  seen  tlie  property. 

Bankrupt,  R.  pi.  1.  S.  pi.  5.  Com.  Dig.  Bankrupt,  C.  9.  D.  3. 16.  23.  28.  30.  Common  G.  Bac. 
Abr.  Bankrupt  F.  Heir  and  Ancestor,  B.  2.  See  the  notes  and  references  infra.] 


Gregory  Saiith,  CuUamor,  and  other  good  merchants  of  Lon- 
don, brought  an  action  upon  the  case  upon  trover  (a)  and  con- 
version of  divers  goods,  in  London,  against  Thomas  Mills^  iCnd 

upon  not  guilty  pleaded,  the  jury  gave  a  special  verdict  to  (his 
effect ;  John  Cook,  of  Spalding,  was  possessed  of  the  same 
goods,  and  exercising  the  trade  of  buying  and  selling,  30  Ja- 

nuarii,  29  Eliz.  became  a  bankrupt,  and  absented  himself  ^om- 
dumformam  statuti  (b)  (which  was  found  at  large),  and  the  said 

(a)  As  to  the  action  of  trover  in  general,  see  and  though  peers  of  the  realm^  Highmore  t. 
Sparnfa  coMty  post  5  Co.  61.  and  the  notes  ib.  Mvllny^  1  Atk.  201 ;  members  of  the  House  of 
2  Saund.  47.  n.  Com.  Dig.  Action  Case.  Bac.  Commons,  stat.  4  Geo.  3.  c.  33.  45  Geo.  3.  c. 
Abr.  Trover,  Vin.  Abr.  Action  Trover.  Bull.  N.  124,  see  Ex-pai  te  Hartourty  2  Rose,  203 ; 
p.  32 — 49.  Selw.  N.  P.  tit.  Trover,  1  Chit,  public  officer.^,  as  excisemen,  &c.  Higkmarer. 
Plead.  148 — 158.    (EId.)  MoUoy,  sup. ;  or  servants  of  ambassadors,  stat 

(b)  Stat.  13  Eliz.  c.  7.  which  enacts,  ''that  7Ann.c.  12.  s.  5,)  using  the  trade  of  mer- 
if  any  person,  using  a  trade,  or  seeking  a  living  chandize  bv  way  of  bargaining,  exchange,  re- 
by  buying  and  selling,  become  bankrupt,  the  exchange,  bartry,  chevesance,  or  otherwise,  m 
Lord  Chancellor,  upon  complaint  in  writing,  gross  or  by  retail,  or  seeking  his  or  her  trade 
shall  appoint  commissioners,  who,  at  their  dis-  or  living  by  buying  and  selhng,  stats.  13  EGs. 
cretion,  may  take  order  wiUi  the  bod^,  lands,  c.  7.  1  Jac.  1.  c.  15.  21  Jac.  1.  c.  19. ;  broken 
and  goods  of  the  offender,  for  satisfaction  of  Hncluding  pawnbrokers, /fvsAmor«  v.  ilfoi{o3p,l 
his  creditoii^,  rate  and  rate  alike,  according  to  Atk.  206,  and  stockbrokers,  buying  and  setUng 
their  debt^/'  This  statute,  which  wholly  super-  stock  by   commission,    Cttifen,  18,  (but  It  is 
seded  the  3  %  and  35  H.  8.  c.  4.  (the  first  sta-  doubtful  whether  an  insurance  broker  can  be 
tute  acainst  bankruptn),  may  be  considered  as  made  a  bankrupt,  see  Ex-parte  Stetena  m  re 
the  ongin  of  the  existing  system  of  bankrupt  Aubet  f ,  4  Madu.  Rep.  260) ;  factors,  stat.  5 
laws}  and  it  is  construed  collectively  with  the  Geo.  2.  c.  30.  s.  29;  bankers,  stat.  5  Geo.  2.  c 
subsequent  statutes,  1  Jac.  1.  c.  15.  21  Jac.  1.  30;  brickmakers,  (i.e.  persons  who  acmiire 
G.  19.  13  and  14  Car.  2.  c.  24.  10  Ann.  c.  15.  7  lands  for  the  express  pm*pose  of  making  brvis 
Geo.  1.  c.  31.  5  Geo.  2.  c.  30.  (made  perpetual  with  the  soil  for  public  sale,  WeUs  ▼.  P^rktr^ 
by  37  Geo.  3.  c.  124.)  19  Geo.  2.  c.  32.  4  Geo.  1  T.R.  34.  reversing  the  judgment  of  C.B.  iBrt. 
3.  c.  32.  45  Geo.  3.  c.  124.  46  Geo.  3.  c.  135.  P.  C.  Toml.  ed.  545.  ace.  sembl.  7  East, 446.bat 
49  Geo.  3.  c.  121.  56  Geo.  3.  c.  137,  as  forming  see  Ex-parte  Gillimore,  2  Rose,  24.  cited  infra); 
one  body  of  jurisprudence ;  tlie  leading  object  persons  whose  living  is  substantially  gained  if 
of  which  is,  to  prevent  persons  from  consuming  mechanical  labour^  with  a  mixture  of  buying 
the  substance  which  they  have  craftily  acquired  and  selling,  as  butchers  (^Dallyy,  Smithy  4Barr. 
by  credit  of  other  men,  and  to  secure  an  equal  2148\  shoemakers  (Crcui^e  v.  Banuy  Cro.Csr. 
distribution  of  the  bankrupt's  property  amongst  31 .  Stanley  v.  Osbaston,  Cro.  Eliz.  268.\  baken 
all  the  creditors  in  proportion  to  their  respective  (3  Mod.  330),  and  tanners,  ib.)    innkeepers. 
debts,  Sutton  v.  WieUyy  7  East,  447,  8.  Brooks  or  publicans,  selling  liquors  to  be  consumea 
V.  Sowerbtjy  3  Moore,  C.  P.  Rep.  182,  3;  and  out  of  the  house  to  any  persons  applying,  sl^ 
tli^  refo'  ?   these  statutes  are  to  be  liberally  though  the  instances  may  have  been  few,  wai 
ccnstnv  \  in  favor  of  creditors,  stat.  21  Jac.  1.  of  very  small  amount,  Putman  ▼.  Vtmghn,  1 
c.  19.  Thoyr  v.  Goodall,  17  Ves.  389,  393.  T.  R.  572.  Arminer  v.   Hopwood,    Lofft  114 

In  considering  the  operation  of  these  statutes.  Holme  v.  Wilson,  Assignees  of  Pierce  v.  Bsngk, 

it  may  be  convenient  to  divide  the  subject  into  1  Selw.  N.  P.  199.  Ex-parte  9tagennis,  1  Rose, 

three  general  heads ;  1st,  the  persons  liable  to  84.  (for  whether  a  party  is  a  trader  wittii 

become  bankrupt;  2d,  the  act  of  bankruptcy;  these  statutes  depends  on  the  inteatioa^  Mt 

and  3d,  the  commission,  and  the  proceedings  the  quantum  or  extent  of  dealing,  »  single  act 

under  it.  of  trading   being  sufficient,   see  Holr^  v. 

I.  As  to  the  persons  liable  to  become  bank-  Gu^fune,  2  Taunt.  176.'  Newland  ▼.  Bell,  1  Holt, 

nipt. — ^The  lavrsin  question  arc  applicable  only  221.  InA'a);  horse-dealers,  or  perscNU  bvyiaf 

to  tiadersy  under  which  description  are  com-  or  selling  horses  with  a  tfiew  to  wtakeeLpn^if 

prised  all  persons  (whether  natural-born  sub-  themy  though  no  licence  has  been  taken  oat, 

jects,  stat.  13  Eliz.  c.  7.  s.  1.  1  Jac.  1.  c.  15.  s.  Bartholomew  v.  Sherwoody  1 T.  R.  573.  n.  (s) 

2;  aliens,  stat.  21  Jac.  1.  c.  19.  s.  15;  or  deni-  Stewart  v.  Ball,  2  New  Rep.  78.  WrigiU  v. 

zcus  resident  abroad    and  only   occasionally  Biid,  1  Price,  20.   Puiman  t.   Vm^^,  sup* 

coming  to  this  country,  ii/<*jrnnifer  V.  Fatf^Aoa,  Holroyd  v,  Gwynne,  sup.;    scriveners,    that 

Cowp,  390.  Williams  v.  A'ttwn,  1  Taunt.  270 ;  is,   persons    entrusted   with    the.  mon^  ef 

8     . 
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30  Januarii  wns  indebted  to  the  phintifFs,  being  subjects  borft^ 
(c)  in  27S/.  I2d.  pf*o  merchandizis  per  quemlibet  coram  prim  wn- 


others  to  be  laid  out  in  securities  generaily,  thing  bought  must  be  purchased  as  in  itself  an  , 
at  their  discretion,  and  laying  it  out  accord-  article  for  trade,  and  not  as  an  accessary  to 
ingly  in  the  ordinary  course  of  their  dealing,  the  produce  of  lluid,  where  such  produce  is 
receiving  a   remuneration  for  so  doing,  £x-  intended  to  be  sold  in  its  natural  state:  secus*' 
parit  BurchaUy  1  Atk.  141.  Ex-parte  IViUon,  1  where  tlie  produce  is  itself  only  the  raw  ma- 
Atk.  217.   Willett  v.   Chambes,  Cowp.  814.  terial  of  a  manufacture,  and  used  as  such,  as 
Uampsim  v.  Harriionj  2  Esp.  N.  P.  555.  Ex-  in  the  instance  of  a  brewer  growing  the  malt 
jMBTte  fForrfii,  2  Scho.  Si  Lef.  414.    Ex-parte  and  buying  the  hops,  or  a  gunpowder  mann- 
AfoMnii,  2Ves.  &B.  31.  S.  C.  nom  Adam  v.  facturer  buying  the  saltpetre,  and  raising  the 
MaUdn^  3  Camp.  534.  2  Rose,  28.  Hutchinson  charcoal,  see  Mr.  Christian's  notes  on  stat.  5 
▼.  Gascoigne,  1  Holt,  N.  P.  507.  cited  infra;  Geo.2.c.  30.  fVelUy,  Parker ^  1  T.  R.34.  SvitUm 
and  publishers  of  newspapers,  i.  e.^  persons  v.  Weeley^  sup.  So  no  person  is  deemed  a  trader 
buyini;  the  whole  daily  impression  'from  the  in  respect  of  such  incidental  acts,  as  a  school- 
proprietors,  re-selling  It  at  a  profit,  and  bear-  master  buying  books  and  selling  them  .to  his 
ing  the  loss,  Gimmingham  v.  Laing,  2  Marsh,  scholars  at  an  advanced  price   ( yidentine  v* 
fi36.  6  Taunt.  532.    So  a  person  who  ceased  Vaughan^    Peake  N.  P;  76),  a  contractor  for 
to  buy,  but  continues  to  sell  off  what  he  has  victualling  the  fleet  sdling  off  the  sutplnsagti 
bought,  is  still  a  trader^  for  whether  the  party  {Gibbins  v.  Thompiony  1  Vent.  270)^  a  farmer 
has  ceased  to  be  a  trader,  does  not  depend  occasionally  buying  hay,   corn,   horses,*  -^c. 
apon  finding  any  specific  acts  of  trading,  but  connected  with  his  occupation  of  a  farmer,- 
whether  or  not  in  point  of  intention  he  had  with  an  intent  to  sell  affain  what  he  did  not 
ceased  to  be  a  trader^  sec  Ex-parte  Patereon^  want  (JStetvm'd  v.  Bail,  2  New  Rep.  78.  Bmtten 
1  Rose,  405.  H^(orv«Haii,Pahn.  325.  2  Christ  y.  Browne^  7  Taant.  409),  a  fisherman  oeca- 
14.  Sir  Anthony  Bateman*8ca3e,  1  Vent;  166 ;  so  sionally  buying  fish,  to  make  up  a  cargo  for 
a  trader,  having  retired  fi'om  business,  may  market    {Ex-parte    GaUimorey  2  Rose,    424. 
become  a  bankrupt  in  respect  of  debts  con-  vide  tamen  Heamty  v.  Birchy  3  Camp.  233.  2 
traeted  during  the  time  of  his  trading,  Amm,  1  Rose^   256),   or  an  executor,  buying   wares 
Yent.  5.  Ex-parte  Patermm^  sup. ;  though  it  is  merely  with  a  view  to  make  the  subsisting 
doubtful,  whether  a  commission  of  bankruptcy  stock  saleable,    Ex-parte  Nutty   1  Atk.  102^ 
cum  issue  against  a  person  having  become  a  though  an  executor  carrying  on  trade  for  t)ie 
lunatic,  or  a  person  attainted,  who  are  liable  to  benefit  of  infants,  Sec,  may  be  a  bankrupt,  S.  C. 
be  sued  hi  an  action.  Anon.  IS  Ves.  590.    Bui-  Hankty  v.  Twogoody  Cook,  B.  L.  67.  yiner  v. 
UOs'eeatey  14  Ves.  464. 1  Mont.  B.  L.  4.  But  the  Cordell,  6  Esp.  88.    ^o  the  sUtutes  do  not  ex- 
bankrupt  iaws  do  not  extend  to  persons  who  are  tend  to  a  person  borrowing  money  on  his  own 
incapable  of  making  binding  contracts,  as  in-  bills,  for  bis  own  occasions,  and  paying  dis- 
fants  (Ex-parte  Sydebottomy  1  Atk.  146.  Bull,  count  on   what  he  drew,    Hankey  v.  Jonet^ 
N.  P.  38.  Hex  V.  Cole,  Ld.  Raym.  443.  See  also  Cowp.  745.,  though  the  drawing  and  re-draw- 
Ex-parte  WatsoUy  16  Ves.  265.),  married  wo-  ing  of  bills  for  the  sake  of  the  exchange  may 
men  (Ex-parte  Moor,  2  Bro.  C.  C.  266,  except  amount  to  a  trading,  see  Inglie  ▼.  Grouty  5  T. 
femes  sole  traders  by  the  custom  of  London,  R.  530.  Hankey  v.  Jone$y  sup.)  nor  to  a  builder 
JLavie  v.  PhilHpe,  3  Burr.  1776. 1  Bl.  Rep.  570.  who  buys  timber,  which  he  works  into  houses 
Ex-parte  Carringtony  1  Atk.  206),  or  clergy-  which  he  builds  and  sells,  Clarke  v.  Wisdum^ 
men,  since  the  stat.  57  Geto.  3.  c.  99.  s.  3.  5  Esp.  147. ;    nor    to    bleachers   or    dyers, 
wbidi  avoids  all  contracts  made  by  tliem  in  the  Green's  B.  L.  194.  (though  the  case  of  a  dyer 
way  of  trade,  see  1  Inst.  iii.  108.  n.  (o)^  though  is  a  disputed  Question,  dee  .S^airev.  JohnSy  Cro. 
before  this  act  clergymen  engaging  in  trade  Jac.  585.  citeu  Com.  Dig.  Bankrupt  A.  1  Cook, 
were  amenable  to  the  bankrupt  law,  Ex-pa>te  B.  L.  4  edit.  36.^ ;  nor  to  drovers  of  cattle, 
Memnothy  1  Atk.  197. ;  nor  to  a  person  buying  (which  term  has  neen  held  to  include  a  person  • 
and  selling  the  profits  or  substance  of  land,  in  buying  homed  cattle,  agisting  them  on  the 
which  he  has  an  interest,  as  the  lessee  of  a  landof  other  persons,  and  selling  them,  MiUi 
coal  mine  (Pott  v.  Twtimy  2  Wils.  169.  Awm,  v.  Hughesy  Willes,  588.  BoUon  v.  Sowerbyy  11 
Jjofft  323),  the  lessee  of  an  alum  mine/  buying  East,  274.  and  see  Carter  v.  Btanj  1  Swanst.  64. 
kelp  and  urine  to  make  the  rock  into  alum  1  Wils.  Ch.  Rep.  85.),  graziers  or  farmers,  stat.  5 
{Newiem  v.  NewtoUy  Cook.  B.  L.  64),  a  farmer  Geo.  2.  c.  30.  s.  40.  (though  a  farmer  buying 
having  a  lime  kihi,  which  he  works  as  a  lime  and  selling  horses  or  sheep  to  an  extent  un- 
bomer   (Ex-parte  Ridgey    1  Rose,  516),  an  authorised  by  his  character  of  farmer,  may  be 
iron-master  preparing  Sie  produce  for  market  a  bankrupt,  as  a  horse  dealer,  or  dealer  in 
(§V^knu  V.  Caddelly  Cook.  B.  L.  45),  a  person  icattle,  Ex-parte  Gibbsy  2  Rose,  38.  Whitm.  B. 
selling  stones,  delivered  from  his  own  quarry  L.  512.  Hale  v.  Smally  3  Moore,  58.  the  qnes- 
{^x-parte  Gardnery  1  Rose,  577.),  or  a  land  tion  in  these  cases  being,  whether  there  has 
owner  making  bricks  upon  his  estate  to  a  great  been  more  of  horse  deaUng,  &c.  than  can  be 
extent  for  sale  (Sutton  v.  fVesleyy  7  East,  442.  3  fairly  considered  incidental  to  farminff,  ib.  and 
Smith,  445),  or  building  on  his  own  land,  for  see  nartholonuwv.  Shei-woody  cit.  sup.);  nor  to 
whatever  purpose  ((KtllMunsv.SteotfJis,  2  Camp,  inn-keepers,  alehouse-keepers,  or  victuallers, 
300) ;  for  the  rule  is,  that  to  constitute  a  trader  considered  merely  as  such,  Saunderwon  v.  Bowlee^ 
within  tiie  meaning  of  the^e  statutes,  there  4Bnrr.2064.  Ninrtonv.  7'iig^,  3Lev.<310.S.C. 
most  be  both  a  buying  and  a  gelling,  and  the  Slun.  291.  Cartb.  1494  3  Mod.  327.  Sup.;  nor  to 
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ditis ;  and  then  also  was  indebted  to  Robert  Tibnam,  being 
also  a  subject  born,  in  64/.     Afterwards,  12tb  February,  £9 


an  attoiney ,  whose  principal  bnsincss  is  in  the  the  morning  of  the  day  on  ^vhich  it  becomes  dne^ 
transaction  of  annmties,  tor  which  he  charges  C»!kelt  v.  freeman^  S  T.  R.  59,  secua  if  made 
procuration  money  or  commission,  if  the  charac-  to  a  creditor  who  calls  by  appointment  on  a 
'ter  of  attorney  be  predominant,  see  Adams  v.  Sunday,  Ex-parte  Preston,  t  Rose,  21.  2  Yes. 
MaUdnj  and  die  other  cases  cited  sup.  p.  483.  &  B.  311 ,  or  because  he  calls  at  an  nnseason- 
HurdY.Bfydges^  1  Hoit,  654.  (though  a  person  able  or  inconvenient  hour,   Field  v.  BeUam^, 
following  the  lucrative  taking  and  letting  out  of  Bull.  N.  P.  39.  Smithy,  Carrie,  3  Camp.  349); 
other  men's  monies  as  a  business  and  trade  ge*  yet  it  seems  to  be  now  settled  that  actual  de> 
nerally  may  be  a  bankrupt,as  a  money  scrivener,  nial  is  not  essential  to  constitute  an  act  of 
notwithstanding  his  uniting  it  with  the  business  bankruptcy  by  beginning  tu  keep  house,  bnt 
of  an  attorney,  Iftt/cfciiMon  V.  GoscoigTie,  1  Holt,  any  other  evidence  of  the  party's  secreting 
507.  and  sec  ace.  Ex-par te  Warrtmy  Ex-parte  himself  in  his  house  with  intent  to  delay,  is 
itfaUrm,  Adams  v.   Malkin,  cit.  sup.) ;  nor  to  sufficient,  see  Dudley  v.  Vau^hoHf  1  Camp,  271. 
receivers  general  of  taxes,  stat.  5  Geo.  2.  c.  Bayley  v.  Scholejieldy  1  Maul.  6c  S.  338.    Tkt 
30.  8.  40. ;  nor  can  a  person  be  made  a  bank-  King  y.  Bcbb  and  others,  cit.  ib.  Dickinson  ▼. 
rupt  as  apart  owner  of  a  ship  {Newton  v.  Trigg,  Foord,  Barnes,  160 ;  or  othennxe  absenting  fciai- 
3  Mod.  327.  Cotton  v.  Deaintry,  1  Vent.  29.  self,  stats.  13  Eliz.  c.  7.  s.  1.  1  Jac.  1.  c.  15.  s. 
Ex'parte  Bowes,  4  Ves.  161.),  an  underwriter  2. ;  which  extends  to  an  absenting  from  tlie 
{Ex'parte  Bell,    15  Ves.  355.),  a  scavenger,  dwelling-house  (fit?/?' v.  Spooner,  2  Esp.  3.51.), 
contracting  with  the  parish  for  removing  the  counting-house  {Judine  v.  Da  <'asstm,  1  New 
dust,  &c.  {Ex-parte  CoUins,  2  Rose,  375.),  or  as  Rep.  234.  Spencer  v.  Billing,  3  Camp.  310.), 
a  member  of  any  trading  or  corporation  com-  or  other  usual  place  of  business,  as  the  Royal 
pany,  Ex-parte  Bell,  sup.  stats.  IS  Sc  14  Car.  2.  Exchantre,  &c.  Gimminghamy,  Laing,  2 Manb. 
c.  24.  ».  3.  8  &  9  W.  3.  c.  20.  s.  47.  9  &  10  W.  ^36,  6  Taunt.  53'i. ;  and  the  words  "  or  other- 
3.  c.  44.  s.  74.  7  Anne,  c.  7,  s.  59.  9  Anne,  c.  wise  absenting  himst'lf"  are  not  confined  to 
21.  s.  42.  3  Geo.  1.  c.7<.  s.  7.  c.  8.  s.  43. 5 Geo.  an  absenting  from  any  particular  place,  S.  Cm 
1.  c.  19.  s.  27.  6  Geo.  1.  c.  4.  s.  55.  c.  18.  s.  10.  and  see  Bayley  v.  Schole^eld,  1  Maul.  &  S.SS8. 
8  Geo.  1.  c.  21.  s.  12.  4  Geo.  3.  c.  37.  s.  13.  Clenotveth  v.  Hay,  1  Maul.  &  S.  676 ;  and  io 
Whether  a  man  is  a  trader  within  the  meaning  Windham  v.  Fletcher,  1  Stark.  144.  a  continned 
of  the  bankrupt  acts,  is  a  question  of  law  to  be  absence  abroad,   after  a  declared    intention 
determined  by  the  court  upon  the  proper  facts  never  to  return  to  this  country,  was  held  to 
having  been  found  by  the  jury,  Hankey  v.  Jones,  amount  to  an  act  of  bankruptcy  within  tins 
C^wp.  752.  Dodsworth  v.  Anderson,  2  Jon.  142.'   branch  of  the  statutes,    sed  vide    Ex-parte 
Say.  193.  Hayite,  1  Rose,  150.  Alexander  V.   Vamghan, 
II.  As  to  the  act  of  bankniptcy. — A  trader  Cowp.  398.  Inglis  v.  Grant,  5  T.  R.  530,  Ex- 
(though  solvent,   Dougl.  92.)  may  become  a  farte  Muttrie,  5  Ves.  576.  4  Evan.  stat.  pi.  4.  c 
banknipt,  1st.    By  concealment  of  himself,  with  26.  p.  40. :  the  general  rule  applicable  to  the 
intent  to  delay  his  creditors,  either  by  depar-  above  cla.ss  of  cases,  is,  that  the  act  mast 
ture  from  the  realm,  stats.  13  Eliz.  c.  7.  s.  1.  1  proceed  from  an  intention  to  defrand  or  delay 
Jac.  1.  c.  15.  s,  2.;  and  this  extends  to  the  creditors  {Ex-parte  Osboume,  9\es,  Sc  B.  177. 
case  of  a  foreigner,  who  having  come  to  Eng-  1  Rose,  387.  W^U^^^m^  v.  Nunn,  1  Taunt,  270. 
land  for  a  temporary  purpose,   leaves  it  to  Ald'idge  v.  lieland,  Id.  273.),  though  the  con- 
avoid  an  arrest,  Williams  v.  Nunn,  1  Camp,  curreiice  of  actual  rfelay  with  such  intentioi  is 
152. 1  Taunt.  270. ;  departure  from  his  dwelling-  not  necessary,  Robci  txmt  v.  Liddle,  9  East,  487. 
house,  stats.  13  Eliz.  o.  7.  s.  1.  1  Jac.  1.  c.  15.  Clenoweth  v.  Hay,  1  Maul.  &  S.  676.  If'iUims 
8.  2.;  and  if  a  trader  having  no  settled  home  v.  Nunn,  sup.  Aldridge  v.  Ireland,  »np.;  bat 
or  counting-house,  takes  up  his  abode  at  an  the  fact  of  delay  is  not  sufficient  without  the 
inn  or  public-house,  where  his  business  re-  intent,  {Ex-parte Gulstone,  1  Atk.  193.  Davies, 
quires  him  to  be  resident  for  a  time,  that  will  40.  Fowler  v.  Padgit,  7  T.  R.  509.  Ex-parte 
be  deemed  his  dwelling-house  witiiin  this  term,  Osbtntme,  sup.  IVindham  v.  Fletcher,  1  Stirk. 
Holroyd  v.  Gwynne,  sup. ;  beginning  to  keep  144),  which,  however,  may  be  inferred  fro« 
house,  stats.  13  Eliz.  c.  7.  s.  1. 1  Jac.  1.  c.  15.  s.  acts  of  which  a  general  delay  of  crediton 
2. ;  which,  if  done  with  intent  to  delay,  though  would  be  the  necessary  consequence,  sadi  acts 
butfor  an  hour,  is  an  act  of  bankruptcy,  H^/or  being  connected  with    an  embarrassment  ef 
v.  HaU,  Palm.  395. ;  and  although  the  usual  circumstances,  see    Ramsbottom  v.  Lewis,  1 
evidence  of  this  act  is  an  authorised  denial  to  a  Camp.  280.  Holroy  v.  Whitehead,  3  Camp.  5i30. 
creditor,  Garrett  y.  Movie,  5  T.  R.  575.  (which  2  Rose,  145.    That  tlie  intent  to  delay  most  be 
is  sufficient,  though  made  in  conseouence  of  a  in  order  to  avoid  the  payment  of  debts,  and 
general  order  to  be  denied  io  every  body.  Round  not  to  avoid  an  attachment  for  non-peribns- 
V.  Hope  and  Byde,  Cook.  B.  L.  5th  edit.  949.  ancc  of  an  award  to  deliver  goods,  Uagwri  v. 
Mucklow  V.  ItSau,  1  Taunt.  479.  and  see  Capper  Eade,  1  Atk.  196. 

y.Desanges,  3  Moore,  4.,  or  if  made  to  a  person  2nd,  By  wilUngly  or  fraMdmlemtiy  pr^ennH 

who  knows  that  the  debtor  is  in  the  house.  Ex-  himself  to  be  arrested,  or  his  gosds  attmched,  (by 

parte  Bamford,  15  Ves.  459,  or  whose  object  in  which  is  meant  an  attachment  by  process  pur- 
calling  was  not  to  get  his  debt,  jEx-par*«Harr/»,  suant  to  the  custom  of  London,  and  other 
2  Rose,  67,  or  to  a  collector  of  taxes,  Jeffs  v.  towns,  and  therefore  a  fnuidnlent  jadgincnt 
Smith,  2  Taunt.  401,  or  the  holder  of  ft  bill  on    and  executioti,  Uioagb  void  agviost  m3itor»i 
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Eliz.  the  plaiatijfFs  exhibited  a  petition  to  the  Lord  Chancellor  is  ^1.  c.  r. 
to  have  a  commissipn  upon  the  statute  of  bankrupts ;  and  17th 


is  not  an  act  of  bankrnptcy  within  the  meaning  1st,  By  an  assignment  of  all  a  trader's  property, 

of  this  clause,  CUweyY.Haylei;  Cowp.  427.).  or  (and  a  colourable  exception  of  part  will  not 

suffering  himself  to  be  ouUawed  (see  JM/ord  vary  the  rase,  Law  v.  Skinner,  S  Bl.  Rep.  996. 

V.  Bludtoorth,  1  Lev.  13.),  to  the  intent  to  de-  Ex-parie  Fowd,  cited  1  Bnrr.  477.  Compfo*  v. 

fraud  or  delay  his  creditors.  Stats.  13.  Eliz.  c.  Bedford,  1  Bl.  Rep.  36S.),  being  made  b^  deed 

7.  s.  1.  1  Jac.  1.  c.  15.  s.  2.  {Martin  v.  Pewtress,  4  Barr.  2477),  and  m  con- 

3rd,  By  yielding  himself  to  prison,  with  in-  temptation  of  bankruptcy,   Manton  v.  Moore, 

tent  to  delay   creditors,    Ex-parte  Barton,  7  7  T.  R.  67. ;  and  this,  though  it  is  made  only  by 

Vin.  Abr.  Cred.  &  Bank.  61, 62.  pi.  15. ;  or  lying  way  of  security,  and  for  valuable  consideration 

tn  prison  two  Umar  months  or  more  upon  arrest  (Devon  v.   Watts,  Dougl.  87.  fVorsky  v.  De 

or  other  detention  for  debt,  which  does  not  Mattos,  1  Burr.  467.  Butcher  v.  Easto,  Dougl. 

require  the  concurrence  of  an   intention  to  295.),  or  though  made  for  securing  a  debt  to 

delay  creditors  (^Robertson  v.  Liddell,  9  East,  a  person  at  whose  suit  he  is  at  the  tune  under 

487.)  stats.  13  Eliz.  c.  7.  s.  1.  1  Jac.  1.  c.  15.  s.  arrest,  iVieirf on  v.  Chantler,  7  East,  138.  2ndly, 

2. ;  a  lying  in  prison  two  months  under  a  cri-  By  such  an  assignment  of  his  whole  property 

minal  charge  is  not  within  this  clause,  Ex'parte  for  the  general  benefit  of  the  creditors.  Kettle 

Bowes,  4  Yes.  170. ;  but  the  statute  has  been  v.  Hojnmond,  Cook.  B.  L.  86.  Eckhart  v.  fVilsom, 

bcid  to  extend  to  a  Iving  in  prison  two  months  8  T.  R.  140.  Tappenden  v.  Burgess,  4  East,  230. 

on  a  civil  process,  aner  a  criminal  process  had  See  Ex-parte  Bourne,  16  Ves.  148.;  and -the 

been  discharged,  though  it  did  not  appear  that  .same  rule  holds,  although  the  assignment  con- 

the  bankrupt  had  personal  notice  ot  the  dis-  .  tain  a  proviso  to  be  void,  if  all  the  .creditors 

charge,  The  King  if.  Page,  iBrod.  &  B.  308.;  for  above  £20  should  not  execute,  or  a  com- 

thc  act  of  bankruptcy  by  lying  in  prison,  when  mission    of  bankruptcy  should  issue  within 

complete,  has  relation  to  and  includes  the  day  a  given  time,   Tappenden  v.  Burgess,  4  East, 

of  the  arrest  {King  v.  Leigh,  2  T.  JR.  141.  GUxs-  230.     Button    v.    Morrison,    17  Ves.    193. ; 

sington  V.  RawUng,  3  East,  407.),  and  a  com-  and    though   no    person   who   is    party    to, 

mission  has  been  supported  by  relation  although  or  has    concurred   in   the    deed,   can   avail 

taken  out  within  the  two  months,  Hope  v.  Hill,  himself  of  it,    as    an    act     of    bankruptcy 

Beawes.  Lex.  Mer.  487.  Ex-parte  Wydoicn,  14  {Bamford  v.  Baron,  2 T.  R.  524.  Ex-parteCawk- 

Ves.  80.  contra.  Gordon  v.  Wilkinson,  8  T.  R.  well,  1  Rose, 313.  Ex-parte  Kilner,  iBuck,  B.C. 

.507.;  if  the  party  arrested  is  suffered,  on  ac-  104.    Hartley    v.    Smith,  1  Buck,  38.),    nor 

count  of  illness,  to  remain  some  time  in  his  own  if  he  be  an  equitable  creditor  can  he  call  upon 

bouse,  this  is  a  sufficient  lying  in  prison,  Ste-  bis  trustee  to  do  that  which  he  would  not  him- 

bens  V.  Jackson,  1  Marsh.  469.  6  Taunt.  106.  4  self  do,  if  he  had  the  legal  right  to  the  debt. 

Camp.  164. ;  though  if  lie  is  permitted  to  re-  S.  C. ;  yet  it  is  no  objection  in  a  suit  by  the 

main  at  large,  and  afterwards  returns  into  assignees,  that  they  were  privy,  provided  the 

custody  {Barnard  v.  Palmer,  1  Camp.  509.),  or  petitioning  creditor  was  not  so,  Tappenden  v. 

if  real  bail  |s  put  in,  and  he  afterwards  snr-  Burgets,  sup.  in  which  it  was  hekl  that  the 

renders  {Tribe  v.  Webber,  Willes,  464.  Bull,  assignment  was  not  less  an  act  of  bankruptcy, 

N.  P.  39.;,  he  becomes  a  bankrupt  from  the  because  executed  for  the  purpose  of  being 

time  of  his  going  to  prison,  not  from  the  time  used  as  such.  3rdly,  By  an  assignment  of  per- 

of  his  arrest;  but  bailing,  in  order  to  turn  the  sonal  property,  the  person  making  the  assign- 

Sarty  from  one  custody  to  another,  is  held  to  ment    afterwards    continuing    in    possession, 

e  .mere  form,  and  not  amount  to  a  discon-  which  is,  except  under  special  circumstances, 

tiniiance  of   the  imprisonment,   Duncomb  v.  (see  Worsley  v.  De  Mattos,  1  Bnrr.-484.  Cado^ 

Walter,  3  Lev.  57.  1  Vent.  370.  Sir  T.  Raym.  gan  v.  Kewnett,  Cowp.  432.  Steel  v.  Brown,  1 

478.  Rose  v.  Green,  1  Biurr.  437.;  and  in  either  Taunt.  381.  Hartley  v.  Smith,  1  Buck,  38.),  not 

ef  these  cases  the  property  of  the  bankrupt  only  void  as  against  creditors,  and  fraudulent 

vests  in  the  assignees  by  relation  either  from  the  within  the   statute  13  Eliz.  c.  5.  {Edwards  v. 

arrest,  or  from  the  going  to  prison,  ib.  King\»  Harben,  2  T.  R.  587.  recognized  in  Steel  v. 

Leiih,  2T.  R.  141.  Barwellv,  Ward,  1  Atk.260.  Brown,  sup.),  but  amounts  to  an  act  of  bank- 

4th,  By  escaping  from  prison  after  an  arrest  ruptcy.  Law  v.  Skinner,  2  Bl.  Rep.  996.  Has- 

for  a  just  debt  of  £100  or  upwards,  which  also  seUs  v.  Simpson,  Don^i,  89.  n.    Worseley  v. 

has  relation  to  the  day  of  the  original  arrest,  Demattos,  1  Burr.  46.  Manton  v.  Moore,!  T.R. 

Stat.  21  Jac.  1.  c.  19. ;  to  bring  a  case  within  67.  though  this  is  a  disputed  point,  see  Evan, 

this  clause,  there  must  be  a  real  escape  from  B.  L.  35. ;  and  it  seems  that  where  the  dejay  of 

custody;  for  when  a  person,  removing  under  possession  is  consistent  with  the  deed,  and  the 

a  Habeas  Corpus,    was  taken  into    another  deed  is  made  upon  good  consideration,  and 

county  for  the  purpose  of  calling  on  his  at-  bona  fide,  it  does  not  become  an  act  of  bank- 

tomey,  it  was  held  not  to  be  within  the  act,  ruptcy  by  reason  of  such  delay  of  possession. 

Rose  V.  Green,  1  Burr.  437.  Hartley  v.  Smith,  sup.  35.  And  4th,  by  making 

5th,  By  frauduleni  conveyance  or  assignment  a  fraudulent  ^ant  or  conveyance  either  of  all 

of  his  lands,  tenements,  goods,  or  chattels,  (or  or  part  of  his  property  {Unton  Y,.Bartiet,  3 

debts,  &c.  u  he.  has  no  other  effects,  Ex-parte  Wils.  47.  Morgan  v.  Horseman,  3  Taunt.  241. 

Richardson,  14  Ves.  186.),  with  intent  to  delay  245.),  wliich  is  not  only  void,  see  the  notes  on 

creditors,   stat.  1  Jac.  1.  c.  15.     An  act  of  the  construction  of  the  statute,  13  Eliz.  c.  5. 

Iiankmptcy  onder  this  claase  may  be  created,  in  Twine's  case,  post  3  Co.  80.  b.  i  Inst.  3.  b.  ii. 
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February,  29  Eliz.  a  commission  was  granted,  according  to  the 
said  statute,  under  the  great  seal,  to  William  Watson  and 


837.  n.  (o.),  but  if  made  by  deed  {Martin  v.  out  by  the  spirit  of  the  bankrupt  laws,  Bernqf 

Pewtress,  4  Burr.  2478.  3480.  t4Q2,  Rtut  v.  v.  Vynery  1  Brod.  and  B.  48S. 

CooftTy  Cowp.  633.  655.  Munton  v.  Moore^  7  6th)  By  a  trader  after  the  Usidng  <^  the  eom- 

T.  K.  71 .  EX'purte  Cockthott,  3  Bro.  C.  C  562.  mistioH  jmyipg  or  giving  to  the  petitioning  creditor 

Morgan  v.  Horaemun,  3  Taunt.  243.),  is  an  act  any  secuitty  or  gatvifaetion  by  which  he  AaU 

of  bankruptcy,  Dtvon  v.    PVatiSf  I)ongl.  86.  (which  word  is  to  be  construed  may^  see  £x- 

lAnton  V.  Sartlet,  3  Wils.  47 ;  and  although  in  parte  Paxton^  15  Ves.  461.)prtva/«2y  receive  meire 

order  to  constitute  a  fraudulent  preference,  in  the  pound  oi{  his  debt  than  the  oth*  r  crediton, 

the  transfer  must  be  voluntarily  made  in  con-  stat.  5  Geo.  2.  c.  30.  s.  24 ;  in  which  case  the 

temptation  of  bankruptcy,  see /•li(/g'eonv.6'A4irp,  creditor  forfeits  his  debt,  and  the  commission 

5  Taunt.  539.  1  Marsh,  196,  and  not  under  a  is  supersedeable,  and  a  new  one  may  be  taken 

threat  or  apprehension  of  legal  process,  civil  out  without  proving  any  other  act  of  bank- 

or  criminal,  or  from  the  pressure  or  iinpor-  ruptcy,  Ex-paHe  Paxton,  sup. ;  and  the  trans- 

fnnity  of  the  creditor,  Thompson  v.  Freeman ,  action  is  deemed  private,  although  one  or  two 

1  T.  R.  155.  Ex-paite  Scudumore,  8  Vcs.  85.  individual  creditors  may  know  it,  S.C;  and  al- 

^(Mfes  v.GrovM,  1  Ves.  Jun.  ^80.  Custer  y,Goughy  though  it  may  have  been  done  in  ignorance  of 

I  T.  R.  15.  Holbeard  v.  Anderson,  5  T.  R.  235.  the  legal  effect  of  such  a  transaction,  yet  it  is 
Smith  v.  Payne,  6  T.  R.  152.  Hnrlshom  ▼.  within  the  statute,  Ex-purte  Hrine^  1  Buck, 
Stodden,  2  Bos.  and  P.  583.  Crosby  v.  Crottch,  108. ;  but  this  provision  only  applies  in  case  of 

II  East, ,  256.  De  Tastet  v.  Carroll,  1  Stark,  a  conmiission  actually  issued  and  not  upon 
N.  P.  88.  Reed  v.  Hayton,  1  Holt  N.  P.  503.  merely  striking  a  docket,  ib.  Ex-parte  Brmn, 
^r^otttn  V. /lan^Kry,  1  Holt,  575.  Infra ;  yet  if  a  15  Ves.  472;  though  in  the  latter  case  the 
trader,  in  contemplation  of  banki  nptcy,  makes  court  may  order  the  money  to  be  refunded  on 
a  conveyance  of  his  estate  in  trust  to  sell  and  the  ground  of  contempt,  ibid,  and  see  Wffdmn^s 
pay.'an  urgent  creditor,  with  a  further  trust  case,  14  Ves.  85.  Ex-parte  Thompson^  1  Ves. 
to  pay  debts  to  relatives  not  pressing,  in  order  Jun.  157.  Ex-parte  Gedge,  3  Ves.  549;  see 
to  give  them  an  undue  preference,  it  will  also  Cory  v.  Gertcken,  2  Madd.  Rep.  40.,  ui 
amount  to  an  act  of  bankruptcy,  though  tlie  which  it  was  ruled  that  an  agreement  to  assign 
deed  is  valid  so  far  as  respects  the  urgent  all  his  property  after  a  dooket  struck,  In  con- 
creditor,  Morgan  \.  Horsman^  3  Taunt.  241.  sideration  of  not  proceeding  in  the  commission, 
and  see  1  Prest.  Shep.  Touch.  67.  But  where  is  within  the  spirit,  though  not  the  letter  of 
a  trader  (one  of  two  partners)  conveyed  to  this  clause,  and  a  ground  for  equity  to  with- 
certain  persons  (not  creditors),  as  trustees,  all  hold  relief.  Tliat  the  bankrupt  cannot  take 
his  real,  but  not  his  personal,  property,  (the  advantage  of  this  clause, '  Ex-parte  Kirk^  IS 
latter  forming  but  a  small  part  of  the  whole,)  Ves.  464. 

in  trust,  by  sale,  or  other  disposition  thereof,  7th,  By  a  trader  having  privUrge  of  jMriii- 

to  raise  money,  for  facilitating  a  settlement  ment,  neglecting  to  make  stii^actionfor  amy  jud 

with  his  creditors,  the  assets  of  the  finn  not  debt  of  £100  or  upirarc/s,  trilAtn  two  months ^fUr 

being  sufficient  to  satisfy  its  engagements ;  and  process  served  upon  hitn,  (stat.  4  Geo.  3.  c.  33.), 

furtlier  gave  to  certain  other  persons  (not  being  or  by  not  paying  money  under  an  order  of  tin 

creditors)  a  power  of  attorney,  enabling  them.  Court  of  Chancery,  stat.  45  Geo.  3.  c.  124.;  the 

in  the  fnllest  manner,  to  act  for  him  in  such  third  section  ofthe  latter  act  directs,  with  regard 

settlement,  the  deed  was  also  afterwards  pre-  to  a  defendant  having  privilege  of  parliament, 

pared  for  the  purpose  of  transferring  such  real  that  upon  the  return  of  process  of  sequestration 

estates  from  the  former  trustees  to  the  parties  for  not  putting  in  an  appearance,  the  conrt 

so  appointed  attornies,  with  a  view  to  indeni-  may  appoint  a  clerk  in  court  to  enter  anap* 

nify  tliem  in  respect  of  negotiable  bills  drawn  pearance  for  him,  see  Read  v.  Phillips,  16  Vcs. 

by  them  in  the  execution  of  their  powers,  but  436.  Ex-parte  Harcourt,  2  Rose,  203.    As  to 

nothing  was  ever  cvcntnally  done  thereupon,  acts  of  bankruptcy  by  procuring  a  protection,  or 

the  court  certified,  that  neither  of  those  cir-  preferring  a  bill  Jor  tielay  (which  are  now  ob- 

circumstances  constitnted  an  act  of  bankrupt-  solctc,  AH,  BlackwelVs  case,  1  Vern.  153.  Ante, 

cy,  Bernty  v.  Davis  n,  1  Brod.  and  B.  408,  and  p.  467.  n.  (r.)  ),  see  stat.  21  Jac.  1.  c.  19. 

aee  Law  v.  Skinner,  2  Bl.  Rep.  996.    Ho  the  III.  With  respect  to  the  commission,  and  the 

court  held  that  a  deed  made  under  similar  cir-  proceedings  under  it. — And,  1st,  as  to  the  com- 

cumstances  was  no  act  of  bankruptcy,  although  mission.      By  tlie  above    statutes  the   Lord 

in  the  deed  of  transfer  no  mention  was  made  Chancellor  is  bound  de  jure  (1  Atk.  218,  Vern. 

ofthe  personal  property  of  such  partner,  nei-  15^.  2  Ch.  Ca.  191.  Ex-parte  Lancaster,  17  Ves. 

ther  did  it  state  that  the  trustees  were  not  512.  Ex-parte  Duties,  1  Rose,  298.)  to  issue  a 

creditors,  nor  did  it  assign  the  trader's  motive  commission  of  bankrupt  under  the  great  s^ 

in  executing  the  various  deeds,  nor  mention  on  a  petition  supported  by  affidavit  of  debt 

the  abstract  ofthe  unexecuted  deed,  furnished  (see  Hill  v.  Heale,  2  New  Rep.  196.  Bryant  v. 

to  the  purchasers,  but  it  stated  in  addition  that  Withers,  2  Maul.  <&:  S.  123.  Inn^a),  and  of  an  art 
the  partnership  was  insolvent  at  the  time  of    of  bankruptcy  having  been    committed  (see 

the  execution  ;  it  appearing  that  no  fraud  was  Wydowns  cascy  14  Ves.  80.  1  Christ.  214),  a 

imputed,  nor  any  dc^i.^n  to  put  the  property  in  bond  in  the  penalty  of  «£200  to  prov.e  that  ftrt 

any  otlier  train  of  distribution  than  that  pointed  being  also  given,  by  any  creditor  whose  debt 
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Others.     And  afterwards,  21st  Februariv  29  Eliz.  John  Cook 
gave  and  delivered  the  said  goods  to  Tibnam,  in  satisfaction  of 


amonnts  to  £100,  or  by  two  creditors  to  the  dated,  is  snfficient,  if  it  arisen  on  a  contract 
amount  of  £150,  or  three  or  more  to  the  between  the  baiikrnpt  and  anotlier  person,  not 
amonnt  of  £200  (see  Smith  v.  MiUst  1  T.  R.  constituting  a  partnership  as  between  them- 
475.  1  Christ.  B.  L.  214),  stats.  13 -Eliz.  c.  7.  1  selees,  but  only  an  agreement  for  campcnsation 
Jac.  1.  c.  15.  5  Anne,  c.  22.  5  Geo.  2.  c.  30.  for  trouble,  see  Mursony,  Barber^  1  Gow,N.P. 
Creditors  by  bond,  bill,  or  written  security  17.  Heskcthv,  BIoncAarc/,  4  East,  144;  so  it  is 
{Ho8k'ms  V.  Dvferoy^  9  East,  498.)  for  money  sufficient  if  the  debt  be  money  awarded  under 
payable  at  a  future  day  (see  stal.  5  Geo.  2.  c.  an  arbitration  bond,  Floterr  v.  Herbr  'f,  2  Vez. 
:W>.  8.  2^.  Brett  v.  Levett,  IS  East,  213),  the  in-  327.  Ex-parte  Lingood,  1  Atk.  241 ;  an  attor- 
dorsee  of  a  bill  or  note  after  an  act  of  b^mk-  ney's  bill  not  delivered  a  month  before,  occord- 
mptcy  (2  Wils.  135.  GlxiMter  v.  Hewer ^  7  T.  R.  ing  tostat.  5  Geo.  2.  c.  25.,  see  Ex-p'trte  HoweU^ 
4iS.  Ex-pirte  hbestery  1  Rose,  20),  a  creditor  1  Rose,  312  {tecus  if  made  up  of  costs  incurred 
who  has  received  payment  after  notice  of  an  arising  out  of  transactions  subsequent  to  the  act 
act  of  bankruptcy,  such  payment  being  void  of  bankruptcy,  Ex-parte  Miller  and  another,  1 
{3fann  v.  Shepherd,  6T.  R.  79),  an  executor  Buck, 283.) ;  ademand  against  a  snrety,Heyfor 
before  he  has  obtained  probate  {Rx-parte  Pad-  v.  Hvll,  Palm.  325 ;  or  against  one  of  several 
dyy  3  Madd.  Rep.  241 ,  and  sec  Rogers  v.  James,  partners  for  a  joint  debt,  Ex-parte  Crisp,  1  Atk. 
*  Marih,  4:25),  or,  it  seems,  an  uncertificated  134.  Crisp  v.  Perritt,  Willes,  467  ;  but  the  debt 
bankrupt  (see  Ex-parte  Cartwri^ht,  2  Rose,  must  be  subsisting  while  the  party  was  in  trade, 
230),  may  petition  ;  but  it  is  otherwise  as  to  sup.  p.  483.  Meggott  v.  Mills,  12  Mod.  159.  1 
persons  having  contingent  debts,  though  se-  Lord  Raym.  28^.  Butcher  v.  Easto,  Dougl.  295 ; 
cured  by  bond,  TvUry  v.  Sp*nks,  2  Ld.  Raym.  and  it  must  exist  at  the  time  of  the  act  of 
J546.  2  Stra.  867.,  and  see  Ex-parte  Barker,  9  bankruptcy,^  Doe  v.  Boukot,  2  Egp.  Cas.  595. 
Ves.  110.  Ex-parte  kyh'taktr,  1  Ror.?,  601.  Ex-  Bullock*s  case,  1  Taunt.  88.  Beardmere  v.  Shaw, 
parte  King,  Ex-parte  Mare,  8  Ves.  334.  £a^  1  New  Rep.  263.  i  Christ.  202.  212.,  th6ugh  a 
parte  Mint,  14  Ves.  189.  Ex-parte  Gardinn,  15  debt  subsisting  before  the  act  of  bankruptcy 
Ves.  286.  Ex-parte  Alcock,  1  Rose,  323.  1  Ves.  will  support  a  commission,  notwithstanding - 
and  B.  176  ;  or  the  holder  of  counter  accept?  the  petitioning  creditor  has  subsequently  taken 
ances,  nnless  he  has  paid  his  own  bills  $  Swr  a  bond  (^m6ro««  v.  Clendon,  2Str.  10>2.  Cas. 
rantt  v.  Austin,  4  Taunt.  200;  or  a  creditor  temp.  Hard.  267),  or  recovered  judgment  for  the 
whose  debt  arises  upon  a  bill  taken  for  goods  same  debt,  Brgant  v.  Withers,  2  Rose,  8.  2 
sold,  payable  at  a  future  day,  but  in  which  the  Maul.  Bi  S.  123.  On  the  opening  of  the  corn- 
drawer's  name  was  not  inserted  till  after  the  mission,  the'  commissioners  (who  must  not  be 
,eoramission  issued,  Ex-parte  Farrenden^  i  Buck,  in  any  manner  creditors  of  the  supposed  bank- 
34 ;  or  a  creditor  who  has  taken  his  debtor  in  mpt,  see  G.  O.  July  25,  1817,  1  Buck,  100. 
execution,  Cohen  v.  Cunningham,  8  T.  R.  123.  Ex-parte  Story,  1  Buck,  70,  nor  can  the  same 
eit.  ace.  1  Cook  B.L.  125,  Bryant  v.  Withers,  2  person  act  as  commissioner  and  assignee  under 
Maul,  and  S.  123,  but  see  Mr.  Christian's  re-  the  commission,  Ex-parte  Crun'iwellin  re  Slater, 
marks  on  this  case  contra;  or  an  infant,  who  2  Mad.  Rep.  292.,  and  see  Ex-parte  Harrison, 
cannot  give  bond,  Flower  y,  Xerhtrt,  2Vez.  1  Buck,  17.,  as  to  a  commissioner  becoming  a 
SS6,  Ex-p'trte  Burrow,  3Ves.  Jun.554,  Ex-parte  purchaser  under  the  commission),  having  ad- 
Merton,  1  Buck,  42.  Upon  a  debt  due  to  part-  ministered  to  each  other  an  oath  for  the  faith- 
iiers,  all  must  join,  Buckl  .nd  v.  Newsane,  1  fill  execution  of  their  trust,  examine  into  the 
Taunt.  477 ;  so  husband  and  wife  for  a  debt  trading,  act  of  bankruptcy,  and  petitioning 
due  to  the  wife  dum  sola,  Ex-ptrte  Sciplrs,  creditor's  debt  (who,  except  under  particular 
7  Vin.  Abr.  Crcd.  &  Bank.  67.  Rumsey  v.  circumstances,  see  Ex-parte  Edwards,  9  Ves. 
George,  1  Maul,  and  S.  176 ;  and  the  petition  318.  In  re  Graham,  1  Buck,  46,  must  per- 
mnst  be  founded  upon  a  legal  debt,  not  an  sonally  attend,  G.  O.  Nov.  1798,  2  Cook, 
equitable  one  (for  which  reason  the  assignee  of  289),  and  on  satisfactory  proof  tliereof  (see 
a  Dond  cannot  petition  in  his  own  name,  M.'d-  Ex-parte  Perrin,  1  Buck,  510)  adjudge  the 
hcole's  cise,  2  Stra.  899,  cited  Ex-parte  Charlrs,  partf  generally,-  a  bankrupt:  nQtice  is  then 
14  East,  264),  see  Ex-piVteLee,  1  P.Wms.  783.  published  in  the  Gazette,  requiring  the  bank- 
SmuUy.  Oudly,  2  P.  Wms.  427;  nor  a  debt  mpt  to  surrender  on  three  specified  days,  when 
barred  by  the  statute  of  limitations,  Ex^rte  the  creditors  are  to  prove  their  debts,  choose 
Dewdney,  15  Ves.  498.  Ex-parte  Rojfey,  2  nose,  assignees  at  the  second  meeting,  and  exercise 
59.  245 ;  nor  a  debt  made  up  of  principal  and  their  discretion  with  regard  to  the  allowance 
interest  on  a  bill  of  exchange,  unless  the  inte-  of  the  bankrupt's  certificate,  at  the  third  sitting, 
rest  b  expressed  to  be  due  on  the  face  of  tlie  (the  42iid  day  from  the  commission  appearing 
instrument,  in  which  case  it  may  be  consider-  in  the  Gazette,  unless  the  time  is  enlarged  by 
ed  as  part  of  one  aggregate  debt,  Cameron  v.  order  of  the  Lord  Chancellor,  see  1  Atk.  222), 
Smithy  2  Bam.  and  A.  305.  Ex-parte  Greenway,  when  tlie  bankmpt  is  to  complete  his  exami- 
1  Buck,  412.  Infra ;  nor  an  unsettled  balance  nation,  stat.  5  Geo.  2.  c.  30.  The  commission 
on  a  partnership  account,  Ex-pnrte  Nokes,  2  may  proceed  notwithstanding  the  death  of  the 
Mont.  B.  L.  148.  Dry  v.  Boswell,  1  Camp,  person  against  whom  it  is  issiied,  after  he  has 
.'929.  Windhimv,  Patersm,  1  Stark.  144,  though  been  adjudged  a  bankrupt,  stat.  1  Jac.  1.  c. 
it  is  otherwise,  if  it  be  a  liquidated  balance,  15.  s.  17 ;  but  it  is  otherwise  if  he  dies  before 
i4^  ibid.    So  a  debt  on  an  account  not  liqui*  a  declaration  of  bankruptcy,  Ex-parte  Beale^ 


48&  THS  CASB  OF  BANKBTJPTSb  Part  U» 

part  of  his  said  due  debt,  the  goods  being  of  the  value  of  24/1 
And  afterwards,  ultimo  Martiiy  29  Eliz.  uie  commissioners,  by 


2ye8.&B.29.  3  Rose,  140.  In  case  of  tbc  death  the  surety.     It  hcLs  therefore  been  held,  tiiat 

of  the  commissioners,  a  renewed  commission  the  surety  might  maintain  an  action  for  the 

vrill  be  ordered  on  the  petition  of  a  creditor,  see  value  so  redeemed  against  the  bankrupt,  al^ 

Ex^parte  liobbesy  in  re  Tanner^  1  Buck,  134.  though  the  grantee  had  proved  the  value  under 

Snd,  As  to  theproof  of  debts.r-All  persons,  the  17th  section;  but  he   could  not  recover 

p^hethcr  natnrid  bom  subjects,  aliens,  or  de*  the  arrears  due  before  the  bankruptcy,  vrbidi 

nizens,  may  come  in  under  the  commission,  as  had  been  also  paid  by  him,  Fhmagam  ▼•  Wot" 

creditors,  stat.  31  Jac.  I.e.  19. Hob. 287;  and  kina^  3 Bam.  and  A.  186.     Persons  paymg 

the  proof  may  be  for  any  debt  htma  fide  con-  debts  as  sureties,   or  as  being  liable  tor  tiie 

tracted  before  the  issuing  of  tlie  commission  bankrapt,.  after  the  conmiission  issued,  are  ea» 

vrithouf  notice  of  a  prior  act'of  bankraptcy,  titled  to  prove  the  amount,  or,  in  case  the 

see  Stat  46  Geo.  3.  c.  135.  Ex-parte  Boumess,  creditor  has  proved,  to  have  the  entire  benefit 

2  Maui,  and  S.  479 ;  bonds,  bills,  notes,  and  of  his  proof  (notwithstanding  he  had  a  larger 

other  securities,  payable  at  a  futme  day,  stat.  debt,  Ex-parte  Brook,  2  Rose,  334),  without 

7  Geo.  1.  c.  31 ;  debts  payable  at  a  future  day,  disturbing  former  dividends,  provided  that,  at 

although  there  is  no  written  security,  stat.  49  the  time  of  becoming  surety,  they  had  no  ao- 

Geo.  3.  c.  121.  s.  9 ;  legal  debts,  though  defea-  tice  of  any  act  of  bankruptcy  committed  by 

sible  on  a  contingency,  Staines  v.  Plank,  8  T.  EU  the  bankrupt,  or  that  he  was  insolvent,  or  had 

389 ;   liquidated  damages,  as  notes  given  by  stopped  payment,  the  issuing  of  a  commission, 

way  of  compromise  aiter  the  commencement  though  aiterwards  superseded  being  deemed 

of  an  action  for  seduction,  Ex-parte  Mwmford,  notice,  stat.  49  Geo.  3.  c.  121.  s.  8.;  and  this 

15  Ves.  390  ;  ascertainable  damages,  as  a  de-  extends  not  only  to  legal  but  to  equitable  lia* 

mand  in  trover  for  a  liquidated  amount,  Dongl.  bility,  as  in  the  case  of  solvent  partners^  pay* 

168.  and  see  Dinsdale  v.  Eames,  2  Lrod.  and  B.  ing  tlie  joint  debts  after  the  bankmptc^  of 

8. ;  damages  and  costs  on  final  judgment  ob-  another  partner,  who,  on  the  dissolution  of  the 

tained  before  the  bankmptcy,  as  well  in  ac-  partnership,  had  covenanted  to  indemnify  then 

tions  ex  delicto  as  ex  contractu,  see  Ex-parte  trom  the  debts.  Wood  v.  Dodgson,  2  Maul,  and 

Hill,  11  Ves.  646.  Ex-parte  Charles,  16  Ves.  S.  195.  Ex-parte  Young,  2  Rose,  40.  and  see 

256. 14  East,  197.  overruling  Longford  v.  Ellis,  Ex-parte  harlow,  1  Rose,  421.  Ex-pwrte  Taylor, 

1  H.  Bl.  29.  Bass  v.  Gilbert,  2  Maul,  and  S.  2  Rose,  17o.  Ex-parte  King,  17  Ves.  115.  £»• 
70 ;  and  demands  on  bottomry  bonds,  and  purte  Ogilvey,  3  Ves.  and  B.  133.  Ex-parie 
pohcies  of  insurance  before  any  loss  incurred,  t^nison,  in  re  Sheath,  1  Buck,  449.  4  Madd. 
see  stats.  19  Geo.  2.  c.  32.  s.  2.  49  Geo.  3.  c.  Rep.  477.  Ex-ptirte  Tyrrell,  1  Buck,  345.  Ex- 
121.  s.  16.  Cox  V.  Lislard,  Dougl.  166.  So  parte  Hunter,  in  rt  Jackson,  1  Buck,  550. ;  or  an 
bills  dishonoured  after  the  bankruptcy  of  the  accommodation  acceptor  paying  the  blU  after 
drawer,  may  be  praved  under  his  bankruptcy,  the  bankruptcy  of  the  drawer,  Ex-parte  Um/d, 
Storey  v.  Barns,  7  East,  436.  3  Smith,  441 ;  an  17  Ves.  245.  Wood  v.  Dodgson,  2  IVlaul.  and  8. 
annuity  creditor  may  prove  for  the  value  of  195.  Van  Sundale  v.  Corsbie,  3  Barn,  and  A* 
the  annuity,  to  be  ascertained  by  the  commis-  13. ;  but  bail  to  the  sheriff  are  not  sureties 
sioners,  stat.  49  Geo.  3.  c.  121.  s.  17.  See  within  the  meaning  of  this  act,  Hetpts  v.  Mott, 
Baxter  v.  NichoUs,  4  Taunt.  90.  Page  v.  Rusndl,  2  Marsh.  192.  6  Taunt.  329. ;  and  where  the 

2  Maul,  and  S.  551.  Ex-parte  ThistUwoody  1  bankrupt  became  surety  for  a  debt  which  did 
Rose,  290.  Ex-parte  Whitehead,  1  Meriv.  10.127.  not  become  due  until  after  the  issuing  of  the 
724.  Ex-parte  Brockliss,  1  Buck,  406 ;  but  this  commission,  it  was  held,  that  the  prindnal 
does  not  extend  to  enable  a  surety  to  prove  in  could  not  prove  the  debt,  the  statute  providuig 
respect  of  arrears  paid  by  him  after  the  bank-  for  the  relief  of  the  surety,  but  not  of  tfaie  ere- 
ruptc^  and  allowance  of  the  certificate  of  the  ditor,  Ex-parte  McMillan,   1  Buck,  287.    See 
pnncipal,  fVthh  v.  Welsh,  4  Maul,  and  S.  90.  aUo  Mr.  Christian's  Review  of  this  section,  vol. 
Page  V.  Rufisell,  2  Maul,  and  S.  553.  sed  vid.  2.  576 — 618.    So  the  right  of  proof,  generally, 
Baxter  v.  NichoUs,  4  Taunt.  90.  The  right  of  a  extends  to  equitable  demands,  as  in  the  case 
surety  under  this  statute,  who  has  paid  the  of  an  executor  or  trustee  having  money  in  bis 
annuity  creditor  in  whole  or  in  part,  to  stand  hands  (Walcot  v.  Hall,  2  Bro.  C.  C.  305.),  or 
in  his  place  as  to  the  dividends  receivable  un-  improperly  continuing  the  property  in  trade 
der  the  commission  of  the  principal,  become  with  the  partners  of  the  estate,  in  which  ease 
bankrupt,  depends  upon  the  proof  of  the  ere-  the  next  of  kin  may  elect  tp  prove  against  hit 
ditor,  over  which  the  surety  has  no  contronl ;  separate  estate,  or  the  joint  estate  of  the  part- 
but  if  he  has  himself  made  any  payment  on  nership,  Ex-parte  Watson^  2  Ves.  and  B.  414. 
account  of  such  annuity,  he  has  an  independent  Ex-parte  Moody,  2  Rose,  413.  Ex-parU  Heati&n^ 
right  to  prove  in  respect  thereof,  as  ^*  a  debt"  1  Buck,    386. ;    trastees    improperly   seUhif 
under  s.  8.     But  he  cannot  prove  the  value  stock,  see  Ex-parte  Shakesh^fty  3  Bro.  C.  C. 
of  the  annuity  redeemed  by  him  subsequently  196.,  where  the  stocks  being  risen,  the  prwd 
to  the  bankruptcy,  it  not  being  a  debt  withiil  was  allowed  for  the  price  at  the  date  of  the 
the  meaning  of  tiiat  word  in  the  6th  section,  commission ;  or  an  executor  lending  money 
The  17th  section  enabling  the  annuity  creditor  contrary  to  his  trust,  Langston  v.  Olit«iis,Cowp. 
to  .prove  such  value  is  applicable  in  its  terms  33.  So  where  the  bankmpt  entered  into  an  en- 
only  to  the  grantee  of  the  annuity,  for  he  only  gagement  by  his  marriage  articles  to  settle 
is  an  annuity  creditor,  and  not  applicable  to  money  whicb  be  fateely  repreacntedjiiiiisetf  t9 
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deed  indented^  sold  to  the  plaintiffs  jointly  the  said  goods, 
and  at  the  same  time  the  said  Mills,  then  factor  to  Tibnam  in 


possess,  and  the  engagement  was  not  perform-  parte  Crossley^  Cook.  B.  C.  167.),  or  any  per- 

ed,  EX'parte  GardaMVy  11  Ves.  40. ;  and  see  £x-  son  to  whom  it  is  indorsed  after  the  baiULmpt- 

parte  HintoHy    14  Ves.  598.  where   trustees  cy,  Ex-parte  ThomoMy  1  Atk.  73.    So  a  person 

under  a  marriage  settlement  having  lent  part  raising  money  for  the  bankrupt's  use  Dy  hi- 

of  the  settled  property  to  the  hnsbarid  upon  dorsing  or  accepting  bills,  may  prove  to  ^e 

kis  bond,  under  a  power  for  that  purpose,  extent  of  the  Lability  thereby  incnrredy  Ex» 

were  admitted  to  prove  the  amount  under  his  parte  Greenwood^  in  re  Whately^  1  Buck.  257* 

commission.     See  also  Ex-parte  Meofcham,  1  Ex-parte  UantUry  in  re  dnxickild,  $  Madd.  117. 

Scb.  and  Lef.  179.  Locky  v.  Savage,  SStr.  947.  Costs  of  protest,  Sec,  incurred  before  the  bank- 

Ex-parte  Youngj  in  re  Lark,  3  Madd.  124.  1  ruptcy  mav  be  proved,  though  it  is  otherwise 

Buck,  179.  Ex'parte  Dtekeny  in  re  Dieken,  1  if  incurred  after,  1  Atk.  140.;  re-exchange. 

Buck,  115.     So  proof  may  be  made  by  the  except  so  far  as  it  is  the  value  in  sterling  money 

partner  of  a  bankrupt  for  the  balance-  ascer-  of  the  money  paid  abroad,  {Ex-parte  Hoffkum, 

tained  to  be  due,  upon  an   unliquidated  ac-  Cook.  B.  L.  47.),  is  not  proveable;  though  a 

count,   Evan.  B.  L.  95 ;  by  a  parishioner  for  drawer  abroad  may  prove  damaces,  which  he 

money  in  the  hands  of  an  overseer  {Ex-parte  has  been  compelled  to  pay  in  default  of  the 

Exleigh,  6  Ves.  811^,  or  a  collector  of  taxes  acceptor,  Francis v.Rueker^  Ambl. 67S. ;  but  in- 

(£a:-paffeCAt/d,iyVtk.  111^,  or  by  one  collector'  terestis  not  proveable  in  respect  of  bills  or 

of  taxes  against  another,  Ex-parte  Muggeridge,  notes,  being  only  considered  as  damages,  £r- 

Cook.  B.  £.  185.    Proof  may  also  be  made  in  parte  Bennett,  sup.  Ex-parte  Martar,  1  Atk.  150. 

respect  of  contingent  debts,  being  secured  by  Hume  v,\Peploe,  8£ast^  168.  Cameron  v.  Smithy 

bond  with  a  pensUty  forfeited  before  the  bank-  2  Barn,  and  A.  305.   Ex-parte  Greenway,  1 

rnptry,  as  in  case  of  a  bail  bond  {Boat/lower  v.  Buck,  4iS. ;  in  other  cases  interest  on  debts 

Coates,  Cowp.  25),  or  bonds,  or  agreements,  which  by  virtue  of  a  contract  bear  interest  is 

for  replacing  or  settling  stock,  &c.  so  forfeit-  carried  down  to  tbe  date  of  the  commission, 

ed,  see  Ex-parte  Winchester,  1  Atk.  117.  Ex-  when  it  ceases,  except  in  the  case  of  a  mort- 

wtrte  RotckUt,  3  Rose,  416.  Ex-parte  Mare,  8  gagee  of  the  bankrupt's  estate  standing  on  his 

Ves.  336.    Ex-parte  Comity,  9  Ves.  115.  Ex-  security  (7  Vin.  Abr.  110),  or  where  all  debts 

]farte  Canqtbell,    16  Ves.  244.  Ex-parte  Elder,  are  paid.  In  which  ca^e  it  revives  ag^Unst  the 

til  re  WiUiams,  2  Madd.  282.  Ex-parte  Fisher,  claims  or  the  bankrupt  to  the  surplus  {Brom^ 

inre Barker,  3  Madd.  159.  1  Buck,  188.  JBosen  ley  v.  Goodere,  lAtk.  75.    Ex-forte  Cocks,  1 

y.  Serra,  3  Mcr.  App.  674.   14  Ves.  313 ;    un-  Rose,  317.  S.  C.  nom.  Ex-parte  Witeocks,  2  Chr. 

less  the  injury  sustained  by  the  breach  of  the  B.  L.  504.),  though  not  against  his  allowance, 

condition  is  not  capable  of  valuation,  see  The  Ex-parte  Morris,  3  Bro.  C.  C.  79.    That  tiie 

Overseers  of  St.  Martin  v.  Warren,  1  Bam.  and  bankruptcy  of  the  acceptor  of  a  bill  does  not 

A.  491.  cit.  infra.     In  cases  of  composition,  dispense  with  the  necessity  of  notice  to  tiie 

where  the  bankruptcy  takes  place  after  pay-  drawer  or  other  parties,    Ex-parte  Curtis,  1 

inent  of  the  first  instalment,  the  creditors  are  Cook.  B.  L.  174.  Debts  contracted  before  th6 

allowed  to  prove  the  whole  remainder  of  the  act  of  bankruptcy  on  which  the  commission  is 

debt,  deducting  the  instalment  received,  and  supported,  may  be  proved   notwithstanding 

not  merely  the  amount  of  the  composition,  notice  of  a  prior  act  of  bankruptcy.  Ex-ptarU 

Ex-parte  Vere,  1  Rose,  281. ;  but  where  the  in-  B&wness,  2  Maul,  and  S.  479 ;  and  by  stat.  ^ 

stalments  are  regularly  paid  previously  to  die  Geo.  3.  c.  135.  s.  2.  debts  contracted  before 

bankruptcy,  so  mat  nothing  is  due  at  ue  time,  the  date  pf  the  commission  are  proveable,  not- 

the  proof  IS  confined  to  the  future  instalments,  witlutanding  the  act  of  bankruptcy  on  whfdk 

notwithstanding  the  deed  contains  a  proviso  the  commission  issues  is  previous  to  the  con- 

la  be  void  on  default  of  any  of  the  instalments,  tracting  of  the  debt,  in  uke  manner  as  tfiey 

see  Ex-pHxrte  Bennett,    2  Atk.  527.  Ex-parte  would  have  l)een  if  such  act  of  bankruptcy  had 

Hiekardson,  14  Ves.  184.    Bills  of  exchange  not  been  prior,  see  Ex-parte  Bowness,  sup.    In 

may  be  proved   by  the  holder  for  the  rail  case  of  joint  traders,  separate  debts  due  from 

amount  against  all  the  parties  except  his  im-  one  of  several  partners  may  be  proved  under 

mediate  debtor  (see  Ex-parte  Bumj  1  Rose,  a  joint  commission,  and  the  separate  creditors 

55,),  though  the  bill  was  given  widout  cqn-  may  sign  or  approve  the  certificate,  O.  O. 

sideration,  or  for  the  purpose  of  securing  a  March  1794,  Twus  v.  Massey,  1  Atk.  67. ;  but 

debt  of  smaller  amount*  but  so  as  not  to  re-  tliey  are  not  entitled  to  vote  in  the  choice  of 

ceive  more  than  20s.   in  the  pound  upon  his  assignees  (see  £x-«ar<e  Sin^son,  2  Rose,  337.), 

real  debt,  Ex-parte  Bloxam,  6  Ves.  449.  600.  or  to  any  share  of  tibe  joint  property,  except 

(though  he  is  not  at  liberty  to  prove  under  any  in  case  of  a  surplus,  Ex-parte  kUon,  3  Ves.  238. 

one  commission  more  than  what  remains  due  In  like  manner  joint  creditors  (on  obtaining 

at  the  time  of  the  proof  made,  2  P.  Wms.  89.  an  order  for  that  purpose,  1  Mont.  B.  L.  230, 

407.  1  Atk.  109. 120.  2  Vex.  114. 115.  and  see  but  see  Ex-parte  Copkmd,  1  Cox,  420.)  may 

Ex-parte  Reader,  1  Buck,  381.);  so  the  in-  prove  under  a  separate  commission  against  one 

dorsee  may  prove  for  the  value,  though  the  of  the  partners  m  order  to  exercise  a  discre- 

notes  were  bought  in  at  an  underrate.  E^-parte  tion  with  regard  to  the  certificate,   Borsefs 

Lee,  1  P.  Wms.  789. ;  and  a  bill  may  be  proved  ease,  3  P.  Wms.  24.  Ttrtis  v.  Massey,  1  Atk. 

by  the  indorser,  taking  it  up  after  the  bank-  67.  Ex-parte  Twner,  1  Atk.  97.     In  the  imkf- 

ruptcy  of  the  wcceptotXEx-parte  Wattace,  Ex*  ter  rf  Stsipsoit'f y  l  Atk.  138  j  but  they  cannot 
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ea  pdrte^  refused  to  come  in  as  creditor,  but  claimed  the 
goods  as  the  proper  goods  of  his  master,  by  the  gift  aforesaid  ^ 


Interfere  in  the  choice  t)f  assigrnces  {Ex-partg  2  Rose,  292.     And  though  in  general,  there 

Alcockf  11  Ves.  603.  Ex-parte  Kensington,   14  can  be  no  proof  bei;ween  the  joint  and  separate 

Ves.  442.  Ex-ftarte  BamrirOf  1  Rose,  266,  Ex-  estates  for  what  a  partner  has  drawn  out  or 
parte  MUes^  2  Rose,  66.,  except  in  t(ie  case  of    put  in  more  than  his  own  share  (^Ex-parte  Bar- 

a  joint  creditor  being  the  petitionii)g  creditor,  rell,  l-'x-parte  Parker ,  Ex-pai  te  Pine,  Ex-parte 

Ex'parte  HaUy  9  Ves.  349.  Ex-parte  Chandler j  Grill ,   Ex-pnrte  Uatson,  Cook.  B.  L.  ana  see 

9  Ves.  35.  Ex-parte  EUon,    8  Ves.  238.  Ex-  Ex-parle  Reeve ^  9  Ves.  588.);  yet  where  the 

parte  Clay,  6  Ves.  813.),  nor  are  they  entitled  partnership  property  has  l>een   frandalentiy 

to  any  dividend  on  the  joint  estate,  unless  in  applied  by  a  trauer  to  his  own  use  without  the 

respect  of  a  surplus  after  payment  of  the  se-  knowledge  or  consent  of  the  other,  proof  may 

parate  debts,  exclusive  of  interest  subsequent  be  made  on  behalf  of  the  joint  estate,  Ex-parte 

to  the  date  of  the  commission,  Ex-parte  Clarke,  The  Assignees  of  Lodge  v.  Feudal,  1  Ves.  jun. 

4  Ves.  677,   Ex-parte  Boardman,  Cook.  B.  L.  166.    Ex-parte  Harris,  1  Rose,  139.  437.;  and 

184.    Ex-parte  Reete,    9  Ves.  588.    Ex-parte  see  Hamil  v.  Stokes,  Dan.  Exch.  Rep.  20.  1 

fhmklyn,  1  Buck,  332. ;  for  each  estate  is  ap-  Wils.  Rep.  39.,  where  the  assignees  or  a  bank- 

pUcablei  in  the  first  place,  to  its  own  debts,  nipt  partner  were  held  entiUed  to  recover 

see  O.  O.  8th  March,  1794,  Ex-parte  Elton,  3  back  from  the  other  partner  money  received  by 

Ves.    238.  241.   Ex-parte  Clav,    6  Ves.   813.  him  in  part  of  a  premium fupon  taking  the 

Hath  V.  Hall,  4  Taunt.  328.  2  Chr.  B.  L.  246, ;  '  bankmpt  into  partnership,  there  being  strong 

and  see  Ex-parte  Dunlop  in  re  Beasley,  1  Buck,  circumstances  of  fraud  m  the  case.     Where 

253.  that  a  judgment  df  outlawry  against  one  the  partners  are  engaged  individually  in  dis- 

partner  does  not  alter  the  nature  of  the  debt^  tine t  concerns,  proofs  niav  be  made  of  debts  as 

80  as  to  enable  the  creditor  to  prpve  it  as  a  between  tlie  different  estates,  hut  not  if  they 

separate  deht  under  the  separpite  commission  arc  mere  branches  of  the  joint  concern,  £»- 

of  the  other  partner ;  and  his  giving  a  cognovit  parte  St.  Barbe,  11  Ves.  413.,  and  see  Ex-pttrte 

only  confesses  the  right  of  action,  and  gives  an  Johns,  Cook.  n.  L.  565.    So  where  one  partner 

authority  to  sign  judgment,  but  does  not,  like  buys  articles  of  himself  and  partner,and  becomes 

a  judgment,  make  it  a  separate  debt.     So  bankrupt,  the  other  may  prove  on  behalf  of 

where,    upon  the  dissolution  of  partnership,  the  firm,  Ex-parte  Hesham,  1  Rose,  146.    So  4 

one  covenanted  to  take  the  stock,  and  pay  the  solvent  partner  discharging  all  the  partnership 

joint  debts,  and  subsequently  carr^d  oti  bur  debts,  is  entitled  to  prove  the  money  he  has 

siness  on  his  own  account,  and  the  joint  stock  paid  beyond  his  proportion  under  the  ooonnis- 

][)ecai|ie  milled  with  a  part  of  his  separate  sion  against  his  bankrupt  partner,  Ex-parie 

'  estate;  upon  a  commission  of  bankruptcy  is-  Elgar,  2  Rose,  175.    So  in  Ex-parte  Atkma,  1 

^ned  against  both  partners,  it  was  held,  that  Buck,  479.  upon  a  commission  issned  against 

the  covenant  between  the  partners  to  pay  the  several  partners  ^bankers),  it  was  held,  that 
joint  debts,  without  any  concurrence  on  the  .  one  of  them  who  had  obtained  his  certificate, 

part  of  tiie  joint  creditors  before  the  bai)kr  aqd  had  taken  up  notes  of  the  firm  from  holders 

rnptcy,  did  not  ipso  facto,  in  the  event  of  bank-  having  a  valid  claim  on  the  firm,  micht  be  ad- 

ruptcy,  convert  such  joint  creditors  into  sepa-  mitted  to  prove  for  the  amount ;   but  where 

rate  creditors  of  the  continuing  partner,  either  notes  are  bought  up  after  the  bankruptcy,  the 

absolutely  or  at  their  option,  Ex-parte  Freeman,  court  will  not  make  an  order  for  such  proof 

1  Buck,  471.  Ex-parte  WiUiams,  ib.  13.     But  if  until  it  is  established  that  at  the  time  of  the 

there  is  no  joint  estate  (£x-par/e  Peake,  2  Rose,  act  of  bankruptcy  the  notes  were  in  the  hands 

54.),  nor  other  fund  to  which  the  joint  ere-  of  holders  who  were  entitled  to  prove  them 

ditors  can  resort  (though  the  insolvency  or  under  the  commission,  Ex-parte  Rogers,  inrt 

inability  of  the  other  partner  to  pay  all  his  Bowles,  1  Buck,  490.    So  where  an  executor 

debts  ffoes  not  take  it  out  of  the   general  carrying  on  a  trade  as  trustee  under  a  will, 

rule,  Ex-parte  Janson,  in  re  Corf,  1  Buck,  227.  en^barks  more  of  the  testator's  property  than 

Ex-parte  Janson,  3  Madd.  229.),  they  will  be  is  prescribed  by  the  terms  of  the  will,  he  does 

admitted  to  prove  against  the  separate  estate,  it  at  his  own  risk,  and  is  therefore,  upon  the 

without  any  order  (1  Mont.  B.  L.  231.),  for  the  bankruptcy  of  the  firm,  entitled  to  prove  for 

purpose  of  receiving  dividends,  Car-/Hirt«Pfa/ce,  the  excess  as  a  creditor  in  his  representative 

sup.  Ex-parte  Kensington,  14  Ves.  447 ;  and  a  character,   for  the    benefit  of  the   testator's 

pledge  ot  joint  property  does  not  prevent  the  estate,  Ex-parte  Richardson,  in  re  Hodscm,  3 

holder  from  proving  upon  the  separate  estates  Madd.  138.  1  Buck,  202.  and  see  Hsmkaii  t. 

of  tl)e  bankrupt!,  if  there  is  no  other  joint  Hammond,  cited  ib.  Ex-parte  Casland,  10  ves. 

property;  nor  does  the  selling  such  pledge  121.   A  joint  and  separate  creditor  most  elect 

without  applying  to  the  commissibners  aestroy  against  which  estate  he  will  prove  in  the  first 

the  right  to  prove,  in  the  absence  of  all  fraud,  instance,    Ex-parte  Hay,  15  Ves.  4.  Ex-psrit 

Ex-parte  Getter,  in  re  SiU,  2  Madd.  262,  and  see  Mason,  in  re  Kirhy,  1  Rose,  159.  2  Mont.  fe.  L. 

Ex-parte  HiU,c\t^di  in  WiUetw,  Pringle,2BoB,  119,  120.  n.;  and  electing  to  go  against  the 

Sc  P.  191.  n.    When  joint  creditors  are  ad-  joint  estate,  he  has  no  preference  to  the  other 

mitted  to  prove  against  the  separate  estates,  loint  creditors  upon  the  surplus  of  the  estate 

|f  they  prove  against  one  separate  estate  ex-  beyond  the  separate  debts,   Ex-parte   Bevat, 

clusively  of  the  rest,  the  estate  so  burthened  is  10  Ves.  167.     But  a  joint  creditor  suing  out 

entitled  to  reimbursement,  Ex-parte  WUcock,  if^parate  commissions;  and  proTing  a  joint  debt 
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and  afterwards  the  goods  came  to  the  defendant's  hands^  atid  he 
<x)nverted  them ;  but  whether  the  sale  of  the  said  commissioners. 


liQcler  one  In  ignorance  of  hU  right  to  prove  as  before  the  bankruptcy,  Ex-parte  CampbeU,  16 
«  separate  creditor  under  the  other  in  respect  Ves.S44.  Sup.  p.  489.;  nor  engagements  for  the 
of  the  residue  of  the  same  debt,  is  not  thereby  guarantee  of  debts  not  due  at  Uie  time  of  the 
held  to  have  conclusively  elected  to  prove  as  a  bankruptcy,  Ex-parie  Mineiy  14  Ves.  189.  £a^• 
joint  creditor;  but  upon  refunding  the  divi-  paite Garden, 5 Ves. S86. £x-|NuteJdiiM, Cowp. 
dend  out  of  the  joint  estate,  with  interest,  may  460.  See  also  Ex^parte  HnUonf  14  Yes.  598. 
prove  against  the  separate  estate  of  the  other,  In  the  nuUter  of  M^ghumy  1  Sch.  Si  Lef.  17^. 
Ex-parte  Swanzy^  1  Buck,  7.  The  creditors  of  UHerwn  v.  Ftfmon,  3  T.  R.  539.  4  T.  R.  570. ; 
a  firm  of  three  partners  may  prove  under  a  though,  as  already  obsefved,  it  is  otherwise  aa 
commission  against  another  firm,  in  which  the  to 'contingent  debts  secured  by  a  bond  with  a 
same  three  are  partners  with  others,  see  6.  O.  penalty  previously  forfeited,  Hancock  v.  £11^- 
6th  March  1794.  Ex-parte  WorthingUntf  in  re  wieUj  3  T.  R.  435.  Exrparte  Rowlatty  it  Rose; 
Gratfy  3  Madd.  S6.  Ex-parte  Maoon,  1  Rose,  423.  416.  Sop.  p.  489 ;  but  no  proof  is  allowed  where 
It  is  a  general  rule,  subject  to  the  exceptions  the  amount  of  the  injui^  sustained  by  the 
already  mentioned,  that  no  debts  are  provable,  breach  of  the  condition  ot  the  bond  is  not  ca- 
unless  due  previous  to  the  act  of  bankruptcy,  pable  of  valuation,  see  The  Overoeero  0/  St, 
see  Bantford  v.  Burrell,  ti  Bos.  &  P,  1.;  and  Martin  v,  Warren,  iBam.  &  A.  491,  in  which 
the  2d  section  of  the  stat.  46  Geo.  3.  c.  195.,  case  it  was  held  that  a  contingent  debt  secured 
allowing  the  proof  of  debts  bona  fide  contracted  by  a  bond  to  indemnify  a  parish  against  the 
before  ue  date  of  the  commission,  does  not  maintenance  of  a  bastard  child  was  not  a  debt 
seem  to  apply  to  cases  of  judicial  proceedings,  provable  under  the  commission,  though  the 
see  Ex-parte  Kenuheadj  1  l^ose,  149. ;  and  money  bond  had  been  forfeited,  and  see  CroiSard  v. 
due  upon  a  judgment  for  n)esne  profits,  has  Vander  Heyden,  3  Wils.  270.  Coles  v.  Gowery  6 
been  held  not  within  the  9th  section  of  that  ]^t,  110.  Tanjlorv.  Young,  3  Bam.  6c  A.  521. 
act  relative  to  debts  payable  at  a  future  day,  S.  C.  2  Moore  Rep.  324. ;  nor  uncertain  da- 
Moggridge  v.  Davis,  W ightw.  16 ;  debts<  illegal  mages,  where  the  demand  cannot  be  ascer- 
in  themselves  (as  to  which  see  1  Inst.  ii.  24.  ta|ned  but  through  the  intei-vention  of  a  jury, 
(p).)  cannot  be  proved,  except  in  the  case  of  as  trespass  for  mesne  profits,  or  a  breach  of 
bills  or  notes  given  for  a  usurious  consideration  covenant  to  c|o  any  other  act,  except  the  pay- 
in  the  hands  of  an  indorsee,  without  notice,  '  ment  of  money,  see  Goodtitle  v.  North,  Dougl. 
Stat.  58  Oeo.  3.  c.  93 ;  nor  debts  barred  by  the  584.  Banister  v.  Scott,  6  T.  R.  489,  Uamnumd  v. 
Statute  of  Limitations,  Ex-parte  Dewdney,  15  Toulm'm,  7  T.  R.  612,  Ex-parte  Mare,  8  Ves. 
Ves.  498.  Ex-parte  Rvffey,  2  Rose,  59. 245 ;  nor  335,  Ex-parte  Granger,  10  Ves.  351 ;  so  there 
voluntary  bonds  (unless  as  against  the  surplus  can  be  no  proof  in  respect  of  a  verdict  for  da- 
after  the  other  creditors  are  satisfied,  The  A^-  mages  obtained  before  the  bankruptcy,  if  judg- 
mgnets  of  Gardner  v.  Skinner,  2  Sch.  6c  Lef.  inent  is  not  signed  until  after,  see  £r-parfetfftfy 
S28.,  but  see  1  Christ.  B.  L.  174),  though  given  Ex-parte  Charles,  and  Bossy,  Gilbert,  cited  sup. 
onder  a  strong  moral  obligation,  as  by  way  of  p.  488  ;  nor  for  costs,  unless  final  judgment  is 
compensation  to  a  woman  whom  the  bankrupt  sigqed  before  the  bankruptcy,  id.  ib. ;  and  this 
had  married,  he  being  already  married,  with*  extends  to  the  case  of  a  nonsuit  dT  verdict  for  the 
out  her  knowledge,  to  another  person,  Gillum  defendant,  see  Walker  v.  Barnes,  1  Marsh.  346, 
▼.  Locke,  9  Ves.  612,  (though  a  bond  for  the  overruling  Watts  y.  Hart,  1  Bos.  Sc  P.  134;  nor 
arrears  of  sach  voluntary  engagement,  being  a  when  the  creditor  has  taken  the  bankrupt  in 
valuable  consideration,  may  be  proved,  S.C.  and  execution  after  the  commission,  which  is  deem- 
see  Stiles  v.  Attorney  General,  2  Atk.  521.  Ex-  ed  a  conclusive  election  (Ex-parte  Knowelli  ^^ 
parte  Perry,  2  Christ.  485.) ;  nor  contingent  Ves.  192.),  although  done  by  an  agent,  without 
debts,  as  in  the  case  of  a  bond  given  by  a  per-  the  knowledge  of  his  principal,  Eac-parte  War* 
son,  on  marriage,  to  pay  a  sum  of  money  to  his  der,  1  Cook.  B.  L.  132.  cited  i(>. ;  but  a  creditor 
wife,  if  she  survived  him,  TuUey  v.  Spinks,  2  having  his  debtor  in  execution^  may  defer  his 
Ld.  Raym.  1546.  2  Str.  86.  and  see  Ex-parte  election  until  the  dividend,  Ex-pqxfe  Warwicke^ 
Barker^  9  Ves.  1^0.  Ex-parte  Whitaker,  iRose,  14  Ves.  138.  That  if  the  bankrupt  is  vo^^^. 
501.  Winter  v.  3Iousey,  2  Bam.  6c  A.  802.;  or  a  tarily  discharged  from  the  execution^  the  debt 
covenant  by  the  baukrupt,  in  his  marriage  set-  cannot  be  proved,  Ett-parte  Bisson,  1  Cook.  B.L. 
tlement,  in  the  event  of  his  surviving  the  wife,  133.  Pebts  may  be  proved  at  any  of  the  pub- 
and  no  children  by  the  marriage,  to  pay  a  lie  meettn|;s,  though  after  a  dividend  (in  which 
moiety  of  the  trust  money  to  which  he  would  case  a  dividend  upon  such  debts  egual  to  the 
be  entitled,  to  be  divided  amongst  her  next  of  former  dividends,  is  paid  in  the  first  place, 
kin,  the  events  not  taking  place  until  long  after  before  distribution  of^  the  residue,  1  Cook. 
the  bankruptcy,  Brandon  v.  Brandon,  2  Wils.  B.  L.  521) ;  and  the  usual  proof  is  the  depo- 
Ch.  Rep.  14 ;  nor  a  warrant  of  attorney  to  en-  sition,  or  affidavit  of  the  creditor,  unless  rar- 
ter  up  judgment  upon  a  contingency  which  ther  evidence  is  reauired,  see  1  Atk.  71.  221. 
4loes  not  happen  until  after  the  bankruptcy,  £x-parf eiS^mes,  11  Ves.  621.  Stats.  21  Jac.  1.  c. 
Stames  v.  Planck,  8  T.R.  386. ;  nor  an  agreement  19.  s.  9.  5  Oeo.  2.  c.  30.  s.  29. 1  Atk.  77  ;  or,  in 
to  traiisfer  stock  within  one  month  after  request,  the  case  of  public  companies,  by  their  proper 
Ex-parte  Alcock,  1  Rose,  325. 1  Ves.. 6c  B.  176.,  officer  having apowcr  of  attorney  for  that  pur- 
and  see  Ex-parte  King,  Ex-parte  Mare,  8  Ves.  pose,  1  Cook.  B.  L.  127.  Ex-parte  The  Bank  0/ 
3J4,  5.,  unless  there  is  a  default  upon  request  England^  1  Rose,  143.  Ex-parte  The  ^ank  rf 
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notwithstanding  the  said  gift  and  delivery  to  Tibnam,  be  good 
Or  not)  that  was  the  doubt  referred  to  the  consideration  of  the 


BngktnAy  1  Swanst.  10. 1  WiU.  Ch.  Rep.  S95 ;  so  30s.  in  the  pound  on  his  debt,  including  inte- 

proof  may  be  made  in  tiie  case  of  bonds  or  rest  where  due,  to  the  time  of  proof,  Ex-^rU 

other  debts  assigned,  by    the   assignor   and  3/artm,  2  Rose,  87.  £x-partf  De  Tmiei,  IKose, 

*asBignee  joiatly,  l  Cook.  B.  L.  145 ;  by  trns-  10 ;  though  if  he  has  received  any  part  of  his 

fee  and  cestatqae  trust  jointly.  Green,  149.;  demand,  or  is  entitled  to  a  dividend  under  an- 

by  a  guardian  on  l>ehalf  of  an  infant.   Ex-  other  estate  {Ex^paite  Twttl^  ^  Rose,  20S.  n., 

jMrf«  BtUon^  1  Atk.  S51.    Walart  v.  JF/ott,  2  though  declared  after  a  claim  made,  nniess  it 

ftro.  C.  C.  305 ;  by  a  person  who  has  undertaken  was  rejected  on  a  point  of  law  afterwards  over- 

tiie  managemetit  of  the  af^rs  of  a  creditor  ruled,  when  the  proof  would  relate  to  the  time 

^ttmeompotfMnltUy  Ex-parte  IdaUby^  1  Rose,  S87;  of  the  claim,  Ex-ftarte  Royal  Bank  ^  Emgknd^ 

h^  one  of  the  admirals  on  behalf  of  all  the  cap-  S  Rose,  197.  In  re  Gibgon  and  Johnaon^  cit.  ib.), 

tains,  upon  file  estate  of  a  navy  agent,  Ex-parte  the  proof  can  only  l>e  for  the  residue,  Ex-parte 

Rnueett,  4  Mont  B.  L.  71 ;  or  by  a  legatee  on  be-  Leers,  6  Ves.  644.  Ex-parte  Toddy  2  Rose,  S02. 

half  of  himself  and  others,  upon  the  estate  of  n.    By  stat.  49  Geo.  3.  c.  121.  s.  14.  a  creditor 

a  baidcrupt  executor,  subject  to  a  direction  having  brought  any  action  for  a  provable  debt, 

that  the  dividends  should  be  paid  into  the  Bank,  shall  not  be  allowed  to  prove  without  relia- 

Ex-parte  Moody,  t  Rose,  413.  Creditoirs  having  quishing  such  action,  ana  the  proving  a  debt 

securities  must  specify  them  in  tlie  proof,  and  under  the  commission  is  an  election  bv  the 

produce  them  before  the  commissioners,  bv  creditor,  not  to  proceed  against  the  bankrapt 

whom  they  are  regularly  marked  as  exhibited,  by  action  or  suit  in  respect  of  such  debt,  see 

see  Ex'pnrte  Howuk,  1  Buck,  390. ;  and  if  a  Ex-parte  Grant,  1  Buck,  90 ;  the  proof  operates 

creditor  having  a  mortgage  or  other  pledge  of  as  a  discontinuance,  Ex-parte  WooUeff,  1  Rose, 

any  part  of  the  bankrupt's  property,  or  having  394 ;  and  proving  a  debt  under  a  commiasioBis 

bon^,  bilb.^rc.  pledged  in  his  hands  (£x-parfe  an  election,  notwithstanding  the  eatat^  does 

Smith,  Cook.  B.  L.lf5,  and  bills  delivered  by  not  produce  15a.  in  the  pound,  Read  v.  Sncer^, 

tti^  bankrupt  to  his  creditor  without  indorse-  3  Maul.  &  S.  78. ;  and  the  clause  has  been  heid 

ment  are  considered  as  a  security,  see  Ex-parte  to  extend  to  a  creditor,  who,  having  two  bilb, 

Blaekbimme,  10  Ves.  206.  Ex-parte  Ratkbone,  in  sued  the  bankrupt  to  execution  on  one,  and 

re  Brown,  3  Madd.  134. 1  Buck,  215.),  offers  to  proved  on  the  other,  Ex-parte  Dicksim,  l^Rose, 

prove,  the  pledge  must  be  first  sold  by  order  of  98.  Watson  v.  Medex,  1  Barn.  6c  A.  191.  dt 

the  commissioners,  and  the  creditor  can  only  infra ;  so  a  creditor,  who  has  proved  after  ob- 

be  admitted  to  prove  the  deficiency  of  his  debt,  taining  judgment,  cannot  proceed  against  the 

O.  O.  8th    March    1794.    Ex-wirte    Coming,  bail,  Linging  v.  Comyn,  t  Taunt.  246  ;  oor  eaa 

Ck>ok.  B.  L.  4ttiedit.  119.,  and  aee  Ex-parte  acreditor,  after  proving  under  a  separate  coia- 

JFI«ler,ta  re  Barker,  3  Madd.  159. 1  Buck,  188.  mission  a«^ainst  one  of  several  partners,  pra- 

Exforte  Read,  1  Buck,  239 ;  though  in  the  case  ceed  in  a  joint  action  against  him   and  the 

of  equitable  mortgages,  application  mnst  be  others,  without  indemnifying  him  from  costs, 

made  to  the  court  for  a  special  order  for  sale  of  Ex-parte  Head,  1  Rose,  460 ;  though  snda  pn>of 

the  premises  (fie-parte  Pagler,  16  Ves.  434.),  does  not  discharge  the  other  partners,  tieatk 

the  costa  attending  which  are  payable  out  of  v.  Hall,  4  Taunt.  326.    Bnt  where  a  creditor 

the  proceeds  of  the  sale  {Ex-parte  Garlmtt,  2  had  two  debts  in  respect  of  distinct  Contracts, 

Rose,  78.,  and  see  f/ittrJIcma  v.  Ramsbottom,  1  oneof  which  he  proved,  it  was  ruled  that  he 

Price.  138),  unless  there  is  a  written  instrument  was  not  thereby  precluded  firom  proceeding  at 

spedfying  the  agreement  upon  which  the  claim  law  for  the  other,  Watson  v.  Medex,  1  Bani.& 

ariaea,  Ex'parte  Brighteven,inre  WiUs,  1  Buck,  A.  121.  in  which  case  Abbott  J.  noticed  a  dif- 

148 ;  but  a  second  mortgagee  is  not  compellable  ference  between  the  language  of  the  two  parts 

to  join  in  the  sale,  without  payment  of  his  de-  of  this  section,  and  observed  that  the  case' of 

mand,  Ex-parte  Jackson,  5  Ves.  257 ;  an  order  Ex-parte  Dickson,  (sup.)  was  determined  apoa 

of  sale  may  be  obtained  by  a  second  mortgagee,  the  first  part,  viz.  that  which  directs  that  a 

Ex-parte  ant>ett,  7  Vin.  Abr.  102;  and  under  creditor  who  has  brought  an  action  shall  not  be 

special  circumstances,  as  to  give  a  right  of  admitted  to  prove  without  relinquishing  the 

voting  in  the  choice  ofassignees,  a  creditor  has  action.    In  case  of  mutual  credits,  or  matsal 

been  allowed  to  prove  the  reaidue  after  a  va-  debt8,between  the  bankrupt  and  an^  otherpcr 

luation  of  the  pledge  before  a  sale,  see  Ex'  son,  before  the  bankruptcy,  one  debt  mvjr  be  set 

parte  Nwm,  1  Rose,  322.  Ex-parte  De  Tastet,  off  against  the  other,   and  only  the  balance 

1  Rose,  324.  Ex-parte  Smith,  2  Rose,  63.  Ex-  claimed,  by  stat.  5  Geo.  2.  c.  30.  s.  28. ;  the 

parte  Greenwood,  1  Buck,  327 ;  but  a  creditor  stats.  2  Geo.  2.  c.  22.  s.  13.  8  Geo.  9.  c.  24.  a.  4. 

having  abandoned  his  pledge  at  the  time  of  giving  the  right  of  set-off  generally,  extend 

proving  liis  debt,  cannot  resort  to  it  again,  on  to  the  case  of  actions  brought  by  assigaeef, 

finding  it  to  be  of  value,  Exutarte  Downes^  1  Ridout  v.  Brough,  Cowp.  133 ;  bat  the  set-off 

Rose,  96.    The  rule  in  question  only  applies  allowed  in  bankruptcy  has  a  more  extended 

when  the  security  is  the  property  of  the  bank-  operation  than  the  general  one,  in  conseqnenee 

rupt,  Ex-parte  Parr,  1  Rose,  76.  Ex-parte  Good-  of  the   words,  ^'  mutual  credit"   contained 

tnaii,  3  Madd,  373.;  and  in  the  case  of  distinct  in    the    statute    5  Geo.   2.    c   30 ;  thus  it 

engagements  by  the  bankrupt  and  other  per-  has  been  held  tiiat  the  act  is  not  confined  to 

sons,  the  creditor  is  entitled  to  prove  for  the  pecuniary  demands,  bnt  wherever  there  i*  > 

iiiU  amount  of  the  wholCi  until  he  has  recwed  matoal  trust,  that  is,  wherever  one  party  beiag 
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court     And  judgment  was  given  by  Wray,  *Chief  Justice^  and  [  •25  b.  ] 
the  whole  court,  for  the  plaintiffs.   And  in  this  case  divers  points 
were  resolved : 


indebted  to  another  tnists  him  with  goods,  it  is 
a  case  of  mutual  credit  within  the  act,  Olive  v. 
Smithy  5  Taunt.  56.  and  see  Ex-parte  DcezCy  1 
Atk.  228.  Smith  v.  Hods »»,  4  T.  R.  211.  Parker 
▼.  Carter,  Cook.  B.  L.  5th  tdit.  567.  Ex-parte 
Present,  1  Atk.  J3l.  French  v.  Fenn,  Cook.  B.L. 
55*.  Atk'ms'tn  v.  EUlntt,  7  T.  R.  378.     A  debt 
due  from  the  bankrupt  on  a  bond  payable  at  a 
future  day,  may  be  set  off  against  a  present 
debt  oB  simple  contract,  Ex-parte  Prescot,  sup. 
Atkinum  v.  Elliott,  stip. ;  but  no  set-off  is  al- 
lowed where  the  debt  is  contingent  at  the  time 
of  the  bankruptcy,  sec  Ex-parte  Groome.  1  Atk. 
115.  Hancock  N,  EntwUtle,  3T.  R.435.  Gkn- 
niev.  Edmunds,  4  Taunt.  775.  Ex-parte  BU^deny 
f  Rose,  249.  Ex-parte  WhUtaker,  1  Rose,  301. ; 
nor  Inhere  the  demand  is  in  trover,  see  WU- 
kins  V.  Carm:chael,  Dongl.  101.  Smith  f,  Hodson, 
4  T.  R.  211.  Cohonv.  IVelsh,  1  Esp.  N.  P.  378. 
Staai^orth  ▼.  Felloivs,  1  Marsh.  184. 2  Rose,  151. 
In  case  of  bills  and  notes,  the  holder  may,  on 
the  bankruptcy  of  the  acceptor,  set  off  the  bill 
against  a  debt  owing  to  the  bankrupt,  Hankey 
V.  Smith,  3  T.  R.  508.  n.  (a).    Dixon  v.  Ecans, 
6  T.  R.  57.  Ottshterlony  v.  Easterly,  4  Taunt. 
888 ;  or  the  indorsee  of  a  dishonoured  bill  may 
set  it  off  against  a  debt  due  to  the  bankrupt 
indorser,   sec   Crosse  v.  Smith,  1  Manl.  &  S. 
545 ;  or  the  acceptor  of  an  accommodation  bill 
drawn  by  the  bankrupt  before,  but  paid  to  an 
indorsee  before  the  bankruptcy,  may  set  off  the 
amount  in  an  action,  bv  the  assignees,  as  mu- 
tual credits.  Smith  v.  fjodsm,  4T.  R.  211.  and 
see  Ex-parte  Boyle,  Cook.  D.  L.  567. ;  but  to 
enable  the  holder  of  a  bankrupt's  acceptances 
to  avail  himself  of  them  in  an  action  by  the 
assignees  against  him  on  his  own  acceptances, 
it  must  be  proved,  either  that  the  obligation 
on  himself  to  pay  the  bills  so  set  off  commenced 
before  the  bankruptcy,  to  bring  it  within  the  ge- 
neral law  of  set  off,  or  that  there  was  some  con- 
nexion in  the  origin  of  the  transaction,  to  bring  it 
within  the  cases  of  mutual  credit,  Oughierlonyv, 
Easterly,  snp.  Sheldon  v.  RothMhild,  2  Moore, 
43.    So  a  bill  to  which  the  bankrupt  is  a  party j 
indorsed  to  the  defendant   after  the  act  of 
bankmptcy,  cannot  be  set  off.  Marsh  v.  Cham' 
hers,  2  Stra.  1234 ;  and  the  onus  probandi  as  to 
the  time  of  receiving  it  lies  on  the  defendant, 
Dickson  ▼.  Evans,  6  T.  R.  57.  and  see  Moored, 
Wright,  2  Marsh.  209.    So  where  the  bank- 
mpts'  acceptances  were  coUnsively  obtained  of 
a  third  person  with  a  riew  of  covering  them  by 
purchase  of  goods  of  the  bankrupt,  it  was  ruled 
that  they  coold  not  be  set  off  to  an  action  by 
the  assignees  for  the  price,   Fair  v.  Mclver^ 
16  Easty  130.    loicase  of  policies  of  insurance, 
an  underwriter  is  entitled,  where  the  assured 
has  become  bankrupt  after  the  policy  of  insu- 
rance was  effected,  to  deduct  the  balance  due 
to  him  before  the  bankruptcy  from  the  amount 
of  his  subscription  In  the  event  of  a  loss  subse- 
quent to  the  Dankruptcy,  Graham  ▼.  BusseU,  t 
Marsh.  561.  3  Price,  227;  so  a  broker  effect* 
ing  a  policy  of  insurance  under  a  del  credere 
coranusslon  T  which  is  a  commission  nnder  which 
the  agenti  in  consideration  of  aa  additioiwl 


premium,  engages  to  insure  to  his  principal  not 
only  the  solvency  of  the  debtor,  but  the  pimc- 
tual  discharge  of  the  debt,  see  6  Bro.P.C.  287; 
Beawes,  429.  Paley's  Princ.&  Agent,  55.,  and 
he  is  liable  in  the  first  instance,  Wilson  v. 
Crrtg^OTi,  1 T.  R.  113.),  has  a  ri^t  to  set  off 
the  money  due  for  losses  against  a  claim  by 
the  underwriter  or  his  assignees  for  prcmiumS| 
though  the  loss,  occurring  before  the  bank* 
ruptcy,  was  not  adjusted  till  after  the  com- 
mission, Grove  ,v.  Dubois,  1  T.  R.  112.  Bin  y. 
Dickason,  id.  285.  Wienholtv,  Roberts,  2  Camp* 
585.  Baker  v.  Langhom,  6  Taunt.  519. 2Mar8Ei. 
215 ;  but  it  is  otherwise  if  the  policy  is  not 
effected  in  the  name  of  the  broker,  nor  left  in 
his  custody,  Peele  v.  Northcote,  7  Taunt.  478. 
1  Moore,  178.  Cumming  v.  Forester,  i  Maul.  S^ 
S.  494;  and  a  broker,  without  a  commission 
del  credere,  is  not  entitled  to  set  off  against  an 
action  for  premiums  by  the  bankrupt  under- 
writer's assignees,  a  loss  on  a  policy  effected 
by  him  as  agent  (though  it  is  otherwise  if  the 
underwriter  consented  to  consider  him,  and 
dealt  with  him  as  principal,  see  Coster  r.  Eaton, 
S  Maul.  &  S.  112.),  where  there  has  been  nQ 
adjustment,  though  the  loss  took  place  before 
the  bankruptcy,  see  Baker  ▼.  Smith,  16  East, 
382.  Baker  v.  JLanghom,  sup. ;  so  an  insurance 
broker  indebted  to  the  estate  of  a  bankrupt 
underwriter  for  premiums,  is  not  entitied  to 
set  off  returns  of  premiums  due  upon  the  ar« 
rival  of  ships  since  the  bankruptcy,    Minef 
V.  Forrester,    4  Taunt.   541.    GoldsdmUt  ▼. 
Lyon,  id.   534.     The  statute    does   not    ex- 
tend to  the  case  of  mutual  credit  between 
a  bankrupt  together  with  a  solvent  person , 
and  a  third  party,  see  Staniforth  ▼.  FeUowi$f 
sup.  where,  on  an  attempt  to  set  off  a  demand 
against  three  partners,  two  of  whom  only  had 
become  bankrupt,  to  an  action  by  the  solvent 
partner  and  the  assignees  of  the  bankrnptSi  It 
was  held  that  the  case  was  not  within  the  rale 
of  mutual  credit  in  bankraptcy.     Joint  and 
separate  debts  cannot  respectively  be  set  off 
against  each  other,  see  Ex-parte  Christie^  10 
Vcs.  105.   Ex-parte  Twogoody  11  Yes,  517.; 
though  a  set-off  has  been  allowed  of  a  separate 
debt  due  from  the  bankrupt  to  the  petUidner 
against  a  joint  bond  from  nimself  and  another 
person,  as  his  surety,  Ex-parte  Hansom,  It  Yea. 
346. 1  Rose,  156.  So  a  debt  due  to  the  wife  dioii 
sob.  cannot  be  set  off  against  a  debt  fiom  the 
husband,  Ex-parte  Blagden,  2  Rmo,  249;  nor 
lean  an  executor,  though  residuary  legatee,  set 
off  a  debt  due  to  the  testator,  against  one  due 
from  himself  personally.  Bishop  v.  Chwrehy  3 
Atk.  691.    And  in  order  to  bring  a  case  vi^tiiin 
the  statute,  the  debt  must  not  be  contingent, 
but  a  debt  existing  at  or  before  the  bankrapt- 
cy, Brandon  v.  London,  2  Wils.  Ch.  Rep.  14; 
and  the  question  of  mutual  credit  cannot  arise 
where  the  credit  is  created  after  the  act  of 
bankraptcy,  Raphael  v.  Birdwood,  5  Pri.  Rxclf, 
Rep.  604 ;  except  that  by  stat.  46  Geo.  5.  c. 
135.  s.  3.  mutual  debts  and  credits  may  be  set 
off  notwithstanding  a  prior  act  of  banlmtptcr, 
where  the  credit  was  given  two  calendar  monoft 
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Jbdinneiit  1st,  That  the  said  sale,    made  by    the  said  commissioners, 

was  iMod  *'*     ^^  8®°^ »  ^°^  because  tihe  doubt  arose  only  upon  the  word* 

1  Sidcr.  «72.  Mo.  594.  pi.  805.  [Shep.  Touch.  67.  Vin.  Abr.  Creditor  and  Baukrapt,  S.  pi.  5.  Com* 
J)ig.  Bankrnpt,  D.  16.J 

_*-  .    ■  ■ 

before  the  date  of  the  commission,  without  no-  will  not  only  bar  the  estate  taU  and  remainders, 
lice  ofthe  bankruptcy  or  insolvency  of  the  party,  but  destroy  the  power,  Sugd.  Pow.  180.    So 
or  that  he  had  stopped  payment.    As  to  notice  where  the  bankrupt  was  tenant  for  life,  re- 
of  bankruptcy,  or  insolvency,  see  infra.  mainders  over,  with  an  ultimate  remainder  to 
Srd.  As  to  ,the  assignment,  and  the  duties  himself  in  fee,  with  a  power  of  revocation,  it 
and  liability  of  the  assignees. — ^Assignees  are  was  held  that  the  life  estate  and  remainder 
chosen,  at  the  second  meeting,  by  the  majority  in  vested  in  the  assignees,  and  his  power  of  revo^ 
▼aloe  of  those  creditors  who  have  proved  debts  cation  was    gone,  Anon.  Lof^^  71. y  and  see 
of  £10.  or  upwards,  stet.  5  Oeo.  2.  c.  30.  ss.  26,  Thorpe  v.  GoodaU,  17  Ves.  988. 460.  Doe  v.  firi. 
S7.;  and  such  election  will  not  be  set  aside,  tain,  2  Bam.  &  A.  95.  Sugd.  Pow.  61. 1  Prest. 
because  creditors  whose   votes  would    have  Abst.  176, 7.    But  where  /I.  tenant  for  life, 
turned  the  scale  were  not  prepared  to  vote,  and  B.  tenant  in  tail  male,  remainder  in  fee  to 
or  were  prevented  from  voting  b^  accident,  or  A,  and  his  heirs,  &c,  being  partners  in  trade, 
absence  idiroad,  Ex-parte  Gregniery  1  Atk.  ^0.  became  bankrupt,  it  was  held  that  a  bargain 
Ex-parte  Surtees,  12  Yes.  10.  Ex-parte  Butter-  and  sale  under  a  joint  commission  against  them, 
JUl,  1  Rose,  192 ;  nor  because  the  commission-  only  conveyed  an  estate  for  the  lite  of  A.  ajid 
ers  improperly  reject  the  proof  of  a  creditor  a  base  fee  determinable  on  the  death  of  B. 
whose  vote  would  have  altered  the  choice,  and  failure  of  heirs  male  of  his  body,  the  exe- 
Ex-pturte  Durenty  in  re  Enfieldj  1  Buck,  201.  and  cution  of  the  power  of  the  commissioners  over 
ittkx-parte  Thompson,  in  re  Matthewson,  cit.  lb. ;  each  estate,  under  21  Jac.  1.  c.  119.  operating 
though    it   is   otherwise  if  such    proof  was  separately  on  each  estate,  Jervie  v.  Tti^tev) 
ftwidnlently  procured   to  be  rejected,   with  3  B.  &  A.  557.    So  the  bargain  and  sale  will 
'a  view  to  influence  the  choice  of  assignees  pass  copyhold  eetates,  Cro.  Car.  550.  (though  eo- 
rS.  C),    or  if    creditors   are    kept  back  by  pyholds  are  usually  excepted  out  of  the  as- 
tnady  Ex'parte  Swieee,  sup. ;  ana  where,  by  signment,    and   conveyed  directly  from   Uie 
the  ndstake  of  the  commissioners  in  rejecting  commissioners  to  purchasers,  in  order  to  avoid 
a  power  of  attorney,  the  principal  creditor  was  the  payment  of  double  fines,  Drmy  v.  Af«i,  1 
prevented  from  voting  in  the  choice  of  assig-  Atk.  95.  Ex-parte  Harvey ,  1  Buck,  493.  S.  C 
nees^  and  the  circumstances  were  very  speciid,  4  Madd.  403.  and  see  1  Inst.  i.  667.  (27.)); 
a  new  choice  was  directed,  the  petitioner  in-  lands  held  in  joint  tenancy,  which  may  be  sold 
demnifying  the  estate  against  all  costs,  Ex-  as  to  the  bankrupt's  moiety,  1  Atk.  193 ;  and 
parte  Edwards,    1  Buck,  411;    so  where  the  lands  in  right  of  the  wife,  which  may  besoM 
great  body  of  the  creditors  had  been  excluded  during  the  coverture ;  but  it  is  otherwise  as  to 
from  proving,  but  were  afterwards  admitte<l,  property  settled    to  her   separate  use ;  and 
the  CQort  directed  a  new  choice  of  assignees,  where  the  bankrupt  b  entitled  to  property  in 
Ex-parte  Hawkins,  1  Buck,  520.    Where  a  ere-  right  of  his  wife  which  can  only  be  got  at 
ditor  to  a  large  amount  is  prevented  attending  tlirough  the  medium  of  a  court  of  equity,  the 
b^  indisposition,  the  commissioners  in  their  right  of  the  wife  to  require  a  settlement  of  ity 
discretion  may  adjourn   the  choice  of  assig-  holds  against  the  assignees  as  weU  as  the  iuis- 
nees,  Ex-parte  Garland,   2  Rose,  361.  To  the  band  himself,  Mitford  v.  Mitford,  9  Ves.  87. 
persons  thus  elected,  the  commissioners  are  1  Chr.  B.  L.  167  ;  but  where,  according  to  the 
empowered  to  make  a  general  assignment,  by  Jewish  custom  on  marriage,  the  husband  took 
deed  indented  and  inrolled  (infra)  of  all  the  all  the  wife's  fortune  and  future  ehoses  ta  ac- 
bankrupt's  estate  and  effects,  stats.  13  Eliz.  c.  tion,  and  covenanted  to  restore  it  with  50  per 
7.  s.  2.   1  Jac.  1.  c.  15.  s.  13.  5  Ann.  c.  22.  5  cent  profit,  within  six  months  after  his  decease; 
Ceo.  2.  c.  30.  ss.  26.  30 ;  which  is  held  to  pass  the  court  held,  that  whatever  might  be  the 
.ever^  species  of  properly  or  right,  whereof  by  general  equity  of  a  wife  against  her  husband's 
possibihty  a  pront  may  be  made,  and  in  which  assignees,  or  purchasers  from  them,  in  this 
the  bankrupt  is  legallv  or  equitably  interested,  case  she  could  have  none,  for  by  her  settle- 
Smiths.  Coffin,  iH,BL^k4^,  Hesse Y,  Stevenson,  ment  she  had  expressly  abandoned  it,  and 
3  Bos.  &  P.  565.  Hitchin  v.  Bastch,  3  Smith,  58.  consented  to  rely  on  her  husband's  coveoaat, 
7£a8t,  53.  cit.  infra,  TrAtftroreAv./>aDis,  1  Ves.  Basevi  v.  Serra,  3  Mer.  Appx.  674.  S.C  14 
Sc  B.  547 ;  as  lands,  tenements,  and  hereditaments,  Ves .  313.    The  wife's  right  of  dower  la  not  de 
in  possession,  remainder,  or  reversion,  in  fee,  for  feated  by  the  bankruptcy  of  her  husband,  oo- 
life,  or  years,  stat.  13  Eliz.  c.  7 ;  so  it  passes  less  the  act  of  bankruptcy  was  pH|i»  to  the 
estates  tail  (unless  granted  by  the  crown  as  marriage,  1  Prest.  Abst.  168.    So  tl^  vsaga- 
a  reward  for  services) ;  and  the  bargain  and  ment  passes  lands  or  goods,  &c.  cosv^ad,  or 
sale  by  the  commissioners  has  the  like  effect  in  purchased  by  the  bankrupt  in  the  joint  nanes 
barring  the  issue  in  tail  and  those  in  remainder  of  himself  and  his  wife  {Glister  v.  Hewn,  8 
and  reversion,  as  a  fine  or  recovery,  stat.  21  Ves.  195),  or  in  tlie  name  of  a  child  {Fryer  v. 
Jac.  1.  c.  19.  s.  12  ;  and  if  the  bankrupt  is  te-  Flood,  1  Bro.  C.C.  160),  or  purchased  for  his 
nant  for  life,  remainder  to  such  uses  as  he  shall  wife  (though  with  the  wife's  money,  if  pre- 
appoint, remainder  to  the  heirs  of  hb  body,  in  viously  received  and  disposable  by  him  as  hb 
which  case  the  remainder  in  tail  is  executed  own.  Tucker  y.  Ash,Htyl  288.  GUUsterw^ Hewer, 
In  the  bankrupt  tub  modo,  the  bargain  and  sale  8  Ves.  195.  9  Ves.  12. 11  Ves.  377.),  or  settled 
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and  intent  of  the  stat.  of  13  Eliz.  cap.  7.^  the  court  considered 
the  several  parts  and  branches  thereof:  First,  the  act  describes 


on  his  wife  or  children,  stat.  1  Jac.  1.  c.  15.  direction  for  paying  it  into  the  hands  of  the 
ft.  5.  See  Walker  v.  Burrows,  1  Atk.  93 ;  bat  annuitant  only,  and  to  cease  on  alienation,  de- 
a  settlement  in  consideration  of  an  intended  termincs  by  bankruptcy^  and  does  not  pati  to 
martiagfe,  or  a  settleiAent  after  marriage  in  the  assignees,  Dommett  v.  Bedford^  5  Ves.  149. 
favor  of  k  wife  and  children  bv  a  person^  not  6  T.  R.  684.  Powers  of  appoinimatif  also,  pus 
indebted,  and  not  |>eing  a  trader  at  the  time,  by  the  assignment,  and  tboagh  the  bankrupt 
will  not  be  affected  by  his  subsequent  bank-  cannot  be  compelled  to  execute  tiie  power  to 
ruptcy,  see  LiUif  v.  Otbomcy  3  P.  Wms.  298.  favor  of  the  creditors  {Thorjte  ▼.  Goodaii^  17 
Fryer  ▼.  Flood,  1  Bro.  C.  C.  160.  1  Inst  ii.  Ves.  388.  460.  1  Rose  40.),  yet  it  seems  to  bd 
839.  (o) ;  and  a  mere  gift  of  money  by  the  the  better  opinion,  that  the  bargain  and  sale 
bankrupt  to  his  son,  is  not  within  the  act,  Ex-  of  the  commissioners  will  have  the  same  ope- 
parte  SkarUmd,  7  Ves.  86.  Kewnngton  v.  Chand-  ration  as  a  due  execution  of  the  power  by  the 
/er,  2  Maul.  &  S.  36.  The  assignment,  also,  bankrupt  whilst  solvent,  see  Sugd.  Pow.  179, 
passes  equities  of  redemption,  and  the  lands  180.  The  assignment,  also,  passes  all  personal 
mortgaged  may  be  sold  by  the  assignees,  on  property  of  the  bankrupt  .wherever  situated, 
tender  and  payment  of  the  mortgage  money,  whether  in  this  country  or  abroad,  see  Hwster 
sUt.  21  Jac.  1.  c.  19.  Infra,  2  Vern.  96.  156.  v.  Poits,  4  T.  R.  182.  SiU  v.  WorssdUk,  1 H.  Bl. 
286.,  and  see  Bainbridge  v.  Pinhom,  1  Buck,  665.  Phmpsv,  Hunter,  t  H.  Bl.  402.  NetOe  t. 
135.;  advowsons,  1  Bum.  Eccl.  L.  4th  edit  125.  Cottmgham,  1  H.  Bl.  132.  The  B«nk  of  Scot- 
(but  it  is  otherwise  as  to  the  void  turn  of  a  land  v.  Cuthbert,  1  Rose,  462.  SelkrigY.  DavUs, 
cbnrch,  such  right  of  presentation  not  being  a  2  Dow,  230 ;  but  no  authority  is  given  by  the 
saleable  property^  ibid.) ;  offiees  of  inkeritanee,  bankrupt  law  to  compel  a  bankrupt  to  convey 
or  for  terms  of  years,  see  SckeUinger  v.  Blaeh-  his  foreign  real  property  to  the  assignees ; 
erbff,  1  Vez.  347.  Richardson's  ease,  1  Cook.  B.  L.  though  the  amount  is  sometimes  brought  into 
283. 1  Mont.  B.  L.  184.  17  Ves.  392 ;  but  not  the  common  fund,  by  the  creditors  assigning 
offices  that  concern  the  administration  of  jus-  their  debts  to  an  individual  who  institutes  pro- 
tice,  which  are  not  saleable,  as  that  of  seijeant  ceedings  to  recover  the  property  according  to 
at  mace  for  executing  writs  in  the  city  of  the  laws  of  the  country  where  it  is  situated,  or 
Iiondon  {Lot^field^s  case,  1  Atk.  212.),  the  by  the  refiisal  of  the  certificate  till  the  bank- 
office  of  sworn  clerk  in  chancery  {Bristow^s  rupt  consents  to  convey,  sup.  It  passes  r^Ais 
ease,  1  Atk.  210),  or  the  place  of  a  Jew  broker  of  action,  as  a  right  of  action  to  recover  real 
in  the  city  of  London,  which  is  only  a  licence,  property.  Smith  v.  Cofin,  2  H.  Bl.  444.;  a  right 
Ex-parte  Lyons,  Ambl.  89  \  though  the  office  of  of  suing  under  the  stat  9  Ann.  c  14.  for  money 
nnder-marshal  has  been  held  to  pass  under  the  lost  at  play,  Brandon  v.  Pate,  2  H.  Bl.  308.  ; 
assignment,  as  not  concerning  the  execution  debts  due  to  the  bankrupt,  stat  1  Jac.  1.  c  15. 
of  justice,  but  only  the  police,  Ex-parte  Butler,  s.  13. ;  damages  recovered  on  a  judgment  be- 
1  Atk.  210.  Ambl.  73.  (but  the  authority  of  fore  the  bankruptcy,  for  it  is  a  debt,  per  Hyde 
this  case  has  been  denied  on  the  ground  that  Ch.  J.  Benson  v.  Flower,  Cro.  Car.  166.,  and 
the  assignees  have  no  power  of  disposing  of  though  it  was  ruled  contra  in  that  case,  there 
offices  requiring  personal  service  and  attend-  can  be  but  little  doubt  on  the  point  at  this 
ance,  see  Evan.  B.  L.  15—18.  Infra).  So  the  day ;  the  benefit  of  a  covenant  or  contract 
assignment  passes  property  under  restraint  of  made  with  the  bankrupt,  as  a  contract  for 
aUemation,  as  a  lease  with  a  condition  not  to  a  purchase  {Brooke  v.  Hewitt,  8  Ves.  255)^ 
assign  vrithout  licence  passes  by  the  assign-  or  tor  the  renewal  of  his  lease,  1  Christ.  B.  L. 
meat.  Goring  v.  Warner,  7  Vin.  85.  2  Eq.  Abr.  256;  but  it  seems  that  the  assignees  cannot 
100.  fVeatheraUy,Geering,  12  Ves.  612.  jDoe  v.  compel  the  specific  performance  of  an  agree* 
Beuan,  3  Maul.  &  S.  553.  Doe  d.  Cheere  v.  ment  to  grant  a  lease  to  the  banlirupt,  see 
Smith,  5  Taunt.  795.  Ex-parte  Shtrman,  1  Buck,  WeathfreU  v.  Geering,  12  Ves.  514.  Franklin 
462.  So  a  bequest  in  trust  to  pay  the  divi-  v.  Lord  Browniow,  14  Ves.  550.  Flood  v.  FU- 
dends  from  time  to  time  into  the  proper  hands  lay,  2  Ball  ScB,9',  nor  can  they  maintain  an 
of  a  man,  &c.  to  the  intent  that  the  same  action  for  a  mere  personal  tort  to  the  bank- 
should  not  be  grantable,  transferable,  or  other-  rupt,  as  assault  or  aefamation,  nor  trespass  for 
wise  assignable,  by  way  of  anticipation  of  any  taking  goods  (though  it  is  otherwise  as  to 
unreceived  payment,  gives  the  donee  an  eqult-  trover),  for  the  relation  to  the  act  of-  bank- 
able interest  for  life,  which  will  vest  in  his  ruptcy  is  not  altowed  to  operate  so  as  to  make 
assignees,  Brandimy,  Rotrinsrm,  18  Ves.  429.  1  a  party  a  trespasser,  see  CosfMr  v.  Chitty,  1 
Rose,  197 ;  but  property  may  be  limited  to  a  Burr.  20. 1  lU.  Rep.  65.  Smith  v.  Mills,  1 T.  R. 
man  to  go  over  on  bankruptcy,  S.  C. ;  so  a  pro-  475.  The  assignment  passes  eomtmgent  inte- 
viso  for  determining  a  lease  in  case  of  bank-  rests,  as  the  benefit  of  a  contingent  legacy  to 
ruptcy  is  valid.  Doe  v.  GalUers,  2  T.  R.  233.  the  bankrupt,  Higden  v.  WiUiams9n,  3P.Wms. 
and  see  Ex-parte  Sherman,  sup.  1  Inst.  ii.  30.  132.  2  Atk.  420 ;  or  a  possibilitjr  coupled  with 
(t);  so  the  continuance  of  a  term  may  be  aa  interest,  as  an  executory  devise,  ante  p.  277. 
made  to  depend  on  the  personal  occupation  of  n:  {a1)  ;seeus  as  to  a  bare  possibility,  as  the  ex-< 
the  lessee,  in  which  case  his  assignees  cannot  pectancy  of  an  heir  presumptive  or  apparent 
dispose  of  it,  Doe  d.  Lockwood  v.  Clarke,  8  (the  fee  simple  being  in  the  ancestor,  Carteton 
£ast,  185 ;  so  an  annuity  given  by- will  with  a  v.  Leighton,  3  Mcr.  Appx.  667.  Mot^fr.  Fiome, 
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a  bankrnpt,  and  whom  he  defirauds,  scil.  the  creditors,     fiidf 
To  whom  the  creditors  should  complain  for  relief^  sciL  to  the 


Anbl.  394.  Ante  p.  t77 .  n.  (a  1) ;  a  news  waUc,  or  naing  until  tlie  bankrnptcy ,  see  Ex^pttrU  Smith 

the  baamesKofteiUng  newspapers  in  aparticnlar  tii  reBakcwdl,  SMadd.  63.  1  Buck,  149.,  and 

beat,  Me  2  N.  R.  67.  Cooke  v.  Ctdcrqfi^  3  Wils.  see  Jones  t.  Dwyer,  15  East,  21.  Joy  ▼.  Cmnp- 

580;  th$  rigki  1^  fmbtishing  a  new$pafer,  Long-  beU,  lScb.&  L.  338.   So  the  statute  extends 

fMOi  V.  TrifPf  t  N.R.  67.  and  see  Hogg  v.  iCir6if,  to  ckosf*  in  action  and  personal  rights  and  pn- 

8Ves.215;  the  goodwill  in  ubuomioo-,  hut  a  sale  vileges  ;  and  to  divesC  the  bankmpt  of  the 

by  the  assignees  of  the  bankrupt's  prem^^  apparent  ownership  of  snch  property,  the  se- 

with  the  goodwill  of  the  trade  formerly  carried  caritie^,  if  any,  must  be  delivered  over,  and 

on  there  by  the  bankrupt,  will  not  prevent  notice  must  be  given  to  the  debtor,  aee  i2^jtstf  v. 

him  from  setting  up  again  a  similar  trade.  Rowlf,  1  Vez.  348.    1  Atk.  165.   1  Wils.  260. 


withoat  express  covenant  (which  he  cannot  be    Longham  v.  Tripp,  2T.R.  67.  Gordon  Y,Eui  Mia 

to,  17  Yes.  393),  or  fraud.    Company,  7T.  K.  228.  Ex-paite  Gnmger,  dt. 
by  repre«uiting  it  as  a  continuation  of  the  old    Evan!  B.  L.  67.  Cult  B.  L.  319.  UornHowir  v. 


compelled  to  eater  into, 
by  representing  it  as  a  < 

trade,  or  by  conduct  encouraging  others  to  in-  Proud,  2  Bam.  Sc  A.  327.  Ex-pwrte  Momro,  1 

volve  themselves,  in  the  confidence  that  he  Buck,  300.;  but  stock  in  the  public  funds  stand* 

would  not  trade  again,  CmttwtU  v.  Lye,  17  Ves.  lug  in  the  names  of  the  bankrupt  and  othen 

535.  1  R(Me,  123.     In  Chandler  v.  Gardiner^  in  trust,  the  bankrupt  being  one  of  tiie  ces- 

cited  ib.  a  compensation  given  under  the  Lon-  tuique  trusts,  is  not  within  &e  act,  and  tttre. 

don  Dock  Acts  to  the  proprietors  of  ancient  fore  hu  equitable  interest,  not  b^ag  ripahin 

privileged  quays,  was  held  to  be  an  interest  In  of  actual  transfer,  will  pass  ^  assignment, 

the  ba&mpt  which  belonged  to  his  assignees.  Ex-parte  Keneiugton,  2  Ves.  Sc  B.  79.,  and  see 

By  the  bankrnptcv  of  one  partner  the  partner-  Ex-parte  Rkhmrdoon,  in  re  Chetkire,  1  Buck,  480i 

amp  is  deternuned,  and  the  assignees  are  en*  The  statute  also  extends  to  niort^^ages,  or  con* 

titM  to  his  interest  in  the  property,  but  they  dittonal  sales  of  goods  and  chattels,  as  well  as 

cannot  exclude  the  solvent  partner  from  the  to  absolute  sales,  Byal  v.  RoUe,  sup.  Br^om  v« 

posaessioa,  Allen  v.  KiJkrt,  4  Madd.  Rep.  464.  IKy/ie,  1  Bos.  &  P.  83.  n.  Uvemg  ▼.  Hood,  % 

The  assignees  are  entitled  to  the  real  and  per-  Camp.  83. ;  and  see  Giboon  v.  Bray,  i  Holt,5A6i 

sonal  property  of  the  bankrupt,  notwithstand-  in  which  it  was  ruled  that  goods  sent  npoa 

ing  his  attainder  for  felony,  stat.  5  Geo.  2.  c.  sole  and  return,  in  the  ordinary  meaning  of  thai 

30 ;  and  to  property,  goods^  ind  chattela,  in  the  pot-  mode  of  dealing,  fell  within  this  provi£>n ;  htd 

aeeewn,  order,  emd  dispomtion  of  the  hankmpt  at  ^here  the  bankmpt  only  received  the  goadi 

the  time  of  hie  bankruptcy  {Jonee  v.  Dwyer,  15  the  evening  prior  to  his  bankruptcy,  and  ia 

East,  21.)  as  rejpded  mtner,  stat.  21  Jac.  1.  c.  fact  never  unpacked  them,  the  court  heM  thsl 

19.  s.  11.  see  Thaekthwake  v.  Cock,  3  Taunt,  there  was  no   ground  for  saying  snch  goods 

4«r.  Stephens  Y, Sole,  lAtk»i70.Utdly,Gwmey,  passed  to  the  assignees  under  tlie   statate,- 

Cook.  B.  L.  5th  edit.  342.  Ryal  v.  RoUe,  1  Vex.  GiUon  v.  Bray,  1  Moore,  519.    The  status 

343. 1  Atk.  165. 1  Wils.  260.  Lingham  v.  Biggs,  does  not  affect  real  property,  nor  things  fixed 

1  Bos.  &  P.  82.  Bryson  v.  fVylie,  1  Bos.  6r  P.  to  the  freehold  for  the  purposes   of  trade, 

83.  Jackson  v.  Irving,  2  Camp.  49.  lAvesay  v.  though  removable  as  between   landlord  Bad 

Hood,  2  Camp.  83.  Gordon  v.  East  India  Com*  tenant,  as  the  coppers  of  a  brewery.  Ham  v. 

jHoiy,  7  T.  R.  228.  Dar6y  v.  Smith,  8  T.  R.  82.  Baker,  9  East,  215.  {secus  as  to  implemeiU 

Horn  V.  Baker,  9  East,  215.  Mmr  v.  Glennie,  4  of  trade,  which  are  moveable,  and  where  ar- 

Maul.  &  8.  247;  which  statute  extends  not  tides  of  trade  are  let,  accompanied  1^  an- 

only  to  property  originalW  belonging  to  the  parent  ownership,  and  there  is  no  nsage  d 

bankrupt,  but  also  to  goods  of  third  persons  trade  as  to  the  letting  of  snch  articles,  the  cmt 

left  in  the  possession,  order,  and  disposition  of  falls  within  the  statute,  S.C.  and  see  21idk> 

the  bankrupt,  provided  it  be  with  the  consent  thwaite  v.  Cock,  3  Taunt.  487) ;  nor  does  the  sla- 

of  the  true  owner,  that  is,  the  person  who  has  tute  extend  to  property  left  in  the  haoknpc't 

the  leffal  right  to  tiie  possession,  and  the  power  hands  as  trustee,  executor,  or  adasiBistrator,sss 

of  dealing  with  the  property,  Exyarte  Dale,  1  Ex'-parte  Marsh,  1  Atk.  159.   Ex^parta  EBm,  i 

BndL,  365.^152.  n.  and  see  ilfmv.  CudeU^  Atk.  101.    Boiler  v.  Ridmrdmm,  AmU.fl 

Cowp.  232.  Jonrnm  v.  WooUotony  3  T.  R.  618.  Bei^ord  v.  Woodham,  4  Ves.  40.  Winok  t.  tbh 

Ex-jmie  Martin,  2  Rose,  351."^  Vex.  243.  Mnir  ley,  1  T.  R.  619.  Viner  v.  CaddeU,  3  Esp. N.  P. 

▼.  Glennie,  sop.   Fox  v.  Fit^  and  others,  3  C.88.  Joy  v.  Campbell,  1  Scho.^  L.  328.  Infra | 

Bam.  St  A.135;  and,  notwithstanding  the  recent  or  as  factor,  banker,  broker,  &c,  see  rieiiti 

decision  of  the  Court  of  Exchequer  in  ffedtoed  CAton,  3  P.  Wms.  187.  n.   Godfrey  v.  JfSs,  5 

V.  Gregory,   1  Price,  119.  to  the  contrary,  it  P.  Wms.  186.    Whitcomb  v.  Jaco6, 1  Salk.  160. 

seems  to  be  the  better  opinion  that  property  in  Seoit  v.  Snmum,  Willes,  400.  J^oke  ▼.  HoBk^* 

the  possession,  &c.  of  the  bankrapt,  as  the  wortA,  5  T.R.  215.  Por/re  v.  JEliaion,!  East,  d44w 

joint  property  of  himself  and  a  dormant  partner,  GUes  v.  Perkins,  9  East,  12.  Ex-parte  Pmt,  1 

is  within  the  act,  see  Ex-parte  Dyster^  2  Rose,  Rose,  232.   Ex-parte  The  WakoMd  Bank  id. 

256,  Ex-parte  Barrow,  2  Rose,  232.   Mnir  v.  243.  Ex-parte  The  Leeds  Baafc,  id.  254-  or  Isr 

Glennie,  4  Maul.  6i  8.  247.    In  re  Colbeck,  1  a  particular  purpose  only,  as  furniture  let  witt 

Buck,  48;  but  in  order  to  bring  the  case  within  a  house.  Sec.   See  CopeNHw  v.  Geflbnl  1  P. 

the  statute,  the  visiMe  pMKMJM  moat  be  conti*  Wms.  314.   fValkcr  w.  BwrmU,  DongL  3l6> 
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Lord  Chancellor.    Srd»  How,  and  by  what  way,  relief  and 
remedy  is  provided,  sciL  by  force  of  a  commission  under  the 


S.C.  3  T.  R.  321.  CoUins  ▼.  Forbes,  3T.  R.S16. 
Gordon  ▼.  Ea»t  India  Company,  7  T.  R.  23T. 
Mom  ▼.  Bakery  9  East,  244.  Cull.  B.  L.  318 ; 
nor  to  goods  of  which  the  bankrupt  has  merely 
a  temporary  custody,  as  in  the  case  of  goods 
left  by  a  purchaser  in  the  hands  of  the  seller 
for  a  short  time,  till  the  former  had  an  oppor- 
tunity of  shipping  them  off.  Ex-parte  Flyn,  1 
Atk.  185,  and  see  MuLler  v.  Moss,  1  Maul,  ic 
8.  335 ;  nor  where  tlie  property  has  been  de- 
Uvered  to  the  vendee,  as  tuUy  as  the  circum- 
stances and  nature  of  the  property  will  admit, 
Brown  v.  Heaiheotej  1  Atk.  160.  Ex-parte 
MatthewOy  2  Yes.  272.  Lempriere  v.  PasUy,  2 
T.  R.  485.  Atkinoony,  MaHnfr,  2T.  R.  462. 
EX'parie  Paiwm,  2  Bro.  C.C.  362.  Cook.  B.  L. 
5th  edit.  345.  Ex-parte  Studgroom,  1  Ves.  Jun. 
163.  Cook.  B.  L.  348.  Muiry,  Glennie,  (sup.  p. 
496.)  and  the  cases  there  cited ;  as,  in  the  case  of 
bulky  soods  in  a  warehouse,  the  delivery  of  the 
key  of  the  warehouf^,  {Ryal  v.  Bowles,  sop. 
Manion  r.  Moore,  7  T.  R.  67),  or  the  change 
of  mark  from  A.  to  B,  on  bales  of  goods  in  a 
warehouse  {Stoveld  v.  Hnghee,  14  East,  312), 
is  sufficient ;  so  where  a  sliip,  or  cargo,  at  sea, 
is  sold,  the  delivery  of  proper  docutnents,  the 
▼endee  complying  with  the  registry  act^,  and 
giving  due  notice  to  the  captain  {Mnir  v. 
Glenrne,  4  Maul.  &  S.  248.  Stephens  v.  8tAe^ 
cited  S  Vet.  352.  Hull  v.  Gwmey,  Cook.  B.  L. 
Ex-forU  Batson,  id.  Whitm.  Bv  L.  101),  will 
take  the  case  out  of  the  statute ;  seeus  where 
the  owner  of  aship^  after  assigning  his  interest 
therein  according  to  the  forms  reouired  fa^  the 
registry  acts,  is  flowed  to  retain  toe  ship  in  his 
possession,  order,  and  disposition,  to  the  tUne 
of  his  bankrupt^,  by  consent  of  the  true 
owner,  H^Amson  v.  M^DonneU,  56  Oeo.  3.  Selw. 
N.  P.  1142*  2  B.  &  A.  134.  Hoy  v.  Farbaim,  2 
Bam.  &  A.  193.  That  the  statute  does  not  ex- 
tend to  the  possession  which  the  husband  has 
of  the  goods  and  effects  of  his  wife,  settled  be- 
fore marriage  in  trustees,  for  her  separate  use, 
Jarmem  v.  WoUoton,  sup.  Ex-parte  Martin,  sup. 
Jsy  V.  Campbelly  1  Scho.  &  L.  328.  And  in  ail 
cases  the  presumption-  of  ownership  in  the 
bankrupt  may  be  repelled  by  evidence  of  a 
contrary  reputation,  see  Gwrr  v.  Button,  1 
Holt,  327.  Horn  v.  Baker,  sup.  Lingham  ▼. 
Biggs,  1  Bos.  Sc  P.  87.  Oliver  v.  Bartlett,  1 
Brod.  ic  B.  269.  MulUr  v.  Moss,  sup.  The 
assignment  also  passes  personal  properiy  subse* 
^mentbf  acquired  by  the  bankrupt  before  the 
allowance  of  his  certificate,  Tudwayv,  Bourne, 
3  Burr.  716.  Webby,  Ward,  7  T.  R.  296.  Ash- 
Up  V.  KeU,  2  Stra.  1207.  Hopkins  v.  Dewar, 
Bull.  N.  P.  153.  Cook.  B.  L.  409.  Laroche  v. 
^akenum,  Peake  N.  P.  C.  140.  Silk  v.  Osborn, 
1  Esp.  N.  P.  C.  140.  Evans  v.  Brown,  id.  170. 
Webb  V.  Fox,  7  T.  R.  391.  Webb  v.  Ward,  id. 
297.  KUehen  v.  Bartseh,  3  Smith,  58.  7  East, 
53 ;  though  as  to  future  real  estates,  there  must 
be  a  new  bargain  and  sale.  Ex-forte  Proudfootf 
1  Atk.  253.  Bac.  Abr.  Bankrupt  F.  But  the 
assignment  does  not  vest  terms  for  years  in  the 
Assignees,  unless  they  do  some  act  to  manifest 
tbeir  assent  to  the  assigiiineBt  m  it  regards 
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the  term,  and  their  acceptance  of  the  estate, 
Copeland  v.  Slej)hens,  1  Bam.  Se  A.  593,  and 
see  Bourdillon  v,  Dalton,  Peake  N.  P.  338.  1 
Esp.  N.  P.  223.  Turner  v.  Richardson,  7  East, 
335.  Wheeler  v.  Bramah,  3  Camp.  340;  nor 
does  it  pass  things  not  stieable,  as  the  pay  or 
half-pay  of  an  officer  in  the  army,  Catheart  v. 
BUukwood,  1  Cook.  B.  L.289.  Cull.  B.  L.  105. 
Barwick  v.  Read,  1  H.  Bl.  627.  Flarty  v.  Old- 
ham, 3  T.  R.  681.  Lidderdale  v.  Duke  of  Mon- 
trose, 4  T.  R.  248.  Stone  v.  Lidderdale,  2  Anst. 
533,  and  sec  Brandon  v.  Robinson,  18  Ves. 
433 ;  the  profits  qfa  benefice,  Ex-parte  Meymott, 
1  Atk.  196;  a  presentation  to  a  church,  or  an 
office  not  saleable,  sup.  p.  495 ;  nor  bills  qf  exchange 
Jraudulently  obtained  from  the  bankrupt  after 
an  act  of  bankruptcy,  the  bankrupt  never 
having  had  any  property  in  them.  Walker  v. 
Laing,  1  Moore,  281 ;  though  if  the  party  ob- 
taining them  has  received  the  proceeds,  the 
assignees  may  recover  in  an  action  for  money 
bad  and  received,  S.  C. ;  nor  property  obtained 
by  fraud,  if  it  can  be  distinguished  f)-om  the 
general  assets,  Gladstone  v.  Hadwen,  1  MauK 
&  S.  517.  Scott  ▼.  Swrmun,  WiQes,  402,  and 
see  Taylor  v.  Sir  Thomas  Plomer,  3  Maul.  &  S. 
562,  cit.  inrfa;  trust  property,  or  Hi^Auto,  which 
the  bankrupt  possesses  as  trustee,  and  to  the 
benefit  of  which  he  has  no  claim.  Carpenter  v. 
Mamell,  3  Bos.  &  P.  40.  Winch  v.  Keeley,  1 T. 
R.  619.  Howard  v.  Jemmett,  3  Burr.  1368.  1 
Bl.  Rep.  400,  and  see  JEx-parte  Gillett,  Ex- 
parte  Bacon,  3  Madd.  28 ;  or  trust  property  in 
the  possession  of  a  bankrupt  factor,  empowered 
to  dispose  of  it  for  his  pnncipal,  Le  Apaatre  v. 
he  Plaistrier,  cit.  3  Maul.  dHS.  576.  Copenum  v. 
Gallant,  1  P.  Wms.  320.  Whitecomb  v.  Jacob. 
Salk.  160.  Ex-parte  Smith,  1  Buck,  355 ;  and 
property  produced  by  an  abuse  of  such  trust 
may  be  followed,  if  distinguishable  from  his 
own  property,  even  though  it  consists  of  money, 
Scott  V.  Seerman,  sup.  JVhiieeomb  v.  Jacob,  sup. 
JSioke  V.  HoUtnaworth,  5  T.  R.  226-7.  2  H.  Bl. 
595,  and  see  Taylor  v.  Plumer,  2  Maul.  &  S.  575., 
in  ¥rliich  case  the  court  observed  that  the  dictum, 
"  that  money  has  no  ear-mark^"  must  be  un- 
derstood as  applied  to  an  undivided  and  undis- 
tinguishablemass  of  current  money ;  but  money 
in  a  bag,  or  otherwise  kept  apart  from  other 
money,  guineas  or  other  coin,  marked  for  the 
purpose  of  being  distinguished,  are  so  far  ear- 
marked as  to  fall  within  the  rule  on  this  sub- 
ject,  which  applies  to  every  other  description 
of  persona]  property  whilst  it  remains  in  the 
hands  of  the  factor,  or  his  general  legal  repre- 
sentatives ;  and  the  same  pnnciple  is  applicable 
to  specific  property,  as  bills  in  the  hands  of  the 
bankrupt  specifically  remitted  to  answer  other 
acceptances,  see  Ex-parte  Chion,  3  P.  Wms. 
187.  HassaU  v.  Smitkers,  12  Ves.  119.  Collins 
T.  Forbes,  3  T.  R.  316.  Tookev.  HoUingworth, 
sup.  Parke  y.  Eliason,  1  East,  544.  Sup.  Ex- 
paaie  Smith,  1  Buck,  355.  In  cases  of  this 
nature  the  question  always  turns  upon  the  fact, 
Whether  the  bills  are  remitted,  in  order  that 
the  party  to  whom  they  are  sent  may  apply 
theoDy  or  recover  the  aipount,  &c.  as  the  agent 
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Great  Seal,  &c.  4tli,  The  authority  of  the  commissioners,  scil.  tp 
(a)  8  Co.  98.  b.  sell,  &c.  that  is  to  say,  {a)  to  every  one  of  the  creditors  apor- 


pf  the  party  remitting ;  or  whether  the  bills 
are  sent  on  a  general  account  between  the  par- 
ties, so  that  the  person  receiving  them  has  a 
right  to  deal  witli  them  for  his  own  use.  Ibid. 
364.  And  although,  in  general,  all  the  real 
and  personal  estate  of  the  bankrupt  is  vested  • 
in  the  assignees  by  relation,  from  the  time  of 
the  act  of  bankruptcy  (see  Thomas  v.  DesangeSf 
2  Barn.  &  A.  586,  tliat  the  fraction  of  a  day  is 
allowed,  to  give  priority  to  an  execution  previ- 
ously levied  on  the  same  day  in  which  an 
act  of  bankruptcy  is  committed,  provided  the 
petitioning  creditor's  debt  was  subsisting  atthe 
time  of  the  act,  Ex-parte  Birkelty  2  Rose,  71.), 
so  that  all  conveyances  and  transactions  which 
have  afterwards  taken  place,  are  wholly  void, 
Stat.  13  £Uz.  c.  7.  s.  21,  see  Latovche  v.  Lord 
Dungany^  1  Scho.  &  L.  152.  Ex-parte  Herbert , 
13  Ves.  183.  Thompson  and  Hipgil  v.  Frere,  10 
East,  418.  Ramsbottom  v.  Lewis,  1  Camp.  179. 
Brooks  V.  Sowerby^  3  Moore  C.  P.  Rep.  183. 
cited  infra  n.  (m).  Birdwood  v.  Raphael,  5  Pri. 
Exch.  Rep.  593;  yet  tliis  doctrine  does  not 
hold  in  the  case  of  bank  notes  and  bills  of  ex- 
change passed  away  by  the  bankrupt  after  the 
bankruptcy,  it  being  a  general  rule  that  bank 
notes  and  bills  of  exchange,  on  account  of  their 
currency,  cannot  be  followed  through  the  hands 
of  bona  ^e  holders  for  a  valuable  considera- 
tion, Lowndes  Y,  Anderson,  13  East,  130.  Miller 
V.  Race,  1  Burr.  452.  Grant  v.  Vaughan,  3 
Burr.  1516.  1  Bl.  Rep.  485.  Peacock  Y.Rhodes, 
Dougl.  632.  And  several  exceptions  to  the 
general  doctrine  of  relation  have  been  intro- 
duced by  subsequent  statutes ;  as  1st.  payments 
by  a  debtor  to  the  bankntpt  (and  if  the  debtor  of 
a  bankrupt  engage  to  pay,  as  in  the  instance 
of  a  banker  accepting  a  bill  drawn  on  liim  by 
his  customer,  not  being  aware  of  his  bankrupt- 
cy, it  has  the  same  effect  as  if  he  had  actually 
paid.  Walker  v.  Laing,  1  Moore,  283 — 285,),  or 
\inder  the  judgment  of  a  court  of  law  ^such 
Judgment  not  being  collusively  obtained, 
Foster  V.  AUanson,  2  T.  R.  479),  without  notice 
of  the  bankruptcy,  stat.  1  Jac.  1.  c.  15.  s.  14. 
VemoH  V.  Hankey,  2  T.  R.  113.  3  Bro.  C.C. 
315.  King  V.  Leith,  2  T.  R.  141.  Wilkins 
V.  Casey,  7  T.  R.  711.  Franklin  v.  Lord  Brown- 
hw,  14  Ves.  557.  Brooks  v.  Sowei'by,  3  Moore 
C.  P.  Rep.  157.  cit.  n.  (k)  infra.  But  the  protec- 
tion of  this  statute  docs  not  extend  to  a  pay- 
ment made  by  a  debtor  to  the  bankrupt,  or  the 
payment  of  a  bill  drawn  by  the  bankrupt  on 
his  debtor,  after  the  act  of  bankruptcy  and 
issuing  of  the  commission,  though  such  payment 
was  made  in  ignorance  of  the  circumstances, 
for  the  issuing  of  the  commission  is  notice  of 
the  bankruptcy ;  and  actual,  as  distinguished 
from  legal,  knowledge  and  understanding  is 
not  necessarj',  Brooks  v.  Sow<t%,  3  Moore,  157. 
2nd.  Goods  or  effects  dcUvtred  to  the  Itankrupt  by 
persons  not  having  a  knowledge  of  the  bank- 
ruptcy, Stat.  56  Geo.  3.  c.  137.  s.  1 ;  but  bodies 
|>olitic  or  companies  are  dccincd  conusant  of 
the  bankruptcy,  if  the  person  acting  on  theis 
behalfknew  it,  s.  2.  3rd.  Payments  by  the  bank' 
rapt  to  Itonafide  creditors  forjgoods  ^uld,  or  bills 

6 


drawn,  in  the  ordinary  course  of  trade,  before 
notice  of  his  bankruptcy  or  insolvency,  stat. 
19  Geo.  2.  c.  32.  s.l ;  a  payment  by  indcM^ing 
or  transferring  a  bill,  is  the  same  thing  as  a  pay- 
ment in  money,  Hawkins  v.  Penfold,  2  Vea.  550. 
Wilkins  V.  Casey,  7  T.  R.  711 ;  and  sncfa  pay- 
ments are  protected  although  made  in  conse- 
quence of  an  arrest,  per  Eyre,  C.  B.  Holmes  v. 
Wenninton,  cited  2  Bos.  6c  P.  398.  Ace.  per 
Kooke,  J.  and  Heath,  J.  dissent  Chambre,  J. 
Cox  V.  Morgan,  2  Bos.  &  P.  398.  Dub.  per 
Lord  Ellenborough,  Ch.  J.  HovHt  v.  Bnntmuig, 
7  East,  154,  and  see  Southey  v.  Bmiier^  3  Bos. 
and  P.  237,  cited  infra ;  but  this  statute  extends 
only  to  the  two  cases  particularly  mentioned, 
not  to  payment  for  the  carriage  of  goods 
(Bradley  v.  Clarke,  5  T.  R.  197),  or  of  a  bill 
given  in  satisfaction  of  a  verdict  for  freight 
{Pemberton  v.  Marshall,  2  H.  Bl.  334),  or  re- 
payment of  money  advanced^by  bankeis  ia 
taking  up  an  acceptance,  Holroyd  v.  WhUekmi, 
1  Marsh.  128.  5  Taunt.  444;  and  a  promissoiy 
note  for  the  balance  of  an  account  atated,  part 
of  which  was  for  money  lent,  has  been  held  not 
to  be  given  in  the  ordinary  coicrae  itf  dealing, 
Hurwood  V.  Lomax,  11  East,  127  ;  so  as  to  a 
payment  by  an  acceptor  of  a  bill,  having  beei 
indulged  with  time  aliter  it  became  due,  VcrMi 
V.  Hall,  2  T.  R.  648 ;  or  a  remittance  to  take  Wf 
running  bills^  drawn  for  the  accommodatioD  oi 
the  bankrupt,  Tamplin  v.  Higgint^  2  Camp^ 
312 ;  or  a  payment  obtained  by  foreign  attach- 
ment, HotiU  v.  Brownings  3  SmitE,  156.  f 
East,  154 ;  so  where  a  person  being  arrested 
and  in  gaol,  sent  for  all  his  creditors  bat  oae, 
and  paid  their  debts,  it  was  ruled  that  sadi 
payment  was  not  in  the  course  of  trade  withia 
tlie  meaning  of  this  act,  Southey  v.  BuUer^S 
Bos.  Sl  p.  237 ;  but  a  re-payment  of  money  ijil- 
vanccd  to  the  bankrupt  whilst  lying  In  prisoi 
(the  act  of  bankruptcy),  for  the  special  purpose 
of  settling  witli  his  creditors,  which  faiied,kss 
been  held  to  be  protected,  on  the  ground  tbst 
there  was  an  implied  stipulation  for  repay- 
ment, Toovey  v.  Milne,  2  Bam.  &  A.683.  •Hk. 
Purchasers  for  good  and  valuable  consideratioDt 
unless  the  commission  issues  within  Ay^  yean, 
stat.  21  Jac.  1.  c.  19.  s.  14.  5th.  AU  conveyoMts, 
payments  by  and  to,,  and  all  contracts,  deulingh 
and  transactions  with  the  bankrupt^^  mado  ^ 
fide  two  calendar  months  before  Uiedate  of  tk 
commission,  without  notice  of  his  bankruptcy, 
or  insolvency,  or  that  he  had  stopped  payiiK8t» 
stat.  46  Geo.  3.  c.  135,  see  Southwood  v.  fsf- 
lor,  1  Barn.  &  A.  471 ;  and  so  m^ch  of  tbisact 
as  makes  the  striking  a  docket  notice  of  a  pritf 
act  of  bankruptcy,  is  repealed  by  stat.  49  Geo. 
3.  c.  121.  s.  1,  by  which  the  issuing  of  a  con- 
mission,  though  suterwards  superseded,  is  ao- 
tice,  if  it  should  appear  that  an  act  of  baak- 
ruptcy  had  been  actually  committed  at  tlMt 
time,  s.  2,  see  Brookes  v.  Sowerby,  %  Moore,  56. 
3  IVIoore,  157.  6th.  Fsxecutions  and  atta^uutif 
against  the  lands  or  goods  of  the  bankrupt,  levied 
more  than  two  months  before  the  date  of  t^ 
commission,  without  notice  of  any  artof  baok- 
ruptcy,  or  that  he  was  insolvent^or  had  stoppe<i 
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tion,  rate  and  rate  alike  (d),  according  to  the  ouantity  of  his  or  The  act  inten- 
their  debt.     So  that  the  intent  of  the  makers  ot  the  said  act,  ex-  should  be^*^* 

equal  distribution  of  the  efFects  among  the  creditors  in  proportion  to  their  respective  debts. 


payment,  stat  49  Geo.  3.  c.  121,  sec  Sampson 
y.  Burtotif  2  Brod.  &  B.  89.  As  to  notice  of 
insolvency,  it  seems,  that  if  a  person  is  aware 
that  he  is  not  able  to  make  his  payments  as 
usual,  though  possibly  his  affairs  may  come 
round,  that  will  be  sufficient  notice  of  insol- 
vency, see  BayUy  v.  Schol^ld,  1  Maul.  &  S. 
338.  It  may  be  further  observed,  that  the 
crown  is  only  bound  from  the  time  of  ac- 
tual assignment,  and  not  by  relation  to  the 
act  of  bankruptcy,  see  Brauey  v.  Duwion,  2 
Stra.  978  ;  and,  therefore,  when  a  claim  on  the 
part  of  the  crown  is  expected,  it  is  usual  to 
make  a  provisional  assignment,  under  the  5th 
Geo.  2.  c.  30.  s.  30,  in  order  to  prevent  the 
effect  of  an  extent,  see  H^vdoio«*s  com,  14  Ves. 
87 ;  as  to  the  provisions  of  the  statute  57  Geo. 
3>  c.  117,  relative  to  extents  in  aid,  see  1  Inst. 
Ui.  513.  (a).  The  bankrupt's  soods,  also,  are  dls- 
trainable  for  the  whole  rent  due  either  before  or 
after  assignment,  while  the^  continue  on  the 
premises,  for  there  is  no  provision  as  in  the  case 
of  an  execution  (see  stat.  8  Anne,  c.  14.  s.  1.) 
to  limit  the  landlord  to  a  year's  rent,  Ex^parte 
Plummer^  1  Atk.  103;  but  if  the  landlord  ne- 
gleet  to  distrain,  he  can  only  come  in  pro  rata 
with  the  other  creditors,  Ex-parte  DeseharmeSf 
1  Atk.  103.  1  Init  iiv  264.  (o).  That  the  as- 
signees take  subject  to  all  equities  attaching 
upon  the  bankrupt,  Ex'parte  Hanson^  12  Ves. 
349.  Ex-parU  Herbert y  13  Ves.  188,  and  see' 
Pye  V.  Dunbuzy  3  Bro.  C.  C.  595. 

The  assignees,  having  collected  in  the  effects 
(Hitchcoxy,SedgtDickj  2  Vern.  162), are,  after  4 
and  within  12  months  from  the  issuing  of  the  com- 
mission, to  pass  their  accounts  in  writing,  on 
oath,  at  a  public  meeting  of  the  commissioners, 
by  whom  a  dividend  is  then  declared ;  and,  if 
there  are  any  effects  remaining,  a  second  and 
final  dividend  (unless  any  suit  shall  be  pending, 
4fc.)  must  be  made  in  the  same  manner  withm 
18  months  from  the  date  of  the  commission, 
stats.  5  Geo.  2.  c.  30.  s.  33.  49  Geo.  3.  c.  121. 
8.  5.,  see  Ex'parte  Gronewr,  14  Ves.  590.  \  but 
the  Lord  Chancellor  has  a  discretion  to  JpK>st- 
pone  the  dividend,  Ex-parte  1  Rose,  71.  Since 
the  statute  49Geo.  3.  c.  12l,noaction  can  be 
maintained  against  the  assignees  for  the  divi- 
dends, but  the  remedy  is  by  petition  to  the  great 
seal,  8. 12.  Ex-parte  AtkinMon,  3  Ves.  Si  B.  13. 
EX'parte  Graham^  1  Rose,  456 ;  and  the  remedy 
by  petition  being  substituted  in  lieu  of  an  ac- 
tion,* the  payment  can  only  be  resisted  by  the 
assignees  on  the  same  grounds  as  they  would 
have  been  permitted  to  dispute  the  demand  at 
l^w^  Ex'parte  Hodges,  1  Buck,  524.  Assignees 
wilfully  retaining  in  their  hands,  or  employing 
for  their  own  benefit,  any  part  of  the  bankrupts 
estate,  are  chargeable  at  the  rate  of  20  percent, 
interest,  by  stat.  49  Geo.  3.  c.  121.  s.  4^  see 
Ex-parte  WUkinson^  in  re  WOkmrnm^  1  Back. 
197.  .Waekerbathj,  PoweUy  1  Buck,  495;  and. 
they  may  be  removed  by  the  Great  Seal,  incase 
of  misconduct,  or  where  they  have  interests 
adverse  to  the  other  creditors,  see  Ex^forte 
SwrteeSf  12  Ves.  10.  Ex-parte  JadmUf  2  Bose, 


22.  Ex-parte  J^  Tastet,  1  Rose,  324.  1  Ves.  Sc 
Q.  284.  In  re  Roberts,  1  Buck,  465 ;  for  pur- 
chasing the  bankrupt's  property,  Ex-parte  key' 
noldsy  5  Ves.  707,  (unless  by  leave  of  the  court, 
see  Ex-parte — in  re  Salisbury ,  1  Buck,  245.  Ex* 
parte  Bage,  4  Madd.  Rep.  4o9) ;  or  on  account 
of  their  absconding,  Ex-parte  Higgins,  1  Ball. 
U  B.  218.  Ex-parte  Corry,  1  Buck,  314;  or 
residing  out  of  the  jurisdiction  of  die  court, 
Bx-parte  Grey,  13  Ves.  274,  and  see  Ex-parte 
BonboHous,  in  re  Lemon,  3  Madd.  23 ;  as  to  tlie 
modification  of  this  rule,  where  sales  or  other 
important  transactions  have  taken  place,  see 
Ex-parte  De  Taslet,  1  Ves.  &  B.  288.  Ex- 
parte  Bainbridge,  6  Ves.  451.  Ex-parte  Leman^ 
13  Ves.  271.  That  an  assignee  may  be  dis- 
charged on  his  own  petition,  upon  terms,  Ex* 
parte  Thorley,  in  re  RoberU,  1  Buck,  231.  Ex- 
parte  Thoriey,  3  Madd.  Rep.  273.  Where  the 
assignees  ot-  a  bankrupt  having  seized  as  his 
property  a  farm  belonging  toil.  a  stranger,  and 
detained  a  long  time,  and  mismanaged  it,  the 
Chancellor  had  referred  it  to  the  master,  to  take 
the  account  between  A.  and  the  assignees,  in 
respect  of  such  farm,  and  the  iigury  arising 
from  such  mismanagement ;  and  upon  his  report 
had  ordered  a  certain  sum  to  be  paid  to  him  by 
the  assignees,  the  commission  having  been  pre- 
viously superseded ;  and,  upon  a  motion  for  a 
Erohibition  to  the  Lord  Chancellor,  sitting  in 
ankruptcy,  to  restrain  the  proceedings  upon 
such  order,  the  Court  oi  King's  Bend  held, 
1st.  That  the  jurisdiction  of  the  Lord  Chan- 
cellor,  sitting  in  bankruptcy,  is  not  confined  to 
the  period  during  which  the  conmiission  sub- 
sists. 2dly.  That  the  Chancellor  having  power 
to  order  restitution  pending  the  litigation,  it 
was  a  necessary  incident  to  such  jurisdiction 
that  he  should  have  authority  to  compel  the 
parties  so  misconducting  themselves  to  make 
good  all  that  the  other  bad  suffered  in  the 
struggle  to  retain  possession  of  his  property, 
and  so  he  might  direct  the  payment  of  some- 
thing in  the  nature  of  damages.  Sdly.  That 
such  juiisdiction  is  not  confined  to  the  effects  of 
the  bankrupt,  but  to  effects  taken  under  the 
commission ;  and  that  the  assignees  are  subject 
to  the  control  and  jurisdiction  of  the  Chancellor 
sitting  in  bai^ruptcy,  for  all  acts  done  by  them 
in  their  characters  of  assignees  by  virtue  or 
under  colour  of  the  commission.  4thly.  That 
supposing  the  Lord  Chancellor  to  have  jurisdic- 
tion generally  upon  the  subject  of  the  petition, 
the  Court  of  lUng's  Bench  has  no  authority  to 
reverse  his  order.  5thly.  That  the  present 
application,  being  after  a  final  order  of  the 
Chancellor  made,  which  is  analogous  to  the 
final  decree  or  jofigment  of  a  court,  no  prohibi- 
tion could  be  granted ;  it  beine  a  settled  rule, 
that  it  cannot  be  applied  for  after  a  judgment, 
unless  there  be  an  original  want  of  iurisdiction 
apparent  on  the  face  of  the  proceeoings.  The 
*  court  would  not  decide  the  question,  whether 
it  had  anthoritv  or  not  to  direct  a  prohibition 
to  the  Chancellor  sitting  in  bankmptcy.  Ex- 
parte  CfffMn,  3  Bam.  Si  A.  12^.    And  see  Exm 
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pressed  in  plain  words,  was  to  relieve  the  creditors  of  the  bank- 
rupt equally/  and  that  there  should  be  an  equal  and  rateable 


parte  Fedor^  1  Buck,  428.  As  to  actions  by 
new  assignees,  see  De  Cos$o%  v.  Vaughcm^  10 
East,  61.    In  re  Roberts,  1  Buck,  465. 

4tii.  A  ft  to  the  iMuikrupf  s  surrender  and  exami- 
nation,  Sec. — ^By  the  5  Geo.  2.  c.  SO.  s.  1.  bank- 
mpts  not  surrendering  vithin  4^  days  after 
notice,  conforming  to  the  statute  (see  Ex-parte 
Rosif  1  Rose,  53),  or  embeszling  goods  to  the 
Talue  of  202.,  are  guilty  of  felony  without  bene- 
fit of  clergy,  BuUock^e  cote,  1  Taunt.  71.  Ex- 
parte  BuUock^  14  Ves.  45«.  Ex-parte  Wood,  1 
Atk.  2ti;  but  the  Lord  Chancellor  is  em- 
powered to  enlarge  the  time  of  surrendering, 
either  on  application  by  the  bankrupt  or  the 
assignees,  s.  3.  See  Ex-parte  Rogers,  Ambl. 
307.  Anon.  15  Ves.  1.  Ex-parte  Jackson,  15 
Ves.  116.  Where  the  bankrupt  surrendered 
Umself,  and  upon  being  shmmoned  before  the 
commissioners  in  order  to  his  being  examined, 
took  the  oath  required,  but  reinsed  to  answer 
questions  put  to  him  touching  the  disposition 
of  his  property,  alleging  that  he  was  unpre- 
pared, mtending  to  dispute  the  validity  ot  his 
commission;  it  was  ruled  not  to  be  a  felony 
within  the  statute  5  Geo.  t,  c.  30.  (by  eight 
judges  against  three).  The  King  ▼.  Page,  1  Brod. 
&  B.  308.  And  it  seems  that  the  indictment 
must  charge  a  refusal  to  surrender  and  submit 
to  examination,  S.  C.  But  now  by  stat.  1 
Cko.  4.  c.  115.  tiie  capital  felonv  created  by  the 
aboTe  statute  of  5  Oeo.  2.  is  done  away,  and 
the  offence  ma^e  punishable  with  transporta- 
tion for  seven  years,  or  imprisonment,  &c.  The 
bankrupt^  if  not  previously  in  custody,  is  privi- 
leged from  arrest  durinff  examination,  stat.  5 
€heo.  S.  c.  30. 8.  5. ;  so  it  he  is  on  the  way  bona 
fide  for  his  examination,  Ogle*s  case,  11  Ves. 
556 ;  but  till  actual  surrender,  he  is  protected 
during  such  time  only  as  it  might  be  reasonable 
and  convenient  for  him  to  come  in  and  submit 
himself,  Kenyon  v.  Sohmon,  Cowp.  156,  and  see 
Darbp  v.  Vaughan,  5T.  R.  S09.  Ex-parte  De 
Pries.  Dan.  Exch.  Rep.  163.  A  surrender  before 
the  tmie  of  tlie  public  meetings,  entitles  the 
bankrupt  to-  exemption  from  arrest,  Ex-parte 
Wood,  18  Ves.  1.  1  Rose,  46;  and  the  protec- 
tion extends  to  the  end  of  the  forty-second  da^, 
or  of  the  last  day  of  the  enlargement  {Davtes 
Y.  Trotter,  8  T.  R.  476),  though  the  examination 
may  have  been  previously  finished,  Ex-parte 
Dewdney,  7  Ves.  317 ;  so  in  case  of  an  adjourn- 
ment by  the  commissioners  {^Doxies  v.  'firotter, 
sup.),  though  they  have  neglected  to  indorse 
the  adjournment  on  the  summons,  Pix*s  case, 
3  Ves.  &  B.  23 ;  and  it  extends  to  arrests  for 
debts  not  proveable  under  the  commission. 
Darby  v.  Bangham,  sup. ;  and  to  an  attachment 
for  non-payment  of  money,  Ex-parte  Parker,  3 
Ves.  554;  but  he  is  not  protected  during  the 
tune  limited  for  his  examination  upon  an  order, 
after  omitting  to  surrender  in  proper  time. 
Anon,  15  Ves.  1 ;  nor  against  an  extent  (ex- 
cept during  his  bona  Jide  attendance  on  the 
€X>mmissioners,  Ex-parte  Temble,  2  Rose,  22. 
Ex-parte  Russell,  1  Rose,  278),  surrender  by  his 
bail  (Ex-parte  Gibbons,  1  Atk.  238),  or  re-cap- 
tion Dv  the  gaoler,  in  case  of  an  escape,  Ex- 
pmie  J0hns9n,  14  Vet.  36 1  but  the  general  rule 


exempting  from  arrest  persons  attending  coorti 
of  justice  eundo,  morando,  et  redemndo,  extends 
not  only  to  the  bankrupt  when  attending  ins 
commissioners  {Arding  v.  FUm^er,  1  T.  R.  534b 
Ex-parte  Rose,  1  Rose,  260),  or  the  hearing  of  a 
petition  for  leave  to  surrender  after  the  time 
expired  {Ex-parte  Jackson,  15  Ves.  117),  but  to 
all  persons  attending  under  commissionerB' 
summons,  or  to  prove  debts,  Ex-parte  List,  9 
Rose,  24,  and  see  Ex-parte  King^  7  Ves.  316. 
Kinder  v.  WilUam,  4  T.  R.  378.  By  tiie  49 
Geo.  3.  c.  121.  8. 13.  bankrupts  in  ciutody  nu^ 
be  brought  before  the  commissioners  at  the  tiflw 
of  their  last  examination,  although  charged  in 
execution ;  and  by  the  5  Geo.  2.  c.  30.  s.  16. 
the  commissioners  are  eqipowered  to  examiBe 
the  bankrupt  and  other  persons,  (whose  atten- 
dance will  be  compelled,  if  necessary,  by  aa 
order  for  that  purpose,  see  Ex-parte  iMmL  < 
Ves.  781.  Ex-parte  Higgins,  11  Ves.  8.  Ex- 
parte  Jones,  1  Rose,  39.  Ex-parte  Gardner,  S 
Rose,  167.  Ex-parte  GooMie,  2  Rose,  330.  £ar- 
parte  Bowlar,  in  re  WethereU,  1  BndL,  356), 
touching  all  matters  relating  to  the  trade,  deu- 
ings,  and  effects  pf  the  bankrupt,  and  on  their 
refusal,  or  not  fully  answering  the  commissioi- 
ers'  interroeatories,  they  may  be  committed  t9 
prison,  tiU  they  submii  themselves  iabe  ky  Am 
examined,  (see  Bray's  case,  1  Balk.  548.  2  Loi^ 
Raym.  851.  1  Salk.  131.  JMiKer^a  cast,  S  BL 
Rep.  881.  3  Wils.  420),  sudi  questioiis  aai 
answers  to  be  particularly  specified  in  flie  war* 
rant,  see  Combe*s  case,  2  Rose,  396.  Brssnfi 
ease,  id.  400.  CrofcUy's  ease,  1  Back,  264; 
thoueh  questions  refused  to  be  answered  nee^ 
not  be  stated,  Ex-parte  Page,  1  Bam.  6tk» 
568 ;  the  commitment  will  be  legal,  if,  taklig 
the  whole  examination  together,  ttie  answen 
collectively  appear  unsatisfiictory,  Ex-p0te 
Vogel,  2  Bam.  &  A.  219;  and  if  the  bankimpfi 
account  is  so  improbable  as  to  bo  deemed  ia- 
credible,  he  may  be  committed,  altfaongh  he 
swears  positively  to  the  fact  inqnired  Into,  Es^ 
parte  Nowkin,  6  T.  R.  118.  11  Ves.  511 ;  and  tke 
bankrupt's  refusing  to  be  sworn,  is  '^  a  refiniif 
to  answer  aU  questions"  within  the  statote, 
Ex-parte  Page,  1  Bam.  &  A.  568;  bat  If  tke 
conmiissioners  conmiit  upon  an  answer  which  is 
deemed  satisfactory,  the  party  may  have  aa 
action  against  them,  MiUer  v.  Semre^  t  BLBe& 
1141.  That  a  bankrapt  cannot  be  asked  Eb 
effect  whether  he  did,  through  an  illegal  ad, 
acquire  property ;  but  the  conunissionefs  aff 
require  the  disclosure  of  any  bond  or  secrjiQT 
wmch  he  received  either  before  or  since  m 
bankraptcy,  whether  such  be  available  «rMt 
to  the  body  of  the  creditors,  and  aldiongh  sack 
disclosure  may  tend  to  show  that  he  has  ees* 
mitted  an  illegal  act,  see  Cottens  ▼.  WarreBA 
Buck,  541 ;  in  which  case  the  court  dismissed  a 
petition,  praying  that  the  creditors  might  be  It 
liberty  to  examine  the  bankrapt,  whether  he 
or  any  one  else  in  trust  for  him,  had  lecdfed 
or  were  to  receive  any  sum  or  aanoity  as  ai 
idducement  to  him  to  resign  tiie  office  of  to«B 
clerk  of  the  city  of  B. ;  and  it  seems  a  securitlf 
connected  with  the  resignatioa  of  mch  an  oftca 
cannot  be  available  for  any  body  of  credltoCf, 
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ibid.  As  to  the  examinatira  cf  persons  sop-  clearly  proTed ;  nor  is  it  any  objection  that  the 
posed  to  be  indebted  to  the  baotuupt,  or  to  banluropt  is  oncertificsted  under  a  former  corn- 
detain  property  belonging  to  him,  who  are  liable  mission  {Ex^jtarU  Thomptotiy  1  Rose,  285),  or 
to  commitment  on  refusal  to  attend  tiie  com-  that  the  assignees  have  permitted  hun  to  carry 
missioners'  summons,  without  tender  of  ex-  on  business  in  the  same  premises  and  firm,  and 
pences  (Ba%e  t.  Greslef,  8  East,  319*  Ex-  to  continue  in  their  houses,  Ex-parte  Andertok^ 
forfo  BenMOHj  1  Rose,  75.  Ex-parle  RoMcoe,  1  1  Rose,  93.,  or  that  he  has  retained  in  his  hands 
Meriv.  188),  see  stats.  13  Elix.  c.  7.  ss.  5 — 6.  1  money  as  assignee  under  other  commissions, 
Jac.  1.  c.  15.  ss.  10,  11.  Ex'parte  Sgrnes^  11  for  the  stat.  49  Oed.  3.  c.  i«l.  ss.  4,  6.  pro- 
ves. 521.  Ex-jmrte  Herbert,  13  Ves.  183.  vides  remedies  for  that  evil,  S.  C.  Infra ;  or 
Stoekfletk  V.  De  Tuiet,  4  Camp.  10.  Ex-ptarte  that  his  acconnts  are  in  a  slovenly  state,  unless 
Anderson,  1  Buck,  397.  he  refused  his  assistance  in  arranging  them, 

5th.  As  tothebankrupt's  certificate  and  allow-    Ex^parte  Rnwmm,  1  Rose,  67.  n.;  or  that  he 
»**ce. — A  certificate  or  the  bankrupt's  confor-    was  gnUty  of  misconduct  prmMtf  to  the  bank- 
a^ty  to'  the  directions  of  the  law  having  been    ruptcf ,  see  Ex-parU  Anderwrn,  1  Rose,  93.  £x- 
signed  by  three-fifths  in  number  and  viUue  of  pta^e  G^dner,  1  Rose,  377. ;  but  the  certificate 
the  creditors,  whose  debts  amount  to  20/.,  (such    wUi  not  be  allowed  where  the  bankrupt  has 
signatures  being  attested  according  to  the  ge-    knowingly  suffered  fictitious  debts  to  be  proved 
neral  prder,  8th  August,  1809,  16  Ves.  318—    against  his  estate,  see  Ex^parU Shirley,  2 Rose, 
319,  and  autibenticated  by  affidavit,  and  cer-    71.   Ex-parte  Laffert,  1  Rose,  dSO.    Affidavits 
tified  by  the  commissioners  under  their  hands    against  the  certificate  must  be  presented  with 
and  seals,  which  is  discretionary  in  them,  see    the  petition,  except  such  as  are  in  reply,  O.  O. 
Ex-ptrte  Kwf,  ll  Ves.  417.   13  Ves.  181.   15    12  Ap.  1796.  O.  O.  16  Nov.  1805.   11  Ves. 
Ves.  128.  7  East,  92),  is,  on  oath  by  the  bank-    542.  1  Ves.  &  B.  5.  2  Rone,  257.  378.  Ta).  £«^ 
rnpt  that  the  same  has  been  obtained  without    ptrte  Dodeen,  in  re  Greenwood,  1  Buck,  178.^ 
mud  Tsee  Ex-parie  Curriey  10  Ves.  51),  to  be    and  the  petition  cannot  be  withdrawn  without 
allowea  bv  the  Lord  Chancellor,  or  disallowed    leave,  Ex-parie  Gibmm,  6  Ves.  5.;  and,  if  on- 
oa  caose  shevm  by  any  of  the  creditors,  stats.  5    successfiil,  is  dismissed  with  costs,  except  in 
Geo.  2.  c.  30.  s.  10.  49  Oeo.  3.  c.  121.  s.  18.  A    case  of  the  bankrupt's  misconduct,  see  Ex-jMorte 
«r^dJtor  proving  on  his  own  account  and  for  his    Gewdner,  1  Rose,  377.   Ex-parte  Bank  ^  Scot- 
partner,  or  becoming   the  representative  of   land,  1  Rose,  375.    Upon  obtaining  his  certifi- 
aaother  who  has  proved,  may  sign  in  l>oth    eate  {Ex-parte  Grier,  1  Atk.  207.    Groome  v. 
ffights  (1  Christ  150),  though  a  person  proving    Potte,  6T.  R.  548),  the  bankrupt  (after  a  final 
both  la  his  own  right  and  as  executor  can  only    dividend  has  been  declared,  Ex-forte  Grier^ 
•Iga  once,  Ex-parte  Samnarex,  1  Atk.  84.  Ex-    sup.  Ex-parte  Stiles,  1  Atk.  208)^  becomes  etf- 
paarte  Staeey,  1  Rose,  60.    So  one  partner  may    titled  to  an  alkiwance  ia  proportion  to  the 
alga  for  himself  and  partner,  thougfii  the  part-    amount  of  the  dividend,  viz.  ir  the  dividend 
nersblp  is  dissolved  {Ex-parte  Hall,  1  Rose,  2),    is  less  than  10s.  in  the  pound,  what  the  assig- 
ar  oae  executor  may  sign  for  ail,  Powell  v.    nees  and  commissioners  think  fit,  not  exceeding 
Etftme,  5  Ves.  839;  but  one  trustee  cannot  sign    3  per  cent. ;  if  the  dividend  amounts  to  lOs., 
for  the  other  without  special  authority,  Ex-parte    5  per  cent.,  not  exceeding  2002.  in  the  whole  ; 
Righlf,  2  Rose,  224.    A  creditor  may  petition    if  to  12s.  6d.,  7^  per  cent»  not  exceeding  2501.; 
against  the  allowance,  though  his  debt  is  under    and  if  to  I5f .,  10  per  cent.,  not  exceeding  300/., 
801.,  Ex-parte  AUen,  7  Ves.  134;  or  though  he    stat.  5  Geo.  2.  c.  30. ;  and  sach  allowance  is  a 
has  signed  the  certificate  (Tudwayv.  Bourne,  2    vested  interest,  and  passes  to  his  representee 
Bnrr.  716),  or  has  elected  to  proceed  at  law,    tives,   Ex-paHe  Trapp,  1  Atk.  208.   Ex-parte 
Ex-parte  Parquet,  14  Ves.  493,  bntsee  Ex-parte    Cakot,  3  Atk.  814. ;  and  though  an  allowance 
Jaaepky  1  Rose,  148.  Ex-parte  Hardenbergh,  id.    has  been  improperly  ordered,  the  bankrupt  is 
204 ;  and  certificates  may  be  stayed  to  give    not  bound  to  remnd,  RasuU  y.  Russell,  1  Bro. 
ereditori,  whose  proofs  have  been  prevented    C.  C.  269.    But  the  bankrupt  cannot  sue  the 
by  absence  abroad  or  accident,  an  opportunity    assignees  for  his  allowance,  if  his  certificate  be 
n  proving,  see  Ex-parte  Saumarex,  1  Atk.  84.    not  allowed  before  payment  of  the  dividends 
Ex-parte  Bassaro,  1  Rose,  266.   Ex-parte  Lord,    by  which  the  whole  fund  is  exhausted,  Groome 
I  Rose,  421.;  but  this  is  not  done  without  a    v.    Potts,  6  T.  R.  548.    Bankrupt  partners 
intisfactory  account  given  why  the  proof  was    paying  different  proportions  towards  the  debts 
lot  made  before,  Ex-parte  Adams,  2  Bro.  C.  C.    are  entitled  to  bnt  one  allowance,  which  is  di- 
W.    Ex-^parte  Dyson,  1  Rose,  67.  n. ;  nor  will    visible   in  the  proportions   their    respective 
he  allowance  be  stayed  in  order  to  give  a  per-    estates  have  paid,  Ex-parte  Bate,  1  Bro.  C.  C. 
4m  insisting  on  a  ri^t  to  stop  goods  m  tran-    452.    But  if  one  partner  onty  has  obtained  his 
Hu,  an  opportumty   of  provwg  in  case  he    certificate,  no  allowance  is  given  to  Ae  partner 
iMHild  ftOl  la  his  action,  Ex-parte  Heath,  6  Ves.    who  has  obtained  his  certificate,  the  allowance 
514. ;  nor  on  account  of  a  sequestration  depen-    bemg  only  jointly  claimable,  Ex-parte  Pow 
ItDg  In  the  court  of  sessions  in  Scotland  {Ex-    eU,  1  Madd.  Rep.  68. ;  and  a  bankrupt  under  a 
s^e  Coekayne,  2  Rose,  235),   or  of  a  mere   joint  commission  is  not  entitled  to  an  aUowance, 
ecal  objection,  as  losing  at  cards  (Ex-parte    though  the  joint  estate  pavs  10s.  in  the  pound, 
&tnei,  iRose,  331.),  or  a  charge  of  conceal-    unless  both  the  joint  and  separate  creditors, 
leat  (Ex-parta  Joseph^  1  Rose,  184),  unless    who  have  proved,  are  paid  lOs.  in  the  pound. 
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several  debts ;  so  that  one  should  not  prevent  the  other,  but  all 
should  be  in  aqualijure.    And  so  we  see  in  divers  cases,  as  well 


S.  C. ;  and  the  payment  of  dividends  to  the 
amount  of  18«.  in  the  pound  to  the  joint  credi- 
tors under  a  separate  commission,  and  a  pay- 
ment only  of  9m,  in  the  pound  to  the  separate 
creditors,  does  not  entitle  the  bankrupt  to  an 
allowance,  Ex-parte  FarUnc^  2  Ves.  6c  B.  209. 
S.  C.  1  Rojie,  42 1 ;  and  see  Ex-parte  Tyrrell, 
1  Back,  345.    The  certificate  discharges  the 
bankrupt's  person,  and  his  estate  subsequently 
accrued  (Bromky  v.  Goodere,  J  Atk.  77,  79), 
from  aU  aebts  proveable  under  the  commission 
(see  Stat.  46  Geo.  3.  c.  135.  s.  4.  Bamford  v. 
Burrelly  2  Bos.  &  P.  1.    Wood  v.  Dodgaoriy  3 
Maul.  &  S.  195.  Ante  p.  488.),  and  all  costs,  da- 
mages, and  interest  in  respect  of  such  debts, 
Blanford  v.  Foote,  Cowp.  138.  WiUetty,  Prin- 
gU,  3  Bos.  ^k  P.  198.  Ex-pm^e  Hilly  11  Ves.  146. 
Wood  V,  DodgMOHy  2  Maul.  &  8. 195.  Van  San- 
dam  V.  Corsbtfy  3  Bam.  Si  A,  13.;  and  in  Scott 
V.  AmbroUy  3  Maul.  &  S.  326.,  it  was  held  to 
discharge  the  costs  of  a  writ  of  error  brought 
by  them  upon  a  Judgment  recovered  after  the 
bankruptcy  for  a  debt  due  before ;  for  costs  in 
error  as  well  as  costs  in  tlie  action  bear  rela- 
tion to  the  original  debt,  and  see  DinadaU  v. 
Eamea,  2  Brod.  &  B.  8. ;  so  it  bars  a  judgment 
obtained  on  a  proveable  debt,  though  not  till 
at\er  allowance  of  the  certificate,  Bouieflour  v. 
Coatesy  Cowp.  25.  JHmdaU  v.  EameSy  sup. ;  and 
when  granted  pending  suit,  it  operates  in  na^ 
ture  or  a  release.  Anon,  Lofft.  437. ;  and  if  the 
bankrupt  is  in  custody  in  rei>pect  of  a  proveable 
debt,  he  shall  be  discharged,  stat.  5  Ueo.  2.  c. 
30. s.  13.,  iee- Baker* g case y  Stra.  1152.  BlaiOford 
V.  Footty  Cowp.  138.  Phillips  v.  BrovHy  6  T.  R. 
282.  Harris  v.  JameSy  9  East,  82. ;  and  after  a 
certificate  the  courts  will  allow  the  bail  to  enter 
nnexoneretuTy  without  actual  surrender,  Martin 
V.  0<  Hara,  Cowp.  8^3. ;  so  tbey  will  order  goods 
taken  in  execution  after  a  certificate  to  be  re- 
stored on  motion,  Listtr  v.  MundtUy  1  Bos.  & 
P.  427.  CalUn  v.  Meyrick,  1  T.  R.  361.  contra; 
but  the  court  will  not^ischarge  the  defendant, 
if  it  appears  that  the  certificate  was  obtained 
by  fraud  {Vincent  v.  Brady y  2  H.*Bl.  1),  or  the 
validity  of  it  is  meant  to  be  disputed  (Slacey  v. 
Federiciy  2  Bos.  &  P.  390),  or  where  he  is  in 
custody  on  a  capias  utla^atum  (see  Beauckamp 
v.  TtmkitiSy  3  Taunt.  141.    Summeroily,  Wat- 
Hnsy  14  East,  536),  or  under  an  extent,  the 
crown  not  being  bound  by  the  statutes  of  bank- 
rupt. Anon,  1  Atk.  262.   Rex  v.  Piscleyy  Bunb. 
202.    The  certificate  discharges  the  banknipt 
from  all  debts,  as  well  joint  as  separate,  Hor- 
sey*s  casey  3  P.  Wms.  24.  Twiss  v.  Massey,  1  Atk. 
67.   Ex-parte  Turnery  1  Atk.  97.     In  the  matter 
of  Simpson'sy  1  Atk.  138.    So  the  husband's  cer- 
tificate has  been  held  to  discharge  tlie  separate 
debt  of  the  wife,  Miles  v.  WilliamSy  1  P.  Wms. 
249.   But  where  a  creditor  has  a  right  to  pro- 
ceed for  damages  on  account  of  a  tort,  or  the 
non-performance  of  an  agreement,  or  at  his 
option  to  sue  for  the  money  received  as  a  debt, 
and  elects  the  former,  the  certificate  is  no  bar; 
as  where  the  bankrupt,  having  been  entrusted 
with  a  bill,  in  order  that  when  it  became  due,  he 
.should  obtain  payment,  discounted  it,  and  em- 
bezzled ths  money  received,  Parker  v.  AwWow,  6 


T.  R.  695 ;  or  in  the  case  ot  pledging  goods  de- 
posited as  a  security  {Johnson  ▼.  Spittery  DougL 
167.,  and  see  De  Tastet  v.  SKorpe,  3Madd.  51.  S. 
C.nom.  De  Tastet  v.  Walker y  1  Buck,  153),  or  <rfi 
sale  of  goods  Under  an  execution  afterwards  set 
aside,  diet.  Utterson  v.  Vemony  3  T.R.  548 ;  or  of 
not  delivering  goods  which  had  been  paid  for 
according  to  arreement«  ib.  So  where  a  surety 
pays  a  debt  after  the  bankruptcy  and  certi- 
ficate of  his  principal,  the  certificate  is  no 
discharge,  Welsk  v.  Welshy  4  Maul.  Ac  S.  335. ; 
and  previous  to  the  49  Geo.  3.  c  121.  s.  19. 
bankruptcy  was  no  plea  in  bar  to  covenant  or 
assumpsit  {Boot  v.  Wilmmy  8  East,  311.)  for 
rent  accrued  subsequent  to  die  conunissioii, 
see  Mi'U  v.  Aurioly  1  H.  Bl.  433.  Antkl  v. 
MiUsy  4  T.  R.  94.  Mayor  v.  Stewnrdy  4  Barr. 
2439  ;  but  by  that  statute  it  is  enacted,  <*  tfait 
when  any  bankrupt  is  entitled  to  a  lease  or 
agreement  for  a  lease,  and  the  assignees  shall 
accept  the  same  and  the  benefit  therefrom  ai 

Cart  of  the  bankrupt's  estate  and  effects,  tke 
ankrupt  shall  not  i)e  liable  to  pay  the  rest 
accruing  due  after  such  acceptance,  nor  be 
liable  to  be  sued  for  the  non-obsenrance  of  the 
covenants  contained  in  such  lease,"  see  Doe  i, 
Cheere  v.  Smith,  1  Marsh.  359,  In  which  it  wis 
held  that  a  bankrupt  to  whom  the  lease  wit 
afterwards  assigned  bv  a  vendee  of  the  as- 
signees, was  not  bound  by  his  covenant  not  to 
underlet,  the  statute  having  discharged  hm 
from  all  responsibility  on  the  covenants.    If 
the  assignees  accept  the  term,  or  if  they  enter 
into  possession,  unless  their  entry  is  accon- 
panied  with  a  protest  that  it  is  not  in  the 
purpose  of  possessing  themselves  of  the  pr^ 
mises  as  assignees  (see  Hamon  v,  Stebenssny  I 
Bam.  &  A.  303.  Turner  v.  AicAordMn,  7  East, 
335.    Wheeler  v.  Bramah,  3  Camp.  540),  thef 
become  liable  to  the  covenants ;  bnt  Uat  1» 
bility  continues  only  so  long  as  the  privity  d 
estate  continues,  and  they  may  divest  theah 
selves  of  the  interest  and  liability  by  asoga- 
ment,  even  to  a  beggar,  AnsUnc  v.  Csrry,  i 
Madd.  Rep.  330.,  and  see   TViylor  v.  Snm,  i 
Bos.  &  P.  21.  4den  v.  Wake,  3  Camp.  594. 1 
Inst.  ii.  567.  (s).    So  if  the  assignees,  oa  if 
plication  to  them  by  the  lessor,  refiase  to  elect 
whether  they  will  take  the  lease,  they  becnat 
subject  to  the  payment  of  rent  op  to  the  tine 
when  the  possession  of  the  land  and  the  least 
is  delivered  up  to  the  landlord,  Ex-pmrteM^*^ 
driUy  in  le  Darky  2  Madd.  315  ;  and  m  sack 
case  the  lessor  may  petition  the  Lord  Chia- 
cellor,  who  is  to  make  such  order  as  shall  be 
just,  which  shall  be- binding  on  ail  parties,  n< 
Ex-parte  Quantocky  in  ie  Bridger,  1  Buck,  189 1 
and  this  has  been  held  to  extend  tocaseswkeit 
the  lease  is  in  the  hands  of  tliird  persoai,  J^ 
parte  ChineSy  1  Madd.  Rep.  76.  A  detenunati* 
of  a  lease  by  an  order  of  the  Lord  ChaDcdh' 
upon  petition,  puts  the  parties,  withTefereaee 
to  agreements  respecting  crops,  &c.  in  ^ 
same  situation  as  if  it  had  been  determined  bT 
effluxion  otimxeyEx-parteMarnndriUyimTtGi^ 
iBnck,  83. 85,  and  see  Ex-parte  MmmMl,»f* 
Darky  2  Madd.  Rep.315.  Ex-parU  NixM,  lB«e, 
446.cit.  eMadd.  Rep.  319.  £x'fnrie Scettyi^^ 
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at  the  common  law,  as  upon  the  like  statutes,  such  construe-  * 

tions  have  been  made;  for,  as  Cato  saith,  (i)  Ipsee  etenim  leges  (fr)5  Co.  lOO. 

a.  8  Co.  152.  a.  9  Co.  123.  b.  Co.  Lit.  10.  a.  43.  a.  lOd.  b.  174.  b.  271.  b. 


<a).  cit.  Ex'partefVhittinfrton,  iBack,  87.  Bat  un- 
less the  assignees  do  some  act  to  manifest  their 
acceptance  of  the  estate,  or  the  lease  is  deter- 
mined by  order  of  the  Lord  Chancellor  (see 
Pa^e  V.   Godden,  2  Salk.  309),  the  term  still 
i-emains  in  the  banknipt,  and  he  is  liable  to  the 
payment  of  rent  accruing  due  subsequent  to 
the  bankruptcy,  Copeland  v.  Stepheng,  1  Bam. 
&  A.  593.  Hill  V.  Dohie,  2  Moore,  C.  P.  Rep. 
342.;   and  it  has  been  determined  that  the 
«tatute  only  applies  to  cases  between  the  ori- 
ginal lessor  and  lessee,  or  his  assignee  of  the 
lease,  and  not  between  the  lessee  and  his  as- 
signee of  the  lease.    The  lessee  could  have  no 
benefit  under  the  proviso,  to  compel  the  as- 
signees of  the  bankrupt  either  to  accept  the 
lease,  or  deliver  up  the  possession,  and  he 
woald  thereby    be  deprived   of  his    remedy 
against  the  bankrupt  without  any  equivalent, 
TtufUtr  V.   YouHg^  3  Bam.  &  A.  521.  S.  C.  2 
Moore,  Rep.  324.,  sec  also  Ex-parte  Warwick, 
1  Buck,  326.     The  certificate  does   not  dis- 
charge the  bankrupt's  partners,  stat.  10  Anne, 
c.  15.  s.  3.  (see  Heath  v.  Holly  4  Taunt.  326), 
nor  his  sureties,  Ex-parte  Williams<mf  2  Vez. 
249.  1  Atk.  82.  Baxter  v.  Nichols,  4Taunt.  90. 
Inglis  V.  Macdougal,  1  Moore,. 196.    A  certi- 
ficate nnder  a  bankraptcy  in  England,  is  so 
far  a  judgment  in  respect  of  foreign  states, 
that  it  may  be  pleaded  in  bar  to  the  actions  of 
foreign  creditors,  see  In  re  Odwin  v.  Forltes,  1 
Bock,  57.  In  re  Stein  and  Co,  1  Rose,  402.   So 
a  certificate  granted  in  a  foreign  country  is  a 
bar  to  an   action  here  for  debts  contracted 
abroad,  if  such  debts  would  be  discharged  by  the 
certificate  according  to  the  laws  of  the  state 
l^ranting  it,  Potter  v.  Brown,  1  Smith,  351.  5 
Kast,  124;  but  a  certificate  in  a  foreign  coun- 
try is  no  discharge  of  a  debt  contracted  here, 
Quin\,  Keefe,  2H.  Bl.  533.  Smith  v.  Buchanan, 
1  East,  6.    As  to  certificates  obtained  in  New- 
foundland, nnder  49  Ceo.  3.  c.  27.  s.  8.,  see 
Philpotts  v.  Reed,  1  Taunt.  &  B.  13.    In  case 
the  party  has  been  a  bankrupt  under  a  former 
commission  (though  afterwards    superseded, 
Thorntmv.  Dalhs,  Dougl.  46),  or  prevrously 
discharged  by  an  act  for  the  relief  of  insolvent 
debtors,  or  has  compounded  with  his  creditors 
(and  a  deed  of  composition  embracing  all  the 
creditors  is  within  the  act,  though  they  do  not 
all  execute,  Slaughter  v.  Chcyne,  1  Maul.  &  S. 
182,  or  though  the  bankrupt  afterwards  pays 
them  in  full.  Read  v.  Sowerly,  3  Maul.  6c  S.  78, 
»ecu9  where  the  composition  is   limited  to  a 
particular  description  of  creditors,  Norton  v. 
iihakespcae,  15  East,  519,  Slaughter  v.  Cheyne, 
snp.),  and  his  estate  does  not  produce  fifteen 
shillings  in  the  pound,  his  certificate  will  only 
protect  his  person,  and  not  his  future  effects 
(tools  of  his  trade,  household  goods,  furniture, 
and  apparel,  &c.  only  excepted),  stat.  5  Geo. 
f.  c.  30.  s.  9.  Coverleyy.  Mnrley,  16  East,  225, 
JeJfs  V.  Ballard,  1  Bos.  6i  P.  467 ;  nor  is  he  in 
snch  case  entitled  to  his  allowance,  Ex-pa*  te 
Crew,  16  Ves.  236;  but  though  the  bankrupt's 
future  property  remains  liable  to  his  creditors^ 


yet  it  will  vest  in  the  assignees  under  a  sub- 
sequent commission,  as  in  other  cases,  Hovitl 
V.  Broiming,  7  East,  154.,  and  see  Ex-pa  te 
Baker,  1  Rose,  452.  The  proving  a  debt  nnder 
the  second  commission,  it  seems,  is  an  election 
within  the  49  Geo.  3.  c.  121.  s.  14,  and  debars 
the  creditor  of  his  action  in  the  oases  excepted 
in  the  statute  5  Geo.  2.  c.  30.  s.  9,  Read  v. 
Smre  by,  sup.  The  late  act  also  provides  that 
in  case  of  the  bankraptcy  of  an  assignee,  being 
indebted  at  the  time  to  the  bankrupt's  estate 
to  the  amount  of  £100  in  respect  of  money 
wilfully  retained  for  his  own  benefit,  his  cer- 
tificate shall  not  discharge  his  future  effects  in 
respect  thereof,  stat.  49  Geo.  3.  c.121.  s.  6; 
nor  is  the  estate  of  such  bankrapt  entitled  to 
any  dividend  on  the  proof  made  by  him  under 
tlie  estate  of  which  he  was  assignee  until  full 
reimbursement  of  such  monies,  Ex-pa'te  Gra- 
ham, Ex-pa^-te  Rmgh,  3  Ves.  Sc  B.  130.  2.Ro8e,  , 
74.  Ex'parte  Bignold,  in  re  Charles,  2  Madd. 
Rep.  470.,  see  also  Ex-parte  Stonehouse,  1  Buck, 
831 .  The  certificate  is  liable  to  be  defeated  by 
a  tupe'sedeae  of  the  commission  (for  which  rea- 
son the  allowance  of  the  certificate  is  regarded 
as  an  objection  to  a  supersedeas,  where  there 
is  no  imputation  on  the  bankrupt,  see  Ex-parte 
Moule,  14 Ves.  602.  Ex-pate  Tobin,  1  Rose, 
431.  Ex-parte  C>owder,  2  Rose,  3i4.  Ex-parte 
Levi,  1  Buck,  75),  Ex-parte  Cutten,  1  Buck,  68 ; 
and  if  it  be  fraudulently,  or  unduly  obtained, 
it  may  be  recalled,  £x-pa  te  TalUs,  1  Ball  &  B. 
.^21.  1  Rose,  371.  Ex-parte  Cawthom,  2  Rose, 
86  ;  and  if  the  bankrupt  has  given  above  £100 
portions  to  his  children  (wliich,  however,  does 
not  extend  to  a  niece,  Ex-parte  Sauma'-ez,  1  Atk. 
84),  not  having,  at  the  time,  8u£cient  to  pay 
all  his  debts  beyond  the  sums  so  given,  or  has 
lost  in  gaming  £5  in  one  day,  or  £lOO  in  the 
12  months  preceding  his  bankruptcy,  the  cer- 
tificate is  void,  stat.  5  Geo.  2.  c.  30.  s.  12,  see 
Hughes  V.  Morley,  1  Bar.  &  A.  22.  1  Holt,  520 ; 
but  insuring  in  the  lottery  {Lucyy.  Piercy,  1  H; 
Bl.  29),  or  keeping  a  lottery  office,  are  not 
within  the  act,  Ex-parte  Richardson,  Cook.  B. 
L.  462,  see  also  Ex-parte  Mawson,  6  Ves.  614. 
So  the  certificate  is  void,  if  any  consideration 
was  given  for  signing  it,  although  without  the 
privity  of  the  bankrupt,  sXat.  5  Geo.  2.  c.  .30. 
s.  11.  Robson  V.  Calze,  Dougl.  216.  Holland  v. 
Palmer,  1  Bos.  &  P.  95.  Ex-purte  Butt,  10  Ves. 
379.  Phillips  V.  Dlcas,  15  East,  248.  (though  in 
such  case  be  may  apply  to  the  Great  Seal  to 
cancel  the  old  certificate,  in  order  to  obtain  a 
new  one  properly  signed,  excluding  the  cre- 
ditor receiving  the  money,  see  Ex-pa<te  Har- 
rison, 4  Mont.  B.  L.  Appx.  36.) ;  so  in  case 
money  is  given  to  withdraw  a  petition  against 
the  certificate,'  Ex-parte  Giltson,  Cook.  B.  L. 
465 ;  and  money  paid  for  signing  a  certificate 
may  be  recovered  back.  Smith  v.  Bromley, 
Doug.  696—698.  n. ;  and  the  same  statute  avoids 
all  bonds,  or  other  securities  and  a^eemcnts,  in 
consideration  of  signing  the  certificate,  or  of 
withdrawing  a  petition  against  it,  Smnner  v. 
Brady,  1 H.  Bl.  647,  and  see  Thowuuv.  RhodiSf 
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So  a  man         cupiunt  lit  jure  regantur :  and  therefore  it  is  held,  in  S5  Hen.  & 
maniw  oP^    *'^-  Testaments,  Br.  19.  {c)  a  man  holdeth  three  manors  of  three 

three  several  lords  by  knight-service  of  equal  value,  could  not  devise  tvro,  and  leave  the  third 
to  descend,  but  only  two  parts  of  each,    (c)  5  Co.  100.  a.  2  Bulstr.  15.  Br.  Co.  275. 


3  Taunt.  478 ;  so  of  a  promise  for  the  benefit 
of  all  the  creditors,  Jomes  v.  Barkley,  Dongl. 
684. ;  gectu  as  to  a  promise  by  the  bankrupt 
to  give  evidence  for  the  assignees,  and  release 
his  surplus  in  consideration  of  signing  his  cer- 
tificate {SeUnf  V,  Crew,  2  Anstr.  504),  or  a  pro- 
mise by  the  bankrupt  in  consideration  ot  the 
creditor  not  proving  his  debt,  Freeman  v.  Fen- 
ton,  Cowp.  544.    An  uncertificated  bankrupt 
has  no  power  of  acquiring  property  for  him* 
self,  NioM  v.  Adamaon  and  Otlurs,  3  Bam.  Sc 
A.  235;   but  he  has  a  right  to  property  ac- 
quired by  him  since   his  bankruptcy  against 
all    but   his    assignees;   and,   therdfore,    un- 
less they   interfere,  he  may  sue  a  stranger, 
who  either  ii^ures  the  property,  or  dispos- 
sesses hun.  Smith  v.  Eustace,  3  H.  Bl.  444. 
Webb  V.  Ward,  7  T.  R.  296.  Webb  v.  Fox, 
7  T.  R.  S91.  Fowler  v.  Down,  1  Bos.  &  P.  44. 
Cumming  v.  Roebuck,    1  Holt,    172 ;    though 
the  trespass  was  committed  prior  to  the  baxdi- 
niptcy,  Clark  v.  Calvert,  S  Moore,  96  ;  so  he 
may  maintain  an  action  for  work  and  labour 
and  materials  against  a  person  by  whom  he 
was  employed  subsequent  to  the  commission 
{ChippindiUe  v.  Tomlin8on,Cook,  B.  L.  518.  Silk 
V.  Osborne,  1  Csp.  N.  C.  140),  or  for  money  lent 
after  the  bankruptcy  {Evans  v.  Brown,  1  Esp. 
N.  C.  170),  though  not  against  the  consent  of 
his  assignees,  Kilcken  v.  JSartsch,  7  East,  55. 
Sup. ;  and  if  the  assignees  employ  him  for  tlie 
benefit  of  his  estate,  he  may  sue  them  for  work 
and -labour.  Coles  y,  Barrow,  4  Taunt.  754;  but 
he  cannot  sue  in  his  own  name  for  ttie  benefit  of 
his  creditors,  Kiuneitr  v.  Tarrant,  15  East,  632. 
6th,  As  to  supersedeas  of  the  commission. — A 
commission  may  be  good,  notwithstanding  a 
defect  in  the  petitioning  creditor's  affidavit 
of  debt  {UiU  v.  Heale,  2  N.  R.  196.),  or  the 
existence  of  an  act  of  bankruptcy  previous  to 
such  debt  (stat  46  Geo.  3.  c.  155.  s.  5);  but 
its  validity  depends  on  there  being  a  sufficient 
debt  subsisting  at  the  time  of  the  act  of  bank- 
ruptcy as  weQ  as  a  good  act  of  bankruptcy, 
Moss  V.  Smith,  1  Camp.  489.  Ex-parte  Bmcness, 
2  Maul.  Sc  S.  479.    Fraud  will  invalidate  the 
commission  ;  and  if  it  plainly  appears  to  have 
been  fraudulently  or   vexatiously  taken  out, 
the  Great  Seal  will  supersede  it,  with  costj, 
Ex'paite  Conway,  13  Ves.  62.   Ex-parte  Hey- 
wood,  12  Ves.  67.  Ex-parte  Arrowsmith,  14  Ves./ 
209,  see  also  Ex-parte  Foster,  1  Rose,  49.  £x- 
parte  Har court,  2  Ro»e,  203.  Ex-parte  Prosser, 
1  Buck,  77.  Ex-parte  Brookes,  in  re  Bentley,  1 
Buck,  257.  Ex-parte  Battier,   1  Buck.   426. ; 
secus  where  purchases  have  been  made  under 
it,  Ex-parte  Edwards,  10  Ves.  104.    So  a  com- 
mission has  been  superseded  with  costs,  for 
being    taken  out   against  a  solvent    person, 
merely  with  a  view  to  get  rid  of  a  partnership, 
Ex-parte  Browne,  1  Rose,  151 ;  or  an  account 
of  collusion  between  the  bankrupt  and  peti- 
tioning creditor,  Ex-parte  Binmer,  1  Madd. 
Rep.  250;  and  if  it  appears,  that,  with  the  view 
^impose  upon  the  Great  Seal,  a  commission 
^HjjbDen  taken  out  upon  fabrications  of  nego< 


liable  paper,  the  court  will  direct  the  Attorney 
General  to  take  those  steps  for  the  proaecntioii 
of  the  parties  that  the  case  may  require,  £*- 
parte  Emery,   1  Buck,  422,  and  see  Ex^gmU 
Kershaw,  6  Ves.  2.    But  a  commission  wiO  not 
be  superseded,  where  there  is  no  fraud,  al- 
though it  may  appear  that  the  petitioning  cre- 
ditor had  another  motive  than  the  distrimition 
of  the  estate,  viz.  to  determine  the  partner^ 
ship,   Ex-^rte  WUbeam,    1  Bock,  459;   and 
it  is  no  objection  to  a  commission,  that  it  was 
sued  out  with  an  intent  to  defeat  a  previous 
execution,  provided  it  is  the  commissioii  of  a 
creditor,  and  not  that  of  the  bankrupt,  which 
is  always  vitious,  Ex-parte  Bowes,  11- Ves.  540. 
Ex-parle  Gardner,   1  Ves.  &  B.  48.  Ex-fmrU 
Gouthwaithe,  1  Rose,  87.  Ex-parte  Arrowsmith, 
14  Ves.   209.    Ex-parte.  Staff,   1  Bock,  431. 
Where    a  commission   has   been    taken   o«t 
fraudulently,  at  the  instance  of  the  bankrvpt, 
it  may  be  superseded,  even  though  he  has  ob- 
tained his  certificate,  Ex-pai  te  Monle,  14  Ves. 
602.     And  although  the  act  of   bankruptcy 
may  not  have  been  concerted,  yet  if  the  con- 
mission  is  clearly  the  commission  of  the  buAr 
rupt,  and  he  evidently  has  the  management 
and  direction  of  it,  the  court  will  supersede 
it,  Ex-parte  Davies,  1  Rose,  298.    Bat  a  com- 
mission of  bankrupt  may  be  supported,  no^ 
withstanding  the  privity  of  the  bankrnpt,  £3^ 
parte  Edmonson,  7  Ves.  303.,  and  see  E»-parte 
Warwick,  4  Madd.  Rep.  262 ;  and  although  a 
concerted  act  of  bankruptcy  is  not  available,  ex- 
cept for  creditors  not  privy  to  it,  yet  a  coa- 
mission  taken   out  upon  a  concerted  act  of 
bankruptcy,  may  be  sustained   upon  another 
act,    Ex-parte    Bourne,     16  Ves.    145.    £jr- 
parte  Dufrene,  1  Rose,  333    Ex-parte  Begm, 
in  re  Bogen,  1  Buck,  137 ;  and  see  Ex-partt 
Smalt,  *^  Brod.  &  B.  25,  where  the  bankrapt 
being  merely  described   '^  dealer  in  cattle," 
without  the  words  *^  dealer  and  chapman,*' 
the  court  of  C.  P.  held  that  the  words  '*  dealer 
in  cattle"  were  descriptive  of  the  person  oaly, 
and  as  such  not  material ;  the  words  '^  bayiaf 
and  selling,"  as  descriptive  of  a  trader,  were 
sufficient  to  render  the  commission  valid,  aod 
to  admit  evidence  of  any  act  of  trading.    A 
second  conmiission  against  an  uncertiTCated 
bankrupt,   or  a  joint  commission  taken  oat 
after  a  separate  commission,  or  rtcf  versa,  is 
void  at  law    {Ex-parte  Martin,  15  Ves.  114. 
Ex-pai  te  Lees,   16  Ves.  472.  Ex-parte  Brmm, 
Ex-parte  Munton,  1  Ves.  6c  B^  60.  1  Mont  B. 
L.  .587.   ii.    237.  n.   and   cases  there  citedX 
nnless  the  parties  entitled  to  the  'first  cooaaif* 
sion  wave  their  right,  id.  ib.  Ex-parte  Prtmi* 
foot,  1  Atk.  252.  Ex-parte  Crmp,  16  Ves.  256, 
Ex-parte  Lees,  Ex-parte  Pouiden^  16  Ves.  472.; 
or  nnless  the  prior  commission  has  never  been 
acted  upon,  Warner  v.  Barber,  2  Moore,  71, 
and  see   Ex-parte  BuUen,    1  Rose,  134.   &r- 
parte  Mason,  id.  423 ;  but  though  tlie  aecond 
commission  is  bad  at  law,  the  Lord  ChanceBor 
does  not  therefore  supersede  it,  huX  exeroiset 
a  discretion  bavii^  regard  to  Um  carcanttaBOti 
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several  lords  by  knights  service,  each  manor  of  equal  valuei  be 
cannot  devise  two  manors  and  leave  the  third  to  descendi  ac* 


of  the  ease,  8.  C,  and  see  Ex'ffarte  Mammy  1 
Rose,  423.  Ex-parU  Broum,  sap.  Ex'jmrte  Lmi' 
ton,Ex'parte  Hwrdmcke^  6  Ves.  434. 440.  In  S.C. 
it  was  rnled  that  a  Joint  commission  is  saper- 
aedeable,  where  one  partner  resides  abroad, 
or  is  a  lunatic,  or  an  infant,,  and  separate  com- 
missions mast  be  taken  ont,  and  see  £x- 
purte  EarweSf  6  Ves.  601 ;  but  where,  on  a 
petition  i>y  a  bankrupt  to  supersede  his  com- 
mission on  the  ground  of  infancy,  it  appeared 
that  he  had  traded  S  years  as  an  adult,  and 
the  creditors  resisted,  he  was  left  to  his  action, 
Ex'parte  W«U$an^  16  Ves.  265.  A  bankrupt 
having  surrendered  {Ex-parte  Jonea^  11  Ves. 
409,  and  see  Ex-partt  Whittington,  1  Buck, 
835.)  may  petition  to  supersede  the  commission 
issued  against  him,  on  the  ground  of  the  act  of 
bankruptcy  not  being  sufficient  to  support  it 
(see  Ex'parte  Burden,  in  re  Bwrgesi,  1  Buck, 
853.  Ex-parU  Rmken,  3  Madd.  Rep.  371),  or 
he  may  dispute  its  validity  by  an  action  at  law, 
see  Perkitu  v.  Proctor,  8  Wils.  382.  Simmonds 
T.  Kmgkiy  3  Camp.  881.  Ex-parte  Dick,  1  Rose, 
51 ;  imt  neither  at  law,  nor  in  eqnitv,  is  it 
competent  to  him,  or  any  persons  claiming 
under  him,  to  set  up  a  prior  act  of  bankruptcy 
and  petitioning  creditor's  debt,  see  Rex  ▼. 
BuUock,  1  Taunt.  71.  DonocoH  v.  Di^  9  East, 
81.  KemiHt  v.  I>i^,  3  Smith,  448.  Brytmi  v. 
Wiihert,  8  Maul.  Jk  S.  183.  The  petitioning 
creditor  is  wholly  concluded  lirom  disputing 
the  bankruptcy,  see  Harmer  v.  />«9i«,  1  Moore, 
300;  though  it  seems,  a  creditor  is  not  estop- 
ped by  proving  under  the  commission,  Rmkin 
V.  Homery  16  East,  191.  Beardnure  v.  Skaw, 
t  New  Rep.  863;  but  in  actions  or  suits  (Bridk- 
wood  V.  MUUtTy  8  Rose,  S16)  by  or  against 
assignees,  the  commission  and  proceedings 
under  it  are  evidence  of  the  petitioning  cre- 
ditor's debt,  and  the  trading  and  act  of  bank- 
ruptcy, unless  notice  be  given  that  those  mat- 
ters are  to  be  deputed,  in  which  case,  if  the 
bankruptcy  is  established,  the  assignees  are 
entitled  to  the  costs  of  proving  the  commission, 
trading,  Sic,  even  though  tiie  other  party 
obtains  a  verdict,  stat.  49  Geo.  3.  c  181.  s. 
10,  see  Ward  v.  Abrukami,  1  Bam.  Sc  A.  367. 
The  notice  must  be  served  personally,  either 
upon  the  party  or  his  attorney,  and  not  upon  a 
servant,  tioward  v.  RatuMbottomy  3  Taunt.  526 ; 
and  notice  has  been  held  to  be  necessary, 
although  the  defendant  is  not  described  to  be 
assignee  on  the  record,  Simmonds  v.  Knigkt^ 
3  Camp.  251.  Rowe  v.  Lojrf,  1  Qow,  24 ;  ana 
the  statute  extends  to  actions  where  other 
persons  acting  as  servants  to  the  assignees  are 
joined  with  them  in  the  action,  GUmtm  v.  Coth 
$inBy  2  Stark.  188 ;  but  it  ibes  not  give  the 
assignees  such  costs  on  a  nonsuit,  where  they 
desert  the  action,  Atkina  v.  Smcwrdy  1  Brod.  ^ic 
B.  875 ;  and  no  notice  is  requisite  of  disputing 
a  commission  of  bankrupt  which  incidentally 
comes  in  question  in  a  cause  between  strangers. 
X>0e  d.  mmooon  v.  Listony  4  Taunt  741 ;  and 
though  the  statute  makes  the  proceedin|p 
evidence,  yet,,  like  all  other  eviaence,  it  is 
liahie  to  be  coatroverttd  by  evidcaoey  EUit  ?• 


Shirley y  3  Camp.  424,  MUU  v.  Bennett ^  8  Maul. 
&  S.  556.  Where  a  cemmissionis  superseded, 
the  Lord  Chancellor  may  order  an  inquiry  by 
the  master,  or  an  Issue  to  ascertain  the  da* 
mages ;  and  for  better  recovery  may  assign  the 
petitioning  creditor's  bond,  Ex-pnrte  Goigttr^ 
1  Atk.  144.,  and  see  Sn^tk  v.  Broomkmd^  7  T. 
R.  300.  Smitkty  v.  Edaumson,  3  East.  88.  Ea> 
parte  Buw^ord,  in  re  MiUer^  8  Madd.  Rep.  1 :  oi* 
may  order  a  part  of  the  penalty  to  be  paid  at 
his  discretion,  £x-jwrte  Rimeney  14  Ves.  600; 
though  the  bankrupt  is  usually  left  to  his  action 
on  the  case,  it  being  considered  a  b€^r  re- 
medy, because  when  the  bond  is  assigned,  tiie 
damages  cannot  exceed  the  penalty,  but  in  the 
action  they  are  unUmited,  Ex-pttrte  FUteker^  1 
Rose«  454.  But  the  assignment  of  the  bond 
has  this  advantage,  that  in  an  action  brought 
thereon  the  commission  must  be  taken  to  be 
malicious,  SMtk  t.  Brotnnkeud,  7  T.  R.  500s 
but  in  the  action  on  the  case  malice  must  bd 
proved ;  and  the  bringing  the  action  is  a  waver 
of  the  right  on  the  boiul,  and  the  remedy  is 
barred,  even  if  the  jnry  give  less  damages  than 
the  penalty,  Holmee  v.  Wainenfrigkt,  1  Swanst. 
80,  and  see  Ex-pnrte  Lone,  11  Ves.  416.  EX' 
parte  Rkneney  14  Ves.  600.  Brown  v.  Ckmpmm, 
8  Burr.1411.  Ckamnan^r.  PicerekgiUy  8  Wils.  145. 
1  Inst.  161.  a.  f4).  lii.  11.  (13).  Acmnmissioa 
is  supersedeable  for  want  of  prosecution,  in 
Loncfon  after  14  diys,  or  in  the  country  after 
28, 0.  0. 86th  June  1793,  see  Ex-pttrte  Leic€9m 
tery  6  Ves.  489 ;  and  it  may  be  superseded  at 
any  time  after  tiie  second  meeting,  on  consent 
of  all  the  creditors  who  had  proved,  Ex-parta 
Dwdtwortky  16  Ves.  416.  0»  O.  81st  August 
1818.  1  Buck,  881.  Where  a  bankrupt  has 
been  prevented  ftom  surrendering  In  tfane, 
either  through  ignorance  or  mistake,  the  Chaa« 
cellor  will  supersede  the  conunisslon,  Ex-pmit 
Woody  1  Atk.  822.  Ex-parU  Lavender^  1  Rose. 
55 ;  but  an  attainted  pierson  cannot  ne  he«rd 
on  a  petition  to  supersede  a  commission  of 
bankrupt  Issued  against  him,  £jr-purl«  Buttock^ 
14  Ves.  452. 1  Taunt.  82.  The  consequence  of 
superseding  a  commission  is,  that  all  done  under 
it  falls  to  ue  ground,  Ex-parte  Brown,  1  Ves. 
&  B.  66 ;  but  the  court  mav  vacate  the  bargain 
and  sale  from  the  date  of  the  order,  leaving 
unaffected  all  prior^ts  of  dbpositkn  of  the 
bankrupt's  estate,  Ex-parte  Harrio^  in  re  Bn- 
ekannan  and  Bean,  3  Madd.  Rep.  473,  Ex-part& 
Corrffy  lb.  in  notis.  S.  C.  1  Buck,  314 ;  and  it 
seems,  that  where  a  bargain  and  sale  is  vacated, 
and  a  new  assignment  executed,  It  need  only 
be  of  the  estate  remaining  undisposed  of,  and 
actually  in  the  assignees,  and  that  It  does  not 
affect  the  estates  previously  conveyed  by  them 
to  purchasers,  Ex-parU  Cook,  1  Bock,  381.  and 
n.(a).ib.    (Ed.) 

(c)The  statute  13  Eliz.  c.  7.  was  confined  to 
native  subjects  becoming  baidunpts ;  but  the 
bankrupt  laws  are  extended  to  lulens  by  tfat 
21  Jac.  1.  c.  15.  s.  15.  Sup.  n.  (b).    (Ed.) 

(d)  General  assignees  were  first  uitroduced 
by 0tat*5AiiB.c»8ffffl6|  whiehwat followed 


506  THX  eA«E  OF  BANKRUPTS.  Part  H 

(<f)  Co.  Lit.  cording  to  the  ^nerality  of  the  words  of  the  acts  of  (i)  32  &  34 
8^c  1  34  H  Hen.  8.  of  wills,  for  then  he  should  prejudice  the  other  two 
sic. 5.  '  lords,  but,  by  a  favourable  and  equal  construction,  he  can 
The  lord  conld  devise  but  two  parts  of  each  manor  (e),  so  that  equality  between 
wlth^r^''^  them  shall  be  observed.  And  in  4  Edw.  S.  Assize  (f)  178.  the 
leaving  suffi-  lord  of  a  town  cannot  improve  it  all,  leaving  sufficient  common 
*h^°*h*{r™°"'  in  thfe  lands  of  other  lords,  within  the  statute  of  Merton,  {e) 
askU^ed^offi-  ^^P*  ^*  (')*  -^^^  ^^»  '"  cases  at  the  common  law,  an  equality 
dent  in  other  is  required;  as,  in  11  Hen.  7*  1^*  b.  f/J  a  man  binds  himself 
|f^*  in  an  obligation  and  his  heirs,  and  hath  heirs  and  lands  on  the 

If  MmU  P^^^  ^^  ^^*  father  and  on  the  part  of  his  mother,  both  heirs 
himself  and  his  ^^^'^  ^  equally  charged  (g);  48  Edw.  3.  5.  a.  b.  in  dower,  if 
heirs  in  a  bond,  the  (g)  heir  be  vouched  in  tliree  several  wards  within  the  same 
both  the  heirs^  county,  he  shall  not  have  execution  against  one  only,  but  all 
the  father  and  shall  be  equally  charged  {%)  (h)  ;  {h)  29  £dw.  3. 39.  the  like  case, 
on  the  part  of  So  here,  in  our  case^  there  ought  to  be  an  equal  distribution 
^vine  ulsets  secundum  qimntitatem  debitorum  suorum ;  but  if,  after  the  debtor 
are  charge-  '  becomes  a  bankrupt,  he  may  prefer  one  (who  peradventure  hath 
f  ^H  *  'f  least  need),  and  defeat  and  defraud  many  other  poor  men  of 
heir^wM**  *  their  true  debts,  *  it  would  be  unequal  and  unconscionable,  and 
vouched  in  a  great  defect  in  the  law,  if,  after  that  he  hath  utterly  discre- 
^^A  ^^In^  dited  himself  by  becoming  a  bankrupt,  the  law  should  credit 
shonld  be  ^^^  ^^  make  distribution  of  his  goods  to  whom  he  pleased,  be- 
equally  ing  a  bankrupt  man,  and  of  no  credit  (i) ;  but  the  law,  as  hath 

charged. 

The  bankrupt  cannot  give  one  creditor  a  preference  over  the  others,  (t)  1  Co.  100.  a.  (e)  4  Co. 
37.  a.  [Com.  Dig.  Common  G.]  (/)  3  Co.  13.  a.  14.  a.  .5  Co.  100.  a.  Co.  Lit  376.  b.  388.  b. 
Hob.  35.  3  Bnlstr.  318.  Cr.  Jac.  218.  12  £.  3.  Det.  7.  [Bac.  Abr.  Heir  &  Ancestor,  B.  2.]  (r)  3  Co. 
13.  a.  14  a.  Br.  Dower.  98.  Statham.  Dower.  18.  FiU.  Voucher.  76,  Br.  Voucher.  38.  (t)  Con. 
Dig.  Bankrupt  D.  SO,    {h)  5  Co.  100.  a. 


by  the  stat.  5  Geo.  2.  c.  30.  ss.  26.  3'J.  making  Lawrence  v.  Mafrfrf,  1  Eden,  453.  and  cases 

the  like  provision.    (Ed.)  cited,  ib. ;  of  charge  generally,  Rhes  v,  Rkt», 

(B)The8tat.l2Cha.  2.  c.  24.  having  converted  Prec.  Ch.  62.  James  y.  Stailes,  Prec.  Ch.  44. 

tenure  by  knight-service  into  socage,  the  power  Ballett  v.  Spranger,  Prec.  Ch.  62.  Jones  v.  SUty, 

of  disposition  by  will  is  now  general,  ante  p.  Prec.  Ch.  288.  Buckeridge  v.  Ingram,  2Ves. 

Il5.n.(p3.)llnst.iii.  b.(l).u.6S7.(2).    (Ed.)  Jan.  652.  WhUe  v.  White,  4Ve«.  24.  S.C.9 

(f)  So  the  lord  cannot   improve,    without  Ves.  554.  1  Inst.  i.  116.  (o  1).  and  see  I/tjprf 

leaving  sufficient  common,  though  he  alleges  a  v.  Joknes,  9  Ves.  61 ;  in  the  case  of  partners,  &c. 

prescription  to  unprove;  for  that  denif/  the  TFr^**  v. /f tt/i/r»%  1  East,  20. 5  Ves.  792.  Sup.  p. 

right  of  common.  Jon.  375.    And  if  the'  lord  490.  n.  (b).  ;  as  between  the  joint  and  separate 

improves,  and  does  not  leave  sufficient  com-  estates  of  bankrupts,  in  respect  of  a  debt  oii- 

mon,   the  commoner   may  throw  down    the  der  an  extent  to  which  both  are  liable,  Rtgpt 

whole  inclosure ;  for  it  stands  upon  his  com-  v.  Mackenzie,  4  Ves.  752 ;  as  between  assignees 

mon,  2  Inst.  88.  Improvements  of  common  are  in  bankruptcy,  to  reimburse  a  payment  by  one, 

DOW  usually  effected  by  means  of  acts  of  par-  under  an  order,  for  a  loss  occasioned  by  their 

Uament  obtained  for  that  purpose,  see  1  Inst.  i.  joint  act,  Lingard  v.  Bromieif,  1  Ves.  Sc  B.  114. 

^33,  (Al).    TEd.)  2  Rose,  118.    But  there  is  no  right  to  coatr- 

(o)  In  sucn  case  the  obligee  may  have  seve-  bution  between  wrongdoers  upon  entire  dt- 

ral  actions  againstthe  heirs,  but  execution  shall  mages  for  a  tort,  S.  C,  and  see  ^epkens  f. 

cease  till  it  be  taken  against  both,  Hob.  25  ;  ElweU,  4  Maul.  &  S.  261.    (Ed.) 

or  if  one  bear  the  whole  charge,  he  shall  have  (h)  See  post  3  Co.  13  a.  vol.  2.  p.  39. 1  Inst, 

contribution  from  the  other,  Harberfs  case,  post  38.  b.  (2).  i.  604.  (97) ;  as  to  voucher  in  wardship 

3  Co.  13  a.  vol.  2.  p.  SfiT.    And  it  is  a  general  in  dower,  1  Inst.  39.  a.  (6).  i.  607.  (102).    (En.) 

role  that  where  two  or  more  persons  are  liable  (i)  So  it  is  held  that  any  payment,  whether 

to  a  charge,  it  must  be  borne  between  them  in  in  money  or  by  delivery  of  goods,  made  by  s 

fair  proportions,  and  if  one  of  them  pav  more  trader  before  an  act  of  bankruptcy  in  contem- 

than  his  share,  he  is  entitled  to  contribution  •  plation  of  such  act,  and  with  a  view  to  give  s 

against  the  other;  see  this  principle  applied  in  preference  to  a  particular  creditor,  is  void,  ts 

tne  apportionment  of  fines  paid  on  renewal  of  being  in  fraud  or  the  bankrupt  laws,  Uatmm 

leases  Dv  tenant  for  life,  MgA/in/ra^v.Xcrfr«oft,  and  Others,  Assigntes  of  Fordjfct  v.  Ftt*«r,  1 

1  Bro.  C.  C.  440.  Stone  v.  TAced,  2  Bro.  C.  C.  Cowp.  117.  Rtut  v.  Cooper^  Cowp.  629 ,  Htfrti-  • 

443.  AdderUy  v.  Chvering,  2  Cox,  Rep.  193.  horn  v.  Hodden^  2  Bos.  &  P,  581.    And  apoo 
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been  said  before,  (f)  hath  appointed  certain  commissioners,  of  in- 
difierency  and  credit,  to  make  the  distribution  of  his  goods  to 
eveiT  one  of  his  creditors,  rate  and  rate  alike,  a  portion,  ac- 
cordfing  to  the  quantity  of  their  debts,  as  the  statute  speaketh. 
Also,  the  case  is  stronger,  because  this  gift  is  an  assignment  of  A  commission 
the  bankrupt  after  the  commission  awarded  under  the  Great  mn^ofrl-** 
Seal  (t),  which  commission  is  matter  of  record,  whereof  every  cord,  of  which 
one  may  take  conusance  (k).  c^cfy  one 

Lastly  and  principally,  the  court  relied  upon  other  words  in  ™o^ce. 
the  act,  scii.  "  and  that  every  direction,  bargain  and  sale,  &c. 
done  by  the  persons  so  authorised  as  is  aforesaid,  in  form  afore- 
said, shall  be  good  and  effectual  in  law,  &c«,  against  the  said 
offender,  &c.,  and  against  all  other  persons  claiming  by,  from, 
or  under  such  offender,  by  any  act  had,  made,  or  done,  after 
any  such  person  shall  become  bankrupt,  &c. :"  {§)  so  that,  in  as 
much  as  tnis  assignment  and  delivery  of  the  said  goods  was  after 
the  said  Cook  became  bankrupt,  notwithstanding  that,  the 
commissioners  may  well  sell  them  (£).   And  the  court  resolved(|| ),  ft^or^of^n-*" 

Yeyauces  for  valuable  consideration  does  not  extend  to  conveyances  by  the  bankrapt  after  be 
becomes  bankrupt,  (t)  Judg.  Resol.  on  the  stat.  p.  99. 130.  (t)  [3  Vern.  156.  Cas.  Temp.  Talb. 
For.  65.  3  Camp.  308.  3  Mo.  C.  P.  Rep.  157.  164.  m.  178,  9.  182.  Ante  p.  486.  n.  (b).] 
'^)  [Shep.  Touch.  67.  Vin.  Abr.  Creditor  Sc  Bankrupt,  S.  pi.  5.  Com.  Dig. .  Bankrupt,  69.] 

I)  Judg.  Res.  121.  [2  Maul.  6i  S.  447.  t  Bam.  6c  A.  93.  3  Mo.  C.  P.  Rep.  171. 183.  Coni.  Dig. 

anktf\ipt,  D.  2.,  and  see  ante  p.  506.  n.  (i).] 

son  of  a  fraudulent  conveyance,   or  assign- 
ment by  deed  in   preference  of  a  favoured' 
creditor,  see  ante,  p.  486.  n.  <b).    j(Ed.) 

(k)  And  the  word  may  In  this  case  is  to  be 
construed  mMsi^  Brooks  v.  Sowerhy^  3  Moore, 
C.  P.  Rep.  182.,  and  see  ace.  Uitehcock  v. 
Sedgwick,  2  Vern.  161.  CoUeit  «.  De  Gols^ 
Cas.  Temp.  Talb.  For.  65.  Watkhu  v.  Maund,  3 
Camp.  308.  In  Brooks  v.  Sowerbifj  it  was  de- 
termined that  the  issuing  of  a  commission  of 
bankrupt  is  of  itself  sufficient  notice  to  all  the 
world  of  a  prior  act  of  bankruptcy  having  been 
committed :  and  the  want  of  actual  or  personal 
knowledge  of  the  issuing  of  such  commission 
will  not  protect  a  payment  made  within  the  stat. 
1  Jac.  1.  c.  15.  s.  14.,  see  ante,  p.  498.  n.  (b).  By ' 
the  46  Oeo.  3.  c.  135.  not  only  is  a  commission 
of  bankrupt  made  notice  of  a  prior  act  of  bank* 
ruptcy,  but  even  the  striking  a  doc^t  is  made 
to  be  notice ;  and  though  tms  latter  provision 
was  afterwards  repealed  by  the  49  Geo.  3.  c. 
131,  still  the  commission  is  re-enacted  to  be  no* 
tice,  see  ante  p.  498.  n.  (b).  3  Moore,  184. 

The  statutes  of  bankruptcy  bind  ttie  courts  of 
equity  as  well  as  at  law^  Ex-parte  QoodmoHf  2 , 
Vern.  697 ;  and  there  can  be  no  such  thing  as  an . 
equitable  commission,  it  must  be  a  Icgd  one, 
Smail  V.  Oudletfy  2  P.  Wms.  429.   Butthe  jnris- ' 
diction  of  the  commissioners  and  the  Lord  Chan- 
cellor in  bankruptcy  is  equitable  as  well  as  legal, 
Ex'parte  HanBon,  12  Yes.  348 ;  and  a  commis- 
sion is  not  now  treated  as  an  execution,  for  the 
distribution  is  equal,  Ex-parte  Elton,  3  Yes. 
239.    The  commission  abo  differs  from  an  ex- 
ecution,in  vesting  all  the  rights  and  possibilities . 
of  the  bankrupt,  ante  p.  494.  n.  (b)  ;  whereas  the 
latter  only  passes  what  the  sherm  seizes,  £x* 
parU  Brown^  2  Yes.  Jun.  68. 

(l)  According  to  Moore's  Report  of  this, 
caie  it  was  adjudged,  that  a  sal^  9f  goods' 


this  principle  it  was  ruled  in  Bame»y.  Freekmd, 
6  T.  R.  80,  that  where  a  sale  of  goods  has 
been  completed  by  actual  delivery  to  the  buy^, 
who  afterwards  becomes  insolvent  before  they 
are  paid  for,  he  cannot  rescind  the  contract 
and  return  tlie  goods  with  the  consent  of  the 
seller,  so  as  to  give  him  a  preference  to  the 
other  creditors.     But,  as  already   observed, 
the  objection  of  fraudulent  preference  does  not 
apply  when  the  payment,  or  the  delivery  of 
goods  {SmUh  v.  Payne,  6T.  R.  152.  HartAom 
V.  Hodden,  sup.),  is  occasioned  by  the  threat 
or  apprehension  pf  legal  proceedings  (Thompson 
V.  Freeman,  1 T.  R.  155.),  or  the  pressure  and 
importunity  of  the  creditor  (Cosser  v.  Gough,  1 
T.  R.  156.  Yeates  v.  Grotes,  1  Yes.  280.  Ex- 
parte  Seudamore,  3  Yes.  85.  Crosby  v.  Crouch,  2 
Camp.  N.  P.  166.  Fidgeon  v.  Sharpe,  5  Taunt. 
539.    1   Marsh.    196.    De    Tastet   v.  Carroll, 
1  Stark.  88.    Reed  v.  Ayton,    1  Holt,  503, 
and  see  BayUy  v.  Ballard,  1  Camp.  N.  P.  416 ; 
nor  in  case  of  a  demand  of  further  security  for 
a  debt  not  yet  due  {Crosby  v.  Crouch,  sup.), 
or  a  deposit  of  deeds  for  an  immediate  advance, 
WhitweU  V.  Thomitson,  1  Esp.  N.  P.  68.    So  a 
pavrocnt  in  contemplation  of  an  assignment  of 
efiects,  which  never  took  effect,  though  una- 
vailable under  that  deed,  is  good  against  a 
commission  of  bankruptcy  subsequently  issued, 
and  not  contemplated  at  the  time  of  the  pre- 
ference, Wheeltoright  v.  Jackson,  5  Taunt.  109. 
Whether  the  mere  contemplation  of  insolvency, 
independently  of  bankruptcy,  will  prevent  a 
trader  from  giving  a  preference  to  one  creditor 
over  another  ?  see  Fidgeon  v.  Sharpe,  5  Taunt. 
539.  1  Marsh.  196.    In  case  of  a  nraudulent 

E reference,  the  property  may  be  recovered  back 
y  the  assignees  in  an  action,  on  the  ground 
that  if  8H(£   disposition  were  permitt^,  the 
policy  of  the  bankrupt  laws  would  be  defeated,' 
5  Taunt.  115.    As  to  act  of  bankropto^  byrea- 
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that  the  proviso  concemin^  dfts  and  grants  bona  Jtde^  makea 
tio  gift  or  grant  good,  which  the  bankrupt  makes  after  he  be^ 
comes  bankrupt  (m),  but  excludes  them  out  of  the  penalty  in^ 
flicted  by  the  same  proviso.    And  divers  exceptions  were  taken 
to  the  verdict  by  the  defendant's  counsel. 
A  Mte  by  Che        1  St  That  it  was  not  found,  (f)  that  the  said  sale  by  the  commis- 
S>nSS!^'*  gio,ie,.g  of  ^he  said  goods  was  by  deed  inrolled,  as  they  objected 
property  is      the  words  of  the  said  act  require :  but  to  that,  it  was  answered, 
S^'  ^^5*»    ftnd  resolved  by  the  court,  (J)  that  the  words  of  the  act  concemii^ 
SiroUed;^       Inrolment  of  the  deed  coming  next  after  these  words,  <<  goods 
and  chattels,'*  are,  "  or  otherwise  to  order  the  same  for  tm^ 
satisfaction  and  pa3rment,  8tc.,  and  that  every  direction,  order, 
&c.,  shall  be  good  and  effectual  f  so  this  sale,  without  deed  va^ 
rolled,  is  good  enough  (n). 
Mid  ^oogh         «ind.  It  was  objected,  that  it  was  not  found,  that  the  commis-^ 
sceJ  thepr^'  sioners  had  first  seen  the  goods  before  their  sale }  for  the  words 
per^.  of  the  act  are^  scil.  "  {.o  be  searched,  viewed,  &c. :"  to  that,  ii 

was  answered,  and  resolved,  (J)  that  the  said  words,  ^  or  others 
wise  to  order,  &c''  •<  and  that  every  direction,  Sc."  refer  it  to  tb« 
discretion  of  the  commissioners,  and  peradventure  they  cannot 
come  to  the  sight  of  them. 

drd.  That  we  commissioners  (||)  ought  to  make  several  distrn 
butions  to  the  several  creditors,  and  not  to  make  a  joint  sale^  or 
assignment,  to  several  creditors  (o);  for  if  *be  owed  A.  dOL^  jB. 


[♦26  b.] 

Though  ft  ge- 
neral Msign- 
nent  to  ere- 


diton  hsring  several  and  distinct  debts  wonld  not  be  good,  yet  if  all  the  creditors  bad  a  joint 
debt,  the  property  might  be  assigned  to  them  jointly,  (f)  1  Vent  360.  Goodw.  Bank.  IIS. 
0)  JiKlgi  Res.  145.  [1  Mont.  B.  L.  S87.  Com.  Dig.  Bankrupt  P.  23.  Bac.  Abr.  Bankrapt 
F J  (i)  [1  Mont  B.  L.  f  87.  Com.  Dig.  Bankrapt  D.  j^3.]  (g)  Jndg.  Res.  149,  150.  156,  157. 
[Com.  Dig.  Bankrapt  D.  28.] 


by  a  bankrupt,  after  a  commission  of  bank- 
ruptcy is  awarded  against  him,  is  utterly 
void.  Mo.  594.  pi.  805 :  but  in  Hwue^  ▼.  FiAta^ 
3  Salk.  59.  It  was  hela  that  such  contract,  after 
an  act  of  bankruptcy,  is  not  merely  void,  but 
18  good  between  oie  parties ;  though  it  may  be 
avoided  or  not  by  the  commissioners  and  as- 
signees at  pleasure ;  for  they  may  either  bring 
trover  for  rae  goods,  as  supposing  the  contract 
to  be  void,  or  may  bring  aebt  or  assumpsit  for 
the  value  "vdiich  affirms  the  contract.  And  see 
ace.  Venum  v.  HanMon,  t  T.  R.  267.  Smith  v. 
Hodson,  4  T.  R.  211.  Blrdwood  v.  Raphael^  5 
Pri.  Exch.  Rep.  593.  603.  Vin.  Abr.  Creditor 
and  Bankrupt,  R.  pi.  1.    (£»•) 

(h)  Bv  the  commission  all  rignt  and  power  is 
divested  out  of  the  bankrupt:  he  can  make  no 
disposition  of  his  estate  and  effects;  or,  in 
other  words,  he  may  be  considered  as  civilly 
dead,  with  respect  to  any  power  of  disposing 
in  an  transactions  relative  to  his  property  be- 
fbre  he  became  bankrupt.     The  commission 
and  the  assignment  under  it  have  relation  to 
the  act  of  biSikruptcy,  and  avoid  all  interme- 
diate transactions,  unless  specia^  protected. 
Per  Dallas  Ch.  J.  Brooks  v.  Sowerby,  3  Moore, 
C.  P.  Rep.  183.    As  to  the  doctrine  of  relation 
to  the  act  of  bankruptcy  in  general,  and  the 
modtfieatlons  it  has  received  by  subsequent 
statutes,  see  ante  p.  498.  (b).    (El>0 

(m)  So  terms  for  years  belonging  to  the  bank- 
nipt  win  pass  by  the  assignment  without  inrol- 
i0  acceptiiice  n  the  estate  by  the 


assignees,  see  Copland  v.  Stepkem^  1  Bam.  ft 
A.  605 ;  but  estates  for  life,  in  tail,  or  in  fee, 
cannot  pass  without  a  deed  indented  and  in^ 
rolled,  1  Vent  360. 1  Inst  ii.  226.  (n);  and  u 
the  cdmmissioners  have  an  authority  only,  and 
not  an  estate  (1  Prest  Abst.  471,  Kitchen  v. 
Bartschy  7  East,  58  ),  no  interest  ¥rill  vest  ob- 
der  the  bargain  and  sale  till  inrolment,  not 
even  by  relation  after  it  is  inrolled ;  the  estate 
remains  in  the  bankrupt  fnot  indeed  benefidi^) 
until  taken  out  of  him  by  tiie  conveyance.aee 
CttrUton  V.  Leigkton^  3  Mer.  Appx.  667.  Bae. 
Abr.  Bankrupt  F. ;  and  therefore  an  ejectment 
cannot  be  maintained  by  the  assignees  npoa  a 
demise  before  the  inrolment,  though  the  deed 
is  inrolled  after  action  brought,  1  Vent  360. 
jp^rry  v.  Bowes,  T.  Jonen,  196.  ElKott  v.  DoiAf, 
12  Mod.  3.  Bennett  v.  Gandy,  Carth.  178.  Vm. 
Abr.  Ejectment  M.  pi.  22;  nor  upon  a  demise 
hud  before  the  time  oif  making  the  bargatn  and 
sale.  Doe  d,  EsdtdU  v.  MitcheHy  2  Marsh.  446. 
The  statute  13  Elic.  c.  7.  does  not  fimit  any 
time  for  the  inrolment ;  but  a  bargain  and  sate 
of  estates  tail  must  be  inrolled  wiUiin  six  hraar 
months,  by  stat  21  Jac  1 .  c.  19.  s.  12.    In  case 
the  original  deed  is  lost,  the  counterpart  cannat 
be  inrolled  as  the  original,  Ex-parte  Rohotn^ 
Ambl.  180.    That  a  new  bargain  and  sale  it 
necessary  in  the  case  of  real  property  acoirired 
after  the  commission,   Ex-parte  FrtmJtfoot,  1 
Atk.  253.  Ante  p.  497.  n.  (b).    (Ed.) 

(o)  As  to  the  introduction  of  guieral  assig- 
Dces,  by  statutes  5  Ann.  c.  ft.  s*  6.  5  Geo.  2. 
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20/.,  and  C.  5L9  a  joint  sale,  or  assignment,  to  A.  B.  and  C  is 

not  according  to  the  powe^r  given  to  th^  commissioners  by  the 

said  act;  for  the  act  limits  them  to  make  disposition  *^ amongst 

the  creditors,  &c.,  to  every  one  a  portion,  rate  and  rate  alike, 

according  to  the  quantity  of  their  debts;"  but  in  this  case,  he, 

who  hath  the  least  debt,  shall  have  as  great  interest  in  the  goods, 

as  ^  he  who  hath  th^  great^t ;  and  so  such  assignment,  in  the 

said  case  put  of  several  debts,  U  void,  quod  Jutt  concessumper 

curiam.    But  to  that  it  was  answeredf  and  resolved  by  the  courts 

that  in  the  case  at  the  bar,  it  appeairs  by  the  verdict,  that  thet 

debt  due  tp  the  plaintiffi  was  jointp  for  they  found,  u^  sufra^  ^jf ^5?7vin 

that  the  said  John  Cook  was  indebted  to  the  plaintifi  in  9732. 12^.,  Abr.  Creditor 

which  shall  be  intended  a  joint-debt,  and  so  the  sale  good,  in  &  Bankrupt, 

the  case  at  the  bar.  Si'^'ai^!"*' 

4th.  That,  forasmuch  as  the  words  of  the  act  are,  ^  to  {a)  ro^D^ss, 
every  of  the  said  creditors  a  portion,  rate  and  rate  alike,  distri-  •^^  see  ante 
bution  ought  to  be  made  to  all  the  creditors  :'*  but  here  it  ap*  ^)i^co°*98?'^ 
pears,  that  the  said  Tibnam  was  a  creditor,  and  642.  due  to  him,  b.  rs  Mo.  C. 
and  yet  nothing  is  allott^  or  assigned  to  him,  so  the  sale  is^  P.Rep,  1^.] 
void :  to  that  it  wa$  answered,  and  resolved  by  the  court,  that 
in  this  case  the  &ctor  of  the  said  Tibnam,  in  eaparicy  refused  if  the  credU 
to  come  in  as  a  creditor,  but  claimed  all  the  goods;  and  thi»  tort  refiucor 
act  gives  benefit  to  those  who  will  inquire  and  come  in  as  {b)  ere-  ^||eU^,y 
ditors,  and  not  to  thos^  who  either  out  of  obstinacy  refuse,  or  are  not  enti- 
through  carelessness  neglect  (p),  to  cpme  before  thecommissioners,  ^f^  ^^ 
and  pray  the  benefit  m  the  said  statqte;  for  (c)  vigilantibus  et  ac?^^ 
non  darmientib(usjura  subveniufU,  for  otherwise  a  debt  might  be 
concealed,  or  a  creditor  might  absent  himself,  and  so  avoid  all 
the  proceedings  of  the  commisiiiQneTs  by  force  of  the  said  act. 
And  every  cr^itor  may  take  notice  of  the  commission,  being  and  tli^ 
matter  (d)  of  record  (q),  as  is  aforesaid,  and  so  no  inconvenience  ^"S^^  ^f^* 
can  happen  to  any  creditor  who  will  be  vigilant;  but  great  in*  ^nunrinritrn 
convenience  will  follow  and  the  whole  effect  of  the  act  oe  over-  it  being  of  * 
thrown,  if  other  construction  shall  be  made  ( 1 ).  record, 

(l)See2  BL  Com.  285.  471.  SBl.  Com.  4S8.  4  Bl.  Com.  156.  431.  496. 
Hard.  Rep.  t6S.  See  the  table  to  1  Bnrr.  tit.  Bankrupt.  9  Burr.  tit.  Banluupt. 
S  Bnrr.  tit.  Banlurupt  Strange,  tit  Bankrupt.  1  and  S  Ld.  Raym.  tit.  Banl^* 
rupt  1,«,  and  3,Wi]fl.  tit.  Bankrupt.  See  tab.  to  Comyni,  tit  Bankrupt 
Note  io  tk€  last  edUion.  [See  ante  p.  482.  n.  (b).  and  the  books  there  referred 
to].    (Ed). 


c«  30.  88.  26.  30.,  see  ante  p.  505.  n.  (d).  1  stay  the  certificate  on  the  petition  of  a  creditor 

Christ  72^  J^itchen  v.  Bartseh,  7  East  58.    (£o.)  who  ha^  not  come  in  under  the  commission,  and 

^p)  So  a  creditor  who  has  not  shewn  himself  had  the  means  of  trying  the  Talidity  of  the  certi* 

to  W  such,  as  by  proving  under  the  commission,  ficate  before  a  jury .    As  to  proring  debts  after 

cannot  present  a  petition  to  supersede  it,  £a>  a  first,  and  be&re  a  final  dividend  has  been 

MTftf,  —  2  Madd.  Rep.  281.  Ex-parte  FowU$y  1  made,  ante  p.  491.  n.  (b).    (Ed.) 
nnd^  98,  and  see  JE^-ntritf  DodMM,  ta  r«  Gf0e»- 

wood,  I  Buck,  225.  Where  the  coort  rtfaied  to  (q)  See  ante  p.  507.  s,  (k),   (Ed.) 


BETTISWORTH'S   CASE. 

Pasch.  22  Eliz.  Rot.  738. 
In  the  Common  Pleas. 


1580-91.      Thomas  Bbttisworth  was  summoned  to  answer  to  John  Hayward/ 

u^yxii         of  a  plea  wherefore  he  took  the  cattle  of  the  said  John,  and  them  un" 

Hjlywaro     justly  detained  against  gages  and  pledges,  &c.  (a).  And  whereupon  the 

'    -rJ^  ^^  John,  by  John  Comber  his  attorney,  complains,  that  the  afore- 

woHRTH.       »*'^  Thomas,  on  the  28th  day  of  October,  in  the  19th  year  of  the 

rpt.ii._27a].  reign  of  the  lady  now  Queen  (b),  at  Ipping,  in.a  certain  place  (c) 

Essex  ss.  called  Raynolds,  took  the  cattle  (d),  that  is  to  say,  two  cows  of  the 

Declaradon       said  John  (e),  and  them  unjustly  detained  against  gages  and  pledges, 

in  replevin.        until,  &c.     And  whereupon  he  saith,  that  he  is  injured,  and  hath 

damage  to  the  value  of  10/.  and  thereof  he  bringeth  suit,  &c.    And 

the  aforesaid  Thomas,  Ify  John  Trot  his  attorney,  comes  and  defends 
Avowry.  the  force  and  injury  when,  &c.  and  well  avows  (f)  the  taking  of  the 

cattle  aforesaid,  in  the  aforesaid  place,  in  which,  &c.  and  jusdy,  &c. ; 
The  pface  con-  t^^ca^^^  ^^  saith,  that  the  said  place,  in  which  the  taking  of  the 
tains  one  acre  cattle  aforesaid  is  supposed  to  be  done,  contains  in  itself  one  acre 
and  a  half,  and  an  half  of  land  (o),  with  the  appurtenances,  in  Ipping  aforesaid^ 
and  long  be-  and  that  long  before  the  aforesaid  time,  when,  &c.  one  John  Bettis- 
^^h^^l/^^Mic  ^^^^^  ^^  seised  of  and  in  one  messuage,  and  a  garden,  twelve  acres 
Jdlm 'fiettis-  ^^  land,  and  one  acre  of  wood,  with  the  appurtenances,  in  Ipping 
worth  seised  afofesaid,  whereof  the  aforesaid  place,  in  wnich,  &c.  is,  and  at  the 
in  fee  of  a  aforesaid  time,  when,  &c.  and  also  from  time  whereof  the  memory  of 
messuage  and  m^n  is  not  to  the  contrary,  was  parcel,  in  his  demesne  as  of  fee  ;  and 
woodwlireof  ^^^^S  ^^  seised  thereof,  the  said  John  long  before  the  aforesaid  time 
the  locos  in  '  when,  &c.  that  is  to  say,  on  the  20th  day  of  March,  in  the  lltk 
quo  was  year  of  the  reign  of.  the  lady  the  now  Queen,  at  Ipping  aforesaid, 

parcel,  by  his  certain  indenture  made  between  the  aforesaid  John  Betds- 

«ftth*M  ° m!*'  worth  of  the  one  part,  and  the  aforesaid  John  .Hayward,  by  the  name 
11  Eiiz^de-'  ^^  John  Hayward,  of  the  same  parish  and  county,  husbandman,  of 
mised  the  pre-  the  other  part,  demised,  granted,  and  to  farm  let,  to  the  aforesaid 
mises  to  plain-  John  Hayward,  *  the  tenements  aforesaid,  with  the  appurtenancei, 
tifffor  21  years  whereof,  &c.  to  have  and  to  hold  the  said  tenements,  with  the  ap- 
from  Lady  purtenances,  to  the  said  Johi^  Hayward  and  his  assigns,  from  the 
P»  27  b^l '  ^^'  °^  ^^®  Annunciation  of  the  Blessed  Virgin  Mary  then  next 
*'!  following,  until  the  end  and  term  of  21  years  Uien  next  following, 
at  the  rent  of  and  fully  to  be  complete  and  ended ;  yielding  and  paying,  therefore 
i2d.  payable  yearly  during  the  said  term,  to  the  aUiresaid  John  Bettisworth  and 
at  Michael-  his  assigns,  twelve  pence,  at  the  feast  of  St.  Michael  the  Archangel, 
"**'  '  or  within  ten  days  next  after  the  same  feast.    By  virtue  of  which 

By  virtue  demise,  the  said  John  Hayward,  into  the  tenements  aforesaid,  with 

wliereof  plain-  the  appurtenances,  entered  and  was  thereof  possessed  (^h),  the  rever- 
a^^was'^DOs-  *^^"  "hereof  to  the  said  John  Bettisworth,  and  his  heirs  expectant; 
sessed.  <^^  ^^^  ^^  John  Hayward  being  so  possessed  of  the  tenements 

aforesaid,  with  the  appurtenances,  w*hereof,  &c.  and  (he  aforesaid  John 
»  Bettisworth  of  the  reversion  thereof  and  of  the  rent  aforesaid  being 


(a)  As  to  the  action  of  replevin  in  general,  Ce)  Ante  p.  155.  n.  ^e).    (Ed.^ 

see  ante  p.  134.  n.  (a).    (Ed.)  (f)  As  to  avowries  m  general,  see  ante  p. 

(b^  Ante  p.  135.  n.  (b).    (Ed.)  135.  n.  (f).    (Ed.) 

Tci  Ante  p.  135.  n.  (c).    (Ed.)  (g)  Ante  p.  135.  n.  (o).    (Ed.) 

(d)  Ante  p.  135,  n.  (d).    (Ed.)  (m)  Ante  p.  43,  n.  (h).    (Ed.) 
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seised  in  his  demesne  as  of  fee,  the  smd  John  Bettisworth,  before  die 
s^iid  time  when,  &c.  that  is  to  say,  on  the  Sd  day  of  January,  in  the  J.B.  died,  and 
19th  year  of  the  reign  of  the  said  lady  the  now  Queen,  at  Ipping  the  reversioa 
aforesaid,  died,  of  such  his  estate  of  the  reversion  and  rent  afore-  ^|f *^"J?^^  ^ 
said,  with  the  appurtenances,  whereof,  &c.  seised,  without  issue  of  l^^hU  brotUelp 
his  body  begotten ;   afler  whose  death,  the  said  reversion  of  the  and  heir, 
tenements,  aforesaid,  with  the  appurtenances,  whereof,  &c.  descended 
to  the  said  Thomas  Bettisworth,  as  brother  and  heir  of  the  said  John 
Bettisworth  (i);  by  which  the  said  Thomas  was  seised  of  the  afore- 
said  reversion,  of  the  tenements  aforesaid,  with  the  appurtenances, 
whereof,  &c,  and  of  the  rent  aforesaid  in  his  demesne  as  of  fee.  And  ^^^'  <*^®  f*"" 
because  twelve  pence  of  the  rent  aforesaid,  for  one  whole  year  after  ®°®/?S^l  ^ 
the  death  of  the  aforesaid  John  Bettisworth,  ended  at  the  feast  of  St.  ^imas  i9£liz. 
Michael  the  Archangel,  in  the  19th  year  of  the  reign  of  the  said  lady  to  defendant, 
the  now  Queen,  to  the  said  Thomas  at  the  aforesaid  time  when,  &c.  &nd  avows  as. 
was  behind  and  not  paid,  the  said  Thomas  doth  well  avow  the  taking  ^  distress  for 
of  the  cattle  aforesaid,  in  the  aforesaid  place,  in  which,  &c.  as  in  *      ^^"^* 
parcel  of  the  tenements  aforesaid,  with  their  appurtenances,  to  the 
aforesaid  John  Hayward  in  form  aforesaid  demised,  and  justly,  &c. 
for  the  said  twelve  pence. of  the  rent  aforesaid  to  him  the  said 
Thomas  so  being  behind,  &c.      And  the  aforesaid  John  Hayward  Plea  in  bar. 
saith,   that  the  aforesaid  Thomas,   for  the  reason   before  alleged,  ^?*^{|^1**' 
ought  not  to  avow  the  taking  the  cattle  aforesaid  in  the  place  afore-  ^^ .  ^  .  ^' 
said,  in  which,  &c.  to  be  just ;  because  he  saith,  that  well  and  true         ' 
it  is,  that  the  aforesaid  John  Bettisworth  was  seised  of  the  tenements 
aforesaid,  with  the  appurtenances,  whereof,  &c.  in  his  demesne  as 
of  fee,  and  being  so  seised  thereof,  demised  to  the  said  John  Hay- 
ward, the  tenements  aforesaid,  *with  the  appujrtenances,  whereof,    [  *  28  a.  1 
&c.  to  have  and  to  hold  to  the  said  John  Hazard,  for  the  afor^ 
said  term  of  the  aforesaid  21  years,  as  the  aforesaid  Thomas  hath 
above  alleged ;  but  the  said  John  Hayward  saith,  that  the  aforesaid  bnt  says  that 
John  Bettisworth  being  seised  of  the  reversioa  of  the  tenements  >iud  J.  B.  en- 
aforesaid,  witli  the  appurtenances,  whereof,  &c.  in  his  demesne  as  of  fee,  ^^^  ^^. 
in  form  aforesaid,  before  the  aforesaid  time,  when  &c.  entered  into  the  and  ^feo^d 
tenements  aforesaid,  with  the  appurtenances,whereof,  &c.  upon  the  pos-  one  W.  B.  in 
session  of  him  the  said  John  Hayward  thereof,  and  him  the  said  John  fee; 
from  his  possession  did  expel,  and  amove  (k^,  and  immediately  after 
enfeoffed  (l)  one  William  Bettisworth  of  tne  said  tenements,  with 
the  appurtenances,  whereof,  &c.  to  have  and  to  hold  the  said  tene- 
ments, with  the  appurtenances,  whereof,  &c.  to  the  said  William  and  upon  whom 
his  heirs  and  assigns  for  ever ;  by  virtue  of  which  feoffment,  the  ^®.  Pl^^i^tiff 
aforesaid  William  was  seised  of  the  same  tenements,  w.ith  the  appur-  teraT *re-en. 
tenances,    whereof,  &c,  in    his  demesne  as    of  fee,    upon  wnich  teredand  was 
possession  of  the  said  William  Bettisworth  thereof  the  said  John  possessed; 
Hayward,  afterwards,  and  before  the  aforesaid  time,  when,  &c.  claim- 
ing his  term  aforesaid  of  and  in  the  tenements  aforesaid,  with  the 
appurtenances,  whereof,  &c  re-entered  into  the  said  tenements,  with 
the  appurtenances,  whereof,  ^c.  and  was  thereof  possessed ;  and  beins 
so  possessed  thereof,  the  said  John  Hayward^  before  the  aforesaid 
time,  when,  &c.  put  the  cattle  aforesaid,  into  the  aforesaid  place,  in  and  put  his 
which,  &c.  to  eat  the  grass  in  the  same  then  growing ;  which  cattle  cattle  in  the 
were  in  tlie.  said  place,  m  which,  &c,  eating  the  grass  in  the  same  then  |?^^  ^^  T^d- 
growing,  until  the  aforesaid  Thomas,  on  the  day  and  year  in  the  de-  ^nt  tcMk^them* 
claration  afortsaid  above'  specified,  at  Ipping  aforesaid,  in  the  afore-  • 

(i)  As  to  pleading  a  descent  to  a  collateral  Loft,  S35.   1  Inst.  148.  b.  i.  468-^70.  and  . 

heic  ante  p.  71.  n.  (p).    (Ed.)  notes  ib.    (Ed.) 

(k)  As  to  the  plea  of  eviction,  see  1  Saund.        (l)  As  to  pleading  a  feoffment,  aote  p.  32. 

iOh.  n.  (2).  Bac.  Abr.  Rent;  L.  GilU.  Evid.  by  n.  (v  1).    (En.) 
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rent. 


RepKcttion. 


Issne  joined. 

Venire. 
C  *  28  b.] 


Continuances 
bjr  vie.  non 
misit  breve, 
&c.  to  Hioh. 
aiEIiz. 


Adjournment 
to  Hertford. 


place  called  Raynoldt,  took  the  cattle  of  him  the  edd  John 
Hajrward,  and  them  unjustly  dftained  against  gages  and  pledges, 
untd,  ftc.  as  he  above  against  him  complaineth:    without  this  (m), 
that  the  aforesaid,  John  Bettisworth  died  seised  of  the  reversion  of 
the  tenements  aforesaid,  with  the  appurtenances,  whereof,  &c*  and 
of  the  rent  aforesaid,  as  the  aforesaid  Thomas  above  hath  allied ; 
and  this  he  is  ready  to  verify ;  wherefore  inasmuch  as  the  aforesaid 
Thomas,  the  taking  of  the  cattle  aforesaid,  in  the  aforesaid  place  in 
which,  &c.   above  acknowledgeth,  the  said    John   Hayward  prays 
judgment,  and  his  damages  by  the  occasion  of  the  taking  ana  un- 
jusUy  detaining  of  the  said  catUe,  to  be  adjudged  unto  him,  &c.    And 
the  aforesaid  'nomas,  as  before  saith,  that  the  aforesaid  John  Bettis> 
worth  died  seised  of  the  reversion  of  the  tenements  aforesaid,  with 
the  appurtenances,  whereof,  &c«   and  of  the  rent  aforesaid,  as  he 
hath  above  allied ;  and  of  this  he  puts  himself  upon  the  country, 
and  the  said  J<mn  Hayward  likewise;  therefore  *  it  is  comoianded 
to  the  sherifl^  that  he  cause  to  come  here,  from  the  day  of  Easter  in 
five  weeks,  12  &c.  by  whom,  &c.  and  who,  neither,  &c.  to  recog- 
nize, 8tc,  because  as  well,  &c.    At  which  day,  here  came  the  partief, 
&c,  and  the  sheriff  sent  not  the  writ :  therefore,  as  before,  it  is  com- 
manded to  the  sheriff,  that  he  cause  to  come  here,  12  &c.  in  the 
morrow  of  the  Holy  Trinity,  to  recognize,  &c.    At  which  day,  hers 
came  the  parties,  &c.,  and  the  sheriff  sent  not  the  writ :  there- 
fore it  is  commanded  the  sheriff,  as  at  first,  that  he  cause  to  be 
here  on  the  morrow  of  St.  Martin,    12  &c.  to  recognize  in  the 
form  aforesaid,  &c.  At  which  day,  here  came  the  parties,  and  the  sheriff 
sent  not  the  writ:  therefore,  as  at  first,  it  is  commanded  the  sheriff 
that  he  cause  to  come  here  12,  &c,  in  8  days  of  St.  Hilary,  ftc  to 
recognize,  &c.  in  the  form  aforesaid,  &c.    At  which  day  the  patties 
come,  &C.  and  the  sheriff'  sent  not  the  writ,  &c, :  therefore,  as  at 
first,  it  is  commanded  to  the  sheriff,  that  he  cause  to  come  here  firoa 
Easter-day  in  15  days,  12,  &c.  to  recognize  in  form  aforesaid,  Ac. 
At  which  day,  here  came  the  parties,  &c.  and  the  sheriff  sent  not 
the  writ,  &c.:   therefore,    as  at  first,  it  is  commanded  the  sheriff 
that  he  cause  to  come  here  on  the  morrow  of  the  Holy  Trinity,  12,  Ac 
to  recognize  in  form  aforesaid,  &c.    At  which  day  the  parties  cone 
here,  &c»,  and  the  sheriff  sent  not  the  writ,  Ac :   therefore,  as  at 
first,  it  is  commanded  to  the  sheriff,  that  he  cause  to  come  here  m 
the  morrow  of  St*  Martin,  12,  &c.  to  recognize  in  form  aforesaid,  Ac 
At  which  day,  the  parties  came  here,  &c,  and  the  sheriff  sent  not  the 
writ :  thereK>re,  as  at  first,  it  is  commanded  the  sheriff,  that  he  canes 
to  come  here  in  8  days  of  St.  Hilary,  12  &c,  to  recognize  in  fors 
aforesaid,  Ac.    Before  which  day,  the  plea  aforesaid  was  adjourned,  by 
the  writ  of  the  lady  the  Queen,  of  Common  Adjournment  (n),  fran 
Westminster,  in  the  county  of  Middlesex,  to  the  Castle  of  Hertford,  ia 
the  county  of  Hertford.    At  which  said  day  of  the  morrow  of  St 
Martin,  here,  to  wit,  at  the  Castle  aforesaid,  came  the  parties  afore- 
said, and  the  sheriff  sent  not  the  writ:  therefore,  as  at  first,  itii 
commanded  to  the  sheriff.  Sec.  as  before,  and  the  sheriff  sent  not  ^ 
writ,  (and  so  several  venire  facias'  were  awarded  tp  the  sherifl^  from 
term  to  term,  to  return  jurors  at  a  day,  every  of  the  said  terms,  ssst 
first :  and  the  parties  come  at  the  said  days,  and  the  sheriff  sent  not 
the  writi  (as  in  the  rolls  upon  record  appeareth),  and  process  was  con- 
tinued  between  the  parties  aforesaid,  of  the  plea  aforesaid^  by  jnrois 
put  in  respite,  untd  this  day,   that  is  to  say,  in  8  days  m  St 
Michael  (o),   in  the  31  st  year  of  the  reign  of  the  lady  the  now 


(m)  As  to  traveries  in  general}  ante  p,  H.       (o)  As  to  the  abbreviation  of  MIchiHatf 
n.  (p).    (En.)  Term,  ante  p.  9.  n.  (i).    (E».) 

(N)  Ante  p.  5«.  a.  (w),    (En.) 
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Queen.     Unless    the  justices   of  the  lady   the    Queen,    assigned 
%o  take  the  assizes  in  the   county  aforesaid  by  the   form  of  the 
statute,  &c.  (p)  upon  Wednesday  the  27th  of  June,  at  East  *Ring-  [  «  29  a.] 
stead,  in  the  county  aforesaid,  first  should  come.    And  now  here 
at  this  day,  as  well  the  aforesaid  John  HayVard;  as  the  aforesaid    * 
Thomas  Bettisworth,  come  by  their  attomies  aforesaid:  and  the 
aforesaid  justices  of  assize,  before  whom,  &c.  sent  here  their  record  in 
these  words:  afterwards,  at  the  day  and  place  within   contained.  Postern, 
before  Robert  Clarke,  one  of  the  Barons  of  the  lady  the  Queen, 
of  her  Exchequer,  and  John  Puckering,  one  of  the  Serjeants  at 
Law  of  the  Queen,  justices  of  the  said  lady  the  Queen,  assigned 
to  take  assizes  in  the  county  of  Essex,  by  the  form  of  the  statute, 
ire.    come  as  well  the  within  named  John  Hayward,  by  William 
Siday,  his  attorney,   as  the  within  written   Thomas   Bettisworth, 
b^  John  Lyons,  his  attorney ;  and  the  jurors  of  the  jury  whereof 
within  mention  is  made,  being  called,  some  of  them,  that  is 'to  say, 
Edward  Pickham,  William  Ayles,  Thomas  Pertley,  William  Greyel, 
Edroond  Gray,  John  Lock,  John  Capron,  and  John  Andrew  appeafed, 
and  were  sworn  jurors  in  the  said  jury  :  and  because  the  rest  of  that  Tales, 
jury  did  not  appear,  therefore  others  of  the  standers-by«  chosen  by  the 
Sheriff,  at  the  request  of  the  aforesaid  Thomas  Bettisworth,  and  by 
the  command  of  the  justices  aforesaid,  were  of  new  put  to  them, 
whose  names  to  the  pannel  within  written  are  filed  according  to  the 
form  of  the  statute  in  such  case  lately  made  and  provided  (q)  ;  and  the  Special  ver- 
jurors  so  put,  that  is  to  say,  John  Pitt,  Thomas  Bayley,  William  ^»ct. 
Leefe,  and  Thomas  Aylewy  n,  come,  and  to  say  the  truth  of  the  matter  iJ^^rUi  sSs'^ 
within  contained,  together  with  the  jurors  first  impannelled  and  sworn  in  fee  of  a 
to  say,  chosen,  tried,  and  sworn,  say,  upon  their  oath,  that  one  John  messoage, 
Bettisworth  was  seised  in  bis  demesne  as  of  fee,  of  and  in  the  within  land,  and 
written  messuage,  with  the  garden,  twelve  acres  of  land,  and  one  acre  ^**y'  ^^•'^^^ 
of  woodland,    with  the  appurtenances,  in   Ipping  within  written,  wL^wrcel'*** 
whereof  the  within  written  place,  in  which,  &c.  is,  and  at  the  within  conuining' 
written  time,  when,  &c.,  as  also  from  time  whereof  the  memory  of  man  one  acre  and 
is  not  to  the  contrary,  was  parcel:  and  further,  the  jurors  say,  upon  a  half,  called 
their  oath  aforesaid,  that  the  aforesaid  place,  in  which,  &c.  doth  ^^iMed  »e- 
contain,  and  at  the  aforesaid  time,  when,  ^c*  did  contain  in  it-  paratelyby' 
self,  one  acre  and  half  an  acre  of  land,  and  called  by  the  name  of  Uself ; 
Reynolds,  and  is,  and  at  the  aforesaid  time,  when,  &c.  as  also  from  hy  indenture, 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  was  a  several  ??%'^^^^' 
dose  by  itself  separately  inclosed ;  and  further,  the  jurors  say,  upon  nilsedUie^e. 
'*^  *  oath,  thut  the  aforesaid  John  Bettisworth,  so  thereof  (as  before  is  miAes  to  plain- 
being  seised,  afterwards,  that  is  to  say,  on  the  20th  day  of  March,  tiff  for  2i 


in  the  11th  year  of  the  reign  of  the  lady  the  now  Queen,  at  Ippinff  ?®^'*J?**™u 
aforesaid,  by  his  indenture  within  written,  made  between  the  aforesaid  *^y-^'*y">«n 
John  Bettisworth  of  the  one  part,  and  the  aforesaid  John  Hay  ward  of   r  •  ^g  ^^  n 
the  other  *part,  demised,  gratited,  and  to  farm  let  to  the  aforesaid  John    ^ 
Hayward,  the  tenements  aforesaid,  with  the  appurtenances,  whereof, 
&c.)  to  have  and  to  hold  the  said  tenements,  with  the  appurtenances, 
whereof,  &c.  to  the  aforesaid  John  Hay  ward,  and  his  assigns,  from  the 
feast  of  the  blessed  Virgin  Mary  then  next  following,  imto  the  end 
and  term  of  21  years  then  next  following,.  &c.  fully  to  be  complete  and 
ended ;  yielding  and  paying  therefore  yearly,  to  the  aforesaid  John 
Bettisworth  and  his  assigns  I2d,f  at  the  feast  of  St.  Michael  the  Arch*  who  entered 
angel,  or  within  ten  days  next  after  the  said  feast.    By  virtue  of  which  and  was  pos- 
demibo,  the  said  John  Hayward  into  the  tenements  aforesaid,  with  the  s^^^* 
appurtenances,  whereof,  &c.  entered,  and  was  there'of  possessed,  the 
reversion  thereof  to  the  aforesaid  John  Bettisworth  ana  his  heirs  ex- 

^        ,  I  I  I  ■  ■  I  -r       ■  ■!  ti * ■ —  _M    iiT 

(p)  Sut.  42  Edw.  3.  c.  11,      Ante  p,  10.       (q)  SUt,  35  H.  8,  c.  6.    Ante  p.  11.  o.  (q) 
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pectant :  and  he  the  said  John  Hayward  being  so  possessed  of  the  te- 
nements aforesaid,  with  the  appurtenances,  whereof,  &c^and  the  afore- 
said John  Bettisworth  being  seised  of  the  reversion  thereof,  and  of  the 
The  said  J.  B.  rent  aforesaid,  in  his  demesne  as  of  fee ;  the  said  John  Bettisworth 
entered  into  Into  the  aforesaid  close,  in  which,  &c.  called  Reynolds,  in  the  posses- 
^ll^d  R  -  ^^^^  ^^  ^^  ^^^^  ^^^^'^  Hayward,  entered,  and  there  immediately  after 
nolds  then' in  sealed  and  delivered  as  his  deed,  a  certain  deed,  containing  a  feoffment 
the  possestion  of  the  tenements  aforesaid,  with  the  appurtenances,  whereof,  &c  to 
of  defendant,  one  William  Bettisworth,  his  heirs  and  assigns  for  ever;  and  further, 
and  ^e«*e  the  said  jurors  say,  upon  their  oath  aforesaid,  that  immediately  after 

delivered  a  ^^  sealing  and  delivery  of  the  deed  of  feoffment  aforesaid,  possession 
deed  of  feoff-  and  seisin  upon  that  deed  of  feoffinent  was  given  and  delivered,  by  the 
ment  of  the  .  aforesaid  John  Bettisworth  to  the  aforesaid  William  Bettisworth,  in 
premises,  with  and  upon  the  aforesaid  close  called  Reynolds,  in  which,  ftc,  neither  the 

livery  of  seisin  aforesaid  John  Hayward,  nor  any  other  for  him,  at  the  said  time  of  the 
thereupon,  to       .  .  i  j  i*      "^      r  aL        -j  •  •  •      u  '       •     *i_        -j 

W.  B.  in  fee      &^^^S  ^^^  delivery  of  the  said  possession  or  seisin,  bemg  in  the  said 

neither  the  '  close.  By  virtue  whereof,  the  said  William  Bettisworth,  into  the  te- 
paintiff,  nor  nements  aforesaid,  with  the  appurtenances,  whereof,  &c.  entered,  and 
any  person  for  thereof  was  seised,  as  the  law  requireth.  And  the  said  jurors  further 
ii!™'inthe  said  ^^y>  ^P°°  ^^^^^  ^^^^  aforesaid,  that  the  aforesaid  John  Hayward,  at  the 
close,  ^^™®  o^  ^^^  giving  and  delivery  of  the  possession  and  seisin  aforesaid, 

but  p'laintiff,  was  in  the  messuage  and  the  residue  of  the  tenements  aforesaid,  with 
at  the  time  of  the  appurtenances,  by  virtue  of  the  lease  aforesaid  to  him  thereof 
livery  of  ■«^-  made  ;  and  that  afterwards  and  before  the  said  time,  when,  &c.  Uie 
said  messuage,  aforesaid  John  Hayward  into  tlie  aforesaid  close  called  Raynolds,  widi 
Plaintiff  after*  the  appurtenances,  in  which,  &c.  re-entered,  claiming  the  same  dose 
wards  re-en-  by  virtue  of  the  lease  aforesaid,  to  him  in  form  aforesaid  made ;  and 
tered,  claim-  further,  the  said  jurors  say,  upon  their  oath  aforesaid,  that  afterwards, 
"*  r*  SoT**!  *^^  before  the  said  ♦time,  when,  &c.,  that  is  to  say,  on  the  Sd  day  rf 
The  said  J.'  January,  in  the  19th  year  of  the  reign  of  the  said  ladv  the  now  Queen, 
B.  died,  leav-  ^^^^  ^^^  John  Bettisworth,  at  Ipping  aforesaid,  died  without  issue  of 
ing  defendant  his  body  begotten ;  and  that  the  aforesaid  Thomas  Bettisworth  is  his 
his  brother  and  brother  and  next  heir.  But  whether  upon  the  whole  matter  aforesaid, 
"^"'*  in  form  aforesaid  found,  the  possession  and  seisin  in  manner  and  form 

aforesaid,  given  and  delivered,  of  and  in  the  aforesaid  close  called 

Ravnolds,  in  which,  &c.  be,  or  in  law  ought  to  be  adjudged,  a  good 

Jury  pray  the    and  lawful  possession  and  seisin  of  the  aforesaid  close  called  Reynolds, 

court.^  ^  ^^  which,  &c.,  the  jurors  are  utterly  ignorant,  and  thereof  they  pray 

the  advice  of  tlie  justices  here  of  the  said  lady  the  Queen.  And  if,  upon 
the  whole  matter  aforesaid,  in  form  aforesaid  found,  it  shall  seem  to 
the  said  justices  of  the  said  lady  the  Queen,  that  the  aforesaid  posses- 
sion and  seisin,  in  manner  and  form  aforesaid  given  and  delivered,  of 
and  in  the  aforesaid  close  called  Reynolds,  be,  or  in  law  ought  to  be 
adjudged  a  good  and  lawful  possession  and  seisin  of  the  aforesaid 
close  called  Reynolds,  in  which^  &c.,  witli  the  appurtenances,  Sec.  then 
the  jurors  aforesaid  sa^,  upon  their  oath  aforesaid,  that  the  said  John 
Bettisworth  did  not  die  seised  of  the  reversion  of  all  the  tenemeati 
within  written,  with  their  appurtenances,  whereof,  &c.  nor  of  the  reoti 
within  written  seised,  as  the  said  John  Hayward  within  for  himself  al- 
lege th.  And  then  they  assess  the  damages  of  the  said  John  Hay* 
ward,  for  the  occasion  within  written,  above  his  costs  and  charges  by 
him  the  said  John  Hayward  about  his  suit  in  this  part  expended,  to 
fourpence,  and  for  his  costs  and  charges,  to  twopence.  But  iff 
upon  the  whole  matter  aforesaid,  inform  aforesaid  found,  it  shall  seem 
to  the  said  justices  of  the  said  lady  the  Queen,  that  the  aforesaid  pos- 
session and  seisin,  in  manner  and  form  aforesaid  given  and  delivered, 
of  and  in  the  aforesaid  close  called  Reynolds,  in  which,  &c.  be  not, 
nor  in  law  ought  to  be  adjudged  a  good  and  lawful  possession  and 
seisin  of  the  aforesaid  close  called  Reynolds,  in  which,  &c.,  then  the 
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Jurors  8ay»  upon  their  oath  aforesaid,  that  the  aforesaid  John  Bettls- 
worth  died  of  the  reversion  of  the  tenements  aforesaid,  with  the  ap- 
purtenances, whereof,  &c.  and  of  the  rents  aforesaid,  seised,  as  the 
said  Thomas  Bettisworth  within  for  him  hath  alleged.    And  then 
they  assess  the  damages  of  the  said  Thomas  Bettisworth,  for  the  oc- 
casion within  written,  above  his  costs  and  charges  about  his  suit  in 
this  part  expended,  to  fourpence,  and  for  his  costs  and  charges^  at  Cuna  advitare 
twopence.    And  because  the  justices  here  will  advise  themselves  of  vuU, 
and  upon  the  premises,  before  they  give  their  judgment  thereof,  day   [  •  so  b.  1 
is  given  to  the  parties  ^aforesaid  here  until  in  eight  days  of  St.  Hi-  To  Hil.  si 
lary,  to  hear  their  judgment  thereof;  because  the  same  justices  here  £Us« 
thereof  are  not  yet,  &c.    At  which  day,  here  cometh  as  well  the  afore- 
said John  Hay  ward,  as  the  aforesaid  Thomas  Bettbworth,  by  their  at- 
tomies  aforesaid  ;  and  because  the  justices  here  will  further  advise 
themselves  of  and  upon  the  premises,  before  they  give  their  judgment 
thereof,  further  day  is  given  to  the  parties  aforesaid  here  until  from  East 
the  day  of  Easter  in  fifteen  days,  to  near  their  judgment  thereof;  be- 
cause the  justices  here  thereof  are  not  yet,  &c.    At  which  day,  here 
comes  as  well  the  aforesaid  John  Hayward,  as  the  said  Thomas  Bet- 
tisworth, by  their  attomies  aforesaid ;  and  because  the  justices  here, 
will  further  advise  themselves  of  and  upon  the  premises,  before  they 
give  their  judgment  thereof,  further  day  is  ^vea  to  the  parties  afore-  Trio, 
aaid  here,  imtii  the  morrow  of  the  Holy  Trinity,  to  hear  their  judg- 
ment thereof;  because  the  justices  here  thereof  are  not  yet,  &c.    At 
which  day,  here  cometli  as  well  the  aforesaid  John  Hay  ward,  as  the 
aforesaid  Thomas  Bettisworth,  by  their  attomies  aforesaid ;  and  be- 
cause the  justices  here  will  further  advise  themselves  of  and  upon  the 
premises,  before  they  eive  their  judgment  thereof,  further  day  is  given  njcii. 
to  the  parties  aforesaid  here  until  in  eight  days  of  St.  Michael,  to  [Ante  p.  S.  n. 
hear  their  judgment  thereof;  because  the  same  justices  here  thereof  (i)]. 
are  not  yet,  &c.     At  which  day,  here  cometh  as  well  the  said  John 
Hajrward,  as  the  aforesaid  Thomas  Bettisworth,  by  their  attomies 
aforesaid ;  and  because  the  justices  here  will  further  advise  them- 
selves of  and  upon  the  premises,  before  they  give  their  judgment 
thereof,  further  day  is  given  to  the  parties  aforesaid  here  until  in  Hil.SSEIis. 
eight  days  of  St.  Hilary,  to  hear  their  judgment  thereof ;  because  the 
same  justices  here  thereof  are  not  yet,  &c.    At  which  day,  here 
comeu  as  well  the  said  John  Ha^^ward,  as  the  aforesaid  Thomas  Bet- 
tisworth, by  their  attomies  aforesaid ;  and  because  the ,  justices  here 
will  further  advise  themselves  of  and  upon  the  premises,  before  they 
give  their  judgment  thereof,  further  day  is  given  to  the  parties  afore-  ^^^^^ 
said  here  untu  from  the  day  of  Easter  in  nfleen  days,  to  hear  their 
judgment  thereof;  because  the  same  justices  here  thereof  are  not  yet, 
&€•    At  which  dajf  here  cometh  as  well  the  aforesaid  John  Hayward, 
as  the  aforesaid  Thomas  Bettisworth,  by  their  attomies  aforesaid; 
and  because  the  justices  here  will  further  advise  themselves  of  and 
upon  the  premises,  before  they  give  their  judgment  thereof,  further  Trin. 
day  is  given  to  the  parties  aforesaid  here  until  the  morrow  of  the 
Holy  Trinity,  to  hear  their  judgment  thereof;  because  the  same  jus- 
tices here  thereof  are  not  yet,  &c.    At  which  day,  here  cometh  as 
well  the  aforesaid  John  riayward^  as  the  aforesaid  Thomas  Bettis- 
worth, by  their  attomies  aforesaid :  and  upon  '^bis,  the  premises  be- 
ing seen,  and  by  the  justices  here  *fully  understood,  it  is  considered,  [  *  SI  a.  ] 
that  the  aforesaid  John  Hayward  take  nothing  by  his  writ  aforesaid,  Judsmeot  for 
but  be  in  mercy  for  his  false  clamour,  &c.     And  the  aforesaid  Tho-  the  defendant, 
mas  Bettisworth  may  go  thereof  without  day,  &c.    And  that  he  have 
a  return  of  the  cattle  aforesaid  to  be  kept  by  him  irreplegible^  for 
ever  (r).    And  how,  &c.  the  sheriff  make  it  here  appear  in  eight 


(r)  As  tp  the  jadgment  for  the  svowant  in  replevfai,  and  costs,  ante  p.  161.  n.  C^).    (Ed^\ 

LL2 


^16  FLF.ADINCS  IN  bkttisworth's  CASE*  Part  IL 

days  of  St.  Michael,  &c.  It  is  also  considered,  that  the  aforesaid 
Thomas  Bcttisworth  recover  against  the  said  John  Hayward  his  da- 
inages  aforesaid  by  the  jurors  in  form  aforesaid  assessed,  as  also  11/. 
and  9s.  and  6d.  to  the  said  Thomas  Bettisworth  at  his  request,  for  his 
costs  and  charges  aforesaid,  by  the  court  here  of  increase  adjudged, 
which  damages,  in  the  whole,  do  amount  to  12/.>  &c* 


BETTISWORTffS  CASE. 

Pasch.  22  Eliz.  Rot.  738. 
And  adjudged  in  tbc  Common  Fleas,  Trin.  33  Eliz. 


1 580- 159 1  •  LcBs^c  foi*  years  of  a  house,  and  a  close  distant  from  the  house,  and  other  lands  i 

v.^  ^^/  afterwards  the  lessor  made  a  feofiment  of  the  said  house  and  all  the  lands 

Hayward  mentioned  in  the  lease,  with  livery  of  seisin  in  the  close,  tiie  lessee  being  with- 

Bettts  WORTH  *"  ^^^  house,  and  not  assenting ;  held,  that  it  was  void  for  the  whole,  for  when 

[Pt.  II.  31.  b.l  a  house  and  land  are  demised  together,  the  house  is  the  principal,  and  the 

o.C.  cited  ace.  possession  of  the  house  is  the  possession  of  the  whole.    But  if  the  lessee  had 

Mo.  250  a.  made  a  lease  for  years  of  any  part  of  the  land,  whereby  the  possession  is  ic- 

Co  lit.  18  ii  vered,  a  feofiment  and  li;rery  by  the  lessor  of  that  part  had  been  good,  not- 

[^  Saund.  400  withstanding  the  lessee's  being  in  possession  of  the  residue — aectif  as  to  a  leaie 

a.  (2).  1  Bos.  at  wUl. 

and  Pul.  55.  A  grant  of  a  messuage,  with  the  appurtenances,  passes  only  what  U  parcel  if 

/g\  11  ^^  '  the  house,  viz.  the  buildings,  curtilage,  and  gardens. 

and  n.  (47).  (y).  ib.  Shep.  Touch.  207.  2  Wood,  686.  692,  3.  4  Cru.  Dig.  2d  edit.  58.  2  Saw!. 
Uses,  9.  Vin.  Abr.  Feoffment,  L.  pi.  10. 12, 13.  Com.  Dig.  Feofiment,  B  7.  Bac.  Abr.  Feof* 
ment,  B  2.    See  the  notes  and  references  infra]. 


In  a  replevin  between  Hayward  and  Bettisworth,  in  the  Coin- 
mon  Pleas,  which  began  Pasch.  22  Eliz.  Rot.  738.  the  case  was 
such :  a  lease  for  years  was  made  of  a  hoase,  of  a  close  called 
Reynolds,  and  of  divers  other  lands  in  Dale,  which  close  called 
Reynolds  was  inclosed  and  severed  by  itself;  and  afterwardi 
the  lessee  being  in  the  house,  tlie  lessor  entered  into  the  close» 
and  made  a  feoffment  of  the  house  and  of  all  the  land  so  de- 
mised, and  made  livery  in  the  said  close,  the  lessee  continaing 
in  the  said  house,  and  not  put  out  thereof;  and  afterwards  the 
lessee  re-entered  into  the  said  close ;  and  if  this  was  a  good 
feoffment  and  livery  of  seisin  of  the  said  close,  neither  the  lessee 
3d  Pt  ^^^  ?"^  other  for  him  being  upon  the  close,,  was  the  doubt 
ThafSic livery  ^^^  '^  ^^^  adjudged,  that  the  {a)  livery  and  seisin  was  void  («)i 

of  seisin  wm  void  for  the  whole ;  for  when  a  honse  and  lands  are  demised  together^  the  Ifbase  b 
thf"  principal,  and  the  possession  of  the  honse  is  the  possession  of  the  whole,  (a)  Dyer,  IS.  pU 
106.  «  Brownl.  J30.  Cro.  Eliz.  322.  «  Roll.  4.  Co.  Lit.  48  b.  Regist.  S  a.  [1  Inst  U.  S50. 
(vV  Shep.  Touch.  207.  2  Wood,  686, 692.  4  Cru.  Dig.  2d  edit.  68.  2  Sand.  Uses,  9.  Via. 
Abr.  Feoffment,  L.  pi.  10.    Com.  Dig.  Feoffment,  B  7.    Bac.  Abr.  Feoffment,  B  2]. 


(i)  Livery  of  seisin  is  a  ceremony  essential    donaiioynisi  subseqtuitur  traditw^  1  Inst.  48  a.  ii. 
to  M  feoffment,  for  it  is  a  maxim  that  non  vaUi    3S1.    Tht  design  of  this  ceremony  was  to  <U- 
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as  well  for  the  close,  as  for  the  house  and  the  other  lands  so  de- 
mised. For  when  a  messuage,  with  land,  is  entirely  demised, 
(t)  the  messuage  is  the  principal,  for  that  serves  for  the  habita- 
tion of  man,  and  in  (b)  a  praecipe  shall  be  first  demande<I  as  the 
more  worthy  before  land  (t);  and  the  demand  for  (i:)rent  ar- 
rear  shall  be  at  the  house  as  the  most  principal  and  notorious 
thing.  So  that  the  messuage  being  more  worthy,  and  the  prin« 
cipal,  and  the  land  but  as  accessary,  without  Question  the  pos- 
session of  the  house  is  a  good  possession  of  the  land  demised 
with  it. 

Secondly,  the  leasee  cannot  be  upon  every  parcel  of  the  land  So  possession 
for  the  preservation  and  continuance  of  his  possession,  for  it  may  Jjf  *i°^f  "?^  ?f 
be  that  {d)  divers  parcels  of  the  lands  demised  lie  in  several  possession  of 
places,  and  distinct  one  from  tlie  other  by  several  distances ;  the  whole, 
and,  therefore,  it  is  but  reasonable,  that  his  continuance,  not 
only  in  the  house,  but  also  upon  any  other  part  of  the  land  de*- 
mised,  shall  be  a  good  ^possession  of  the  residue.     And  so  it     r«  32  a.  1 
was  resolved  by  the  whole  court  (u). 

Thirdly,  peradventure  the  lessee  durst  not  for  fear  of  force, 
&c.  be  upon  the  land  to  preserve  his  possession,  but  his  house  is 
his  (a)  castle,  which  he  may  by  law  safely  keep,  and  therefore  the 
case  of  the  house  is  the  stronger.     And  this  difference  was  taken;  twecn^partUii: 
when  a  man  lawfully  departs  with  his  possession,  and  when  a  man  with  the  pos* 
keeps  his  possession  against  an  unlawful  and  tortious  entry,  session  of  a 
For,  when  a  man  makes  a  feoffment  of  a  (i)  messuage  cum  per-  conveyance  of 
iinentiisi  he  departs  with  nothing  thereby  but  what  is  parcel  of  a  messuage 
the  house,  scil.  the  buildings,  (c)  curtila;]fe,  and  crarden  (w) ;  but  ^^^**  ^*®  *P" 

'  &  »  \  /  o  »  b  V    /  >  nurtenances, 

vrhich  passes  only  what  is  parcel  of  the  house,  viz.  the  buildings,  curtilage,  and  garden,  and 
keeping  possession  of  it  against  a  tortious  entry,  wiiich  extends  to  all  the  premises  comprised 
in  one  entire  demise  in  the  same  chanty,  (t)  [^  Wood,  69?.  Vin.  Abr.  Feoffment,  L.  pi.  10. 
Com.  Die.  Feoffment,  B  7.  Bac.  Abr.  Feoffment,  B2].  (6)  F.  N.  B  f.  3  c.  Co.  Lit.  4  a.  tl 
Co.  55.  (c)  Co.  Lit.  L'Ol  h.  202  a.  [Dyer,  329  a],  (d)  Cro.  Eliz.  322.  Co.  Lit.  48  b.  [2  Wood,  693. 
Bac.  Abr.  Feoffment,  B  2].  (»i)  5  Co.  91  b.  7  Co.  6  a.  Cro.  Elix.  753.  8  Co.  125  a.  11  Co. 
82  a.  1  Bulstr.  \\6.  (6)  Plowd.  186.  21  H.  8.  Br.  Feoffment,  23.  31  H.  8.  Br.  Leases, 
55.  [2  Sannd.  400  a.  (2).  1  Bos.  &  P.  55].  (c)  Co.  Lit.  5.  DaU.  5,  6.  [2  Saund.  400  a.  (2). 
1  Bos.  H  P.  55]. 


note  the  change  of  possession;  and  as  it  consists  Bakenhnm  ▼.  Bake^ihoM^  1  Ch.  Ca.  240.     Heea  d. 

in  thetieiivery  of  the  actual  possession,  it  fol-  CkambtrUin  v.  Uoyd,  Wightw.  123.    1  Inst.  ii. 

lows  that  livery,  in  deed,  can  only  be  made  by  344, 5.  (p)  ;  and  that  equity  will, In  some  cases, 

a  person  who  has  at  the  moment  the  actual  siipply  the  want  of  livery,  ih.  Burgh  v.  F.Mcit. 

{possession ;  and  therefore,  where  a  man  lias  Finch.  28.  The  conveyance  by  feoffment  and 
et  his  lands  out  in  lease,  or  has  them  extended  livery  is  now  almost  wholly  superseded  by  con- 
on  a  statute  merchant,  &c.  he  cannot,  whilst  veyances  to  uses  and  upon  trusts,  1  Inst.  48  a. 
the  lessee  or  conusee  is  in  possession,  make  a  (3V  ii.  333.  (6).  For  the  origin  and  history  of 
valid  feoffment  and  livery  of  them,  1  Inst.  48  b.  this  species  of  conveyance,  sec  2  BI.  Com.  311. 
ii.  350.  2  Roll.  Abr.  3,  4.  Dyer,  33  a.  b.  Cro.  Mad.  Form.  Angl.  Dissert  J).  Spelm.  Gloss. 
Eliz.  322.  2  Sand.  Uses,  9 ;  but  in  tlie  case  of  &  Du  Fresn.  Gloss,  voce  Investitum.  (Ed.) 
afeoffinent  of  lands  in  lease,  the  livery  must  be  (t)  Acc.  post  4  Co.  39  a,  and  see  1  Inst.  4  a. 
made  either  with  consent  of  the  lessee,  or  when  (2).  i.  197.  (i).     (Ed.) 

neither  he  nor  his  wife  or  servants  arc  on  any  (u)  So  it  is,  if  the  wife  or  servant  of  the  lessee 

part  of  the  premises,  id.  ibid.    Com.  Dig.  Feoff-  is  in  possession  of  any  part  of  the  premises,  1 

ment,  B  7.     Infra,  n.  (u).    But  if  tenant  for  Inst.  486.  b.  ii.  350.  Sup.  n.  (s).  But  if  livery  be 

life  be  in  possession,  the  remainder-man,  or  re-  made  by  the  landlord,  when  the  leasee,  his  wife 

versioner,  cannot  make  livery,  even  with  his  and  servanU,  are  all  absent,  though  he  has 

consent,  while  he  retains  the  possession  ;  for  cattle  upon  the  land,  it  is  good,  ib.  2  Roll.  Ab. 

the  livery,  if  effectual,  would  be  a  disseisin,  4.     Dyer,  340.    Shep.  Touch.  203.    (Ed.) 

Dver,  33.  pi.   13.      Prest.  Watk.  Conv.  161.  (w)  That  the  garden  is  parcel  of  the  house. 

That  after  20  years  possession  under  the  feoff-  and  shall  pass  by  a  grant,  or  devise,  of  the  mes- 

inent,  livery  of  seisin  will  be  presumed,  see  suage  or  house,  either  with  or  without  the  ap- 

Jacksm  v.  Jackmm,  Fitzg.  146.    Sel.  Ca.  Ch. 81.  purtenances,  1  Inst,  5  b.  (1).  56  a.  b.  i. 215,216. 
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in  the  case  at  bar,  the  keeping  of  the  poMession  of  the  house  or 
any  part  of  the  thing  demised,  againt  a  tortious  entnr  and  ex- 
pulsion by  the  lessor,  is  not  only  a  possession  of  all  that  which 
might  pass  by  the  name  of  the  house  or  of  such  parcel,  {d)  but 
of  all  lands.  Ice  which  are  demised  by  one  entire  demise  (x)  in 
one  and  the  same  county,  for  the  reasons  and  causes  aforesaid. 
And  it  is  not  material  whether  the  thinff,  whereof  the  livery  was 
Batif  Uie         made,  be  within  the  view,  or  not ;  but  if  the  lessee  for  years,  in 
mii^^B^lifMe     ^^®  ^™®  ^^**^>  make  a  lease  for  a  {€)  certain  term  of  any  parcel, 
for  yean  of      and  SO  divides  the  possession  thereof  from  the  residue,  if  of  snch 
•ny  pvt  of  the  parcel  so  severed  livery  be  made,  the  possession  in  the  residue 
^  polimatoB   ^y  ^®  ^^  lessee  is  not  any  impediment  to  the  liveir  of  this 
U  severed,  a     parcel ;  Otherwise,  if  the  lessee  makes  a  lease  (f)  at  will  of  any 
|?^*®"*^t  Mid   parcel,  for  there  his  possession  of  the  residue  shall  hinder  the 
lessor  o^that    ^^^^U  ^^^  ^^  such  parcel  (t).     And  with  this  judgment  agreed 

E art  would       all  the  Other  judges  and  Serjeants  of  Serjeants-£in  in  Fleet- 
avebeen  street  (I), 

good,  not-  ^    ' 

witbstandiag  the  lessee's  possession  of  the  residue.  Seem  as  to  a  lease  at  wilL  (d)  Co.  lit.  S4b. 
Ce)  f  Ron.  Abr>  4.  [S  wood,  693.  Vln.  Abr.  FeoffineDt,  L.  pL  If.  Bac.  Abr.  Feoffment, 
B  2].  i/Yt  RoU.  Abr.  4.  Dyer,  18  b.  pi.  106.  [2  Wood,  693.  Yin.  Abr.  Feoffinent,  L.  pL  13. 
Bac.  Abr.  Feoffinent,  B  «]. 

(1)  Livery  of  seisin  In  deed,  and  In  law,  how  performed,  see  S  Bl.  Coni. 
315,  316,  and  see  1  Burr.  lOT.  If 3.  Note  to  the  Uul  fdiiUm,  [See  also  1  Inst. 
48  b.  49  a.  b.  11.348—^1,  and  the  notes  ib.  Shep.  Touch.  fO.  75,  dec.  Bac  Abr, 
Feoffiment,  B  f .    Com.  Big.  Feoffment^  B  7.    Vuu  Abr.  Feoffment,  B].    (En.) 

(35).  f36).    Shep.  Touch.  94.    8  Sanud.  400  a.  that  the  testator  meant  to  extend  the  waid 

(S).    Doe  d.  Clements  ▼.  CoOifis,  2  T.  R.  50f.  "  appurtenances"  beyond  its  technical  seise. 

But  it  has  been  held,  that  a  devise  of  a  house  lanas  usually  occupied  with  a  house  will  not 

with  the  appurtenances  thereto,  or  in  any  man-  pass  under  a  devise  of  a  messuage  wilJk  tJbe  e^ 

ner  betonging,  will  not  pass  land  at  a  distance,  pmrtemmeee^  Buck  v.  Nwrton,fl  Bm.  de  P.53.   t 

though  used  and  occupied  by  the  testator  with  Saond.  400  ^  (f).,  and  se^  Doe  d.  Bdmifoti, 

the  house,  Heam  v.  Allen ,  Cro.  Car.  57.    S.  C.  the  Earl  of  Lvcan,  9  East,  458.    Doe  d.  jUU  v. 

Hutt  85.    But  what  shall  be  said  to  pass  by  a  Pigott^  1  Moore,  274.    (Ed.) 

devise  of  a  messuage  or  house  only,  or  of  a  /\«s.*>         -«i..^             ij^.   ^^ 

dweUing.house  wUhtke  eppurUnmee$%  purely  .^/)  ?^  »"  ^y^»  ^^.  \^^  T^"  ™J«^  ^^  ^ 

a  question  of  intention  to  be  coUected,  as  in  ^»fe.of  *  termor  confanuingm  the  boose. avoids 

otl?er  cases  of  intention,  out  of  the  whole  will,  the  livery  made  by  the  landlord  to  a  feoffee; 

Thus,  a  devise  of  messuages,  with  all  houses,  *°^  ^^owi^h  made  m  the  name  of  the  whole,  it  u 

bams,  stables,  stalls,  &c.  that  stend  upon  or  be-  ?ot  good  to  pass  an  acre  of  land  in  view,  um| 

long  to  the  said  messuages,  under  special  cir-  f/*^  """J"^  t*ie  same  lease,  see  n.  (s).  sup.  Bat 

cumstances,  clearly  manifesting  the  intention  of  if  a  man  be  lessee  of  white  acre  by  one  denuse, 

the  testator  to  devwc  the  lands  belonging  to  the  ?"*}  ®t  black  acre  by  another  demise ;  w  if  be 

messuages,  was  held  to  pass  those  Unds,  GtdlU  5«  ^«"««  of  ^^Jte  acre  and  blacli  acre  by  om 

wrv.PoyiK*,  3  Wils.141.  8.  C.  S  BI.Rep.  T'ie.  demise,  and  make  alease  for  years  of  black  am; 

So  where  a  tesUtor  being  tenant  for  years  of  a  f  °<*  the  lessor  enters  on  bUdt  awc^  and  mak<» 

hoase,   gardens,   stables,   and    coal-pen,   be-  i^^JT,  tt  is  good,  1  Inst.  48  b.  (8).  u.  350.  (47> 

qneathedin  the  following  words,  «  I  give  the  ^""•a.    (Ed.) 

house  I  live  in,  and  garden  to  B. ;"  it  was  ad-  (y)  For  the  lessee  is  still  supposed  to  be  ia 

judged  that  the  stables  and  coal-pen  occupied  possession,  since  he  may  enter  when  he  pleases, 

by   the   testator,    together  with   the   house,  by  the  determination  of  his  own  will.    So  if 

passed,   though    not  expressly    named,   and  the  lessee  be  absent,  but  his  servant  continoet 

^  though  the  testator  used  them  for  purposes  of  in  possession,  and  livery  is  made  with  the  as* 

'  trade  as  well  as  for  the  convenience  of  his  house,  sent  of  the  servant,  it  is  void,  for  his  asseat 

Doe  v.  Colline,  sup.    See  also  Doe  v.  Martin,  2  does  not  dispossess  his  master,  2  Roll.  Abr.  5. 

Bl  Rep.  1148.    But  unless  it  clearly  appears  1  Inst  48  b.  (8).  ii.  351.  (47).    (Ed.) 


DODDINGTON'S  CASE. 

Mich.  36  and  37  Eliz. 
In    the    Common     Pleas. 


Kiof  Hen.  8.  by  letters  patent,  ex  certaMcientiOj  tfc.  and  in  consideration  of  SOOU^         1 594. 

granted  to  A.  and  D.  and  their  heirs,  "  all  those  messuages,''  Sec,  late  in  the         V^s/^^ 

tenure  of  J.S,,  situate,  Sec,  in  the  town  of  IT.,  and  in  the  suburbs  thereof,  Hall  d,  Dod- 

and  out  of  the  town  within  the  jurisdiction  and  liberties  thereof,  belonging  to        dingtom 

the  late  priory  of  IT.,  Sec,  which  said  messuages.  Sec,  were  of  the  clearly  yearly         Peart. 

value  of  40{.;  held,  1st.  That  this  being  a  general  grant,  the  description  of  [Pt.II. — 33b.] 

the  town  was  restrictive,  and  the  grant  was  void  to  pass  lands  out  of  the  ^*  C*  ^^'^* 

town ;  for  "  all  those  messuages^  has  reference  as  well  to  the  town  as  to  the  ^*    J^  ^*  . 

tenure  of  J.  S. :  so  that,  if  the  one  or  the  other  fails,  the  grant  is  void,  for  ji^c.  S  Roll. 

*'  those"  refers  to  the  whole  period.    Sd.  That  the  grant  was  not  aided  by  Abr.  51.  Hob. 

the  Stat.  34  H.  8.  c.  31.  of  misnomers,  which  extends  not  to  general  grants,  1^^*  1  Saund. 

but  only  to  such  grants  in  which  there  is  convenient  certainty.  Mod  lok  V 

General  words  do  not  imply  any  certainty,  nor  conclude  any  person ;  as  where  g  Mod.  106 '  7 

the  condition  of  a  bond  is  to  devise  or  grant  all  his  lands  in  the  tenure  of  A  5  East,  7t. 

Sec,  the  obligor  may  say  that  he  has  nothing  there:  secvs  where  the  condition  Pr^st.  Shep. 

U  particular.  Jp"^^  ^^• 

■^  347, 8     3 

Wood,  31.    3  Prest.  Abst.  307.  310.    Vin.  Abr.  Estoppel,  P.  pi.  1.    Grants,  H.  13.  pi.  37. 

P.  pi.  15.    R  3.  pi.  6.    Prerog.  G  b.  3.  pi.  1.    Q  b.  pi.  6.    Reference  to  Words,  pi.  5«    Com. 

Dig.  Fait,  £  4.  iv.  165.    See  the  notes  and  references  infra]. 

William  Hall  brought  an  gectment  against  John  Peart  and 
James  Peart,  on  a  demise  made  by  William  Doddington  of  lands 
in  the  parish  of  Dynder,  in  the  county  of  Somerset,  16  Martii, 
24  Eliz.  for  seven  years  from  the  feast  of  St.  Michael  then  past; 
and  upon  not  guilty  pleaded,  the  jury  gave  a  special  verdict  to 
this  effect:  King  Hen.  8.  was  seised  of  the  scite  of  the  late  hos- 
pital of  St.  John  of  Wells,  in  the  said  county  of  Somerset,  and 
of  all  the  lands  and  tenements  appertaining  to  the  said  late  hos- 
pital( whereof  the  tenements  aforesaid,  in  which,  &c.  were  parcel), 
and  that  the  tenements  aforesaid,  in  which,  &c.  lav  in  the  pa- 
rish of  Dynder,  and  are  distant  from  the  city  of  Wells,  and  from 
the  suburbs  and  liberty  thereof,  by  the  space  of  a  league ;  and 
afterwards  the  said  King,  by  his  letters  patent,  bearing  date  26 
Martii,  36  of  his  reign,  under  the  great  seal  fex  certa  sdentia 
4*  mero  motu  suisj  Sf  in  consideratione  de  300L  dedit  et  concessit 
lohanni  AylewortA  4*  Badulpho  Duckinfield^  omnia  4*  singula  ilia 
messuagiaj  toftOj  cottagioy  terras^  tenemental  adificiaj  4f  gardina 
sua  qtuscunque  cum  pertinentiis  tunc  vel  ntsper  in  separalibus  tenu" 
ris  sive  occupationibus  Thomce  Gibbes^  lohannis  Brown  (and  divers 
others  by  <ipecial  names)  scituaf  jacenfj  seu  existen*  in  civitate 
fVells  in  dicto  com*  Somerset^  ac  in  suburbiis  ejusdem  civitatis^  «$- 
extra  eand^  civitatem  infra  jtirisdictionem  4  libertaf  ejusdem  civi^ 
iatisj  dicto  nuper  prioratui  sixx  hospitali  dudum  spectanf  4  p^i' 
nen^j  qua  quidem  messuagia^  tofta^  ^c.  in  dicta  civitate  Wells  ac 
suburbiis  dicto  nuper  hospitali  spectanf  tunc  extendebantur  ad  cla^ 
rum  annuum  valorem  40/.  35.  8df.,  habendum  4  tenendum  omnia  4 
singula  premissa  ^prafato  lohannis  Ayleworth  4  Radidpho  Duck"  [  *  35  a.  ] 
infield,  4  haredibus  suiSj  ad  opus  4  usum  pradic^  lohannis  Ayle^ 
ivorth,  4  heeredum  suorum.     And  the  jury  further  found,  that  at 
the  time  of  the  particular  made  by  the  Auditor  of  the  said  late 
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Ring,  upon  which  the  said  grant  was  made,  and  at  the  time  of 
the  grant  aforesaid,  the  said  John  Brown  was  tenant  of  the  tene- 
ments aforesaid,  in  which,  &c.  for  the  yearly  rent  of  6s.  S(L 
which  John  Brown  was  named  in  the  said  particular,  and  that 
he  paid  the  said  rent.  And  the  jury  found,  that  the  said  John 
Brown,  at  the  time  of  the  said  particular  and  grant,  was  fanner 
of  the  tenements  in  which,  &c  and  had  not  any  other  lands  par- 
cel of  the  said  late  hospital  in  Wells,  but  only  the  tenements  in 
which,  &c.  and  that  the  said  rent  of  6s.  BiL  was  parcel  of  the 
value  of  the  snid  40/.  35.  Sd.  mentioned  in  the  said  particular, 
and  in  the  said  letters  patent.  And  that  the  said  John  Ayle- 
worth  died,  and  that  Ashton  Ayleworth,  his  son  and  heir»  de- 
mised the  tenements  aforesaid  to  the  defendants  for  their  Kfcs. 
And  that  the  Queen  that  now  is,  5th  July,  30th  of  her  reign, 
granted  to  Edward  Borough  the  residue  of  the  tenements  apper- 
taining to  the  said  late  hospital  not  granted  to  John  Ayleworth 
and  Ralph  Dickenfield;  who,  by  deed  enrolled,  sold  them  to 
the  said  William  Doddin^n,  who  leased  them  to  the  plaintiff, 
proutj  4^.,  upon  whom  the  defendants  entered.  And  if  their 
entry  was  lawful  or  not,  was  the  question.  And  in  this  case  two 
points  were  moved : 

1 .  Whether  this  grant  of  the  King  was  good  by  the  common 
law,  or  not  ? 

2.  If  it  was  void  by  the  common  law,  whether  the  statute  of  (a) 
34  H.  8.  cap.  21.  hath  made  it  good? 

And  as  to  the  first  point,  it  was  resolved  by  Popham,  Chief 
Justice,  Clench,  Gawdy,  and  Fenner,  justices,  that  the  grant 
was  void  by  the  common  law,  as  this  case  is,  as  well  in  the  case 
of  a  common  person  as  in  the  case  of  the  King*  For  as  to  that, 
the  point  is  but  thus,  the  King,  or  a  common  person,  grants 
omnia  ilia  messuagia  in  tenura  lokannis  Brawny  scituaf  in  WdTf 
nuper  prioratui  de  Wi  spectant\  and  in  (b)  truth  the  lands  lie 
in  D.;  in  this  case,  because  the  grant  is  general,  and  is  re- 
strained to  a  certain  town,  the  patentee,  or  grantee,  shall  not 
▼ey»"  all  those  have  any  lands  out  of  the  town  to  which  the  generality  of  the 
tenure  of***      grant  doth  refer  (a).     And  this  case  is  the  stronger  by  reason 

J,  B.y  sitnate  in  the  town  of  W.'\  when  they  are  in  D.,  no  lands  ont  of  the  town  shaU  pass,  for  "  si 
those  lands"  has  reference  as  well  to  the  town  as  to  the  tenare  of  J.  B.,  so  that  if  one  or  the  otber 
fail,  the  grant  is  void ;  for  *'  those"  refers  to  the  whole  period,  (a)  Rastel  Patents,  IS.  Or.  Jac 
50,  51 .  Oodb.  416.  422.  Mo.  45.  421.  Poph.  60.  34  de  S5  H.  8.  c.  21.  2  RoU.  Rep.  273, 274 
355, 356.  359.  Dyer,  87.  pi.  101. 129.  pL  65.  331.  pi.  22.  (fr)  Cro.  Car.  473. 548.  S  RolL54, 55. 
Mo.  45.  881.  Cr.  El.  299.  368.  Cr.  Jac.  22.  34.  48.  680.  1  Anders.  148.  5  Leon.  162.  235. 
1  Leon.  21.  3  Co.  10  a.  Carter,  154.  Plowd.  191  b.  10  Co.  113  a.  Dyer,  50.  pi.  6,  7, 8. 87. 
pi.  101. 129.  pi.  65.  2  Bnlstr.  178.  Godbolt,  416.  Hob.  171.  Goldsb.  23,  24.  [2  Mod.  IOd, 
7.  5  East,  72.  Prest.  Shep.  Touch.  77. 247.  3  Wood,  21,  and  n.  (a)  ib.  3  Prest.  Abst.  206  ts 
210.    Vin.  Abr.  Grants,  P.  pi.  15.    G  b  2.  pi.  1.    Q  b.  pi.  6.    Com.  Dig.  Fait,  E  4]. 


Judgment. 
1st.  That  the 
grant  was 
void  at  the 
common  law, 
a%  well  in 
the  rase  of  a 
common  per- 
son, as  in  the 
King's  case. 

If  one  con- 


(a)  Acc.  Cro.  Elix.  368.  It  is  a  general  rule  in 
the  constmction  of  grants  and  devises,  that 
where  there  is  sofficient  certainty  before,  by 
way  of  description  of  the  thing  granted,  as  by 
giving  to  a  close  «  particular  name,  Sec.  there  a 
subsequent  mistake,  as  in  the  tenant's  name, 
the  number  of  acres,  or  the  rent,  shall  not  hurt 
the  grant,  2  Roll.  Abr.  52.  54.  3  Leon.  162. 
Hob.  229.  Com. Dig. Grant,  £13.  Infra;  but 
I  the  premises  are  $rtt  described  generally y 
^"Trards  a  particular  description  is  added, 
restrain  the  general  word?,  Bro.  Abr. 


Grants,  pi.  92.  Fits.  Abr.  Release,  pi.  11.  5 
East,  72.  Ante  p.  478.  n.  (y).,  and  the  books 
there  cited ;  as  where  one  devised  to  his  sM 
H,  all  his  lands,  &c.  freehold  and  copyhoM 
In  C,  or  elsewhere,  in  the  connty  of  Mn 
**  (which  copy  lands  I  have  siureiidered  to  the 
use  of  mv  will)  to  him  and  his  heirs ;"  the  Ltd 
Chancellor  held,  that  the  words  in  the  parenthe- 
sis could  not  be  rejected  ns  soperflnons;  tint 
they  were  to  be  taken  as  restrictive' of  the  kt- 
mer  words ;  and,  therefore,  that  a  part  of  the 
copyhold  house  in  C,  whidi  he  liad  porduue' 
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of  this  pronoun  (c)  illoj  for  omnia  iUa  tnessuagia,  ^c.  makes 
such  a  necessary  reference  as  well  to  the  town  as  to  the  tenure 
of  John  Brown,  that  if  one  or  the  other  fail,  the  general  grant 
is  void ;  for  ilia  is  not  satisfied  till  the  sentence  is  ended,  and 
iUa  governs  all  the  sentence  till  the  full  stop.     Wherefore  it 
was  unanimously  agreed  by  the  whole  court,  (d)  that  *this  grant  [  *  38  b.  ] 
was  Toid  by  the  common  law.    But  the  greater  doubt  was  con-  td.  That  the 
ceived  upon  the  second  point;  for  the  said  act  of  34  Hen. 8.  ,|^[|^bvthe* 
makes  all  letters  patent,  which  shall  be  made  within  seren  years  54  H.  a.  csi. 
aAer,  good,    notwithstanding  the  mis-naming  of  any  town,  ofmUnomen, 
wherein  the  honours,  manors,  &c.  granted,  do  lie.     And  it  was  ^^^  gen«Ma 
said,  that  here  the  town  was  mis-named,  for  the  tenements  lay  in  granu,  bat 
D.,  and  are  supposed  by  the  patent  to  lie  in  W.,  and  so  the  only  ^.'"^^J^. . 
town  is  mistaken.     And  to  this  purpose,  the  book  in  8  Mar.  §[^^ig°<^^e- 
Dyer,  129  b.  was  cited,  (a)  Heydon's  case,  where  it  is  conceived  nieDtcer- 
that  the  misprision  of  the  town,  and  of  the  name  of,  the  tenant  dainty, 
also,  are  remedied  by  the  said  act.     And  in  this  case  at  the  bar,  S[nf^*  ««<< 
it  appears,  that  the  tenements  in  the  tenure  of  John  Brown  were  ^'^  * 
contained  within  the  particular,  and  were  parcel  of  the  value 
mentioned  in  the  letters  patent,  which  John  Avleworth  and 
Ralph  Duckinfield ^purchased  of  the  King:  and  by  the  letters 
patent  all  lands  in  the  tenure  of  John  Brown,  &c  are  granted,  as 
appears  before :  and  so  it  appears,  as  it  was  objected,  that  it  was 
the  King's  intent  to  pass  them,  (f )  and  the  King  was  not  de-  (t)  [i  Mod. 
ceived  in  his  grant,  for  they  were  parcel  of  the  value  which  the  ^^»^' 

(c)  4  Co.  35  a.  Poph.  60.  Cr.  Jac.48.  Mo.  755.  3  Keb.  413, 414.  Hard.  225.  10  Co.  113  a, 
2  Roll.  Rep.  118.  Godb.  423.  [5  £a«t,  72.  Shep.  Toucb.  248.  3  Wood,  21,  and  n.  (a)  ib.  5 
Prest.  Abst.  207.  Yin.  Abr.  Reference  to  Words  j>l.  5.  Com.  Die.  Fait,  £  4].  (d)  2  RoH.  Rep. 
275.  Poph.  60.  [Vio.  Abr.  Grants,  P.  pi.  15.  Prerogative,  G  b.  2.  pi.  1.  Q  b.  pi.  6,  and  see 
the  references  ante  p.  519].  (a)  Dyer,  129.  pi.  65.  Godb.  422.  pi.  491.  2  RoU.  Rep.  360.  i 
JLeon.  162.    1  Anders.  148.    Goldsb.  23,  24. 


after  the  surrender  to  the  use  of  his  will,  did  county  of  C.  in  the  occupation  ofJ.S,^"  wher«» 

not  pass.    And  this  ruled  a  similar  case  of  Wil'  as  the  greater  part  was  in  another  parish ;  the 

atn  y.  Mvuni,  3  Yes.  Jnn.  191.,  where  the  Mas-  court  held,  that  if  some  part  of  the  land  was  in 

ter  of  the  Rolls  states  the  result  of  the  cases  the  parish  of  JE.,  though  all  the  landmii^  be  in 

referred  to,  to  be,  that  if  a  riz.  be  repugnant  C,  m  the  occupation  of  J.  S.f  and  known  by  the 

to  what  has  gone  before,  it  shall  be  r^cted ;  name  of  Brisco  Closes,  the  description  of  the 

but  if  it  can  m  reconciled,  and  made  restrictive,  parish  would  be  restrictive,  and  tiiat  part  only 

it  shall  be  so.    So  in  a  late  case,  where  one  would  pass  by  the  deed.  And  the  court  refused 

having  customary  tenements,  con^^owtded  and  to  amend  either  the  deed  (as  impossible)  or  th^ 

MHcompounded,  surrendered  to  the  use  of  his  wUl  recovery,  by  inserting  the  parish  in  which  Hit 

**  all  and  singular  the  landsi,  tenements,  &c.  premises  partly  lay,  SteeU  v.  CtouifO,  6  Taunt, 

whatsoever  in  the  manor,  which  he  held  of  the  145.    But  where  there  is  a  sufficient  descrip- 

lord  by  copy  of  court  roll,  in  whose  tenure  or  tion,  an  error  in  an  additional  circumstance,  as 


words,  **  and  compounded  for,"  restrained  the  and  also  all  the  tithes  of  the  said  78  acres,  all 

operation  of  the  surrender  to  that  description  which  lately  were  in  the  occupation  of  B,  ;'^  was 

of  copyholds  then  belonging  to  the  surrenderor;  held  good,  though  the  premises  never  were  in 

and  that  the  words  *'  being  of  the  yearly  rent,  the  occupation  of  B. ;  for  the  words  all  which 

Sic,  of  41. 10s.  84d.,"  which  were  not  referable  to  are  not  words  of  restriction,  but  only  of  expla- 

any  actual  amount  of  the  rents  either  compoun-  nation,  unless  the  clause  is  general  and  the  sen- 

ded  or  uncompounded,  though  much  nearer  to  tenoe  entire,  Swiff t  v.  EyreSy  Cro.  Car.  548.  So 

the  whole  than  to  the  eonqumnded  only,  could  a  deed  correctly  describing  land  by  Its  quanti- 

Bot  qualify  or  impugn  that  restriction.  Roe  d.  ties  and  occupiers,  has  been  held  sufficient  ta 

CoNol^  V.  Vermam  mud  Vyse,  5  East,  51.    And  pass  the  property,  though  described  as  being  in 

where  in  a  deed  to  lead  the  uses  of  a  recoveiy,  a  parish  in  vfhich  no  part  of  it  was  situated, 

the  lands  were  described  as  ''  known  by  the  Liambe  v.  RMtUm,  5  TannL  207.;  and  see  i 

name  of  Brisco  Closes,  in  the  parish  of  £•  in  the  Prest  Abst  206, 210.    (Ed.) 
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patentees  purchased,  and  the  King  hath  accepted  a  considera- 
tion of  money  from  the  patentees  for  the  same. 

But  it  was  resolved  by  the  whole  court,  that  notwithstanding 
these  lands  were  in  the  tenure  of  John  Brown  for  the  rent  m 
6s.  BeL  and  were  parcel  of  the  value  mentioned  in  the  letters  pa- 
tent ;  and  if  this  misprision  of  the  town  be  not  remedied  by  the 
same  act,  the  patentees  should  lose  so  much  of  their  value  as  was 
in  the  tenure  of  John  Brown,  and  the  said  grant  of  all  the  lands 
in  the  tenure  of  John  Brown  should,  by  the  misprision  of  tbe 
town  only,  be  utterly  void ;  yet  the  said  grant  was  not  remedied 
by  the  said  act  And  a  difference  was  taken  between  a  general 
grant,  as  our  case  is,  and  a  grant  which  comprehends  (i)  conve> 
nient  certainty :  for  such  general  grants  are  not  remedied  by 
the  said  statute,  nor  by  any  other  act  of  confirmation  of  letten 
patent,  but  such  grants  only  which  comprehend  convenient  cer- 
[  *  54  b.  3   tainQr,  and  that  for  two  reasons : 

Cknerai  words  1st.  Because  (c)  generale  nihil  certam  implicat ;  for  if  a  com- 
do  not  imply  j^^^  person  be  (d)  bound  to  devise  or  grant  ail  his  lands  in 
nOTcondnc^'  the  tenure  of  J.  B.f  in  W.,  the  obligor  may  say,  that^be 
any  peraoD ;  as  hath  not  any  lands  there,  for  generale  nihil  ponit :  and  with  that 
^^on^^l?^'  agreeth  the  book  in  £1  Eliz.  4.  if  a  man  be  bound  to  be  nonsuit 
b  todevisaor  in  all  actions  which  he  hath  against  one  in  the  CkimmoD  Pleas, 
grant  all  bU  he  may  savy  he  had  no  action  there  :  otherwise,  if  the  condition 
tonureof  JL  ^  particular,  sciL  that  he  shall  be  nonsuit  in  VLjbrmedm^  Sfc  (a), 
^c,  thfe  oC  So  that  it  appears,  *that  (f)  general  words  do  not  imply  any 
^sorm^y  certainty,  nor  shall  conclude  any  person  to  say  that  he  had  no- 
nothing  there!  thing  there.    And  the  difference  between  general  grants  aod 

Acitfwberethe  particular,  appears  ii^.Plow.  Com.  {a)  Wortesle/s  case,  191.(6} 
condition  is 

l^articular.  (&)SCo.  10  a.  Mo;  45.  Dyer,  50.  pi.  6,7, 8.  [1  Mod.  196,7.  Vin.Abr.  Estoppel,  P.  pL 
1.  Grants,  H.  Id.  pi.  57].  (c)  2  RoU.  Rep.  360.  S  Reb.  414.  2  Sid.  36.  8  Co.  98  a.  (d)  1  RnlL 
era.  Cr.EI.362.  2  Roll.  Rep.  83.  Poph.  114, 115.  Owen,  111,113.  Mo.  406.  DaU.28.  1 
RoU.  Rep.  408.  [1  Sannd.  216.(1).  Yin.  Abr.  Estoppel,  P.  pi.  1.  Grants,  H.  13.  pL  37. 
O  b.  2.  pi.  1.  Q  b.  pi.  6].  (t)  [Vin.  Abr.  Grants,  H.  13.  pi.  37].  (a)  Cr.  Car.  473.  (6)  FiH. 
Aiiisey  217.    Br.  Grant,  69. 


(b)  So  where  the  condition  of  a  bond  was  to  makes  it  unlawful ;  or  by  the  act  of  ike  tkiigm 

pav  «2f  the  legwiei  wkick  J.  S.  had  devi$ed  hy  hU  himtelf,  for  it  would  be  nnjnst  that  he  should 

fpttt,  the  ob%or  could  not  plead  that  J.  S,  had  take  advantage  of  his  own  wrong.  Ibid.  BaD. 

not  devbed  any  legacies,  because  that  would  be  N.  P.  164—5.    And  there  are  some  cases  sf 

contrary  to  the  admission  in  the  recital ;  but  it  conditions,  where  the  law  does  not  require  s 

fronld  be  otherwise  if  the  condition  had  been  to  strict  performance  according  to  the  letter  of  tf» 

Ey  all  the  lesades  which  J.  S.  ihtmld  deviu  by  condition,  provided  the  substance  and  intent  df 

( will,  for  then  the  recital  admits  nothing.  See  the  condition  is  performed ;  as  where  the  eoa- 

Bimtford  v.  Am<4,  Dyer,  196.  a.  And  the  same  dition  u  to  make  %feafment,  if  the  obligoranke 

difference  between  the  cases  where  the  thingis  aimse  and  reUau  to  the  obligee  and  his  hdrs,it 

recited  in  the  condition  in  general  words,  and  is  a  good  performance,  because  it  amounts  ia 

where  in  pofttcufar,  is  agreed  in  Germmyr.  Bom-  law  to  afeoffment,  see  1  Inst.  207.  a.  ii.73.  aotf 

tfott,  Noy .  79.  Latch.  125.  Stowd  v.  WiUu,  Cro.  n.  (d  2).  ib.  ThrockmorUm  v.  Tracy,  Plowd.  I56.b. 

Ella.  362.    BaekweU  v.  BardKf,  1  Mod.  113.  1  Roll.  Abr.  426.    So  where  the  condition  of  i 

Moor.  23.  pi.' 79.  Salter  v.  KidUy,  1  Show.  59.  recogniiance  in  the  Palace  Court  was  to  sir- 

Vin.  Abr.  Estoppel,  P.  1  Saund.  216.  n.  (2).  So  render  the  principal  to  the  gaoler  of  thatcoait, 

where  a  person  undertakes  by  bond  to  do  an  if  he  should  be  condemned;  error  of  thatjmlg' 

act,  it  is  not  sufficient  for  him  to  shew  that  he  ment  and  affirmance,  and  upon  that  the  bul 

has  done  all  in  his  power;  for  the  condition  is  rendered  the  principal  to  the  King*9  Benck^  the 

for  his  benefit,  and,  if  not  performed,  he  is  sub-  whole  proceeaings  being  removed  thither;  the 

}*ect  to  the  penalty.  Ibid.    But  this  rule  is  sub-  Court  of  King's  Bench  held  tlie  render  a  good 

ect  to  this  exception,  vis.  where  the  condition  performance  ot  the  condition ;  for  the  intent  of 

s  prevented  beinc  performed  bathe  act  qf  God,  the  condition  was  answered  by  the  defendant*! 

nsH^  the  death  of  the  party  before  the  day ;  or  being  in  prison  to  answer  the  plaintiff's  de- 

hy  the  act  of  the  loio,  as  if  a  bond  be  given  con-  mand,  Freehwater  v.  Eaton,  1  Stra.  49.  1  Saond. 

ditioned  to  do  an  act,  and  a  statute  afterwards  216.  (2).    (Eo.) 
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^  Ass.  S.  9  Hen.  6.  fol.  II,  12.  {c)  2  iklw.  4.  27.    Then, for-  (c)Piow.s95 
asmuch  as  the  essence  of  this  general  grant,  in  the  case  at  bar,  {^uf  ^u.^r. 
depends  upon  the  town,  if  the  town  be  mistaken,  nothhag  is  Release,  46.  * 
granted.     And  in  this  case,  it  cannot  be  said,  that  the  town  in  ^''-  ^^^^  ^ 
which  the  t^iements  lie,  as  the  statute  speaketh,  is  misnamed; 
for  no  tenements  are  granted,  or  mentioned  to  be  granted,  by 
thes^  letters  patent,  because  the  general  grant  being  entire  was 
referred  to  a  falsity,  it  cannot  be  construed  to  extend  to  any 
lands  or  tenements,  and  therefore  it  cannot  be  said  that  the 
town  in  which  the  lands  lay,  &c.  is  misnamed. 

Secondly,  great  inconvenience  will  follow,  if  such  general 
grants  shall  be  remedied  by  the  said  act ;  for,  suppose  that  the 
King  being  seised  of  1000  acres  of  land,  of  the  yeariy  value  of 
100/.  per  ann.  in  D.  in  the  countv  of  N.  parcel  of  the  posses- 
sions of  the  late  priory  of  N^  and  one  will  desire  the  King  to 
grant  to  him  all  his  lands.in  R  in  the  countv  of  5.  appertaining 
to  the  said  prioiy,  and  in  truth  the  King  hath  nothing  in  F.y 
and  because  none  of  his  o£Scers  can  find  any  lands  there  apper- 
taining to  the  King,  he  was  the  more  easily  induced  to  make 
the  grant.    But  in  such  case,  if  by  such  construction  all  the 
land  which  the  King  bath  in  D.  in  the  county  of  N.  shall  pass, 
it  would  be  inconvenient     For  as  it  is  said,  {d)  dolus  versahtr  (<)  5  Co.  si «. 
in  gemralibus :  and  the  King  and  all  his  officers  would  be  by  ^  ^U.  Rep. 
such  construction  utterly  deceived  (c).    AYid,  therefore,  when  ^^'  MoTssT.* 
the  general  words  of  the  patent  do  not  comprehend  content,  ryin.Abr. 
numoer,  nature,  quality,  certain  name^  nor  any  convenient  cer-  ^T'^^*^^^^ 
tainty  of  the  land,  but  the  town  is  the  principal  thing  which  re-         *'  ^  ^^' 
strains  the  generality  of  the  grant,  and  reduces  it  to  a  certainty, 
it  would  be  dangerous  to  extend  the  same  out  of  the  town  com« 
prised  in  the  grant,  by  any  construction  upon  the  said  statute. 
But  it  is  otherwise,  when  any  grant  doth  comprehend  any  con- 
venient {e)  certainty,  as  of  a  manor,  farm,  land  known  by  a  cer-  (f)  Cr.  Jae. 
tain  name,  or  containing  so  many  acres,  &c.  so  as  there  may  ap-  ^*  ^"'n^'*'^* 
pear  in  the  letters  patent  some  convenient  certainty  of  the  thing  p|,  5^  ^^  g^ 
which  the  King  intended  to  pass,  for  there  the  said  act  doth  the  books 
remedv  it,  and  the  King  cannot  in  such  case  be  deceived.    And  P*^  ^si^ 
as  to  tne  (f)  particular,  the  judges  in  this  case  did  not  give  any  (/)  ^ob.  111. 
regard  to  it,  for  in  *this  case  thev  ought  to  ground  thdr  judg-    [  *S4  b.  ] 
ment  upon  the  letters  patent,  and  not  upon  the  particular,  for 
the  particular  is  prima  intentio  Regisy  and  the  letters  patent  are 
tdtinui  intentio  Regis.    And  to  this  purpose  the  book  m  10  Eliz. 
Dyer,  331  b.  was  cited,  where  the  judges  took  no  regard  to  the  {a)  («)  Byer,  ssi. 
particular.  But  note,  the  principal  case  there  is  not  to  be  likened  pi.  *t*  Hob. 
to  the  case  at  bar;  for  there  the  words  of  the  letters  patent  are  ^^^' 
satisfied,  but  not  in  this  case^  and  therefore  the  greater  doubt 
was  conceived  upon  it;  but  the  said  case  of  I6  Eliz.  was  agreed 


S:)  So  where  the  King  granted  derefict  lands  patent,  as  to  land  afterwards  gained  from  the 

^*  aH  lands  ctmtigweoiSaoen'  which  hereafter  sea,  was  void.    Atturnetf  Gaurul  v.  Sir  Edward 

at  any  time  shoald  be  recovered  firom  the  sea :  Turner^  S  Mod.  106—7.  S.  C.  f  Lev.  171.    As 

mm  oAftontefumaoNiuiaiido  valorem,  qoantitatem,  to  the  King's  grants  in  general,  and  the  sta- 

sive    qualitatemj;"   it  was  held  that  nothing  tiites  restricting  aUenation  of  the  crown  lands, 

passed  by  these*  general  words;  but  that  the  ante  p.  101.  n.  (at).    (Ed.) 
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to  be  good  law  by  the  whole  court  (d).  And  afterwards  judgment 
was  given  for  the  plaintiff. 

Note,  reader,  it  is  the  most  sure  way  for  the  patentee  to  ex- 
press in  the  King's  grant,  before  the  general  words,  as  much  as 
he  can  in  certain.  Vide  38  Hen.  6.  38  b.  a  difference  between 
a  special  confirmation  by  parliament,  and  a  general  one.  And 
the  Attorney-General  and  others  were  of  counsel  with  the  plain- 
tiff, and  Godfrey  and  others  with  the  defendants  (1). 

(1^  Toaching  grants  by  the  King,  see  BI.  Com.  346,347,  and  the  references  at 
the  Dottora  of  those  pages.  Note  to  the  Uut  edition.  [See  ante  p.  101.  n.(K  S). 
As  to  mistakes  and  mis-recitals  in  grants  in  general,  see  Shep.  Touch.  244.  Bac. 
Abr.  GranU,  H.    Vin.  Abr.  Grants,  D].    (£d.) 

(d^  Somen  v.  Stanton^  I>yer,  331.  pL  f  2.,  in  That  this  statute  most  be  specially  pleaded, 
-whidi  it  was  ruled  that  the  statute  34  H.  8.  c.  Hey  don  v.  Ibfrrare,  Dyer,  429  b.  pi.  65.  And  see 
41.  does  not  aid  non-naemer  in  the  King's  grants.    Bull.  N.  P.  234.    Ante  p.  71.  n.  (q).    (Ed.) 
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Pasch.  37  EHz. 
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1595. 
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[Ptn.— 35  a.] 
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202.  pi.  19. 
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221,  222.  255. 
257.  260.  276, 
7.454.507.     1 
Wood,  185. 
241.  2  Wood, 
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282.287.  Sugd. 
Oilb.  Uses, 
182. 192.  194. 
214.  229.  n.    4 
Cm.  Dig.  301, 
S03.    2Saud. 
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Sir  R,  H.  seised  of  a  manor,  part  in  demesne,  part  copyhold,  and  part  in  lease  ftr 
years  rendering  rent,  in  consideration  of  a  sum  of  money,  by  indenture  demised, 
granted,  bargained  and  sold  it  to  three  persons  for  17  years  from  the  death  of 
Sir  R,  H, ;  afterwards  Sir  12.  H,  by  another  indenture,  covenanted  to  stand 
seised  thereof  to  the  use  of  himself  and  the  heirs  of  his  body,  and  died,  aad 
the  bargainees  entered;  no  attornment  was  made:  held,  Ist.  That  if  it  sImmM 
pass  by  demise  at  common  law,  attornment  ought  to  hare  been  made  in  the 
life  of  the  parties,  and  the  bargainees  would  lose  the  rents  reserved  apes 
the  leases  for  years  for  want  of  attornment.  2nd.  That  it  must  pass  entirdy 
as  a  demise  at  common  law,  or  as  a  bargain  and  sale,  and  not  for  part  one  wsr 
and  for  part  another.  3rd.  That  the  bargainees  might  elect  to  take  either  I7 
demise  at  common  law,  or  by  bargain  and  sale  without  attornment  4tli. 
That  this  election  remained,  notwithstanding  the  alteration  of  the  estate  by  the 
second  indenture,  and  the  death  of  the  lessor,  6cc. ;  and  that  an  interest  vested 
in  the  bargainees  immediately,  which,  before  election,  was  aasignable  sod 
transmissable  to  executors ;  and  although  the  bargainees  entered  geaersBj^ 
yet  that  did  not  determine  their  election. 

Rules  of  Election.— 1st.  When  nothing  passes  before  election,  the  electioB 
must  be  made  in  the  life  of  the  parties,  and  not  by  the  heir  or  executor ;  bst 
where  an  interest  passes  immediately  by  the  grant,  the  election  may  be  lasde 
by  the  heir  or  executor,  as  well  as  by  the  party  himself.  2nd.  Where  a  thiftjj 
passes  to  the  grantee,  and  the  election  determines  only  the  manner  or  degree 
in  which  he  shall  take  it,  the  interest  vests  immediately,  and  the  party,  his 
heir  or  executor,  may  make  election  Men  they  will.  5rd.  When  election  is 
given  to  several  persons,  the  first  election  made  by  any  of  the  parties  shall 
stand.  4th.  In  case  an  election  is  given  of  two  several  things,  be  who  is  tkf 
first  agent,  and  ought  to  do  the  first  act,  shall  have  the  election.  5th.  Where 
the  things  granted  are  annual,  and  to  have  continuance,  the  election  (where 
the  law  gives  it  him)  remains  to  the  grantor,  as  well  ai\er  the  day  u  befor*: 
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otherwise  when  to  be  perfonned  mniea  vice,    6th.  The  feoffee,  hy  hifl  act  6f  Uses,  49. 6f . 

wrong,  may  lose  his  electioD,  and  give  it  to  the  feoffor.    7th.  A  general  *  Prest.  ConT# 

entry,  as  in  the  case  at  bar,  is  no  determination  of  an  election,  to  take  an  Z^'  '^'  ^^' 

estate  by  demise  or  by  bargain  and  sale.    So  in  the  case  of  a  general  entry  by  ^  Tidd   ipract. 

an  executor,  devisee  of  a  term,  6th  edit.  112a# 

Yin.  Abr.  An- 
nnity,  F.  pi.  8.  :^ection,  A.  pi.  5.  A  S.  pi.  1.  B.  pi.  6,  7, 8,  9, 10, 11.  C.  pi.  8.  Estate  X  a. 
S.  pi.  5.  Feoffment,  B  a.  pi.  2.  Grants,  L.  pi.  5.  Uses,  O.  pi.  6.  Com.  Dig.  Attornment,  L. 
Bargain  and  Sale,  B  3.  5.  Election,  A  2.  C  2.  Bac.  Abr.  Annnity*  C.  i.  185.  Bargain  and 
Sale,  B.  C.  Election,  A.  B.  C.  D.  Execators  and  Administrators,  L  3.  Grants,  G.  Il  3.  Le- 
gacies, L.    See  the  notes  and  references  infra.] 

SiK  RowLAKD  Hey  WARD  Knight,  (a)  seised  in  fee  of  the  manors  W  pec  the  re* 
of  Doddington,   alias  Ditton,  Round  Acton,  and  Wenlock  »'«n«»»»^i 
in  the  county  of  Salop,  and  of  divers  other  lands  and  tene- 
ments, whereof  part  was  in  demesne,  part  in  lease  for  years  with 
rents  reserved,  and  part  in  copyhold;  by  indenture  dated  2  die 
Septembris,  anno  34  Reginae  Eliz.  in  consideration  of  a  certain 
sum  of  money  paid  to  him  by  Richard  Waj^ren,  Edward  Pils- 
worth,  and  William  Cotton,  demised,  (i)  granted,  bargained  (&)  i  Siderfin^ 
and  sold  to  the  said  Warren,  Filsworth,  and  Cotton,  the  said  ^^' 
manors,  lands,  tenements,  and  the  reversions  and  remainders  of 
them,  with  all  rents  reserved  upon  any  demise,,  to  have  and  to 
hold  to  them  and  their  assigns,  presently  after  the  decease  of  the 
said  Sir  Rowland  Heywara,  for  the  term  of  17  years,  yielding  . 
to  the  heirs  of  Sir  Rowland  a  red  rose  at  the  feast  of  St  John 
Baptist ;  which  indenture  was  acknowledged  to  be  enrolled :  and 
afterwards  the  said  Sir  Rowland,  by  another  indenture,  cove- 
nanted with  Thomas  Fanshaw  and  others,  to  stand  seised  of  the 
premises  to  the  use  of  himself  and  the  heirs  of  his  body;  and  no 
attornment  was  ever  made  to  the  said  Warren,   Filsworth,  or 
Cotton.     And  afterwards  Sir  Rowland  died  seised  of  the  pre- 
mises, his  heir  within  age,  and  left  a  third  part  to  descend  to  his 
heir :  in  the  Court  of  Wards,  the  Question  was,  whether  Warren 
and  the  other  lessees  should  have  the  demesnes,  and  the  rents  of 
the  copyholders  by  the  demise,  as  an  interest  at  the  common 
law,  and  the  rents  of  the  lessees  for  years  by  ^bargain  and  sale    [  *  56  b.  ] 
by  the  statute  of  27  H.  8.  without  attornment;  or  whether  any 
attornment  by  the  common  law  was  requisite  at  all  to  this  fiiture 
interest,  or  whether  the  bargainees  should  have  (a)  election  to  fa)  4  Co.  74. a. 
take  it  by  the  bargain  and  sale  in  totOf  or  by  the  demise  in  totOy  ^^^'yi^' 
notwithstanding  their  general  entry;  or  whether  the  interest       '  ' 
which  passed  as  an  interest  at  common  law  should  be  preferred 
before  the  raising  of  an  use.     And  after  many  arguments  and 
great  deliberation,  it  was  resolved  by  Popham  and  Anderson, 
Chief  Justices,  and  the  whole  court  oi  Wards: 

First,  if  it  should  pass  as  a  future  interest  at  the  common  law,  i^f^jJflhr -^ 
tliere  ought  to  be  attornment  of  the  lessees  for  years  (a),  and  shooid  pass  by 

dembe  at 
common  law,  attornment  ought  to  have  been  made  in  the  life  of  the  parties,  and  the  bargainees 
would  lose  the  rents  reserved  upon  the  leases  for  years  for  want  of  attornment. 


(a)  See  Bac.  Abr.  Leases,  N.    The  late  Mr.  necessity  of  attornment  is  taken  away  by  stat. 

Fearne(Posth.  Works,  32—33)  was  of  opinion,  4  Ann.  c.  16.  (ante  p.  254.  n.  (y  4)  \  and  that 

that  a  rent  or  reversion,  jfvhich  would  not  pass  a  conveyance  of  such  interest  must  be  made 

at  common  law,  by  mere  grant  without  attorn-  either  by  lease  and  release,  or  by  bargain  and 

nent,  cannot  now  pass  by  grant,  although  the  sale  inroUed ;  but  this  opinion  appears  to  be 
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the  attbrnment  in  this  case  ought  to  be  in  the  (b)  life  <^  Sir 

Rowland,  which  is  before  the  interest  conunences.  But  if  a  man 

makes  a  lease  of  a  manor  to  begin  at  a  day  to  come^  the  tenants 

may  attorn  either  before  or  after  the  day,  so  as  the  attornment 

be  in  the  life  of  the  parties.     And  in  the  case  at  bar,  because 

there  was  not  any  attornment  of  the  lessees  for  years  in  liie  life 

of  Sir  Rowland  Heyward,  it  was  resolved,  that  if  they  take  diis 

interest  as  a  demise  at  common  law  (f ),  they  should  not  have  the 

said  rents  reserved  upon  the  said  leases  for  years. 

,  ThAtit         Secondly,  that  it  ou{|ht  to  take  e£fect  (c)  entirely  as  a  demise 

nust  pais  en-   At  common  law,  or  entirely  by  bargain  and  sale  ny  raising  an 

tireiy  as  a  de-  use,  and  not  for  part  by  the  common  law,  and  for  other  part  by 

m^Uw^^as  '"i^K  ^^  ^se  (B),  for  by  that  the  manor  would  be  dismember- 

a  bargain  and   ed,  which  would  be  acainst  the  express  demise  and  bargain; 

sale^andnot     for  both  parties  agree  mat  a  manor  should  be  wholly  demised 

way^^^ftM-     '^^  bar^dned,  and  a  manor  accepted  by  the  lessee,  without  any 

part' another,    fraction  or  division  thereof. 

Srd.  That  the  Thirdly,  it  was  resolved,  that  in  this  case  Warren,  Pilswortb, 
nygt?!^tto  A^^  CJotton,  had  {d)  election  to  take  it,  either  by  demise  at  die 
take  either  by  common  law,  or  by  bargain  and  sale  (c) ;  for  although  at  the 

demise  at 

common  law,  or  by  bargain  and  sale  withoat  attornment.  Where  a  conreyance  m^  tako  cAct 
either  at  the  common  taw,  or  under  the  Stat,  of  Uses,  it  shall  take  effect  at  common  law,  as 
where  c^tniqiie'nse  andhU  feoffees  joined  in  a  feoffinent;  (6)  Vaughan  46.  1  Co.  104.  b.  155.  b. 
Lit.  Sect.  551. 56B.  Co.  lit.  151.  b.  S09.  a.  b.  315.  a.  516.  a.  9  E.  4.  S9.  a.  40  Ass.  19.  Br.  Attara- 
ment  55.  OShep.  Tonch.  S55.  2  Prest  Conv.  S19.  Sogd.  OUb.  Uses»  196,  9.  Vin.  Ahr. 
Election,  A.  pL  3.  Bac.  Abr.  Election,  C.  Grants,  G.]  (t)  [See  the  references  in  n.  (b).  sw. 
BacAbr.  Election,  C]  (e)  Moor.  496.  Cr.  Car.f90.  f  BrpwnL5f.  Hob:  159.  Iit.Rep.f99. 
[Shep.  Touch.  83.  Vin.  Abr.  Election,  A.  3.  pL  1.  Vin.  Abr.  Estate,  X  a.  3.  pi.  3.]  (d)  f  Sal. 
rsr.  Hob.  159.  1  Jones,  S06.  Poph.  95.  3  Anders.  203.  2  Inst.  671, 672.  Post  37.  b.  1 
Brownl.  142.  Yelver.  123, 124.  1  Mod.  Rep.  176.  8  Co.  93.  b.  94.  a.  4  Co.  72.  JVIn  Abr. 
Election,  A.  pi.  3.  Estate,  X  a.  3.  pi.  3.  Uses,  O.  pi.  6.  Com.  Dig.  Bargain  and  Sale,  B.  3. 
Election,  A.  2.  Bac.  Abr.  Bargain  and  Sale,  C.  Election,  C.  Grants,  G.,  and  see  the  boahs 
cited  in  n.  (c).  infra.] 
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clearlv  erroneous,  and  is  ably  controverted  by        (c^  See  aco.  1 . 

Mr.  Sanders',  in  his  essay  on  Uses,  vol.  ii.  p.     Sugd.  Gilb.  Uses,  198 — 9.  229.  n."  4  Cm.  Big. 


(c^  See  aco.  1  Mod.  177.  Shep.  Toach.  8S. 
^...  ^..^^o  ,  ».»..  ^..^  w.  ^,^„,  ,^..  ^.  |,.  ^ugd.  Gilb.  Uses,  198 — 9.  229.  n.  4  Cm.  Big. 
39.,  and  by  Mr.  Sngden,  in  his  note  to  Gilb.     302.    2  Prest.  Conv.  233,  377.    2  Sand.  Uses, 


Us.  226.,  who  observes  that  the  true  state  of  49.    It  b  a  general  rule  that  when  a  deed  is 

the  law  seems  to  be  simply  this:  the  statute  of  capable  of  enuring  in  different  ways,  the  gm^ 

inrolments  only  extended  to  proper  bargains  tee  has  a  right  to  elect  in  which  way  he  wiS 

and  sales ;  a  grant  of  a  reversion  was  a  com-  take  it,  and  may  choose  that  whidi  is  moat  ibr 

mon  law  conveyance,  and  not  within  the  pur-  his  own  advantage ;  thus  if  a  deed  be  made  fey 

view  of  it;  because  the  necessity  of  attorn-  the  words  dedi  et  concessit  this   in  law  wuy 

ment,  which  then  existed,  was  equipollent  to  amount  to  a  grant,  feoffment,  gift,  lease,  re* 

livery  of  seisin,  where  the  estate  wasm  posses-  lease,  confirmation,  or  surrender ;  and  it  b  in 

sion.    The  statute  of  Anne  took  away  the  ne-  the  election  of  the  grantee  to  plead  or  ose  it  la 

cessity  of  attornment  to  a  grant  of  a  reversion,  the  one  way  or  other,  BideW»  cose,  post.  7  COt 

but  did  not  affect  the  operation  of  the  grant  40  a.    Shep.  Touch.  83.    So  if  a  man  grant  20 

itself,  which  still,  as  formeriv,  will,  as  a  com-  acres,  parcel  of  his  manor  (Keilw.  84.  IiiJ[ra),«r 

mon  law  conveyance,  transfer  the  reversion,  the  moiety  of  a  yard  land,  lying  in  his  vraste, 

and  will  now  be  sufficient  without  any  attorn-  without  any  other  description,  uia  may  be  re* 

ment  of  the  tenants  ;  and  see  2  Prest.  Conv.  duced  to  a  certainty  by  the  election  of  the 

235--6.    (Ed.)  grantee,   Leon.  30.  Noy.  29.   Ante  1  Co.  86., 

(b)  But  the  lessees  may  electto  have  this  lease  and  see  Pabner'i  aue^  post,  5  Co.  24.     Sa 

operate  as  a  common  law  demise,  or  as  a  bargain  where  money  is  agreed  by  articles  to  be  liid 

and  sale,  and  the  rule  which  restricts  election  out  in  land,  the  party  who  would  have  the  sale 

applies  only  to  one  and  the  same  plea,  &c. ;  for  interest  in  the  land,  when  bought,  being  adalt 

at  different  times  they  might  plead  the  deed  in  (for  an  infant  is  incapable  of  inakinf  any  elec* 

different  modes,  and  so  might  alienees  of  part  tion,  to  vary  the  nature  of  his  estate,  EariMi  v. 

of  the  land.  4re.  Prest.  Shep.  Touch.  83.  Infra  Sttwudera^  Ambl.  242.  Corr  v.  Cmr^  t  Bn>.  CC 

and  n.  (c)  lb.    (Ed.)  56.,  and  see  Sca^  v.  Jago^  l  P.  Wms .  889), 
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m  law,  if  {e)  cestui  que  use  and  bis  feofiees  join  in  a  feoff-  (0  ^^^**:  *^ 
grant,  or  demise  generally,  it  shall  by  construction  of  law  Ji.  pivJ*.' 


ct  to  have  the  money  paid  to  him,  and 
iie  purchase,  Benson  ▼.  Benton.  1  P. 
SO.  Carter  v.  Carter,  Cas.  Temp.  Talbot, 
a*fger  ▼.  Badger ,  Mos.  117.  Pearson  v. 
a,3Atk.71.  Oldhamyf.  Hughes,  tAik. 
id  by  statute  49  Geo.  3.  c.  36.  the  Court 
icery  is  authorised,  on  petition  of  the 
interested  (being  adults,  or,  if  femes 
separately  examined),  to  order  money 
:  to  be  laid  out  in  land,  and  settled,  to 
to  the  person,  who,  as  tenant  in  tail  of 
1,  could  bar  the  remainders  by  recovery. 
fcton  y.  Lowtoity  5  Ves.  13.  Ex-parte 
,  Ex'parte  Dolman,  Ex-parte  Hodges, 
116.  576.    Ex-parts  Frith,  8  Ves.  609. 

other  side,  it  is  a  general  rule  that  a 
cannot  accept  and  reject  the  same  deed, 
ther  words,  no  person  is  allowed  to  claim 
-est  under  an  instrument,  without  giving 
ct  to  it  as  far  as  he  can,  renouncing  any 
r  property  which  would  defeat  the  dls- 
I,  Birmutgham  v.  Kirwan,  2  Sdi.  Sc  L. 
'Uwari  v.  Henry,  Vem.  &  Scriv.  53, 56. 
r.  Butler,  3  Sch.  Se  L.  i67.  Noys  v. 
wt,  2  Vem.  58S.  n.  Cull  ▼.  Showell, 
Ti7.  3  Wooddes.  App.  Thellussonyr, 
rd.  13  Ves.  209.  and  see  1  Swanst.Rep. 
I.  (b).  433.  n.  (a).  And  this  rule  is  equally 
Ue  to  every  species  of  instrument, 
r  deed  or  will,  Moore  v.  Butler,  sup. 
ihoM  V.  Kirwan,  sup.  S  Scho.  Se  Ijm, 
^es.  Jon.  696. 4T. R.  743.  n.  Ker  v.  Wau- 

Bligh,  P.  C.  1.  Gretton  v.  HasDord^  1 
.  435,  6.;  and  it  is  followed  by  the 
>f  law  as  well  as  equity,  Birmingham  v. 
,  2  Scho.  Sc  Lef.  450.  2  Ves.  Jun.  696. 
743.  n. ;  but  see  4  Bro.  C.  C.  24.  1  Ves. 
3.  3  Ves.  530.  6  Dow,  179.  1  Swanst. 
(a).    It  applies  to  interests  of  married 

i3  Ves.  385),  interests  immediate  and 
Graves  v.  Forman,  cit.  3  Ves.  67, 
uf  V.  Banner,  1  Bro.  C.  C.  584.  7  Ves. 
r  contingent,  of  value  or  not  of  value, 
person^,  Wilson  r»  Lord  John  Town- 
Ves.  697. ;  thus  if  a  testator,  intending 
»se  of  his  property,  includes  in  his  dis- 
I,  either  from  mistoke  or  not,  the  pro- 
>f  another,  giving  to  that  person  an 
:  under  his  will,  the  devisee  must  make 
tion  wliether  he  will  renounce  the  boun- 
ibide  by  the  will  altogether,  giving  np 
1  estate,  Theltusson  v.  Woodfwd,  sup. 
V.  Ibtiter,  2  Ves.  Jun.  673.  4  Ves.  531. 
V.  Monk,  10  Ves.  609.  616.,  and  see 
jf  V.  Coventry,  2  Atk.  366.  Noys  v.  ilfor- 
I  Vem.  581.  Sheatfleld  v.  Sheaifield,  Cas. 
Talbot,  176.  Finchy.  Finch,  1  Ves.  Jun. 
drew  V.  Trinity  HaU,  9  Ves.  533.  Gret- 
fatpard,  1  Swanst.  409.  DiUon  v.  Parker, 
.  S.  C.  1  Wils.  Ch.  Rep.  353.  The 
law,  as  well  as  a  stranger,  is  compella- 
:lect,  see  Anon,  Oilb.  "Ea.  Rep.  15.  Wei- 
>26v,S  Ves.  &B.  187.  Kery.  Wauehope, 
,  P.  C.  1. ;  so  the  wife  must  elect, 
ler  claim  of  dower,  &c.  is  inconsistent 
le  disposition  of  the  will,  Arnold  v. 
eadf  AmbL  466.     ViUareal  v.  Lord  Gal» 


way,  Ambl.  682.  Jones  y.  CoUier,  AmbL '730^ 
Noysy,  Mordauni,  2  Vera.  581.  Prec.  Ch.  265. 
Chalmers  v.  Storit,  %  Ves.  &  B.  222.  Newmtm 
V.  Newman,  1  Bro.  C.  C.  186.  1  Inst.  36.  b.  (6), 
i.  613.  (115).  To  put  the  wife  to  an  elec- 
tion, there  must  be  a  clear  intention  to  exclnds 
her  from  dower  either  expressed  or  implied, 
and  such  an  Intention  is  not  to  be  implieo  firoo^ 
the  gift  of  particular  messuages  and  heredita- 
ments to  her  for  life,  or  from  any  annnity  pro- 
vided for  her ;  but  where,  in  aiulition  to  soch 
provision,  the  testator  directed  the  trnstee9^  to 
whom  he  had  devised  in  general  all  his  real 
estate,  to  permit  bis  daughter  to  use  and  occupy 
a  certain  freehold  house  for  her  life,  a  personal 
use  and  occupation  which  was  Inconsistent  with 
the  widow's  right  to  dower  out  of  that  hoase, 
and  a  direction  which  would  have  l>een  vain, 
unless  he  had  given  to  the  trustees  snch  an 
estate  as  would  enable  them  to  permit  snch  oc 
cupation  and  enjoyment,  and  which  particolar 
house  could  not  have  been  given  to  them  freer 
from  the  widow's  dower,  unless  the  whole  estate 
were  so  given ;  the  court  held  that  the  testator 
had  therebv  shown  a  plain  intention  to  exdnde 
dower,  and  tiiat  the  widow  must  be  put  to  her 
election.  Miail  4*  Others  v.  Brain  4r  Others,  4 
Madd.  Rep.  119.  So  parties  having  claims  un- 
der another  against  a  will,  must  elect,  Wottem 
V.  Tanner,  5  Ves.  218.;  and  between  snch 
claims  an  election  was  decreed,  Blount  v.  Best^ 
land,  5  Ves.  515. 

The  only  instances  of  limiting  the  nrincipleof 
election  are,  1st.  An  attempt  to  devise  by  a  wdinoi 
dnly  executed ;  in  which  case,  if  there  be  a  be' 
quest  to  the  heir,  and  a  devise  of  the  real  estate 
to  others,  the  heir  is  not  put  to  an  election, 
HaU  V.  Greenbank,  1  Ves.  298.  3  Atk.  695.  £x- 
parte  Earlef  lUhester,  7  Ves.  372.  Juddy,  Prattp 
13  Ves.  168.  15  Ves.  390. ;  though  it  is  other- 
wise, if  the  legacy  is  expressly  given  on  condi- 
tion not  to  dispute  the  will,  Boughtony,  Bought 
ton,  2  Ves.  12.  Whigtler  v.  Webster,  2  Ves.  Jun. 
371.  Carew  v.  Askew,  8  Ves.  492. 496.  1  Cox, 
241.  SMUiany.Goodrieh,  8  Ves.  481.;  and  the 
above  exception  does  not  extend  to.  the  case  of 
an  heir  entitled  to  benefits  under  a  wiU  direct- 
ing  conveyances  of  future  purchases,  on  trusts 
specified,  bnt  he  must  give  effect  to  that  direc- 
tion, Thelhuson  v.  WoiS^ord,  sup.  S.C.  1  Dow, 
249.;  and  an  heir  of  heritable  property  in 
Scotland  (which  is  not  devisable,  but  capable 
of  conveyance  by  deed  alone)  taking  a  personal 
legacy  under  the  will  of  his  ancestor  domiciled 
in  England,  which  contained  a  general  devise, 
void  J^  the  law  of  Scotland,  was  compellea 
to  elect,  bnt  being  a  married  woman,  the 
interest  of  her  husband  by  his  marital  right  waa 
not  affected,  Brodie  v.  £iarry,  2  Ves.  &B.  127., 
andseeKerv.  IKaiicAope,l  Bligh, P.C.I.  2ndlv. 
An  attempt  to  devise  by  an  infant,  or  feme  covert ;  in 
which  case  the  heir  at  law  taking  a  legacy  un- 
der the  will,  is  not  put  to  an  election,  'Aellusson 
V.  Woo4fordf  sup.  HaU  v.  Greenbank,  anp. 
Rich  V.  CockelL  9  Ves.  381.  3rdly.  A  deviss 
for  payment  of  debts;  the  doctrine  of  election  not 
being  apptt^  agaiOBt  creditors  taking  the  bene- 
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be  the  feoffmenti  grant,  or  demise  of  the  feoffees,  who  were  own-* 
ers  of  the  lands,  and  who  pass  the  estate,  by  common  law,  and 


fit  of  a  d/erise  for  debts,  imd  also  enforcing  their  Bro.  C.  C.  90.  1  Ves.  Jon.  720.    Pwgey  v.  iV»- 

lega]  ricfats  against  other  funds  disposed  of  by  b&uverU,  5  P.  Wms.  315. ;  and  election  under  a 

the  willy  Kidney  t.  dnusmaker,  13  Yes.  154.  misconception  of  the  extent  of  claims  on  the 

UneU  ▼.  Wilkeiy  Ambl.  430.  Nor  is  tiie  doctrine  fund  elected,  is  not  conclnkive,  Kidme^  r.  Cmm^ 

of  election  applicable  against  a  creditor,  who,  maker ^  IS  Yes.  136.    In  the  case  of  infancy  or 

in  the  character  of  heir,  has  dispnted  the  vali*  coverture  of  the  person  bound  to  elect,  it  seens 

dity  of  a  deyise  for  payment  of  debts,  Deg  ▼.  it  is  the  practice  to  direct  an  inqniiy  by  the 

Degf  t  P.  Wms.  418. ;  nor  in  favour  of  a  resi-  master,  to  see  what  is  most  for  the  benefit  of 

dnary  legatee,  if  a  particular  demand  of  any  the  parties,  Gretton  v.  Hawmrdy  l  Swaast.  413, 

one  taking  a  benefit  under  the  will,  subjects  the  and  n.  (o).  ib.    0avts  v.  Posf,  9  Yes.  350.  S 

yersonal  estate  to  a  debt,  3  Yes.  385.  2  Yes.  Fonbl.  Tr.  Eq.  326.  n.    The  election  may  be 
nn.  561.;  and  It  has  been  decided,  that  an  kept  open  for  a  considerable  time,  in  some  cases 
appointment  by  will,  under  a  power  to  appoint  even  for  fif^  years,  Lord  Beamlieu  ▼.  Lsrd  Car- 
among  children,  being  valid  to  a  certain  extent,  di/KWi,  Ambl.  533.  6  Bro.  P.C.  232.,  and  see 
and  void  for  the  remahider,  a  child  to  whote  a  Wake  v.  Wake,  3  Bro.  P.  C.  255.   Newmmi  v. 
ptat  is  weU  appointed,  is  not  excluded  from  his  Netmum^  1  Bro.  C.  C.  186. ;  for  no  line  can  be 
proportion  or  the  shares  of  which  the  appoint-  drawn  from  length  of  time,  but  it  most  depend 
sent  fails ;  the  doctrine  of  election  founoed  on  upon  the  circumstances  of  the  case ;  see  Bamoke 
compensation  not  being  applicable  to  a  case  in  v.   Broodhurtt,  sup.    where  a  widow  having 
which  the  testator  had  given  no  free  disposable  conflicting  interests,  under  her  marriage  settle- 
property,  Bfis^otp  V.  Wirde,  2  Yes.  Jun.  336.  1  ment  and  her  husband's  will,  and  hsTing  proved 
swansL  408.  n.    And  it  is  a  general  rule,  that,  the  will  acted  under  it,  and  received  &e  rents 
to  put  an  heir  to  hb  election,  the  intention  must  for  six  years,  she  was  held  to  have  made  her 
distinctlv  appear ;  whether  evidence  dehors  the  election.   See  also  Ardewife  v.  BemieM,  Dick, 
will  is  amnissible,  seems  doubtful,  see  Jwdd  v.  463.    The  equity  of  the  court  with  respect  t» 
Prif#,  13  Yes.  173.  Stntitm  v.  Be$ty  1  Yes.  Jun.  election  difiers  from  the  case  of  an  express  eoo- 
285.    Doe  d.  Oxenden  v.  Chieheaiery  4  Dow,  65.  dition,  which  must  be  performed  as  naoMd,  or, 
1  Swanst  403.  So  in  devises  by  raising  a  case  of  if  not,  that  will  induce  a  forfeiture ;  bot  tlie 
election,  a  clear  Intention  to  give  that  which  is  equity  to  compel  election.  Is  to  sequester  the 
not  the  testator's  property,  is  always  required,  devised    interest   qwnuque   till  aatisfiictioa  if 
JDoohwood  V.  Peyton f  IS"  Yes.  41.    An  election,  made  to  the  disappointed  devisee,  Lmdy  Cotm 
also,  can  only  take  place  where  a  person  has  a  v.  PvUeneyy  2  Yes.  Jun.  560.  Deuitwood  v.  Ptf^ 
decided  interest  before,  and  something  is  left  ton,  18  Yes.  49.   Welby  v.  WeUfy^  2  Yes.  drB. 
to  him  by  vrill,  Croabie  v.  Mwrravy  1  Yes.  Jun.  190, 1.    Xjtrd  Ranchffe  v.  Parkma,  6  Dow,  Itf. 
555.;  and  if  the  claim  does  not  breait  in  upon  Ker  v.  Wauchope,  1  filigh,  1.,  and  seelSwaait 
the  vrill,  the  party  is  not  put  to  an  election,  433.  n.  (a),  and  the  cases  there  collected,  Grtt* 
Ayrea  v.  WiUeay  1  Yes.  231.;  and  a  bequest  in  ton  v.  Hatrard,  1  Swanst.  409.     And  it  seen*, 
Heu  and  satisfaction  of  a  particular  thing,  has  there  is  no  distinction  between  real  and  pens- 
been  held  not  to  exclude  the  legatee  from  another  nal  property ;  and  the  circumstances  of  novdij, 
benefit,  though  it  may  happen  to  be  contrary  to  or  of  a  devisee  being  only  disappointed  jwrfwl^j 
tiie  will ;  for  tiie  court  will  not  construe  it  in  lieu  cannot  so  retrench  on  the  entirety  of  the  pria* 
of  every  thing  else,  when  the  testator  has  named  dple,  as  to  authorise  the  court  in  relbsiaff  ev- 
a  particular  uing,  Eaat  v.  Cook,  2  Yes.  33.,  and  pensation.     Differences  in  the  eaknlatiai  ti 
see  1  Swanst.  404, 5.    But  where  a  particular  quantity  may  be  removed  by  a  reference  ta  the 
thing  is  given  in  discharge  of  a  demand,  and  the  master ;  where,  therefore,  bv  the  will  of  &  H., 
pavty  insists  on  the  demand,  he  must  wave  not  his  widow  A,  li,  took  a  lire  interest  in  hb  red 
onfy  that  particular  thing,  but  all  his  rights  under  estate,  and  his  six  children,  the  remainder  ia 
the  will,  Graxea  v.  Boyle,  1  Atk.  569.  Jenkima  fee,  as  tenants  in  common,   but  the  vndsv, 
V.  J(fnJlctJis,  Belt's  Sup.  250.     That  a  devisee  being  advised  that  she  took  an  estate-tail, lemd 
claiming  by  the  will,  b  not  precluded  from  en-  a  fine,  and  by  her  will  devised  only  a  small  pe^ 
joying  a  derivative  interest,  to  which  he  is  en-  tion  of  her  husband's  estate  (togetlier  wtth  ■ 
titled  at  law,  under  a  legal  estate  taken  in  estateof  her  own  at  ^T.,  of  the  annoalvslBeif 
opposition  to  the  will;  as  a  husband  maybe  1151.)  to  the  widow  and  children  of  lier  elM 
tenant  by  the  curtesy  of  an  estate  tail,  held  by  son  deceased ;  another  portion  to  another  grMrf* 
his  wife  against  a  will,  under  which  he  accepted  son,  and  the  residue  to  her  damghter  £.  a  fte 
benefits,  Lady  Catan  v.  PnUeney,  2  Yes.  Jun.  (her  eldest  son  beins  entitied  to  his  own  liiA 
544.  3  Yes.  384.  1  Swanst.  408.  n.    A  person  under  his  father's  wiU,  and  three  otho'sfailhiai 
bound  to  elect  is  entitied  first  to  ascertain  the  heir  to  three  of  his  brothers,  who  ^ed  withsit 
value  of  the  funds,  Newman  v.  Newman,  1  Bro.  issue) ;  afterwards  the  widow  and  dni^vaif 
C.  C.  186.  Boynton  v.  Bovnton,  1  Bro.  C.  C.  445.  the  eldest  son  elected  to  take  under  the  w3  <f 
Whiatler  v.  Wehater,  2  Yes.  Jun.  371.  Wake  v.  8,  H.,  in  opposition  to  that  of  A.  H,,  therehT 
Wake,  3  Bro.  C.C.  255.  1  Yes.  Jun.  335.  Hen-  frustrating  the  dispositionof  the  latter  in  f^vov 
der  V.  Rnae,  3  P.  Wms.  124.  n.    Chalmera  v.  of  E.  to  the  extent  of  4551.  per  annum;  Ae 
StorU,  2  Yes.  &  B.  222.;  and  for  that  purpose  court  decreed  that  £.  was  entitled  to  the  estate 
may  file  a  bill  to  have  the  debts  and  legacies  at  N.  in  compensation,  with  a  retrospective  s^ 
paid,  and  the  property  cleared,  that  he  may  count  of  rents  and  profits,  and  an  acooant<f 
eleet  to  adfantage,  Buiricke  v.  Broadhurat,  3  sums  expended  for  melioration  of  the  etttit} 
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not  by  cestuy  que  use,  who  hath  nothing  but  a  trust  and  confi- 
dence, and  who  derives  only  his  authority  by  the  statute  of  f/J  (/)  i  R.3.  cap. 
1  R.  S.,  as  it  is  agreed  in  21  H.  7.,  and  the  common  law  shall  i- 
be,insuch  case,  byitsown  construction  preferred  (d);  (f)  yet  when  72^^poph^' 

95.  [See  infra,  n.  (e).] 


which  were  to  be  reimbnrsed.    S.  C,  and  see  605.    Goddard  v.  CoXy  2  Stra.  1194.     Wilkin§<m 

DUUm  V.  Parker y  1  Swanst.  359.,  and  the  cases  v.  Sterne,  9  Mod.  427.     Newmarch  v.  Clay,  14 

collected  in  the  notes  there.  S.C.  1  Wils.  Ch.  East,  239.    Hall  v.  IVooJ,  14  East,  243.  n.    Pe- 

Rep.  253.    Ker  v.  Wauch'tpe,  1  Bligh,  P.C.  1.  terav,  Anderson,  5  Taunt.  596.  Mefcgottv,MU(8. 

The  doctrine  of  election,  like  many  other  doc-  1  Ld.  Raym.  287.     Dowe  v.  Holdsworth,  Peak(> 

trines  of  our  courts  of  equity,  appears  tobede-  N.  P.  64.    Bndenham  v.  Purchas,  2  Bam.  4c  A. 

rived  from  the  civil  law,  see  Inst.  lib.  2.  tit.  20.  45.     Brooke  v.  Enderly,  2  Brod.  &  B.  70.   1 

B.  4.  tit.  24.  s.  1.  Dig.  lib.  30. 1.  39.  s.  7. 1. 104.  Inst.  i.  456.  n.  (b)  ;  in  cases  where  a  person  has 
8.  2. 1.  71.  s.  3.  lib. 32.  1.30.S.6.  1  Swan&t.396.  several  remedies  for  the  recovery  of  the  same 
n.  In  what  cases  a  wife  siiall  be  compelled  to  thing,  1  Inst.  144.  h.  145.  a.  b.  146.  a.  i.  450, 
^lect,  where  there  are  two  provisions  in  her  452,  455,  iii.  19.  (l).  1  Ves.  &  B.  65. ;  in  respect 
view,  see  i^rahan  v.  Stttton,  3  Ves-  249.  French  of  suing  in  eqni^  or  at  law,  aAd  as  to  the  ex- 
▼.  Duviei,  2  Ves.  Jun.  572.  Cones  v.  Farmer,  2  ception  to  the  general  rule '*  Uiat  a  person  having 
£q.  Ab.  34.  pi.  1.  Copley  v.  Copley,  1  P.  Wms.  a  demand  at  law  and  in  equity,  cannot  bring  a 
147.  Johnson  v.  Smith,  1  Vez.  314.  Arnold  v.  suit  and  an  action  for  the  same  thing"  in  the 
Kempttead,  sup.  Villareal  v.  Lord  Galway,  sup.  case  of  a  mortgagee,  Boyd  v.  Hemzelman,  1  Ves. 
Jones  V.  CoUier,  sup.  Noys  v.  Mordaunt,  sup.  &  B.  382.  Jones  v.  Earl  Stafford,  3  P.  Wms. 
Boynton  v.  Boynton,  1  Bro.  C.C.  445.  CanUhers  90.  Bernal  v.  Marquis  of  Donegal,  3  Dow,  147. 
▼.  Caruthers,  4 Bro.  C.  C.  500.  WUaon  v.  TttWH-  BumeU  v.  Martin,  2  Dougl.  417.  Schoole  v.  SaU^ 
send,  2  Ves.  Jun.  693.  Pickering  v.  Lord  Stam-  1  Sch.  &  L.  176.  Rees  v.  Parkinson,  2  Anstr. 
/©rd,  3  Ves.  337.  Darlington  or  Cacan  v.  Pulte-  497.  Mocher  v.  Reed,  1  Ball.  &  B.  319.  Broum 
ney,  2  Ves.  Jun.  544.  3  Ves.  284.  Wake  v.  v.  Poynte.  3  Madd. Rep.  241.  Ceuricky.  Young, 
Wake,  Bnp*  Newman  v,  Neu:man,wp*  Blount  4Madd.  Rep.  437.  2Madd.  Ch.  358.;astoprov- 
▼.  Beethwd,  5  Ves.  515.  Chalmers  v.  Storil,  Bup,  ing  under  a  commission  of  bankruptcy,  ante  p. 
1  Inst.  1.612.  n.  115.;  in  what  cases  she  shall  492.  n.  (b).,  and  see  Ex-parte  Wilson,  \Xul. 
have  both  provisions^  see  Perry  y.  Perry,  2  152.  Ex-parte  Grove,  1  Atk.  105.  Ex-pJirte 
Vem.  505.  Lucy  v.  Moore,  3  Bro.  P.  C.  514.  BotteriU,  id.  109.  Ex-parte  Ward,  id.  153.  Ex- 
Mos.  519.  Brongkton  v.  EnUngton,  7  Bro.  P. C.  parte  Lewis,  ib.  Ex-jarte Matthews,  3  Atk. 816. 
12.  Forsyth  v.  Grant,  3  Bro.  C.C.  241.  1  Inst.  Ex-parte  Callow,  3  Ves.  2.  Ex-parte  Calir,  3 
36  b.  (6),  i.  116.  n.  (115) ;  in  whatcases  she  shall  Bro.  C.  C.  216.  Ex-parte  Warder,  3  Bro.  C.  C. 
have  both  provisions,  see  Pfrryv.  Perry,  2  Vem.  191.  JEx-jwr/f  5fta.pf,  11  Ves.  203.  Ex-parte 
505.  LMcy  V.  Moore,  3  Bro.  P.C.  514.  Mos. 59.  Knowel,  13  Ves.  192.  Ex-parte  Warwick,  14 
Braiighion  v.  Emington,  7  Bro.  P.  C.  12.  For-  Ves.  138.  Ex-parte  Panqutt,  14  Ves.  193.  Ex- 
tyth  v.  Grant,  3  Bro.  C.  C.  241.  1  Inst.  36  b.  parte  Grosvenor,  14  Ves.  587.  Ex-parte  Hay,  15 
(6).i.  116.  (115);  when  she  shall  not  be  put  to  Ves.  4.  Ex-parte  Bruant,  1  Ves.  &  B.  215. 
elect  at  aU,  or  her  election  shaU  be  suspended.  Young  and  Others  v.  Glass,  16  East,  252.  Heath 
Bee  Hervey  v.  Ashley,  3  Atk.  617.  Read  v.  Crop,  v.  Hall,  4  Taunt.  326.  Howell  v.  GoUedge,  5 
1  Bro.  C.  C  492.  Foster  v.  Cooke,  3  Bro.  C.  C.  Taunt.  174.  Mead  v.  Br«^»i,  3  Maul.  &  S. 
347.  Davis  v.  Page,  9  Ves.350.  Kidney  v.  Couss-  91.  Read  v.  Sowerby,  3  Maul.  &  S.  78.  Kemp 
mutker^  12  Ves.  136. ;  and  when  the  court  will  v.  Potter,  6  Taunt.  549.  Ex-parte  Wopky,  t 
overrule  an  election  made  by  the  wife,  Hancock  Ves.  &  B.  253.  S.C.  1  Rose,  394.  1  Co.  B.  L. 
▼.  Hancock,  2  Vem.  605.  Where  a  customary  ed.  Gregg. 30.  2  Madd.  Ch.  666. ;  by  assignees 
heir  is  bonnd  to  make  his  election,  see  Unett  v.  of  a  bankrupt  to  adopt  or  reject  contracts  made 
WUkes,  AmbL  430.   Frank  v.  Standish,  1  Bro.  bv  the  bankrupt  {Smith  v.  Hudson,  4  T.  R  211. 

C.  C.  588.  n.  Noys  v.  Mordaunt,  2  Vera.  581.  Venson  v.  Hanson,  2  T.R.  287,  Ante  p.  507.  n. 
Rumbold  v.  Rmnbold,  3  Ves.  69.  Wilson  v.  (l).),  or  terms  for  years  belonging  to  him, 
IfMOi/, 3  Ves.  191.  PettiwardY.Prescott,7\es.  Btmrdillon  y,  Dalton,  Peake  N.  P.  238.  Esp. 
541.  Blunt  Y,  ClUherow,  10  Ves.  589.;  and  N.P.  C.223.  Turner  v.  Kic  Aardsow,  7  East,  335. 
where  a  freeman's  child  shall  elect  between  a  Wheeler  v,  Brumah,assigneeo/ Barman,  3  Camp. 
provision  underhisfather'swiUand  the  custom,  340.  Copeland  v.  Stephens,  1  B.  &  A.  591.  1 
Pugh  V.  Smith,  2  Atk.  43.  Morris  v.  Borroughs,  Selw.  N.  P.  5th  edit.  488.  n.,  Ante  p.  497.  n.  (b)  ; 
1  Atk.  404.  2  Atk.  629.  Gw  v.  Car,  2  Atk.  278.  and  in  case  of  remitter,  1  Inst.  iii.  168.  (i).  156. 
Sir  Frederick  v.  Frederick,  1  P.  Wms.  722.  (a).  In  whatcases  equity  will  relieve  against 
Anan.  7  Vin.  214.  pi.  10.  Maggott  v.  Smith,  an  omission  of  election  in  time,  Eastwood  v. 
Vin.  bAr.  Custom  of  London,  B  6.  pi.  19.  Hen-  Vinke,  2  P.  Wms.  617. 1  Madd.  Ch.  45.  (Ed.) 
der  V.  Rose,  3  P.  Wms.  124.  n.  Kemp  v.  Kelsey,  (d)  Acc.  1  Inst.  49  a.  ii.  352—3.  2  H.  Bl.  566. 
Prec.  in  Ch.  544,  594.  Coirper  v.  Scott,  3  P.  Sugd.  Gilb.  Uses,  230.  n.  2Sand.Uses,  49. ;  un- 
Wms.  122.  Paseyv.  Desbouverie,  3  "P.  Wms.  Jess  the  intention  of  the  parties  appear  to  the  con- 
316.  Lard  Kircvdbright  v.  Lady  Kircudbright,  trary,  id.  ib.  Hence  in  the  conveyance  by  lease 
8  Ves.  51.  1  Inst.  176.  b.  (8).  i.  318.  (27).  As  and  release,  it  became  usual  td  put  the  words 
to  election  in  the  case  of  inaefinite  payments  to  **  bargain  and  sale"  into  the  lease  for  a  year,  to 
a  cr^itor  having  distinct  demanda,  see  Clay'  bring  it  within  the  statute,  and  to  allege  that  the 
ion's  case,  1  Men  57*  Dtwpm  ▼.  NobU,  1  Mer.  leaae  was  made  to  the  intent  and  purpose^  tUa^> 

TOL«  I.  M  M 


630  SIR  ROWLAND  heyward's  cahe.  Part  IL 

C  *  36  a.  ]  a  man  seised  of  land  in  fee,  for  money  demises,  grants,  bargains, 
but  where  a  and  sells  his  land  for  years,  he  who  is  owner  of  the  land,  by  bis 
pITwcr^to^pass  express  grant,  gives  election  to  the  lessee  to  take  it  by  tiie  one 
it  one  way  or  way  or  the  other,  for  he  hath  sole  power  to  pass  it  by  demise  or 
tlie  other,  for  bargain  (e);  and  therefore  the  law  will  not  make  construction 
^s^bargaTna  against  such  express  grant,  and  namely  •in  this  case,  when  it  will 
andsells,his  triench  to  the  prejudice  of  the  lessees;  for  if  the  law  should  en- 
Und  for  years,  force  them  to  take  it  by  demise,  then  they  would  lose  the  rents 
tioD^to'the^es-  reserved  upon  the  said  leases  for  years;  for  it  was  agreed,  if  this 
sees  to  have  interest  should  take  effect  by  bargain  and  sale,  then  an  (a)  at- 
or^^'th  ^*^  tornment  is  not  necessary ;  for  the  statute  of  27  H.  8.  cap.  10. 
And  if  taken  as  of  uses,  doth  execute  the  possession  to  it  (f).  And  the  statute 
a  bargain  and  of  27  H.  8.  cap.  1 6.  of  enrolments  doth  not  extend  to  it,  because 
inent°°e*d^be'  "^  estate  of  freehold  passes,  but  {b)  only  an  estate  for  years  (g). 
made,  tlie        Also,  at  this  day  an  use  and  interest  pass  in  a  manner,  unojlatu^ 

estote  being      together  in  an  instant  (h). 

executed  im-         ° 

mediately  by  the  Statute  of  Uses ;  and  no  inrolment  is  necessary,  the  37  H.  8.  c.  16.  extendiof 

only  to  freeholds. 

4th.  That  this  Fourthly,  it  was  resolved,  that  this  (c)  election  doth  remain  to 
ma^ed^  ^'t  ^^^m,  notwithstanding  the  alteration  of  the  estate  by  the  seccnd 
withstaiiding  indenture,  and  notwithstanding  the  death  of  the  lessor,  andnot- 
tfae  alteration  withstanding  also  the  Queen  was  entitled  to  the  wardship  of  the 
by*tiie^*econd  ^^^^  (*)»  ^  appears  before;  for  they  had  an  (d)  interest  in  them 
indenture,  and  presently,  which  they  before  election  might  assign  over,  aod 
the  death  of  which  the  executors  of  the  survivor  should  have,  although  they 
and^thtS^an  hi-  *^"  ^'^^  before  election  (k)  ;  for  here  is  not  election  to  claim  cne 
terest  vested  of  two  several  things  by  one  and  the  same  title,  but  to  claim  one 
in  the  bargain-  and  the  same  thing  by  one  of  two  several  titles;  for  where 
diateW^^'hich    ^^^  things  f^YQ  several,  nothing  passes  before  election  {i^\  aod  the 

before  election,  was  assignable  ortransmissabie  to  executors.  In  case  of  election  of  one  of  twv 
things,  nothing  passes  till  election ;  and  it  must  be  made  in  the  life  of  the  parties,  and  not  bf 
the  heir  or  executor.  SectUj  in  case  of  election,  to  claim  the  same  thing  ny  one  of  two  wayi. 
(a)  Co.  Lit.  309.  b.  Cr.  El.  S85.  5  Co.  113.  a.  6  Co.  68.  b.  69.  a.  8  Co.  94.  a.  [Shep.  Touch. 
276,  7.  2  Wood,  17.  3  Wood,  79. 157, 159.  n.  Sugd.  Gilb.Uses,  182.214.  2  Prest.  CoBT.m 
244.  Vin.  Abr.  Election,  A.  pi.  3.  Cora.  Dij?.  Attornment,  L.  Bac.  Abr.  Bar^^ain  and  Sile, 
B.  C.  Election,  C.  Grants,  G.]  (6)  2  Rol.  Rep.  204.  2  Inst.  671.  8  Co.  94.  a.  [Sbep.  Toark. 
507.  1  Wood,  185.  3  Wood,  157.  r^82.  Sugd.  Gilb.  Uses,  192.  2Sand.  Us.  62.  SPrestConr. 
225 — 6.  Com.  Dig.  Bargain  and  Sale,  B.  5.  Bac.  Abr.  Bargain  and  Sale,  B.j  (c)  \  Jones,  106. 
[4  Cru.  Dig.  303.  Vin.  Abr.  Election,  A.  pi.  3.  Bac.  Abr.  Election,  C]  (d)  €o.  Lit.  145.  [♦ 
Cru.  Dig.  303.    Vin.  Abr.  Election,  A.  pi.  3,] 

by  the  Statute  of  Uses,  the  lessee  might  be  capa-  entry  or  attornment,  except  ooly  that  ibv- 

ble  of  a  release,  which  is  still  the  practice  at  the  eainee  cannot  maintain  trespass  ror  any  injait 

present  day.    Sugd.  Gilb.  Uses,  230.  n.    (Eu.)  to  the  possession,  until  he  has  actnally  eotervd, 

(E)See  acc.Bac.  Abr.  Jjcases,N. Shep. Touch.  Lutwich  y.  Mitton,  Cro.  Jac,  604.     Grcti  t> 

83.   4  Cru.  Dig.  302.  2  Prest.  Conv.  225.  Vin.  Wiseman,  Onren,  87.  Cart.  66. ;  and  it  ui  m* 

Abr.  Uses,  O.  pi.  6.    So  where  A.  seised  in  fee,  settled  that  the  estate  vested  in  the  t»rgiiBfe 

leased  to  B.  for  three  lives,  and  afterwards  by  upon  the  execution  of  the  deed  is  capable  of  * 

indentiu'e,  in  consideration  of  50/.  paid  by  F,  release  by  way  of  enlargement^  without  •■  tf- 

demised,  granted,  set,  and  to  a  farm  let  to  P,  tual  entry  by  him,  id.  ibid,   and  see  1  Inst* 

habendum  trom  the  day  of  the  date  for  99  years,  ii.  502.  (d  3).    (Ed.) 

rendering  rent;  it  was  held  that  this  demise  (g)  Ante  p.  17.  n.(Al).    1  Inst.  ii.  580. (s)< 

and  ffrant,  in  consideration  of  money,  amounted  2  Sand.  Us.  62.    (Ed.) 

to  a  bargdn  and  sale  toefl'ectuatethe  intention,  (u)  See  post  S  Co.  54  a.     2  Wood,  17,  It- 

although  the  words  *'  bargain  and  sale"  were  2  Prest.  Conv.  226.    (Ed.) 

not  used,  Fox's  case,  post  8  Co.  93.  S.  C.  nom.  (i)  That  wardships  in  Chivalry  are  now  goiTt 

^TmoUriMnv.Pcirys,  2  Brown.  291.,  and  see  Sugd.  by  stat.  18  Car.  t.'c.  t4,  qnte  p.  115.  n.  (p^!- 

Gilb.  Uses,  229.  n.    2  Prest.  Conv.  226.    (Ep.)  (Ed.) 

(p)  Ante  p.  258.  n.  (y  4).    And  the  bargainee  (k)  So  where  an  election  is  conpTed  with  » 

fs,  wltlioot  entry,  precisely  in  the  same  circura-  intere<t.  It  is  descendUtfe,  Lvtw.  803,    (Kb) 

stances  as  a  lestiee  at  the  conunon  law  b  af^cr  (l)  That  wh^re  the  etectlon  creates  the  wU- 
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dectton  oagbt  to  be  preoedent;  but  when  one  and  the  same 
thing  shall  pass,  there  it  passeth  presently,  and  the  election  of 
the  title  may  be  subsequent  (  and  therefore  if  I  have  three  horseSf 
and  I  give  you  one  of  my  horses,  in  this  case  the  election  ought 
to  be  roa^e  in  the  life  of  the  parties,  for  inasmuch  as  {e)  none  of 
the  horses  is  given  in  certain,  the  certainty  and  thereby  the  pro- 
perty begins  oy  election  (m).     And  with  that  agreeth  10  Eliz. 
fiSl.  (/)  Bullock's  case;  the  Bishop  of  Sarum,  naving  a  great  Bullock* 8  cok 
wood  of  1000  acres  (called  Berewood),  enfeoffed  another  of  an  J'^^  ^"* 
house  and  17  acres  parcel  of  the  wood,  and  made  livery  in  the  um^aSd  20 
bouse,  none  of  the  wood  passed  before  election,  and  therefore  acres  parcel  of 
his  heir  shall  not  make  election  (n):  but  when  one  only  thing  is  *  ^*®>  ^® ' 
granted*  and  the  party  hath  election  to  take  it  in  one  manner  or  Q^^t  hU  heir 
another,  there  the  interest  vests  presently,  and  it  shall  be  always  mast  make 
in  the  election  of  the  grantee  or  his  executors  at  any  time  to  elect  ^^^<^^oi>« 
in  what  manner  and  decree  he  will  claim  it:  as  if  I  grant  you  a  Case  of  a  grant 
rent  of  405.  out  of  my  manor  D.  for  years,  you  shall  have  in  this  ®^*"^n^- 
case  but  one  sum  of  40s.,  but  you  shall  have  election  to  take  it  in 
what  manner  and  degree  you  will,  that  is  to  say,  (g)  either  as  a 
rent*charge  to  charge  the  manor  by  distress,  or  to  charge  the 
person  of  the  grantor  in  a  writ  of  annuity,  and.  therefore  the  in- 
terest passeth  presently,  and  you,  or  your  executors,  at  any  time 
shall  make  election  at  your  pleasure  (o),  and  in  the  mean  time 
the  law  will  not  determine  it  one  way  or  *  other.  And  Uierefore    [  *  'Sd  b.  ] 
it  was  resolved  by  all  the  Justices  of  England,  and  afterwards 
adjudged  in  the  Common  Pleas  in  a  writ  of  annuity  between 
George  {a)  Fulwood,  Gent  plaintiff  and  William  Ward^  Gent.  FvAwood  r. 
defendant,  where  the  case  was  i  that  William  Ward  being  tenant  ^^^^y  edited. 
for  years,  determinable  upon  the  life  of  Thomas  Lord  Paget,  of  a  ao^^c^*" 
barn  and  certain  tithes  in  Stretton  in  the  county  of  Stafford,  grants  a  rent* 

5 ranted  a  rent  of  102.  per  ann.  by  his  deed  bearing  date  30  charge  for 
unii,  S9  Eliz.  out  of  the  said  barn  and  tithes  to  George  Ful-  J^*tafq2e  vie* 
wood  for  15  years,  with  clause  of  distress;  and  afterwards,  32  dies,  yet  the 
Eliz.  the  Lord  Paget  died,  and  the  writ  of  [b)  annuity  was  main-  ?^^^**''"  ".** 
tained  for  the  arrearages  after  the  death  of  the  Lord  Paget,  for  of  ammi^? 
there  was  not  election  to  have  one  of  two  several  things,  but  to 
have  one  sum  in  one  degree  as  a  rent-charge,  or  in  another  as  an  (e)  Co.  Lit. 
annuity :  and  therefore  presently  by  the  grant  the  thing  vested  1*5.  a.  [Hob. 
in  the  grantee,  and  his  election  doth  always  remain,  either  to  Granto'L^oV 

5.    Com.  Dig.  Election,  B.    Bac.  Abr.  Election,  C]    (/)  1  Rol.  Abr.  7f5.   IJones.  W.   Hob! 


a.    (a)  Moor  301.    Co.  Lit.  149.  a.  349.  a.    3  Anders.  1.    Poph.  86.    [Vin.  Abr.  Annuity,  F. 
pi.  8.]    {b)  Co.  Lit.  349.  a.    [Vin.  Abr.  Election,  A.  pi.  3]. 


ft 

rest,  nothing  passes  till  election ;  and  if  no  (if)  The  heir  in  this  case  cannot  make  elee-> 
election  can  foe  made,  no  interest  wUi  arise,  ace.  tlon,  for  if  he  should,  he  would  take  as  a  pur' 
Hob.  174,  and  see  S  H.  Bl.  309.  Vin.  Abr,  chaser  where  named  only  by  way  of  limitation, 
Election.  A  tf.  (^Eo.)  which  is  against  the  rule  of  law.  Ante  p.  241, 
(m)  If  a  man  gives  one  of  his  horses  to  A.  and  and  n.  (m  S),  ib.  Leon.  254.  Lifra.  Bac  Abr. 
B.J  and  after  A,  dies,  yet  B,  may  elect,  because  Election,  C.  {Eo.) 
tliis  was  a  thing  in  interest  in  them,  and  no  ex- 
press election  limited,  Roll.  Abr.  725 ;  but  if  a  (o)  So  upon  a  grant  of  a  rent-charge  in  fee, 
man  give  one  of  his  horses  to  l>e  cliosen  by  A,  the  heir  or  assignee  may  elect  to  have  it  as  an 
and  B.y  if  A.  dies  before  election,  B,  cannot  annuity^  or  as  a  rent,  1  Inst.  144  b.  (1).  i.  449. 
elect,  RoU.  Abr.  725>  6.    (^i^.)                       ..  (9),  (h)  ib.    Com.  Dig.  Election,  B.    (Ed.) 
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make  it  a  thing  real  to  charge  the  land,  or  a  personal  thing  to 
charge  the  person.  And  there  in  the  principal  case  the  act  of 
God,  scil.  the  death  of  the  Lord  Paget,  by  which  the  rent  charge 
was  determined,  was  no  determination  of  the  (c)  annuity  (f).  So 
in  the  principal  case,  election  being  given  to  the  said  lessees  to 
have  one  and  the  same  thing,  by  one  means  or  another,  there 
the  lessees  have  the  interest  vested  in  them  presently,  and  eleo- 
tion  doth  always  remain  in  them  in  what  manner  they  will  take 

When  election  j^^     gy^  when  election  is  given  to  (d)  several  persons,  there 
.verai  persons,  nothing  vests  before  election,  and  the  first  election  shall  stand* 

nothing  vests    As  if  a  man  makes  a  lease  for  life  of  two  acres,  the  remainder  of 

tion^'^aiid^e  ^^^  ®^^^  ^^  '*  '^^  ®"^  ^^  ^^^  Other  acre  to  I.  N.,  he  who  first  makes 

first'election  election  shall  enjoy  the  one  acre,  and  thereby  the  other  acre  hatb 

Khali  stand.  vested  in  the  other  (q).  And  it  was  said,  if  a  man  gives  (^  two  acres 

Case  of  a  lease  to  another,  habendum  one  acre  to  him  in  fee,  and  the  other  acre 

acres  remain-  ^  '^'"^  ^^  ^''»  ^^^  ^®  aliens  both,  and  hath  issue,  and  dies;  in 
der  of  one  ta  this  case  the  issue  may  bring  a  formedon  in  discender  for  which 
^.,  of  the  acre  he  will,  for  the  election  is  not  determined  by  his  death :  for 
^   ^'^^^    •       an  estate  passes  presently  by  the  livery,  and  the  issue  shall  take 

by  descent.     But  in  the  case  of  1 0  Eliz.  28 1 .  (y*)  BuUock^s  case^ 
if  the  heir  of  the  feofiee  should  make  the  election,  he  would  be 
in  as  a  purchaser,  for  there  nothing  passes  of  the  17  acres  to  the 
feoffee  before  election,  and  by  the  law  he  cannot  be  a  (g)  pur- 
chaser;  for  there  these  words  {k)  '^  his  heirs"  are  words  of  limita* 
tion  (r).     So  note,  reader,  these  differenees  concerning  election: 
[    37  a.  ]        igt.  When  {i)  nothing  passeth  to  the  feoffee  or  grantee  before 
Sm^ist^*^"  ^^^  election,  to  have  one  thing  or  the  other,  there  the  dection 
When  nothing  ought  to  be  made  in  the  life  of  the  parties,  and   the  heir  or 
passes  before    executor  cannot  make  the  'election  (s).    But  (a)  when  an  estate 
election  must    °^  interest  passeth  presently  to  the  feoffee,  donee,  or  grantee, 
be  made  in  the  there  election  may  be  made  by  them,  or  by  their  heirs  or  ezer 

life  of  the  par-   cutors. 

ties,  and  not 

by  the  heir  or  executor ;  but  when  an  interest  passes  immediately  by  the  grant,  the  election  m^ 

be  made  by  the  heir  or  executor,  as  well  as  by  the  party  himself. 

2nd.  Where  a  2nd.  When  (b)  a  thing  passeth  to  the  donee,  or  grantee,  and 
the"graiiter  ^  ^^®  donee  or  grantee  hath  election  in  what  manner  or  degree  he 
ajod  the  elcc  will  take  it,  there  the  interest  passeth  presently,  and  the  party, 
tion  deter-        ^ig  heirs  or  executors,  may  make  election  when  they  will  (t). 

mmes  only  the  ^        ^  j  \  t 

manner  or  degree  in  which  he  shall  take  it,  the  interest  vests  immediately,  and  theparty,  bis 
heir,  or  executor,  may  make  election  when  they  will,  (c)  Co.  Lit.  148.  a.  349.  a.  [Bae.  Abr» 
Annuity,  C.  1.  185.]  (d)  Co.  Lit.  145.  a.  (e)  Mo. 85.  (/)Mo.81.  Hob.  174.  1  Aiiden.U. 
Dyer,  280,  281.  pi.  17, 18,  &c.  Ante  36.  a.  {g)  Mo.  86, 84.  (A)  1  Co.  95.  b.  104.  a.  106.  k 
(t)  Co.  Lit.  145.  a.  [Vin.  Abr.  Election,  B.  pi.  6.  Com.  Dig.  Election,  B.  Bac.  Abr.  Electioo, 
C]  (ci)  Co.  Lit.  145.  a.  [Vin.  Abr.  Election,  B.  pi.  6.  Com.  Dig.  Election,  B.  Bac.  Abr.  Elec- 
tion, C.]  (^)  Co.  Lit  145.  a.  [Vin.  Abr.  Election,  B.  pi.  7.  Com.  Dig.  Election,  B.  Bac  Abr. 
Election,  C]. 


oA 


p)  So  if  a  rent-charge  is  determined  by  act  election  of  their  parents ;  and  in  Hyltcn  y.  IhfU 

law,  as  in  the  case  of  a  recovery  of  the  land  ton,  2  Ves.  654,  it  wa»laid  down,  that  the  iofiiit 

out  of  which  it  issued  by  title  paramount,  the  issue  of  a  tenant  in  tail  was  not  bound  by  aa 

prantee  mav  have  a  writ  of  annuity,  1  Inst.  148.  election  made  by  his  iather ;  bat  this  doctrae 

1. 465,  6.    (Ed).  is  considered  doabtfnl,  see  I^Mig  v.  Lomg^  5  ye% 

(q)  Acc.  Bac.  Abr.  Election,  C.  Sup.  n.  (l).  445.    (Ed.) 

In  what  cases  an    election  made    by  tenant  Cr)  See  n.  (n).  sup. 

ft>r  life  shall  bind  the  remainder-man,  see  Mo.  '    Is)  See  n.  (l).  sup.  Leon.  254.     (Ed.) 

10^.    In  Waid  v.  Baugh,  4  Ves.  6^3^  it  was  (t)  As  in  the  case  <^  the  grant  of  a  reit* 

ruled,  that  the  children  were  not  bound  by  tbe  ch«rge|  ante  p.  531 1  and  n*  (o;,  U^    (Ep), 


36  k-r-37  a*  '■    iiK  Rowland  ]^£YWARD'g  case.  55$ 

Srd.  When  election  is  given  to  (c)  several  persons^  there  the  ^^^'  .Whsn 
first  election  made  by  any  of  the  parties  shall  stand  (u).  gl^n  to  seve- 

ral persons,  the  first  election  made  by  any  of  the  parties  shall  stand. 

4th.  In  case  election  be  given  (d)  of  two  several  things,  always  4th.  In  case 
he  who  is  the  first  agent,  and  who  ought  to  do  the  first  act,  Sven  of  two* 
shall  have  the  election  (w).  As  if  a  man  {e)  grants  a  rent  of  205.  or  a  several  things, 
Tobe,  to  one  and  his  heirs,  the  grantor  shall  have  the  election;  he  who  is  the 
for  he  is  the  first  agent,  by  payment  of  the  one,  or  delivery  of  the  oSghUo°do*the 
other,    (y)  So  if  a  man  makes  a  lease,  yielding  rent,  or  a  robe,  first  act,  shall, 
the  lessee  shall  have  the  election,  causa  qua  supra.   And  with  that  ^*^*  ^^  ^^^' 
agree  the  books,  9  E.  4.  36.  b.  13  E.  4.  4.  b.  L,  5  E.  4. 6.  b.  11   ^°"* 
]£  3.  (g)  Annuity  27.  11  Ass.  8.  29  Ass.  55.  3  E.3.  Assize  175. 
43  E.  3.  Barre  194.     But  if  I  give  you  one  of  my  (A)  horses,  in 
tny  stable,  there  you  shall  have  election,  for  you  shall  be  the 
first  agent  by  taking  or  seisure  of  one  of  them,  2  H.  7.  23.  a. 
And  (f )  if  one  grant  to  another  20  loads  of  hasel,  or  20  loads  of 
maple,  to  be  taken  in  his  wood  of  D.,  there  the  grantee  shall 
have  election;  for  he  ought  to  do  the  first  iact,  sell,  to  cut  and 
take  it. 

5th.  When  the  things  granted  are  (i)  annual  things,  and  are  5th.  Where 
to  have  continuance,  there  the  election  remains  to  the  grantor  ^^^  things 
(in  case  where  the  law  gives  him  election),  as  well  after  the  day,  f^noiU  and  to 
as  before;  otherwise  when  the  things  are  to  be  performed  unica  havecontinu- 
vice.     And  therefore,  if  I  grant  to  another  for  life  an  annuity  {k)  ^?^^?  ^  **^* 
or  a  robe,  at  the  feast  of  Easter,  and  both  are  behind,  the  gran-  il^^veTlt 
tee  ought  to  bring  his  writ  of  imnuity  in  the  disjunctive;  for  if  him)  remains 
he  should  bring  his  writ  of  annuity  for  one  only,  and  recover,  ^ %%n^^^^^* 
this  judgment  would  determine  the  election  for  ever  (x) ;  for  he  the  day  as  be- 
€hould  never  have  a  writ  (/)  of  annuity  after,  but  a  (m)  scire  ft>re:  other- 
Jdcias  upop  the  said  judgment;  which  reason  Fitzherbert,  in  his  be*Mrfonue^d 
N.  B.  not  observing,  held  an  opinion  contrary.     But  if  I  (n)  unica  vice, 
contract  with  you  to  pay  you  9,0s.  or  a  robe,  at  the  feast  of  Eas- 
ter, after  the  feast  you  shall  bring  debt  for  the  one  or  the  other; 
vide  9  E.  4.  36.  b.  13  E.  4. 4.  b.  and  the  books  before. 

(c)  Co.  Lit  145.  b.  [Vin.  Abr.  Election,  B.  pL  8.  Com.  Dig.  Election,  C.  2.  Bac.  Abr.  Elec- 
tion, D.]  (d)  Co!  Lit.  145.  b.  Dyer,  108.  pi.  3J.  1  Rol.  Rep.  447.  {e)  Co.  Lit.  145.  b.  [Vin. 
Abr.  Election.  B.  pi.  9.  Bac.  Abr.  Election,  B.]  (/)  Co.  Lit.  145.  b.  Plowd.  13.  a.  1  Leon. 
S68.  [Vin.  Abr.  Election,  B.  pi.  9.  Com.  Dig.  Election,  A  1.  Bac.  Abr.  Election,  B.]  {g)  5 
Co.  40.  a.  (A)  Dyer,  91.  pi.  11.  «  H.  7.  IS.  a.  Co.  Lit.  145.  a.  Mo.  83.  Perk.  Sect  74.  Br^ 
Done  19.  21,  H.  7.  18.  b.  Co.  Lit  145.  b.  [Vin.  Abr.  Election,  B  pi.  9.  Com.  Dig.  Election, 
A  1.  Bac.  Abr.  Election,  B.]  (t)  [1  Inst.  145.  a.  i.  453.  Vin.  Abr.  Election,  B.  pi.  9.  Com. 
Dig.  Election,  A  1.  Bac.  Abr.  Election,  B.l  (t)  Co.  Lit  145.  a.  [Vin.  Abr.  Election,  B.  pi. 
10.  Com.  Dig.  Election,  A  2.  B.  Bac.  Abr.  Election,  C]  {k)  Co.  Lit  145.  a.  [Vin.  Abr. 
Election,  B.  pi.  10.  Com.  Dig.  Election,  A  t.  Bac.  Abr.  Election,  C]  (/)  1  Rol.  329.  Co. 
Lit.  145.  a.  6  Co.  45.  a.  [Vin.  Abr.  Election.  B.  pi.  10.  Bac.  Abr.  Election,  C]  (m)  F.  N.  B. 
122.  E.  1.  RoL  229.  Co.  Lit.  145.  a.  [2  Tidd  Prac.  6th  edit.  1120.  Vin.  Abr.  Election,  B.  pi. 
10.  Bac.  Abr.  Election,  C]  («)  Co.  Lit  145.  F.  N.  B.  152.  b.  Kelw.  78.  a.  [Vin.  Abr.  Elec- 
tion,  B.  pi.  10.    Com.  Dig.  Election,  A  2]. 


(d)  See  ante  p.  532.  n.  (q).,  and  the  books  a  rent,  or  a  pair  of  spars,  and  the  lessee  fail  of 

there  cited.    (Ed).  payment  at  the  day,  the  lessor  may  distrain  for 

(w)  Ace.  Dongl.  14, 15.    Vin.  Abr.  Election,  either  of  them^  for  in  this  case  the  lessee  loses 

B.  pL  9.     Com.  Dig.  Election,  A 1.    Bac.  Abr.  his  election  only  pro  hac  vice.    Roll.  Abr.  725. 

Election,  B.    (Ed).  1  Inst  90  b.  i.  342.    Bac.  Abr.  Election,  C. 

(z)  Yet  it  seems  that  if  alessor  reserre  yearly  (^0 
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Part  It 


[  ♦  37  b.  1  ^^^*  •The  feofFee  by  his  act  and  wron^  (a)  may  lose  his  election 
6cb.  The  *  and  give  it  to.  the  feoffor;  as  if  one  enfeoff  another  of  two  acres, 
feoffee,  by  his  to  have  artd  to  hold,  one  for  life,  the  other  in  tail,  and  he  {b)  before 
mayTo»7lS*^'  election  makes  a  feoffment  of  both ;  in  this  case  the  fieoffor  shall 
election,  and  enter  into  which  acre  he  will,  for  the  act  and  tort  of  the  feoffee  (y). 
give  it  to  the  feoffor.        , 

7th.  A  general  7th.  Although  the  lessees,  in  the  case  in  question,  have  en- 

entry,  as  in  the  tered  generally,  yet  (c)  they  may  afterwards  elect  either  to  take 

M^etermhM-  W  ^^®  demise,  or  by  the  bargain  and  sale  (z),  for  tlieir  genera) 

tl<mofaneiec-  entry  cannot  be  any  determination  of  the  election  (a  1 ),  no 

tion  to  take  an  niore  thfen  if  one  be  executor  and  devisee  of  a  term,  and  he  en- 

miM%r  by  terelh  generally,  it  is  no  determination  of  bis  election ;   and 

bargain  and  afler  tne  lessees  made  their  election  to  take  it  by  barf^in  and 

I*'®.*  sale,  and  thereupon  they  had  the  rents  reserved  upon  the  leases 
generafent^*  ^^^  years,  which  Otherwise  they  couklnot  have  (b  1).     - 

by  an  ezecotor,  devisee  of  a  term.  (#)  Co.  Lit.  145.  a.  [Vin.  Abr.  Election,  B.  pi.  tl.  Cem. 
Dig.  Election,  A  J.]  (6)  Co.  Lit.  145.  a.  U)  [«  Frest.  Conv.  226.  Vin.  Abr.  Election,  A.  pLS. 
and  see  the  books  cited,  ante  p.  526.  n.  (d)j 


(y)  Ace.  Vin.  Abr.  Election,  B.  pi.  11.  Com. 
Dig.  Election,  (a  ^),  But  in  the  case  of  a  grant 
of  two  acres,  to  hoki  the  one  for  life,  and  the  other 
in  fee,  if  tlie  donee  malces  a  feofiment  of  one  acre 
only,  it  is  an  election  to  have  tlie  fee  of  that,  and 
this  being  lawftil,  nothing  is  forfeited.  Perk.  s. 
78.  Plowd.  ^.  Roll.  Abr.  726.  The  grantor,  as 
well  as  the  grantee,  by  his  wrongfal  act,  or  de- 
fault, may  lose  hi&rigUt  of  election  ;  thus,  where 
a  person  granted  600  loads  of  wood  to  be  taken 
b^  assignment  of  the  grantor,  it  was  held  that 
if  be  md  not  assign  then  on  request,  the 
grantee  might  take  them  without  assignment, 
Pulmgr*$  MM,  post  5  Co.  24.     (Ed.) 

{%)  As  to  what  shall  be  a  determitiatlou  of  an 
election,  see  Com.  Dig.  Election^C.  1,  2.  In  ge« 
neral,  if  a  person  once  determines  his  election,  it 
is  final ;  as  if  the  grantee  of  a  rent-charge  dis- 
trains for  rent,  he  cannot  afterwards  have  a 
writ  of  annuity,  nor  rice  verM,  1  Inst.  145  a.  i. 
450 ;  but  where  an  election  is  of  several  reme- 
dies, if  the  parfy  chooses  one,  he  may  after- 
wards have  the  other  in  personal  cases ;  as 
where  be  has  election  of  several  actions,  see  1 
Inst.  146  a.  i.  455 ;  and  it  has  been  held,  tliat 
an  election  made  by  a  widow  under  a  mistaken 
impression  of  the  extent  of  the  claim,  is  not 
binding.  Kidney  v.  Ctmsgnwker^  12  Ves.  136. 
(Ed.) 

(a.  1)  In  Lamptt*t  cosf,  post  10  Co.  47.  b.  it  is 
said  that  if  an  executor,  being  also  legatee, 
enters  ffenerally,  without  claim  or  demonstra- 
tion of  his  election,  he  shall  have  it  as  executor, 


and  not  as  legatee,  and  with  thia  agree  Dyer, 
277.  pi.  59.  1  Ron.  Abr.  619  D.  pi.  1.  Cra. 
EUz.  $48.  pi.  19.  Plowd.  S90,  n.  Stiep.  Tofirh. 
454.  Bac  Afar.  Election,  D.  Execution^  L JL 
Legacies,  L.  Godolph.  Orph.  Leg.  158.  %^X 
442.  476.  s.  118.  Wentw.  Off.  Exec.  22«.  1 
Cb.  Ca.  310:  ToR.  Exec.  344. ;  but  the  better 
opinioo  seems  to  be,  that  he  shaU  take  prim 
facie  as  legatee,  before  any  act  done  by  him  out 
way  or  the  other,  with  an  election  to  disagree 
to  it  afterwards  if  he  will,  for  his  title  as  kgtfee 
is  more  beneficial  to  him  than  aa  execotor^  ani 
the  law  presumes  his  assent  to  his  own  legacy, 
until  he  does  some  act  to  shew  his  dissent,  Cng 
V.  WUlit,  2  P.  Wms.  5S1.  TrvsUe  t.  Euw,  On, 
EUz.  325.  2  Brownl.  173.  Ptowd.  M3.  Vid. 
etiam  Toinuon  v.  Tickelly  3  Dam.  6i  A.  36.  Bat 
on  a  devise  of  a  term  to  an  executor  for  lit^ 
remainder  over,  he  takes  as  exoeutor  and  not 
aa  legatee,  without  a  special  assent ;  becaasc, 
if  the  term  were  vested  in  the  remainder  mao, 
it  could  not  be  divested  out  of  him  acain,  aail 
so  Blight  make  a  devasiavU,  Cray  v.  wiuisy  sap. 
Yuung  V.  HflmeSj  Stra.  70.    (Eo.) 

(b  1)  Ante  p.  596.  n.  (d).  2  PresL  Conv. 
226.  See  further  as  to  electing  in  what  way 
an  estate  shaU  pass,  1  Inst.  49  a.  ii.  351,  3M., 
and  the  noten,  ib.  Yelv.  124.  €r9mimg  v.  Sad»- 
ihorty  1  Vent.  137.  1  Mod,  175.  Burhrt  ▼.  ir«rf, 
2  Mod.  249.  Shep.  Touch.  83.  Vin.  Abr.  Elec- 
tion. Uses,  B.  a.  Com.  Dig.  EUctioB.  Bac 
Abr.  Election.    (Eo.) 


THE  BISHOP  OF  WINCHESTER'S  CASE. 

Pasch.    38   Eliz.    Rot.    628. 
In  the  King's  Bench. 


Be  it  remembered,  that  heretofore,  that  is  to  say,  in  Michaelmas        1596. 
term  l^t  past,  before  the  lady  the  Queen  at  Westminster,  came      v.-^v^ 
Robert  Wright,  who  sues  as  well  for  the  lady  the  Queen  as  for      Wright 
himself,    by  Thomas  Webb   the  younger,   his  attorney,    and      Wright. 
brought  here  into  the  court  of  the  said  lady  the  Queen,  then  [Pt.II.-— 38  a.] 
there,  his  certain  bill  against  John  Wright,  Qxecutor  of  the  South,  ss. 
testament  and  last  will  of  Nicholas  Wright  deceased,  late,  whilst  ^®^|^*™^®"  *° 
he  lived,  farmer  (as  he  affirmed)  of  the  rectory  of  the  parish     ^ 
church  of  Eastmeon,  oihei*wise  called  Eastmean,  in  the  diocese 
of  Winchester,  in  the  province  of  Canterbury,  in  the  custody  of 
the  marshal,  &c.;  of  a  plea  of  trespass  and  contempt  against 
those   who    prosecuted  in  the    Court  Christian,    against   the 
Queen's  prohibition   to  the  contrary  thereof  before   directed 
and  delivered :  and  there  are  pledges  of  p^osecutiop,  to  wit, 
John   Doe  and    Richard  Roe :  which   bill  followeth  in  these 
words:   South,  ss.  that  is  to  say;  Robert  Wright,  who  as  well 
for  the  lady  the  Queen  as  for  himself  prosecuteth,  complaineth 
of  John  Wright,   executor  of  the  testament  and  last  will  of 
Nicholas  Wright  deceased,  late,  whilst  he  lived,  farmer  (as  he 
affirmed)  of  uie  rectory  of  the  parish  church  of  Eastmeon, 
otherwise  called  Eastmean,  in  the  diocese  of  Winchester,  in 
the  province  of  Canterbury,   in  custody  of  the  Marshal  of  the 
^arshalsea  of  the  lady  the  Queen,    before  the  Queen  herself 
being,  of  a  i)lea  wherefore  he  hath  sued  in  the  Spiritual  Court, 
after     tlie    Queen's    prohibition     to    the     contrary    thereof 
before  directed    and   delivered  (a)  :   For  that,  that  is  to  say, 


(a)  This  action,  in  notion  of  law,  is  fonaded  him  retamab*e  in  B.  R.  or  C.  B.,  whereupon 

on  an  attachment  against  delcnd&nt  for  a  con-  tlie  party  wlio  issned  out  the  prohibition  lui^bt 

tempt  in  proceeding  attcr  service  of  a  prohi-  declare  to  recover  the  damages  he  had  siis- 

bition :  bat  it  is  a  mere  fiction  to  try  whether  tained    by  the  defendant's    obstinacy.  .   See 

the  ioKrior  court  onjtht  to  proceed  further  in  Langdale  a  case,  post,  li^Co.  58.,  and  the  note 

the  suit,  for,  in  fact,   the  defendant -ii  not  ib.  Jeffermmy,  Bishop  of  Du  ham y  iBos.  &P. 

served  with   any    prphibition,  iuid  therefore  121.    But  the  modern  practice  is,  to  iile  a  sag- 

cannot  be  actually  ia  contempt ;  yet  this  mat-  gestion  in  court,  stating  the  nature  of  the  case 

ter  is  alleged  pro  /ormd  to  entitle  the  plaintiff  and  the  proceedings  in  the  court  below  (Darby 

to  demand  damages  of  the  defendant,   and  v.  Cosensy  NotUjf  v.  Cosens.  1  T.  R.  552.),  and 

thereby  to  give  the  action  the  re^isites  of  a  conclndmg  with  a  prayer  for  a  prohibition.  Bull, 

suit.    The  supposed  contempt  is  the  reason  of  N.  P.  218.  1  Sannd.  136.  (1).  Smart  v.  IKo(/e, 

its  being  a  qui  t&m  action ;  for  it  is  a  rule,  that  5  T.  R.  347.      Upon   this   suggestion   (which, 

in  ail  cases  of  contempt  to  the  King,  the  action  if  to  stay  a  suit  in  the  ecclesiastical   court 

must  be  to  answer  the  King  as  well  as  the  for    great   or   small    tithes,   Foy   v.    Ltster, 

plaintiff.  Mo.  64.    This  fiction  seems  to  have  ilA.  Raym.  1172,  payable  de  jure  and  not 

been  derived  from  the  ancient  practice;  for,  against  common  right,  2  Inst  6(>2,  must  be 

formerly,  the  courts  of  commoD  law,  it  is  said,  proved  by  two  witnesses,  and  an  entry  thereof 

would  not  grant  a  prohibition,  unless  the  party  must  be  drawn  out  and  entered  ot  loeord, 

were  in  contempt  for  procc^ing  after  service  Crompt.  Prart.  •'2t\<l  n].  .Bi.,  see  ^t.tt.  2  and  S 

of  a  prohibition  out  ot  chancery,  and  an  alias  £dw.6.  c.  13.  a.  14.  i^Uiuntra  case,  Latch.  :!>0. 

and  pluries  directed  to  him;  and  in  that  case  Trask  v.  French,  15  East,  576.  Gipjea  caae^ 

an  attachment  far  profaibttion  issued  against  Godb*24d.Pooiv.  GarilN^,Cartb.463.i5Yroudv. 
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whereas  all  and  singalar  pleas,  and  conusance  of  pleas,  of 
whatsoever  grants,  demises,  or  contracts  arising  within  this 
kingdom  of  England,  made  and  had,  and  the  validity  of  such 
grants  and  demises  in  law,  and  other  such  pleas,  and  conusance 
of  pleas,  so  as  they  be  not  testamentary  or  matrimonial,  to  the 
[  •  38  b.  ]  said  lady  the  now  Queen,  and  her  royal  crown,  •do  especially 
of  right  appertain ;  and  by  the  laws  of  the  land  of  this  kingdom 
of  England,  and  not  by  the  laws  or  sentences  ecclesiastical, 
ought  to  be  tried,  determined,  and  discussed,  and  ever  here- 
tofore have  been  accustomed  and  ought  so  to  be;  and  whereas 

HoikUu,  Cro.  Cmr.  208.  Tkomat  v.  Giford^i  afterwards  pleaded  a  friyokmt  plea,  Letiy. 

Str.  99.    Booeker  v.  Rogers^  1  Roll.  Rep.  2.  Wooifendeny  i  Bames,  148 ;  bat,  as  already 

Rfynolds  v.  Hayes^  1  Roil.  Rep.  125.  Bennett  v.  observed,  the  defendant  may  wave  the  right  of 

Snellf  Palm.  577.  Noy,  44.  Littl.  155.  Andrew  requiring;  the  plaintiff  to  declare,   and  in  that 

y.  Pf/rof,  Cro.  Eliz.  786.  Mo.  911.  Anon.  Noy,  case  proceedings    are   stayed  witboat  costs, 

28.  Hett.  100.  Dyer,  171.,  though  no  proof  is  Grrgge  v.  Jones,  sup.    On  the  other  side.  If  the 

necessary  where  the  suggestion  is  in  the  nega-  plaintiff  is  nonsuited,  or  discontinnet,   or  a 

tive,  as  that  the  parsonage  (s  not  impropriate,  verdict  passes  against  him,  the  defendant  b 

that  the  lands  are  not  in  the  parish,  that  th^:  entitled  to  his  cosits,  stat  8  &  9  W.  3.  c.  11. 

E arson  is  not  inducted,  2  Inst.  662,  or  that  he  see  Brock  v.  Richardsony  1  T.  R.  427;  bat  la 

as  made  a  composition  or  agreement  for  his  case  of  a  nonsuit,  he  is  not  allowed  costs  of 

tithes,  Tannet  v.   Small,   Yel.  102.     Cobb   v.  opposing  the  rule  for  the  prohibition,  CmUde 

Hunt,  id.  119.  Woodwwd  v.  Bugg,  2  Leon.  29.  v.  Miyrick,  Sayer  on  Costs,  137 ;  and  if  he  sac- 

3  Leon.  297.  Anon,  Lit.  297,  nor  of  a  cause  of  ceeds  on  demurrer,  he  is  not  entitled  to  costs, 

suggestion  arising  upon  a  subsequent  statute,  this  being  a  cugus  omissnt  out  of  the  statate, 

f^iggt^n  V.  Aracott,  2  Leon.  213.);  the  court  Brymer  v.  Atkins,  1  H.  Bl.  164.  S  TIdd.  PracL 

grants  a  nile  to  shew  cause  why  a  prohibition  6th  ed.  978.    Where  either  party  preralls  as 

should  not  issue,  which  is  afterwards  made  ab-  to  part  of  what  is  in  issue,  he  is  entitled  ta 

solute    or   discharged    according   to  circnm-  costs,  see  S.  C.  Middleton  v.  Crofts  2  Str.  1062. 

stances ;  and  if  the  matter  be  doubtful,  they  Andrew,  62.  Malton  v.  AdcUtm,  Barnes,  138. 

will  make  the  rule  absolute,  and  order  the  But  there  are  no  costs  against  executors  either 

party  to  declare  in  prohibition  {Aston  Piwinh  v.  as  plaintiffs  or  defendants  in  prohibitioB,  stat. 

CuiUe  Birmidge,  Hob.  67.),  which  he  does  by  8  &  9  W.  3.  c.  11.  s.  3.  SettmmeU  v.  fTUkuumi, 

serving  the  other  side  with  the  rule,  without  3  East,  202.    By  the  above  mentioned  statatt 

taking  out  a  writ,  and  then  delivering  a  decla-  2  &  3  £dw.  6.  c.  13.  s.  14.  unless  the  party  oh- 

ration,  Bull.  N.  P.  118.    But  as  the  direction  taining  a  prohibition  to  stay  a  suit  in  the  ec- 

to  declare  is  in  favour  of  the  defendants,  he  clesiastical  court  for  tithes  within  six  caloidar 

may  afterwards  submit,  and  refuse  the  decla-  months  from  the  teste  of  the  writ  of  prohila- 

ration,  and  then  the  court  will,  on  bis  applica-  tion  (see  Foy  v.  Lister,  sup.  Lit.  19.  Hob.  179. 

tion,  stay  t^e  proceedings  without  costs,  Gr^g'g'e  2  Mod.  58.    Malton  v.  Acklam,  Barnes.  428. 

v.  Jflnes,  2  Stra.  1149.    So  when  the  court  in-  Stidder  v.  Tilar,Ui.  155.  Vin.  Abr.  Probibitioa, 

clines  to  grant  the  motion  for  a  prohibition,  D.  a.  2.  pi.  1,\  verifies  his  suggestion  by  the 

the  defendant  has  a  sort  of  right  to  insist  that  depositions  ot  two  witnesses  in  the  court  whacb 

the  plaintiff  shall  declare ;  though  the  plaintiff  granted  the  prohibition,   the  party  hindered 

has  no  such  right,  when  the  court  is  of  opinion  shall  have  a  consultation  and  double  costs  aad 

against  granting  the  prohibition.  Rex  v.  Bishop  damages ;  but  this  statute  onlv  applies  where 

of  Ely,  1  HI.  Rep.  81.  Burr.  198,  and  see  Lindo  the  party  hindered  by  the  prohibition,  acqnies- 

y.  Rodney,  Dougl.  620.    On  a  verdict  for  the  ces  in  it ;  and  therefore  where  a  plaint^  is  pat  t» 

plaintiff  upon  an  issue  joined  on  this  declara-  declare  in  prohibition,  and  is  nonsuited,  the  de- 

tion,  the  jury  only  give  nominal  damages,  for  fendant  is  not  entitled  to  double  costs  nnder 

it  is  in  nature  of  an  issue  for  the  information  of  this  act,  but  only  to  single  costs  nnder  the  8  aad 

the  court,  Bull.  N.  P.  219.  Brock y.  Richardson,  9  W.  3.  c.  11.  s.  3.     Trask  v.  French,  15  East, 

1 T.  R.  427.    By  statute  8  &  9  W.  3.  c.  11.  the  574.    Double  costs,  also,  are  only  given  for  sot 

plaintiff  in  prohibition  succeeding  after  plea  proving  the  suggestion,  not  for  a  variance  he* 

pleaded  or  demurrer  joined,  is  entitled  to  costs  tween  the  suggestion  and  the  libel,  Hailaa  v. 

from  the  time  of  the  suggestion,  or  first  motion  Baines,  Yelv.  79. ;  and  to  entitle  the  partv  t» 

for  a  prohibition.  Palmer  v.  Williams,  Barnes,  such  costs,  a  consultation  must  be  awaraed, 

136.  Hnllock,  c.  4.  s.  6.;  and  in  case  of  judg-  Wilkinson  v.  Pacy,  Latch.  140.  Het.81.    Hist 

ment  by  default,  the  plaintiff  obtaining  da-  a  prohibition  is  never  granted  after  a  judcmeot, 

mages  on  the  writ  of  inquiry  for  the  contempt,  in  unless  there  be  an  original  want  of  jurisdictifHi 

proceeding  after  the  prohibition  delivered,  may  apparent  on  the  face  of  the  proceedings,  see 

have  costs  nnder  the  statute  of  Gloucester,  Ex-parte  Cowan,  3  Bam.  Sc  A.  123.    For  the 

JTom  the  time  the  rule  for  a  prohibition  was  doctrine  of  prohibition  in  general,  see  2  Inst 

made  absolute,  Be^/{ii£tfn  V.  HincAmaa,  Cas.  Pr.  60i — 618.   Bull.  N.  P.  218 — ^2^.  3  Bl.  Cod. 

C.  B.  20.  Bettinson  v.  Sarage,  Com.  Rep.  325.  1 12.  Home  v.  Earl  Camden,  2  H.Bl. 533.  Post,  12 

Costs  were  given  against  the  defendant  where  Co.  50.  58. 6'5. 77.  Com.  Dig.  Prohibition,  Bar. 

he  had  forced  the  plaintiff  to  declare,  and  Abr.  Prohibition,  Via,  Abr.  Prohibition*   (SoO 
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Stephen,  by  Divine  Providence,  late  bishop  of  Winchester,  on  Stephen  0«r- 
the  4th  day  of  July,  in  the  38th  year  of  the  reign  of  the  lord  ^^^'^  ^^^ 
Henry  the  8th,  late  King  of  England,  was  seised  in  his  demesne  ofthe'manor 
as  of  fee,  in  the  right  of  his  said  bishoprick  (b),  of  and  in  the  ^^^f  ^^ 
manor  of  Eastmeon,  in  the  county  of  Southampton  aforesaid,  i^^|fiigfat*of 
whereof  one  capital  messuage,  called  the  scite  of  the  manor  hU  bishoprick, 
of   Eastmeon,    800    acres    of   land,    50    acres    of   meadow, 
1000  acres  of  pasture,  and  400  acres  of  wood,   with  the  appur- 
tenances, in  Eastmeon  in  the  county  aforesaid  (being  demesne 
lands  of  the  manor  aforesaid),  then,  and  from  time  wnereof  the 
memory  of  man  is  not  to  the  contrary,  was,  and  yet  are  parcel, 
and  also  of  and  in  one  messuage,  with  the  appurtenances,  in 
Eastmeon   aforesaid,    being  the  mansion   house   of  the  same 
manor.      And  whereas  the  said   Stephen,   and  all  his  prede-  and  all  his  pre* 
cessors,  bishops  of  the  bishoprick  aforesaid,  for  the  time  being,  u  ^?!^'  *^' 
seised  of  the  manor  aforesaid,  and  other  the  premises,  with  their  joyed  the  scite 
apputtenances,  the  scite  of  the  manor  aforesaid,  and  the  capital  and  demesnes 
messuage  aforesaid,  and  the  demesne  lands  aforesaid,  with  the  ^a^r  frrai 
appurtenances,  by  himself,    his  farmers   and  tenants  thereof,  tfane  whereof, 
and  every  parcel  thereof,  for  term  of  years,  or  at  will,  held  and  ^c.forhhn,Wf 
enjoyed,   were  exonerated,   acquitted,   freed,  discharged,   and  tenets  dls* 
privileged  of  and  from  the  payment  of  tithes  whatsoever  o^  in,  charged  from 
or    upon  the  capital  messuage  aforesaid,  and  the   demesnes  tithes; 
aforesaid,  with  the  appurtenances,  and  of  every  and  any  parcel 
thereof,  yearly  what  way  soever,  for  the  whole  time  aforesaid^ 
growing,  happening,  renewing,  or  arising.     And  the  aforesaid 
Stephen,  late  bishop  aforesaid,  of  the  capital  messuage  afore- 
said,, and  the  demesne  lands  aforesaid,  with  the  appurtenances, 
in  form  aforesaid  being  seised,  and  the  same  having,  and  hold- 
ing, exonerated,  acquitted,  freed,   and  discharged,  and  privi- 
leged of  and  from  the  payment  of  tithes  whatsoever  o^  in,  and 
upon  the  capital  messuage  aforesaid,  and  other  the  premises^ 
with  the  appurtenances,   or  any  parcel  thereof,  growing,  re- 
newing, or  any  wise  happening ;  the  said  Stephen,  on  the  4th  the  said 
day  of  July,  in  the  58tn  year  of  the  reign  of  the  said  late  King  bishop,  4tfi 
Henry  the  8th,  at  Eastmeon,  in  the  county  aforesaid,  by  his  in-  ^emfs^  to*  ^ 
denture,  with  his  seal  episcopal  sealed,  and  to  the  court  of  the  Robert 
said  lady  the  Queen  that  now  is,  here  produced,  bearing  date  ^^^'  ^^^ 
the  same  day  and  year,  demised  to  one  Robert  Wright,  grand-  father'a'  * 
father  of  the  said  Robert  that  now  is  plaintiff,  the  moiety  of  the  moiety  of  the 
demesne  lands  aforesaid,  with  the  appurtenances,  *  by  the  name  ^^^^  ®^ 
of  all  the  demesne  lands  to  the  manor  of  Eastmeon  aforesaid  fyj  40  vears 
anciently  belonging,  with  all  houses,  stables,  bams^  and  build-  from  Michao 
ings  upon  the  moiety  aforesaid  then  and  of  old  time  situate,  ^%^i^'  ^ 
lying,  and  being,  with  the  appurtenances;  which  moiety  then    ^  *•-■ 

lay  in  the  fields  on  the  soutn  side  of  the  town  of  Eastmeon 
aforesaid ;  together  with  the  meadows,  feedings,  and  pastures^ 
enclosures,  wavs,  paths,  and  other  their  appurtenances,  toge- 
ther with  the  mrm  of  40  muttons,  called  wethers,  the  highest 
Erice  16  pence,  40  ewe  sheep,  the  highest  price  16  pence;  to 
ave  and  to  occupy  the  said  moiety  of  the  tenements  aforesaidf 

(b)  As  to  pleading  a  seisin  jure  tcektUff  ante  p«  SfU  o«  (n).   (Ed.) 
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which  demise 
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confirmed  by 
fhe  dean  and 
chapter. 
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Robert  by  his 
^ill,  14th 
August  1558, 
cleTised  his 
said  tn/ercMe 
/ermtnt  to 
Edward,  his 
jeldeit  son, 
andjdled; 


with  the  kippurtenanoes,  in  form  aforesaid  demiaed  to  the  irfbre- 
tBid  Robert  Wright,  the  grandfather^  and  his  assigns,  from  the 
feast  of  St.  Michael  the  Archangel,  in  the  year  of  our  Lord  God 
1575,  until  the  end  and  term  of  40  years,  then  next  follow- 
ing, and  fully  to  be  completed  and  ended :  yielding  therefore 
yearly  during  the  term  aforesaid,  to  the  aforesaid  Stephen,  lale 
bishop  aforesaid,  and  bis  successors,  at  his  Exchequer  of  Wol- 
vesley  in  Winchester,  in   the  county  of  Southampton,   then 
being,  10  pounds  and  10  shillings  of  lawful  money  of  England, 
at  the  feasts  of  Easter  and  St.  Michael,  by  even  and  equid  por- 
tions to  be  paid,  and  for  the  farm  of  the  aforesaid  40  wethers, 
and  40  ewe  sheep,  11  pounds  and   13  shillings  and  "4  pence,  to 
be  paid  at  the  feast  of  St.  Peter  the  Bishop  ad  Vincula,  for  the 
chief  wethers  3  pence,  and  for  the  chief  ewes  4  pence,  as  by  the 
same  indenture,  among^  other  things,  it  more  fiiliy  appeareth. 
Which  indenture  of  demise,  to  the  aforesaid  Robert  Wright, 
the  grandfather,  in  form  aforesaid  made,  and  all  and  singular 
therein  contained,  afterwards,  that  is  to  say,   the  20th  day  of 
July,  in   the  38th  year   abovesaid,   William  Kingsmili,  then 
dean  of  the  cathedral  church  of  the  Holy  Trinity  of  Win- 
chester aforesaid,  and  the  chapter  of  the  same  place,  at  Win- 
chester aforesaid,  that  is  to  say,  in  their  chapler-house  there^  by 
tlieir   writing  of  confirmation,   with  the  seal  of  the  chapter 
sealed,   in   the  lifetime  of  the  aforesaid  Stephen,  then  boiv 
bishop  of  Winchester  aforesaid,  and  in  the  lifetime  of  the  mid 
Robert  Wright,  the  grandfather,  now  deceased,  were  ratified, 
and  confirmed  (c);  as  by  the  wriiing  of  confirmalaon  thereof 
bearing  date  the  day  and  year  last  aforesaid,  amongst  other 
things,  it  appeareth.     By  virtue  of  which  demise  and  confirmt- 
tion,  the  same  Robert  Wright,   the  grandfather*  was  of  die 
interest  of  the  term   aforesaid,  in  the  aforesaid  moiety  of  the 
demised  lands  aforesaid,  with  the  appurtenances,  in  form  afbre 
said,  demised,  possessed  (n);  and  the  ^aforesaid  Robert  Wright 
the  grandfather,  of  the  interest  of  the  term  aforesaid,  in  tfe 
moiety  of  the  demesne  lands  aforesaid,  with  the  appurtenaacei) 
in  form  aforesaid  demised,   being  possessed,  the  said  Robert 
Wright,  the  grandfather,  the  14th  day  of  August,  in  tbeynr 
1558,  at  Eastmeon  aforesaid,  made  his  testament  and  lastwiO 
in  writing  (c),  and  by  his  said  testament  made  and  ordained 
Margaret,  then  his  wife,  and  Nicholas  Wright,  his  younger  son, 
to  be  executors  of  his  last  will;  and  by  the  said  testament  gsie 
and  bequeathed  all  his  interest  aforesaid,  of  and  in  the  aforaaid 
moiety  of  the  demesne  lands  aforesaid,  so  as  is  said,  demiied, 
with  the  appurtenances,  then  to  come,  to  Edward  Wright,  the 
eldest  son  of  the  aforesaid  Robert,  the  grandfather;  and  aite^ 
wards  the  aforesaid  Robert  Wright,  the  grandfather,  at  £ai- 
meon  aforesaid,   died,   of  his  interest  aforesaid*  of  and  in  the 
tenenfents  aforesaid,  with  the  appurtenances,  to  the  said  Robcft) 
the  grandfather,  in  form  aforesaid  demised,   possessed;  titer 


(c)  As  to  confirmation  of  leases  by  eccle-    and  the  manner  of  pleading;  It,  see  tbe  bMb 
4uafttical  persons,  Bac.  Abr.  Leases,  G.    (Ed.)    cited  ante  p.  43.  n.  (h).    (Ed.) 

(e)  As  to  pleading  a  will,  ante  p.  12.  n.  W 
(u)  With  respect  to  tli€  itUere^  t^-mlni,    (£o.) 
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whose  death,  the  aforesaid  Margaret  and  Nicholas  took  upon  ^^f  ^hose 
them  the  burthen  of  the  exeeution  of  the  testament  aforesaid,  at  cmors  proved 
Ear^tmeon  aforesaid,  and  the  said  executors  at  Eastmeon  afore-  the  will,  and 
said,  gave  their  consent  (v)  that  the  said  Exlward  Wright  should  Msented  to 
have  and  enjoy  to  him  and  his  assigns,  the  interest  aforesaid,  of  to\klwardy*** 
the  aforesaid  term  of  years,  of  and  in  the  moiety  of  the  demesne 
lands  aforesaid,   with  the  appurtenances,  to  the  said  Robert 
Wright,  the  grandfather,  in  form  aforesaid  demised  ;  by  virtue 
wliereof  the  said  Edward  was  of  the  interest  of  the  term  afore-* 
said  possessed.     And  being  so  thereof  possessed^  the  said  Ed-*  Edward  by  Us 
ward,  on  the  11th  day  of  July,  in  the  year  of  ouf  Lord  1563,  at  ^3,^d^"d^ 
Enstmeon  aforesaid,  made  his  testament  and  last  will  in  writing,  the  same  to 
and  by  his  said  testdment  constituted  and  appointed  Agnes,  then  p|aiBtiff,one  of 
his  wife,  to  be  sole  executrix  of  his  said  testament ;  and  by  the  aled^"*'  *" 
^d  testament  rnve  and  bequeathed  all  his  interest  aforesaid 
in  the  moiety  aforesaid  of  the  demesne  lands  afordsaid,  so  as 
before  is  said,  with  the  appurtenances,  to  the  aforesaid  Robert 
Wright,  now  the  plaintifF,  one  of  the  sons  of  the  said  Edward ; 
and  afterwards,  the  said  Edward  Wright,  at  Eastmeon  aforesaid, 
died  of  his  interest  aforesaid,  of  and  in  the  moiety  aforesaid,  of 
the  demesne  lands  aforesaid,  with  the  appurtenancdi^  in  fbrm 
aforesaid  demised,  possessed ;  after  whose  death,  the  aforesaid  ^^^  whose 
Agnes  took  upon  her  the  burden  of  the  execution  ofthesaid  tes*  death  his  exe- 
tament  of  the  said  Edward  aforesaid,  at  Easttneon  aforesaid ;  cntrix  proved 
and  the  said  executrix,  at  Eastmeon  aforesaid,  gave  her  consent,  ^gented"t!f 
that  he,  the  said  Robert  Wright,  should  have  and  enjoyi  to  him  the  beqaest 
and  bis  assigns,  «^the  interest  of  the  term  aforesaid,  of  and  in  to  plaintiff. 
the  aforesaid  moiety  of  the  demesne  lands  aforesaid,  with  the  [  *  40  a.  ] 
appurtenances,  in  form  aforesaid.    Bj  virtue  of  which,  the  said  By  virtue 
Robert  Wright,  now  plaintiff,  was  of  the  interest  of  the  term  J[ff%^^'os"!!"' 
aforesaid,  of  and  in  the  moiety  of  the  demesne  lands  aforesaid,  sessedorthe 
with  the  appurtenances,  possessed,  uotfl  the  morrow  of  the  feast  interest  of  the 
^St.  Michael  the  Archangel,  in  the  year  of  Our  Lord  1575;  ch^toas^*' 
in  which  morrow  of  the  aforesaid  feast  of  St  Michael  the  Ar-  1575,  when  he 
cfaangel,  in  the  year  1575  aforesaid,  the  said  Robert  Wright,  entered  and 
now  plaintiff,  into  the  aforesaid  moiety  of  the  demesne  lands  ^  hewTiic^* 
aforesaid,  with  the  appurtenances^  entered,  and  was  thereof  pos^  said  moiety, 
aessed;  and  so  thereof  being  possessed,  the  said  moie^s  with  ^S'^^\f^ 
the  appurtenances,  bad,  held,  and  lenjoyod,  and  now  hath  and  tithes^    ^'^^ 
occupieth,  and  ought  to  have  and  occupy,  of  and  from  the  pay* 
ment  of  tithes  whatsoever  of,  in,  or  upon  the  moiety  aforesaid, 
of  the  demesne  lands  aforesaid,  with  the  appurtenances,  or  any 
parcel  thereof,  yearly,  any  manner  of  ways  growing  and  ap- 
pertainmg,  renewing,  or  arising,  for  the  occasion  mxresaid  in 
this  behalf  alleged,  ntterly  exonerated^   acquitted,  freed,  and 
privileged,  by  reason  of  the  prescription  and  privil^e  aforesaid*  The  statute 
And  whereas  by  the  statute  in  the  parliament  of  the  lord  Edward  ^  ^^*  ^*  <*• 
the  tth,  late  King  of  England,  hotden  at  Westrwihster  in  the  ^^'  P*^**^^**- 
county  oTMiddlesexj  the  Mh  day  of  November,  in  the  second 
year  of  his  reign,  amongst  other  things^  it  is  enacted  by  autho*- 
rity  of  that  parliament,  that  no  person  or  persons  be  sued,  or 


(f)  As  to  pleading  absent  by  an  executor  to  a  bequest,  ante  p.  158.  n.  (o).    (£d.) 
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otberwiie  compelled  to  yidd^  give,  or  pay^  any  maimer  of  dthef 

for  any  manors,  tenements,  or  hereditaments^  which  by  the  law 

and  statutes  of  this  kingdom  of  England,  or  by  any  privilege  or 

prescription,  were  not  chargeable  vrith  Uie  payment  of  any  such 

tithes,  by  any  composition  real,   as  by  the  said  act,   amongit 

V  w    uim-     ^^^^  thmgs,  it  more  fiilly  appeareth.    Yet  the  aforesaid  Nichi> 

ing  as  fmrm^    ^^  Wright,  in  his  lifetime,  pretending  himself  to  be  fiirmer  of 

of  the  said  rec-  the  rectory  of  the  parish  chorch  aforesaid,  and  by  ccdoor  of  a 

^  u2nttff?r^     demise  to  him  thereof  made  bv  Thomas,  by  Divine  Providence 

Sthes,  arUing  then  bishop  of  Windiester,  for  the  term  of  S 1  years  snppoeed 

within  Darcel    to  be  made,  upon  that  occasion  falsely  sufqposing  tithes^  iriial- 

^.^.  J^*k^    soever  in  and  upon  the  aforesaid  moiety  of  the  demesne  laikb 

MidmanoTy      aforesaid,  with   the   appurtenances,   to  the   aforesaid   Robot 

b^ore  ^        Wriffht,  the  grand&ther,  in  form  .aforesaid  demised,  arising 

Agates  •  ^^^  happening,  to  the  said  Nicholas  Wright,  by  virtue  of  the 

demise  aforesaid,  to  him  in  form  aforesaid  supposed  to  be  madi^ 
to  belong  and  appertain ;  whereas,  in  truth,  tne  said  Robert  new 

Elaintif^  the  moiety  aforesaid  of  the  demesne  lands  aforesaid 
y  virtue  of  the  demise  aforesaid,  to  the  aforesidd  Robert  Wri|^ 
the  grandfather,  in  form  aforesaid  made,  and  by  reason  of  the 
r  *  40  b.  1    ^immunity  of  the  privilege  and  act  aforesaid  aoove  specified^ 
exoneratedf  acquitted,  freed,  and  privileged,  of  and  from  pi^ 
jnent  of  tithes  whatsoever  thereupon  growings  ought  to  hsve 
and  enjoy,  during  the  term  aforesaid,  to  the  aforesaid  Robeit 
Wright,  die  grandfieither,  in  form  aforesaid  granted,  of  the  pre- 
mises, not  iffnorant,  endeavouring  the  Queen's  Mqesly  thst 
now  is,  and  her  regal  crown,  to  disinherit,  and  to  draw  the  co- 
nusance of  her  pleas,  which  of  right  do  belong  to  her  roval 
crown,  and  not  to  the  Spiritual  Cour^  to  another  jurisdicUoa 
and  examination  in  the  Spiritual  Court,  supposing  the  indentme 
of  demise  aforesaid,  to  the  aforesaid  Robert  Wright,  the  grsod- 
ftther  made,  and  the  writing  of  confirmation  aforesaid,  as  she 
the  estate  of  him  the  said  Robert,  now  plainti£^  of  and  in  the 
moietjT  aforesaid,  of  the  demesne  lands  aforesaid,  with  the  sp- 
purtenances,  to  the  aforesaid  Robert,  the  grand&ther,  from  the 
tithes  aforesaid,  in  form  aforesaid  discharged,  had  and  mado, 
to  be  void  and  of  no  validity  in  law;  wnereas,  in  truth,  tbe 
indenture  of  demise  aforesaid,  and  the  writing  of  confirmatios 
thereof,  and  also  the  estate  of  the  said  Robert  aforesaid,  the  oov 
plaintiff,  of  and  in  the  moiety  of  the  aforesaid  demesne  laodi 
aforesaid,  with  the  appurtenances,  to  the  aforesaid  Robert,  die 
grand&ther,  in  manner  and  form  aforesaid  demised,  soas  beibie 
IS  said,  discharged  of  tithes,  is  ffood  and  effectual  in  the  law; 
and  whereas,  in  truth,  the  same  demise  to  the  aforesaid  Nidudtf 
in  form  aforesaid  alleged  to  be  made  (if  any  such  were),«M 
utterly  void  and  insufficient  in  law,  and,  as  to  any  tithes  o^  isi 
and  upon  the  aforesaid  moiety  of  the  demesne  lands  afercseid 

f  rowing,  is ;  the  said  Robert  Wright,  the  now  plaintiff,  in  tbe 
piritual  Court  before  the  reverend  and  worthy  man,  Kr. 
William  Awbrey,  doctor  of  law,  in  the  Court  of  Audioioe  of 
causes  and  businesses  in  the  court  of  Canterbury,  law&Uj 
deputed  to  hear  of  and  for  the  withdrawing  and  non-payment 
of  tithes  of  wheat,  barley,  pease,  and  beans,  of,  in,  and  upoo» 
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the  aforesaid  moiety  of  the  demesne  lands  aforesaid,  in  cHe  year 
of  our  Lord  1590,  growing,  renewing^  arising,  and  happening;  aa 
also  of  and  for  the  withdrawing  and  non-payment  of  the  tithes 
of  the  wool  of  lambs  and  sheep  of  the  said  Robert,  now  plain- 
tiff, of,  in,  and  upon  the  aforesaid  moiety  of  the  demesne  lands 
aforesaid,  in  the  year  of  our  Lord  aforesaid,  kept,  shorn,  and 
arising,  as  also  of  the  tithes  of  the  apples  of  the  said  Robert 
Wright,  the  plaintiff^  of,  in,  and  upon  the  said  aforesaid  moiety 
of  the  demesne  lands  aforesaid,  in  the  year  aforesaid,  growing, 

gotten,  and  arising,  the  8th  day  of  October,  in  the  d2d  year  of 
le  reign  of  the  said  lady  the  now  Queen,  at  Eastmeon  afore- 
said, in  the  county  aforesaid,  drew  into  suit :  and  the  aforesaid 
Nicholas,  *  the  same  Robert,  now  plaintiff,  before  the  aforesaid    [  *  41  a.  3 
Spiritual  Judge,  for  that  occasion  aforesaid  to  appear,  and  to 
the  said  Nicholas,  of  and  upon  the  premises,  to  answer  in  that 
manner  the  validity  in  law  of  the  indenture  of  the  demise 
aforesaid,  by   the    said   Stephen,   late    bishop    aforesaid,    in 
form  aforesaid  made,  and  the  confirmation  aforesaid;  as,  also 
the  estate  of  the  said  Robert,  the  now  plaintifi^  aforesaid,  of 
and  in  the  aforesaid  moiety  of  the  aforesaid  demesne  lands, 
with  the  appurtenances,  to  the  aforesaid  Robert  Wright,  the 
grandfather,   in  form  aforesaid  made,  and  the  tithes  thereof 
arising,  to  the  Spiritual  Court  aforesaid,  to  draw  and  determine^ 
caused  and  most  unjustly  compelled  r  which  plea,  by  appeal  ia 
that  behalf  had  and  made,  firom  the  aforesaid  Court  of  Audience 
before  the  worshipful  and  worthy  men,  Robert  Forth,  Thomas 
Binge,  John  Lloyd,  Thomas  Lesg,  and  Richard  Swale^  doctors 
of  mw,  judges  delegates,  in  that  behalf  was  duly  removed, 
and  in  the  Spiritual  Court  before  the  same  judges  delegates, 
or  some  of  them,  at  Eastmeon  aforesaid,  as  yet  dependeth  unde- 
cided :  and  although  the  said  Robert,  the  now  plaintiff,  the  "jjj^^ew- 
indenture  of  demise  aforesaid,  and  the  writing  of  confirmation  ^  all  the  ^^' 
aforesaid,  and  the  estate  of  the  said  Robert,  now  plaintiff,  afore-  matter  and 
said,  of  and  in  the  aforesaid  moiety  of  the  demesne  lands  afore-  ^^^'^^^^ 
said,  of  the  tithes  aforesaid,  discharged,  with  the  appurtenances,  prove  the 
to  the  aforesaid  Robert  Wright,  the  grandfather,  in  form  afore-^  same  before 
said  demised,  and  the  other  matter  aforesaid  in  this  part  con-  ^^"'> 
tained,   as  well  to  the  aforesaid  Spiritual  Court,  before  the 
aforesaid  William  Awbrey,  Spiritual  Judge  aforesaid,  as  in  the 
aforesaid  Spiritual  Court,  betbre  the  judges  delegates  afore- 
aaid,   in  discharge  of  the  premises  is  shewed,  pleaded,  and 
alleged,  and  the  sealing  and  delivery  of  the  indenture  aforesaid, 
and  of  the  writing  of  confirmation  ubresaid,  and  the  residue  df 
the  matter  in  that  behalf  contained  on  the  part  of  him  the  said 
Robert  Wright,  the  now  plaintifi^  in  the  premises  in  that  behalf 
alleged,  according  to  the  law  of  this  kinsfdom  of  England,  with  7^^^^?^ 
unavoidable  truth  and  witness  he  offered  to  prove ;  yet  the  said  gltt^  Uie** 
judge  of  the  Court  of  Audience  aforesaid,  and  the  aforesaid  plea/&c. 
judges  delegates,  in  the  Spiritual  Court  aforesaid,  the  plea,  SjeStoadnit. 
.allegation,  and  that  proof  utterly  refused,  and  every  of  them  ^  ^  ^^ 
refused  to  admit.    And  afterwards,  the  appeal  aforesaid  so  de-  haying  by  hu 
pending  in    the  aforesaid  Spiritual  Court  before  the  judges  wiUinwritiiig 
afores^d,  the  said  Nicholas  Wright,  at  Eastmeon  aforesaid,  ^^^ 
made  hu  testament  and  last  will  in  writing,  and  thereof  consti*  executor ; 
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in  the  Spiritud  Court  aforesaid,  .after  the  Queen's  prohibition 
to  him  first  to  the  contrary  directed  and  delivered,  in  manner  and 
form  as  the  aforesaid  Robert  Wright,  who  as  well,  8cc«  above 
agpinst  him  complainetb :  and  of  this  be  puts  himself  upon  the 
country,  and  the  aforesaid  Robert,  who  as  well  for,  &c.  like- 
wise, &c.  (i).     But  to  have  a  consultation  (i^)  in  this  behall^  But  for  havins; 
the  said  John  by  protestation,  not  acknowledging  any  thing  by  *  consultation, 
the  aforesaid  Robert  above  alleged  to  be  true ;  for  plea  the  saia  pi^uff  au> 
John  saith,  that  well  and  true  it  is,  that  the  aforesaid  Robert,  legedallthe 
in  the  aforesaid  Spiritual  Court,  before  the  aforesaid  judges  ™*d^b?f**^!^' 
delegates,    shewed,   pleaded,   and  alleged,  that  the   aforesaid  judges  dele- 
Stephen,  late  bishop  of  Winchester  aforesaid,  on  the  aforesaid  gates. 
4th  day  of  July,  in  the  38th  year  aforesaid,  of  the  *  aforesaid   [  *  42  a.  ] 
manor  of  Eastmeon,  with  the  appurtenances,  in  the  county  of 
Southampton  aforesaid,  whereof  the  aforesaid  capital  messuage, 
with  the  appurtenances,  called  the  scice  of  the  manor  of  Eastr 
meon,  800  acres  of  land,  500  acres  of  meadow,   1000  acres  of 
pasture,  400  acres  of  wood,  with  the  appurtenances,  in  East- 
meon aforesaid5  being  demesne  lands  of  tl)e  manor  aforesaid, 
then  and  from  the  time  aforesaid  were  parcel,  and  of  and  in  the 
aforesaid  messuage,  with  the  appurtenances,  being  the  mansionf 
house  of  the  manor  aforesaid,  was  seised  in  his  demesne  as  of 
fee  in  the  right  of  his  bishoprick  aforesaid ;  and  that  the  said 
Stephen,  and  all  his  predecessors,  bishops  of  the  bishoprick 
aforesaid,  being  seised  of  the  manor  aforesaid,  and  other  the 
premises,  with  their  appurtenances,  from  the  whole  time  afore- 
said, for  himself^  and   bis  farmer  and  tenants  thereof,  and  of 
every  parcel  thereof,  for  term  of  years,  or  at  will,  had  holden, 
and  enjoyed,  to  them  discharged^  acquitted,  freed,  and  privi- 
leged of  and  from  the  payment  of  any  tithes  of,  in,  or  upon 
the  aforesaid  capital  messuage  and  demesne  lands  aforesaid, 
with  the  appurtenances,  and  every  part  and  parcel  thereof, 
vearly,  any  manner  of  ways,  by  the  whole  time  aforesaid  grow- 
ing, happening,  and  renewing,  or  arising ;  and  that  the  aforesaid 
late  bishop,   of  the  capital  messuage  aforesaid,  and    of  the 
damesne  Lauds    aforesaid,   with  the    appurtenances,  in  form 
aforesaid  being  seised,  and  the  same  having  and  holdings  exo- 
nerated, acquitte€i,  freed,  and  privileged .  <x  and  from  the  pay- 
ment of  tithes  whatsoever  in  and  upon  the  capital  messuage 
aforesaid,  and  other  the  premises,  with  their  appurtenances,  or 
any  part  thereof,  growing,  renewing,  or  in  any  wise  happening, 
the  aforesaid  4th  day  of  July,  in  the  38th  year  of  the  reign  pf 
the  aforesaid  late   King  Henry  VIII,  aforesaid,  at  Eastmeon 


(0  It  is  not   necessary   that   any  verdict  awarded ;  se  called,  liecansey  upon  consultation 

sliOHid  he  taken  upon  this  issue,  the  contempt  bad»  the  Judges  find  the  prohibition  to  be  ill 

beiag  on^  a  fiction,  1  Saund.  140.  (4).    (Ed.)  foupded,  and  therefore  by  this  writ  they  return 

(k)  In  case  the  plaintiff  obtains  a  verdict,  the  cause  to  its  original  jurisdiction,  to  be  there 

or  if  upon  demurrer  the  court  shall  be  of  opl-  detemined.     And    where  a   consultation   is 

nioD  that  there  is  a  sufficient  ground  for  a  pro-  awarded  upon  the  nuritSy  there  shall  never  be 

hibition,  judjfnent  is  given  for  the  plaintiff,  another  prohibition  upon  the  same  suggestion, 

and  the  inferior  court,  and  the  defendant,  are  stat.  50  fedw.  3.  c.  4.  See  PooIy,  Gardner,  Carth. 

prohibited  from  proceeding  any  further ;  bnt  if  463.  Stnmd  v.  HnakinSy  Cro.  Car.  268.  Trask  v. 

the  verdtict  be  (ar  the  defhodaat*  er  If  he  suc>  Frmch^  15  East,  576.    (£p.) 

cecds  on  a  demurrer j  awiU  of  consuitai'um  is  -               *      ' 


aforesaid,  by  his  aforesaid  indenture,  with  the  seal  of  bis  bkfaop* 
tick  sealed,  bearing  date  the  said  day  and  year,  demised  to  the 
aforesaid    Robert   Wright,    the  grandfather  of  the  aforesaid 
Robert,  the  moiety  of  the  demesne  lands  aforesaid,  with  the 
appurtenances,  by  the  name  of  all  the  demesne  lands  to  the 
manor  of  Eastmeon  aforesaid    of  old  appertaining,  with  aH 
houses,  stables,   barns,   and  buildings   upon  the  moiety  afore- 
said, then  and  of  old  situate,  lying,  and  being,  with  the  appur^ 
tenances;  which  moiety  then   lay  in  the  fields  on  the  soutk 
part  of  the  town  of  Eastmeon  aforesaid ;  to  have  and  to  occupy 
the  saU  moiety,  with  the  appurtenances,  to  the  aforesaid  Robert 
Wright,  the  grandfather,  and  his  assigns,  from  the  feast  of  St 
Michael  the  Archangel  which  then  should  be  in  the  year  of  our 
Lord  God  1575,  until  the  end  and  term  of  40  years  m>m  thence 
next  following,   and  fully  to  be  ended :  and  that  afterwards^ 
that  is  to  say,  on  the  aroresaid  20th  day  of  July,  in  the  38th 
year  aforesaid,  the  aforesaid  William  Kingsmill,  Uien  Dean  of 
[  *^  4a  b.  ]   the  aforesaid  Cathedral  Church  of  the  Holy  TriniQr  •  of  Win- 
chester,  and  the  chapter  of  the  same  place,  at  Winchester 
aforesaid,  in  their  chapter-'house  aforesaid,  by  their  wridnf 
aforesaid,   sealed  with  the  chapter^seal  aforesaid,  in  the  Ufe  d 
the  aforesaid  late  bishop,  and  in  the  lifetime  of  the  aforesaid 
Robert  Wright,  the  grandfather,  confirmed  and  ratified;  sad 
that  the  said  Robert  Wright,  by  yirtue  of  the  demise  and  con- 
firmation aforesaid,  was  of  the  interest  of  the  term  aforesud,  of 
and  in  the  moiety  aforesaid,  with  the  appurtenances,  possessed; 
and  so  thereof  being  possessed,  the  aforesaid  Hth  day  of  August, 
in  the  year  of  our  Lord  1558  aforesaid,  at  Elastmeon  aforesaid, 
made  his  will  in  writing ;  and  by  his  said  will  constituted  the 
aforesaid  Margaret  and  Nicholas  Wright  his  executors,  and  hj 
his  said  will  gave  and  bequeathed  all  his  interest  aforesaid  of 
and  in  the  moiety  aforesaid,  with  the  appurtenances,  to  tbe 
aforesaid  Edward  Wright,  son  of  the  said  Robert,  the  grand- 
father ;    and  afterwards    at  Eastmeon  aforesaid  died,   of  his 
interest  aforesaid  in  form  aforesaid  possessed ;  after  whose  death 
the  aforesaid  Edward,  by  the  assent  of  the  executors  afereaaidt 
was  of  the  interest  of  the  aforesaid  term  of  years  of  and  in  tbe 
moiety  aforesaid,  with  the  appurtenances,  possessed.     And  tliat 
the  said  Edward  so  being  thereof  possessed,  the  aforesaid  lldi 
day  of  July,  in  the  year  of  our  Lord  1563  abovesaid,   at  East- 
meon aforesaid,  made  his  will  in  writing;  and  by  his  said  will 
constituted  one  Agnes,  then  his  wife,  his  executrix  of  his  v31 
aforesaid ;  and  by  his  said  will  gaye  and  bequeathed  all  kis 
interest  i^oresaid  of  and  in  the  moiety  aforesaid,  with  the  mk 
purtenances,  to  the  aforesaid  Robert  Wright,  the  now  plaintii; 
and  afterwards  there  died,  of  such  his  interest  aforesaid,  of  and 
in  the  moiety  aforesaid,  with  the  appurtenances,  in  form  afore- 
said possessed ;  and  that  the  said  Robert,  now  plaintifi^  by  the 
consent  of  the  said  Agnes,  taking  the  burthen  of  the  execu- 
tion of  the  will  aforesaid  upon  her,  was  of  the  interest  of  die 
term  aforesaid  of  and  in  the  moiety  aforesaid,  with  the  appur- 
tenances, possessed,'  until  the  feast  of  St.  Michael  the  Archan- 
gel, in  the  year  of  our  Lord  1575 ;  immediately  after  which  tet 
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tlie  said   Robert,  into  the  moiety  aforesaid,  with  the  appur- 
tenances, entered,   and  was   thereof  possessed;    and  that  the 
aforesaid  Robert 'thereof  so  possessed  the  said  tenements,  with 
the  appurtenances,  likewise  had  and  occupied,  and  ought  to  have 
and  occupy,  of  and  from  the  payment  of  tithes  whatsoever,  of, 
in,  and  upon  the  moiety  aforesaid,  with  the  appurtenances,  or 
any  part  thereof,  yearly,  any  ways  growing,  happening,  renew- 
ing, or  arising,  by  the  occasion  aforesaid  alleged,  utterly  dis- 
charged, acquitted,    freed,    and  privileged,   by  reason  of  the 
prescription  and  privilege  aforesaid,  and  by  force  of  the  said 
statute  aforesaid,  in  the  aforesaid  parliament  of  the  aforesaid 
late  King  Edward  VI.  at  Westminster  aforesaid,  the  aforesaid 
4th  day  of  November,  in  the  second  year  of  his  reign,  of  the 
payment  of  tithes,  *  then  made,  as  the  aforesaid  Robert  Wright,    [  •  43  a.  ] 
now  plaintiff,  hath  above  alleged.     But  the  said  John  Wright  ^nd  that  the 
further  saith,  that  the  aforesaid  judges  delegates,  in  the  afore-  Received  the 
said  court,  before  them,  the  plea  and  allegations  of  the  aforesaid  plaintiff's  plea, 
Robert  Wright,  now  plaintiff,  allowed,  and  the  proofs  thereof  J?**^*^^*^ 
by  him  the  said  Robert  brought,  accepted,  and  admitted  :  with-  proof,  and 
out  that  the  aforesaid  judges  delegates,  in  the  aforesaid  spiri-  traverses  the 
tual  court  before  them,  the  plea,  allegations,  and  proofs  of  the  '?^^J^^* 
aforesaid  Robert  Wright,  now  plaintiff,  aforesaid,  refused  to        * 
admit,  in  manner  and  form  as  the  aforesaid  Robert,  now  plain- 
tiff, above  hath  alleged,  and  this  he  is  ready  to  verify :  where- 
upon he  prays  judgment,  and  the  writ  of  the  lady  the  Queen,  of 
consultation,   to  him  in  this  behalf  to  be  granted.     Add  the  Demurrer, 
aforesaid  Robert  Wright  now  plaintiff,  saith,  that  he,  for  any 
thing  by  the  aforesaid  John  Wright,  above  in  pleadingi  alleged, 
the  said  writ  of  the  said  lady  the  Queen,  of  consultation,  ought 
not  to  have;   because  he  saith,  that  the  plea  aforesaid,  by  him 
the  said  John  Wright,  in  form  aforesaid  above  pleaded,  and  the 
matter  therein   contained,  is  insufficient  in  law  to  obtain  the 
aforesaid  writ  of  the  lady  the  Queen,  of  consultation,  to  which 
the  said  Robert  needeth  not,  nor  by  the  law  of  the  land  is  bound 
in   anywise  to  answer;   wherefore,  for  default  of  a  sufficient 
answer  in  this  behalf,  the  said  Robert  prayeth  judgment,  and 
his  damages  aforesaid,  for  the  occasion  aforesaid,  to  be  adjudged 
pnto  him,  &c.     And  the  aforesaid  John  Wright  saith,  that  the  j  inder. 
plea  aforesaid,  by  him  the  said  John,  in  manner  and  form  afore- 
said above  pleaded,  and  the  matter  in  the  same  contained,  is 
good  and  sufficient  in  law  the  aforesaid  writ  of  the  said  lady  the 
Queen,  of  consultation,  to  have  and  demand ;  which  plea,  and 
(he  matter  in  the  same  contained,  the  said  John  is  ready  to 
verify,  and  prove,  as  to  the  court,  Sec ;  and  because  the  said 
Ilobert  to  that  plea  doth  not  answer,  nor  the  same  hath  hitherto 
in  anvwise  denied,  the  said  John,  as  before,  prays  judgment, 
and  the  writ  of  the  said  lady   the  Queeu,   of  consultation,,  in  Curia  advi  tare 
this  behalf  to  be  granted  unto  him,  &c.     And  because  the  court        * 
of  the  lady  the  Queen  here,  of  giving  their  judgment  of  and 
ypon  the  premises  is  not  yet  advised,  dav  is  given  to  the  parties 
aforesaid,  before  the  lady  the  Queen  at  \Vestminster,  until  the 

same next  after- to  hear  their  judgment  of  and  upon  the 

premises,  &c.;  because  the  court  of  the  la^  the  Queen  here,  are 
Wot  yet/&c. 

VOL.  I.  I^  N 


THE  BISHOP  OF  WINCHESTER'S  CASE. 

Pasch.  S8  Eliz.   Rot.   628. 


In  the  King's  Bench. 


» . 


1596*         Upon  a  prohibition  to  a  suit  in  the  spiritual  court  for  tithes^  held  IsV  That  af 

common  law  none  but  spiritual  persons,  or  the  King,  who  is  »  mixt  persoa, 

were  capable  of  tithes  in  pernancy,  and  no  layman,  unless  in  special  cases; 

though  a  layman  was  capable  of  a  discharge  of  tithes,  by  grant  or  compositioB, 

or  by  prescription  sub  modOf  though  not  by  a  prescription  in  mm  deeimmmio:  bat 

a  spiritual  person  may  prescrit>e  in  mm  decimando.    2d,  The  lessees  of  splritasl 

persons,  though  laymen,  may  by  such  prescription  aIso  be  discharged.    And 

dd,  A  surmise  upon  a  prohibition  that  such  plea  was  refused  by  the  sptritaal 

court,  is  not  traversable. 

A  lord  of  a  manor  might  prescribe,  that  in  consideration  of  haTing  linmeBS* 

rially  paid  an  annual  sum  of  money  to  the  parson  for  all  tithes  within  ha 

manor,  he  was  entitled  to  have  all  tithes  in  the  maaor. 

But  in  general,  tithes  cannot  be  appurtenant  to  a  manor. 

[1  Mod.  tt.  1  Ld.  Raym.  138.  3  Burr.  1276.  2  Ves.  Jun.  6f7,  1  Eden,  279.  282.  «91.-  294.  1  Bl* 
Corn.115.  2BI.Com.31.2Wooddes,  86.Bull.  N.P.  189.  2  Selw.  N.  P.  2nd  edit.  1^15.  5th  edit 
1245.  3  Cm.  Dig.  58, 59,  60.  62.  65.  68.  Toll.  Tikh.  13. 17. 182.  Vin.  Abr.  Dismes,  H.  a.  pi.  1, 2,5» 
4,  O.  a.  pi.  4.T.  a.  pi.  1,  2.  6.  X.  a.  pi.  6.  Z.  a.  pi.  8.  Presentation,  I.  pl.  3.  Com.  Dig.  Appestf' 
ant,  &c.  C.  Dismes.  C.  1.  C.  4.  E.  2.  £.  5.  Pleader,  0. 11.  Bac.  Abr.  Prohibition,  £.  I«.  5.  Tithes 
£.  T.  U.  W.  Z.  A.  a.  D.  d.  vii.  709. 726. 752,  3. 759.  764. 769.    See  the  notes  and  references  infrt.] 


Wright 
«. 

Wright. 
[Pt.II.— 43  b.] 
8.  C.  Mo.  425. 
Cro.  EUs.  475. 
511.  S.C. 
cited  ace.  Mo. 
531.  2  Rol. 
653. 11  Co.  14. 
b.  Oodb.  183. 
Doctor  and 
Student,  lib. 
2.  cap.  55 


(a)  [See  the 

references 

supra.] 


(h)  Doctrin. 
Pk.  dt.  104. 


In  a  prohibition  {t)  bettireen  Robert  (a)  Wright,  plainti£^  anl 
John  Wright,  defendant,  which  began  Pasch.  -38  Eliz.,  Rot 
628,   the  case  was   such:  the  plaintiff  shetired,  that    Stephen 
Gardiner,  Bishop  of  Winchester,  the  4th  day  of  July,  38  Heo. 
8.  was  seised  of  the  manor  of  Eastmeon,  in  £a:i5tmeon,  in  tk 
county  of  Southampton,  in  the  right  of  his  bishoprick  ;^  and 
that  the  said  (i)  Bishop,  and  all  his  predecessors  of  the  said 
bishoprick,  seised  of  the  said  manor,  had  holden  and  enjojd 
the  scite  of  the  said  manor,  and  all  the  demesnes  of  the  said 
manor,   a  tempore  cttjuSf  S^c.  for  him,  his  tenants  and  farmen^ 
for  years,*  or  at  will,  exoneraf  acquietaf  <$•  prtvilegtaf   de  4  i 
sokUione  decimarum  qtiarumcunque  de,  irif  vel  Stiper  prad^  tcf 
4*  tert^  dominie^  4*  qualibet  sen  aliqua  inde  parceP^    ammatmi 
qtiovismodot  per  totum  tempus  prced^  cre$cenf^   contingent ^  sot 
renaoanf  ( 1 ).    And  the  plaintiff  conveyed  to  himself  an  iai&ei 
fbr  years  in  parcel  of  the  demesnes  of  the  said  matior,  by  ^ 
demise  of  the  said  bishop;  and  that  the  defendant,  being ftnuer 
of  the  rectory  of  Eastmeon,  had  libelled  against  him  &rtiCli0 

Sowing  within  parcel  of  the  demesnes  of  the  said  manor,  befo 
e  judges  delegates ;  and  although  the  plaintiff  had  shewed  il 
the  matter,  iand  pleaded  the  same  before  them,  and  offered  ^ 
inevitable  proof  to  prove  it,  yet  pradicti  jadices  del^eti  i 
prcedid  cw^  christianitatis  coram  eis  placiium  ailegationes  S^f^ 

(1)  See  Yelv.  2, 3.  where  sach  a  prescription  discharged  a  copyholder  whifi^ 
scribed  in  the  name  of  the  lord  of  the  manor.  'Noli  to  the  formir  crftfwu.  jh 
ace.  Crouch  V.  Fry«r,  1.  Cro.  EHz^  784.  OwiH.219.  SteitkimMm  ▼.  HSLCm 
894.  S  Burr.  1«77.  2  Wooddes.  10«.  TolL  Hth.  169.]    (Ed.) 


(l)  In  what  caaes  a  prohibition  lies  t^  a  suit    Bae.  Abr*  Tithes,  A.  a.     Aa  to  tke  writ  ^p^  j 
a  spiritual  court  for  subtraction  of  tithts,    hibition,  is  general,  ante  p.  535.  n.  (a).   (W 
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bationes  pradicf  Boberti   Wright  admitlere  retusaverunl.     The 
defendant,  to  have  a  consultation,  confesseth  that  the  said  plain- 
tiff had  alleged  all  the  matter  aforesaid  before  the  judges  dele- 
gates^ and   that  the   judges    delegates  allowed   the  plea  and 
allegation  of  the  plaintiff,  and  admitted  him  to  his  proof  thereof, 
absque  hoc  quod  prad^judices  delegati  in  ^cUria  christianitatis  coram     [*  44  a.  ] 
eis  placitum  allegationes  4"  probationes  pradicf  Roberti  Wright 
admittere  recusaverunt.      And    upon   this   plea  the   plaintiff's 
counsel  did  demur  in  law ;  and  in  this  case  three  points  were 
moved :    1st,  Whether  the  said  prescription  for  discharge  of 
tithes,  was  good  or  not;  2nd,  Whether  the  plaintiff,  being  a 
layman,  should  take  benefit  thereof;   drd.  Whether  the  said 
traverse,  was  good  or  no.     And  as  to  the  first  pointy   three 
things  were  considered :    1st,  Who  were  by  the  common  law 
capable  of  tithes  in  pernancy,  and  who  not ;  2nd,  Who  was 
capable  of  a  discharge  of  tithes  at  the  common  law,  and  who 
not;  Srd,  How  he,  who  was  capable  of  a  discharge,  might  be 
discharged  of  tithes,  scil.  either  by  prescription,  or  by  compo-* 
sition,  &c. 

As  to  the  firsts  it  was  resolved,  that  none  by  the  common  law  ist^cfore  the 
had  capacity  to  take  tithes  (m),  but  only  spiritual  persons,  or  a  but  spWtuaf* 
mixt  person,  and  regularly  no  mere  layman  was  at  the  (a)  com-  persons,  or  the 
mon  law  capable  of  them,  unless  in  special  cases ;  for  no  layman,  ^»K>  ^*>®  ^  • 
but  in  special  cases,  could  {b)  sue  for  them  at  the  cbmmon  law  were  capXi 
in  the  spiritual  court,  scil.  for  the  subtraction  of  them.     See  the  of  the  per- 
books  in  7  Edw.  3.5.  11  Ass.  9.  44  E.  3.  5.  b.  10  H.  7.  18.  a.  n«wcy  of 
and  7  E. 6.  (c)  Dyer,  84,  and  the  books  in  43  E.  3.  34.  a.  and  SoUymtn, 

except  in  special  cases,  was  capable  of  tithes,  or  of  suine  for  them,  (a)  Cr.  El.  51f .  [2  Selw^ 
N.P.  2d  edit.  1213.  5tii  edit.  1245.  Yin.  Abr.  Dittoes.  H.  a.  pi.  1,2.  T.  a.  pi.  6.  Com.  Dig. 
Dismes.  C.  4.  Bac.  Abr.  Tithes.  £.  T.  vii.  709.  726.  752.]  (6)  Co.  Lit.  159.  a.  5  Co.  16.  ». 
Cawdry*i  case,  Br.  Dismes.  9.  [Bac.  Abr.  Tythes.  Z,]  («)  Cr.  Jac.  438.  Mo.  531.  Dyer,  84.  pi. 
84.  Post  44.  b. 


ofl! 


'm)  Tithes  are  a  part  of  the  annual  increase  monasteries,*  only  the  clergy,  or  the  king,  had 

land,  or  of  beasts,  &c.  on  the  land,  and  erf  capacity  to  talie  tithes,  mere  laymen  being  in- 

the  labour  and  industry  of  the  occupier,  ori-  capable  of  them,  infra.  Doe  v*  Lhndi^f  2  New 

ginally  given  for  the  maintenance  of  the  church.  Rep.  508 ;  but  since  these  statutes,  the  tithes 

and  payable  of  common  right  to  the  parson  of  which  were  appropriated  to  the  dissolved  mo^^ 

each  parish ;  and  in  their  proper  and  original  nasteries  are  be<5ome  lay-fees,-  having  all  the 

nature,  they  are  an  incorporeal  ecclesiastical  properties  of  temporal  Inheritances,  and  lay^^ 

inheritance,  collateral  to  the  estate  of  the  land,  men  are  capable  of  them  in  ^enian<*y,  as  the 

Post  11  Co«  126.  Baci  Abr.  Tithes,  Selw.  N.P.  derivatives    of  the  ecclesiastical  persons    to 

1192.    Regularly  all  tithes,  not  appropriated,  whom  they  formerly  belonged,  post  11  Co.  13. 

are  due  to  the  rector  of  that  parish  wherein  1  Inst.  159.  a.  iii.  280,  and  n.  (f1).  ib.    It  has^ 

they  arise,  Hob.  296.  3  Seld.  Hist.  Tith.  1150.  however,  been  determined,   that  the   tithes 

1222. 1258. ;  but  \^y  Custom  a  portion  of  tithes  of  a  rectory  in  Kent,  formerly  belonging  td 

in  one  parish  mav  belong  to  the  rector  of  an-  One   of  the  dissolved  monasteries,    are   de^ 

other  parish,  infra,  post  4  Co.  35 ;  so  if  the  scendible  'according  to  the  common  law,  as 

▼Irar  be  endowed  with  tithes  of  hay,  or  small  there  cannot  be  any  ancient  descent  with  re- 

titiies,  they  ought  to  be  paid  to  him.  Com.  Dig.  spect  to  them^  Doe  di  lAukhigtoH  v.  the  Biiknp 

Dismes.  C.  2 )  and  where  there  is  not  any  writ-  6/  Udndaff.  2  New  Rep.  491.  1  Inst.  140.  a.  i. 

ten  endowment  and  the  vicar  has  been  in  the  436.  (o).    With  respect  to  the  several  kinds  of 

perception  of  the  small  tithes,  the  court  will  tithes,  alid  of  what  things  tithes  are  payable  of 

presume  him  entitled  to  all  small  tithes  of  mo-  not,  see  post  11  Co.  10. 14. 48,  49.  81.  and  the 

dem  introduction,   Payne  v^  Powieit,  3  Gwill.  notes,  ib.  1  Inst.  iii.  283.  (ol).    As  to  the  thne 

If  47.,  and  see  fVright  v.  SoMthwood^  1  Dan.  137.  of  the  introduction  of  tithes  into  Enghind,  and 

WtOkunmiH  V,  Lord  Lonsdale,  1  Dan.  171.  Infra,  their  being  claimed  as  civil  right,  with  the 

B<  (s).    Tithes  in  places  extra-parochial,  as  in  history  of  them  before  their  legal  establish^ 

parts  of  forests,  are  due  to  the  King,  1  Roll,  ment,  which  took  place  before  or  about  the 

Abr.  657^  Sty.  1^.  Cod.  Jnr.  Eccl.  691.    Pre-  time  of  Charlemagne,  see  Seld.  Hist.  Ty1hes# 

tiMurty  to  the  itatatet^  for  the  etiolation  of  (Ed.) 
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44  E.  3.  39.  a.  b.,  that  a  farmer  of  a  pardon  may  sue  for  tithes; 
but  it  appears  that  such  farmer  was  a  (rf)  spiritud  man,  as  vicar, 
&c.  And  so^  it  was  said  by  some,  are  all  the  other  books  in 
31  H.  6.  1 1.  a.  35  H.  6.  39.  a.  b.  2  E.  4.  15.  a  K.  6  E.  3.  4.  a. 
b.  12  H.  7.  24.  b.  (in  which  in  truth  there  are  but  opinions)  to 
be  intended:  and  if  the  common  law  had  generally  enabled  a 
layman  to  be  capable  of  tithes,  the  common  law  would  bare 

e'ven  him  remedy  for  the  recovery  of  them ;  but  r^^larly  a  {e) 
yman  had  no  remedy  for  the  subtraction  of  tithes,  till  the 
statute  of  (/)  32  H.  8.  cap.?,  (n).  But  see  22  Ass.  75.  that 
the  king  was  capable  of  tithes  at  the  common  law,  for  he  was 
is)  P^^ona  mixta ;  and  his  {h)  patentee  also  by  his  preroga- 
tive^ as  it  there  appears  (o). 

As  to  the  second  point,  it  was  resolved,  that  a  mere  layman 
who  was  not  (i)  capable  of  tithes  in  pernancy,  was  notwithstand- 
of  titheir,  by^^  ^"g  capable  of  a  {k)  discharge  of  tithes  at  the  common  law  in  his 
grant,  or         own  land,  as  well  as  a  spiritual  man  (p)  ;  for  by  the  common 

composition, 

by  the  parson  patron  and  ordinary,  or  by  prescription  sub  modo,  but  not  bv  prescrijption  in  ata 
decimando.  (d)  Post  45.  a.  {e)  Cr.  El.  512.  [Bac.  Abr.  Tytlies,  E.  D.  d.^  (/)  Co.  Lit  159. 
a.  13  Co.  15.  1  Mod.  Rep.  eoo.  [Bac.  Abr.  Tythes,  E.]  {g)  Cr.  Car.  4^3.  1  RoU.  655.  657. 
Davis,  4.  a.  10  H.  7. 18.  a.  Cawly,  6.  Cr.  El.  599.  785.  5  Co.  ¥8.  a.  Catcdiy's  cmse^  11  Co.  70.  a. 
13  Co.  17.  Hob.  297. 1  Jones,  387.  [1  Bl.  Com.  113.  Bull.  N.  P.  189,  190.  a.  n.  7th  edit.  2  Seiw. 
N.  P.  fd  edit.  1213.  5th  edit.  1245.  3  Cru.  Dig.  59.  Toll.  Tith.  13.  Vin.  Abr.  Dismes.  O.  a.  pi.  4.  Z. 
a.  pi.  1.  Com.  Dig.  Dismes,  C.  4.  £.  3.  Bac.  Abr.  Tythes,  E.]  (k)  Cr.  Car.  94.  433.  Cr.  £1.  511. 
785.  1  Rol.  Abr.  655.  HeU.  60.  1  Jones,  387.  Nov,  132.  [See  n.  (o).  infra.]  (t)  1  Jones,  IM^ 
H  Eden,  487.  Bac.  Abr.  Tythes,  S.,  and  see  the' books  cited  in  n.  (a)  supH  (iSc)  Cr.  EL  512. 
'l  Eden,  287.  BnH.  N.  P.  189.  3  Cru.  Dig.  62.  Vin.  Abr.  Dismes.  H.  a.  pi.  1.  Presetitmtioiiy  pL  3. 
'^ac.  Abr.  Presentation,  T.] 


Bat  a  layman 
was  capable 


(n)  This  slatvte  was  made  soon  after  the  dis- 
jolution  of  the  monasteries,  it  being  thought 
necessary,  now  that  tithes  had  become  lay-tecs, 
to  provide  a  remedy  for  the  subtraction  of 
them,  in  the  temporal  courts.  The  remedy 
nnder  this  statute  (which  is  the  only  common 
law  remedy  for  subtraction  of  tithe,  Phillips  v. 
DacieSf  8  East^  17^^))  is  by  action  of  debt  for 
treble  the  value  of  the  tithes  not  set  out,  see 
1  Inst.  159.  a.  iii.  281 — 285.  and  the  notes  ib. ; 
but  it  is  frequently  better  to  proceed  in  equity 
(2  Inst.  651),  as  the  plaintiff  is  only  entitled  to 
costs  (by  Stat.  8  &  9.  W.  3.  c.  11.  s.  3.^  where 
the  jury  find  that  the  single  value  or  cfamages 
did  not  exceed  20  nobles  (£6. 13s.  4d.),  2  Tidd's 
Prac.  6th  ed.  976.  For  other  remedies  for 
tithes,  see  1  Inst.  iii.  280—285.  and  the  notes  ib. 
(Ed.) 

(o)  Ace.  Toll. Tith.  13.  Vin.  Abr.  Dismes,  O. 
d.  pi.  4.  T.  a.  pi.  2.  Com.  Dig.  Dismes,  C.  4. ; 
but  it  seems  to  be  the  better  opinion,  that  as 
the  king  himself  is  only  capable  of  receiving 
tithe  in  his  spiritual  capacity,  and  not  by  virtue 
of  his  prerogative  alone,  the  capacity  of  re- 
ceiving tithe,  being  personal,  cannot  be  con- 
veyed to  a  layman.  1  RoU.  Abr.  655.  I.  pi.  2. 
Hardr.  315.  Bac.  Abr.  tythes.  E.    (Ed.) 

(p)  Tithes  may  be  discharged  four  ways;  Ist, 
by  composition  real,  or  by  prescription  de 
modo  dtcimandi ;  2d,  by  a  general  prescription 
denon  decimundo;  3rd,  by  grant;  4th,  by  unity 
of  possession.  Ist,  A  comp  sitim  real^  is,  where 
an  agreement  b>  deed  or  fine  is  made  between 
the  parishioners  and  tlie  parson,  or  vicar,  with 
consent  of  the  patron  and  ordinary,  that  cer- 


tain lands  shall  be  discharged  iVoa  tlie  pav- 
ment  of  tithes  in  specie,  in  consideratioa  o/t 
recompeuce  in  money  or  land,  &c.  to  the  is* 
cumbent  and  his  successors  for  ever,  Gib.  Cad. 
tit.  30.  c.  5.  p.  705.  in  n.  ed.  1.  713.  W.  Jontt, 
368.  Degg.  pi.  2.  c.  20;  bnt  since  the  restrain- 
ing statute  13  Eliz.  c.  10.  no  real  compositiM 
can  be  made  for  any  longer  term  than  3  livef 
or  21  years,  though  made  by  consent  of  tte 
patron  and  ordinary;   and  It  has  been  hetf 
that  a  decree  in  equity  confirming  a  real 
position  made  since  tlie  13  Elis.  is  not 
on  the  succeeding  incumbent,  Jome9  v. 
3  GwiU.    1199.    CuiiwiiglU    t.    C«ilm,  4  H. 
Wood,  D.    22.  AUorwf'Gemer^l  ▼.   CkMkf, 
Ambl.  510.  7  Bro.  P.  C.  34.  Toml.  ed.  t  WoH, 
107.  a.    And  a  real  composition  cmimot  aov  bs 
estabiisihcd,  without  production  of  the  deed  bf 
which  it  was  created,  or  some  evidence  niit 
be    given  referring  to   the  deed    {Kmgid  r* 
HuUty,  2  Bos.  &,  P.  172),  or  ahewwg  that  M 
once  existed,  independ^itly,  of  mere  asage; 
for  otherwise  the  -dinrch  would  be  defirindnlj 
and  eveiy  bad  tmisu  turned  into  a  ■oedctfT' 
position,  He^ihcMe  v.  Makmcari^,  3  Bro.  CC 
217.,  and  see  EMcmrt  v.   Kingfc^U,  iUidL 
Rep.  140.    With  regard  to  conpoaiCioBi  ^ 
tered   into  between  ttie  tithe^wner  aad'Ai 
occupiers  of  the  land,  for  the  letter  lo  kdi 
the  lands   discharged  of  tithca,  it  Ims  bafl 
decided,   that  they  are  analogont  to  kiM* 
from   year   to   year,   between  laodlord  nrf 
tenant ;  and  if  they  are  paM  without,  «r  W* 
yond,  an  agreement  for  a  apeoific  timai  ^ 
cannot  be  detanniMd  wheal  ris  ■!■* 
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law  the  parson^  patron,  and  ordinary  might  (/)  have  discharged  (0  Cr.  Jac. 
s  parishioner  of  tithes  in  his  own  land,  &c.,  or  the  parishioner  n^^n^tV' 

Yin.  Abr.  Presentation,  I.  pi.  3.  Bac.  Abr.  Presentation  T.] 


notice  before  the  time  of  payment,  3  BI.  Com.  same  reason  no  raodas  for  hops,  turkeys,  oi; 

29.  n.  Loi!lt.  66.  Wyburd  v.  Tuck,  1  Bos.  6c  P.  other  things  introduced  into  England  since  the 

458.,  and  see  Fellv.  WiUon,  12  East,  83.  Leech  year  1189,   can   be    good,  Bunb.  .307.     The 

V.  Bailey y  6  Pri.  510.;  but  where  a  defendant  rankness  of  a  modus,  is  a  question  of  fact, 

resists  payment  in  kind  altogether,  he  is  not  which  courts  of  equity  will  not  decide  upon, 

entitled  to  any  notice,  as  it  would  be  ibeon-  without  a  reference  to  a  jury.    See  O'Connor  y. 

sistent  with  such  a  defence,  ibid  511.    Such  Cook,  6  Yes.  665.  Drake  v.  Smithy  1  Dan.Excb* 

compositions  operate  by  way  of  estoppel,  pre-  Rep.  104. 

eluding  the  occupier  from  disputing  the  pro-  !^nd.  A  prescription  in  non  deeimandOf  is  a 
prietor's  title,  Brooksby  v.  WtUta,  2  JVIarsh.  38.  privilege  only  incident  to  spiritual  persons,  o^ 
S  Taunt.  333.  Cooke  v.  Loxley,  5  T.  R.  4.    A  the  king,  as  pers.vna  mixta,  being  founded  on  the 
composition  made  by  an  incumbent  ceases  on  principic  that  ecclesia  decinuunon  iolcit  eccletia, 
his  death,  at  least  as  to  his  successor;  but  if  Cro.  Eliz.  479.  511.  Infra;  and  this  being  a 
the  successor  continues  to  receive  the  compo-  personal  privilege,  was  destroyed  by  alieua- 
sition,  he  is  accountable  to  the' executors  of  tion,  3Balk.  348.  Compost  \, — ,  Hard.  315;  &o 
the  late  incumbent  for  the  value  of  the  tithe  the  king's  patentee  was  clearly  subject  to  titiies, 
he  would  have  received,  had  there  been  no  /f»Main  v.  Foster,  3  Owm.  363. ;  though  it  seems 
composition,  Wiiliama  v.  Powell,  10  East,  H69.  that   the  king's  lessee  for  years,  or  at  will, 
A  prescription  de  modo  decimandi,  or,  as  it  is  may  be  discharged  from  tithes  by  a  prescrip- 
usually  called,  a  tnodus,  is  where  there  is  by  tion  de  non  decimandn  in  the  king  and  his  far- 
custom  a  special  manner  of  tithing  allowed,  mers,  for  otherwise  the  privilege  would,  in  a 
different  from  the  general  law  of  taking  tithes  great  measure  be  nugatory,  WiUiamt  v.  Petckv^ 
in  kind ;  as  for  instance,  a  compensation  of  two-  Com.  Dismes.  E.  2.  2  Wooddes.  101.  Toll.  Titn. 
pence  an  acre  for  the  tithe  of  land,  thst  the  168.  2  Bl.  Com.  31.  n.,  sed.  vid.  GwiU.  184. 
parson  shall  have  only  the  13th  cock  of  hay,  Hotkcan  v.   Foster,  GwiU.  869.     But  crown 
and  not  the  10th,  in  consideration  of  the  own-  lands,  though  ancient  demesne,  are  not  exempt 
er's  making  it  for  him,  a  couple  of  fowls  in  lien  from  tithes,  without  a  prescription  sufficiently 
of  tithe  eggs,  and  the  Uke,  t  Bl.  Com.  29.    To  proved,  either  express  or  imphed,  for  the  king 
constitute  a  good  modus,iX  must  be  1st,  certain  is  only  capable  of  such  a  prescription,  Compost  y, 
and  invariable,  therefore  proof  of  the  payment  — ,  Hard.  315.  Owill.  514. ;  and  if  the  freehold  ia 
of  different  sums  will  render  it  invalicf,  1  Keb.  once  out  of  the  king,  though  it  return  to  him 
602,,  and  see   Vyse  \,  Dantze,  3  GwiU.  1124.  again  by  escheat  or  forfeiture,  the  prescription 
Wright Y,S.Uhwoodand others, 5 Pn,Eix.ch.B,ep.  is  extinct,   Earl  qf  Hertford  v.  Leech,  GwiU. 
607. 3nd.  The  thing  given  m  lieu  of  tithes,  must  486.  Compost  v.  —,  Hard.  315.  GwiU.  514.  Parson 
be  benencial  to  the  parson,  not  to  third  persons  of  St.  Botolph's  case,  Litt.  Rep.  141.   GwiU. 
only,  thus  a  modus  to  repair  the  cAance/  is  good,  434.  Gibs.  673.  Boh.  382,  3.  2  Wooddes.  lOU 
but  not  if  it  is  to  repair  tliecAurcA,  because  that  ToU.  Tith.  168.    But  by  the  common  law  a 
is  for  the  advantage  of  the  parish  only,  1  Roll,  layman   could  never  prescribe  in  a  non  deei" 
Abr.  649.,  and  see  Halt  v.  MaUby,  6  Prl.  23.5.  maado,  or  set  up  as  a  defence  to  a  claim  of 
3rd,  It  must  be  sometliing  different  from  the  tithe,  the  mere  non-payment  of  tithe  from  time 
thing  compounded  for,  one  load  of  hay,  in  lieu  immemorial  (Breary  v.  Manby,  3  Wood's,  Dec. 
of  aW  tithe  hay,  is  no  good  modus,  1  Lev.  179.  43.  3  Bum.  Ecc.  L.  438.  3  Gwm.  904),  whe- 
4th,  One  species  of  tithes  cannot  be  discharged  ther  the   party  claiming  the  tithe  were  lav 
by  payment  of  a  modus  for  another,  thus  a  impropriators  \Burgesus  qf  Bwry  SL  Edmonds 
modus  of  a  id.  for  every  milch  cow  will  dis-  v.  Evans,  Com.  Rep.  648.  S.  C.  2  Gwm.  757. 
charge  the  tithe  of  milch  kine,  but  not  of  barren  Jennings  v.  Letten,  3  GwiU.  952,  and  see  the 
cattle,  for  tithe  is  of  common  right  due  for  cases  cited  in  n.  (r).  Infra),  or  an  ecclesiastical 
both,  and  therefore  a  modus  for  one  shaU  not  rector,  and  whether  the  non-payment  extend 
be  a  discharge  for  the  other,  Cro.  Eliz.  486.  to  all,  or  a  portion  only  of  the  tithes,  Nagle  v« 
8aUL.  657,  and  see  Lake  v.  Skinner,  1  Jac.  6c  Edwards^ -^QyvilL  1442.  3  Anstr.  702.  2  Selw, 
W.  19.  5th,  The  recompence  must  be,  in  its  N.P.  5th  edit.  1239.  Rose  v.  CaUand,  5  Yes. 
nature,  as  durable  as  the  tithes,  that  is,  an  186.    There  is  a  distinction,  however,  between 
inheritance  certain ;  therefore  a  modus  that  a  prescription  in  non  decimundo,  and  a  claim  of 
every  inhabitant  of  a  house  shall  pay  4rf.  a  vear  all  or  a  portion  of  tithes,  supported  by  evidence 
in  Ueu  of  the  owner's  tithes,  is  bad,  2  P.  Wms.  of  actual  enjoyment  of  the  pernancy  of  them  ; 
462.  6th,  The  modus  must  not  be  too  large,  for  the  former,  as  being  unUwiul,  cannot  be 
which  i^caUed  a  ronik  modus,  as  if  the  value  of  maintained  or  presumed,  but  the  title  to  the 
the  tithes  be  £60  per  annum,  a  modus  of  £40  latter  not  being  unlawful,  may  be  supported  by 
wiU  not  be  established,  though  one  of  40s.  evidence  of'  long  possession ;  therefore  where 
might  have  been  good,  11  Mod.  60;  for  it  is  there  has  been  an  actual  pernancy  of  all  {Fan- 
manifest  that  the  former  sum  exceeds  the  value  shaw  v.  Rotheram,  3  GwiU.  1178.  1  Eden,  276. 
of  the  tithes  in  the  first  year  ot  Richard  the  1st,  pdwards  v.  Femon,  3  GwiU.  1177.),  or  a  por- 
tbetime  of  legal  prescription ;  and  a  modus  is  tion  of  tithes  {Scott  t.  Airey,  3  GwUl.  1174. 
destroyed  by  ^y  evidence,  as  well  intei^al  as  Stmtt  v.  Baker,  2  Yes.   Jun.  625.),  by   lay 
direct,  which  proves  its  non-existence  at  any  hands,  under  a  conveyance  as  lay  prpperty^  for 
time  since  tbat  perkniy  2  BL  Con.  31.    For  the  a  long  time,  equity  wiU  not  interfere  in  favor 
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Otherwise  compelled  to  yield,  give,  or  pay,  any  manner  of 

for  any  manors,  tenements,  or  hereditamentSi  which  by  the  law 

and  statutes  of  this  kingdom  of  England,  or  by  any  privilege  or 

prescription,  were  not  chargeable  with  die  payment  of  any  sach 

tithes,  by  any  composition  real,   as  by  the  said  act,   amongst 

K  W    iftim-     ^^^^  things,  it  more  fully  appeareth.    Yet  the  aforesaid  Nic£u>- 

iog  M  farmer    1^  Wright,  in  his  lifetime,  pretending  himself  to  be  &rmer  of 

ofthesaidrec-  the  rectory  of  the  parish  church  aforesaid,  and  by  colour  of  a 

^^Sntiff^for**     demise  to  him  thereof  made  by  Thomas,  by  Divine  Providence 

nthes,  arising  then  bishop  of  Winchester,  n>r  the  term  of  21  years  supposed 

withiB  Darcel    to  be  made,  upon  that  occasion  falsely  supposing  tithes,  wfaat- 

mesnes  <^tfae    ^^^^^^  ^°  ^^^  upon  the  aforesaid  moiety  of  the  demesne  lands 

Midiiiaiiory      aforesaid,  with  the   appurtenances,    to  the   aforesaid   Robert 

b^ore  tiie        Wriffht,  the  grandfather,  in  form  .aforesaid  demised,  arising 

legates-^        and  happening,  to  the  said  Nicholas  Wright,  by  virtue  of  the 

demise  aforesaid,  to  him  in  form  aforesaid  supposed  to  be  madc^ 
to  belong  and  appertain ;  whereas,  in  truth,  the  said  Robert^  nov 
plaintiff  the  moiety  aforesaid  of  the  demesne  lands  aforestid^ 
by  virtue  of  the  demise  aforesaid,  to  the  aforesud  Robert  Wriglili 
the  grandfather,  in  form  aforesaid  made,  and  by  reason  of  die 
r  *  40  b.  1  ^immunity  of  the  privilege  and  act  aforesaid  above  specified^ 
exoneratetd,  acquitted,  fre^,  and  privileged,  of  and  from  pej* 
ment  of  tithes  whatsoever  thereupon  growing,  ought  to  naie 
and  enjoy,  during  the  term  aforesaid,  to  the  aforesaid  Robert 
Wright,  the  grand&ther,  in  form  aforesaid  granted,  of  the  pre- 
mises, not  ignorant,  endeavouring  the  Queen's  Migesty  diit 
now  is,  and  her  regal  crown,  to  disinherit,  and  to  draw  the  co- 
nusance of  her  pleas,  which  of  right  do  belong  to  her  mi 
crown,  and  not  to  the  Spiritual  Court,  to  anotner  jurisdictui 
'  and  examination  in  the  Spiritual  Ck>urt,  supposing  the  indentmt 
of  demise  aforesaid,  to  the  aforesaid  Robert  Wright,  the  gruid- 
fiither  made,  and  the  writing  of  confirmation  aforesaid,  as  sbi 
the  estate  of  him  the  said  Robert,  now  plainti£^  of  and  in  tk 
moie^  aforesaid,  of  the  demesne  lands  aforesaid,  with  the  fP* 
purtenances,  to  the  aforesaid  Robert,  the  grand&ther,  jGkmd  m 
tithes  aforesaid,  in  form  aforesaid  discharged,  had  and  made^ 
to  be  void  and  of  no  validity  in  law;  wnereas,  in  truth,  tk 
indenture  of  demise  aforesaid,  and  the  writing  of  confirmstifli 
thereof,  and  also  the  estate  of  the  said  Robert  aforesaid,  them* 
plaintiff,  of  and  in  the  moiety  of  the  aforesaid  demesne  Isodi 
aforesaid,  with  the  appurtenances,  to  the  aforesaid  Robert,  tk 
grandfother,  in  manner  and  form  aforesaid  demised,  so  as  bete 
IS  said,  discharged  of  tithes,  is  good  and  effectual  in  the  Isv; 
and  whereas,  in  truth,  the  same  demise  to  the  aforesaid  l^diolii 
in  form  aforesaid  alleged  to  be  made  (if  any  such  were)»M 
utterly  void  and  insufficient  in  law,  and,  as  to  any  tithes  a,  h 
and  upon  the  aforesaid  moiety  of  the  demesne  lands  aforew 
growing,  is ;  the  said  Robert  Wright,  the  now  plaintiff,  in  tk 
Spiritual  Court  before  the  reverend  and  worthy  man,  lb 
William  Awbrey,  doctor  of  law,  in  the  Court  of  Audioioe  d 
causes  and  businesses  in  the  court  of  Canterbury,  Iawfiil|f 
deputed  to  hear  of  and  for  the  withdrawing  and  non-paysMii^ 
of  tithes  of  wheat,  barley,  pease,  and  beans,  oi^  in,  and  qw% 
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the  aforesaid  moiety  of  the  demesne  lands  aforesaid,  In  Che  year 
of  our  Lord  1590,  growing,  renewin^j  arising,  and  bappenine ;  as 
also  of  and  for  the  withdrawing  and  non-payment  of  the  tithes 
of  the  wool  of  Iambs  and  sheep  of  the  said  Robert^  now  plain- 
tiff, o^  in,  and  upon  the  aforesaid  moiety  of  the  demesne  lands 
aforesaid,  in  the  year  of  omr  Lord  aforesaid,  kept,  shorn,  and 
arising,  as  also  of  the  tithes  of  the  apples  of  the  said  Robert 
Wright,  theplaintifis^  of,  in,  aild  upon  the  said  aforesaid  moiety 
of  the  demesne  lands  aforesaid,  in  the  year  aforesaid,  growing, 
gotten,  and  arising,  the  6th  day  of  October,  in  the  d2u  year  of 
Sie  reign  of  the  said  lady  the  now  Queen,  at  Eastmeon  afore- 
said, in  the  county  aforesaid,  drew  into  suit :  and  the  aforesaid 
Nicholas,  *  the  same  Robert,  now  plaintiff,  before  the  aforesaid    [  ^  41  a.  3 
Spiritual  Judge,  for  that  occasion  aforesaid  to  appear,  and  to 
the  said  Nicholas,  of  and  upon  the  premises,  to  answer  in  that 
manner  the  validity  in  law  of  the  indenture  of  the  demise 
aforesaid,  by   the   said   Stephen,   late   bbhop    aforesaid,    in 
form  aforesaid  made,  and  the  confirmation  aforesaid;  as,  also 
the  estate  of  the  said  Robert,  the  now  plaintifl^  aforesaid,  of 
and  in  the  aforesaid  moie^  of  the  aforesaid  demesne  lands^ 
with  the  appurtenances,  to  the  aforesaid  Robert  Wright,  the 
grand&ther,   in  form  aforesaid  made,  and  the  tithes  thereof 
arising,  to  the  Spiritual  Ck>urt  aforesaid,  to  draw  and  determine^ 
caused  and  most  unjustly  compelled  r  which  plea,  by  appeal  ia 
that  behalf  had  and  made,  from  the  aforesaid  Court  of  Audience^ 
before  the  worshipfol  and  worthy  men,  Robert  Forth,  Thomas 
Binge,  John  Lloyd,  Thomas  Legg,  and  Richard  Swale^  doctors 
of  mw.  Judges  delegates,  in  that  behalf  was  duly  removed^ 
and  in  the  Spiritual  Court  before  the  same  judges  delegates, 
or  some  of  them,  at  E^tmeon  aforesaid,  as  yet  dependeth  unde- 
cided :  and  although  the  said  Robert,  the  now  plaintiff,  the  ^^^^^^  ^^ 
indenture  of  demise  aforesaid,  and  the  writing  of  confirmation  ^^  ^  ^^' 
aforesaid,  and  the  estate  of  the  said  Robert,  now  plaintiff,  afore-  matter  and 
fliaid,  of  and  in  the  aforesaid  moiety  of  the  demesne  lands  afore-  ^fiferedto^^ 
said,  of  the  tithes  aforesaid,  discharged,  with  the  appurtenances,  pro^e  the 
to  the  aforesaid  Robert  Wright,  the  grandfather,  in  form  afore-^  Mme  before 
said  demised,  and  the  other  matter  aforesaid  in  this  part  con-  ^^°^' 
'tained,   as  well  to  the  aforesaid  Spiritual  Court,  before  the 
William  Awbrey,  Spiritual  Judge  aforesaid,  as  in  the 
Spiritual  Court,  before  the  judges  delegates  afore- 
said,  in  discharge  of  the  premises  is  shewed,  pleaded,  and 
nidleged,  and  the  sealing  and  delivery  of  the  indenture  aforesaid, 
and  of  the  writing  of  confirmation  aforesaid,  and  the  residue  of 
the  matter  in  that  behalf  contained  on  the  part  of  him  the  said 
IBobert  Wright,  the  now  plainti£^  in  the  premises  in  that  behalf 
sieged,  according  to  the  law  of  this  kinc^om  of  England,  with  ^^^^^^5^ 
^unavoidable  truth  and  witness  he  offered  to  prove ;  yet  the  said  ^^^  tke^* 
judge  of  the  Court  of  Audience  aforesaid,  and  the  aforesaid  plea,  Stc. 
^ndges  delegates,  in  tiie  Spiritual  Court  aforesaid,  the  plea,  ^g?^^I?^ 
JsaUegation,  and  that  proof  utterly  refused,  and  every  of  them  ^  ^  ^^ 
refused  to  admit.    And  afterwaras,  the  appeal  aforesaid  so  de-  u^ing  by  i 


admit. 


his 


ing  in   the  aforesaid  Spiritual  Court  before  the   judfj^  wiU  In  writing 
^aforesaid,  the  said  Nicholas  Wright,  at  Eastmeon  aforesaid,  ^|^||^ 
^Doade  his  testament  and  last  will  in  writingi  and  thereof  consti-  executor ; 
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tuted  and  ordained  John   Wright  hig  executor  of   his  said 
vhoproTed      testament,  and  afterwards  there  died;  after  whose  death  the 
the  same,  and  aforesaid  John  Wright  took  upon  him  the  charge  of  the  exe- 
himseif  the       cution  of  the  testament  afosesaid,  and  the  prosecution  of  die 
prosecution      appeal  liforesaid,   in  the  cause  {foresaid ;  and  afterwards  the 
of  the  said       aforesaid  John  Wright,   the  executor  aforesaid,  the  aforesaid 
r'^  Vl  b.  1   I^be'^  Wright,  now  plaintiff,  in  the  aforesaid  *  Spiritual  Court, 
' ''  before  the  aforesaid  judges  deleffdtes,  at  Eastmeon  aforesaid^ 
for  the  occasicm  aforesaid,  unjustfy  bound  to  appear^  and  tb^ 
sai4  Robert,  now  plaintiff,  of  and  in  the  premises  to  condemn, 
and  to  the  tithes  aforesaid,  in  the  aforesaid  several   Spiritual. 
Courts  in  form  aforesaid,  demanded  to  him  to  be  paid,  to  com!- 
pel  by  the  definitive  sentence  of  the  said  court  of  delegateif 
and  notwith-     ^jth  all  his  power  yet  endeavoureth,  and  daily  threatenetb :  and 
writ  of*prohi-    although  the  writ  of  the  aforesaid  lady  the  Queen,  of  prohibitiaB 
bition  deliver-  to  the  aforesfiid  judges  delegates,   and  other  judges  in  that 
ed,  proceeded  behalf,  on  the  12th  day  of  July,  in  the  57lh  year  of  the  reign  of 
thc'same"  °^  ^^^  ^^^  Queen,  at  Eastmeon  aforesaid,  to  the  contrary  thmo^ 

was  directed  and  delivered ;  yet  the  said  John  Wright  the  pks 
aforesaid,  after  the  Queen's  Majestv's  royal  prohibition  first  to 
the  contrary  thereof  in  form  amresaid  directed  and  deli- 
vered, that  is  to  say,  the  fli*st  day  of  October,  in  the  57th  veir 
of  the  reign  of  the  said  lady  the  now  Queen,  at  Eastmeon  a£ne- 
said  (g),  in  the  coimty  aforesaid,  prosecuted,  and  in  the  pbs 
aforesaid  proceeded,  the  said  writ  of  the  said  lady  the  Qoesi^ 
of  prohibition  to  the  aforesaid  Spiritual  Judges  first  to  the  CDQr 
trary  thereof  in  form  aforesaid  directed  and  delivered  (h),  m 
any  thing  notwithstanding,  in  contempt  of  the  said  lady  die 
now  Queen,  and  to  the  da^iage,"  prejudice,  impoverishing  and 
grievous  molesting  of  him  the  said  Robert,  now  plainti^  sad 
contrary  to  the  form  and  effect  of  the  prescription,  privUegi^ 
and  act  of  parliament  aforesaid ;  whereupon  the  same  Robeitf 
now  plaintiff,  saith,  that  he  is  injured,  and  hath  damage  to  tke 
value  of  40  marks ;  and  thereof  as  well  for  the  said  lady  tbe 
Plea.  Queen,  as  for  himself,  he  bringeth  suit,  itc    And  now  at  this 

day,  that  is  to  say,  Wednesday  next  after  15  days  of  Easter,  is 

ihis  term^  until  which  day  the  said  John  Wright  had  licence  to 

the  bill  aforesaid  to  imparl,  cometh  as  well  the  said  Robert 

Wright,  by  his  attorney  aforesaid,  as  the  aforesaid  John  Wrigb^ 

am  M  to"?h      ^^  Stephen  Worley,  his  attorney ;  and  the  said  John  defendedi 

contempt  in      ^^  force  and  injury  when,  &c.  s^  all  the  contempt,  and  idnt" 

suing  in  the      soever,  &C.  and  saith,  he  did  not  prosecute  the  plea  aforesaid 

Spiritual  Court  "^  *^ 

after  tlie  writ  of  prohibition,  delivered  to  him,  not  gnilty,  and  issne  thereon. 


(g)  It  is  not  ncc^sary  to  lay  a  venae  upon  a  demurrer  to  a  declaration  an  esceptiBi 
where  the  defendant  proceeded  in  the  suit,  was  taken  because  it  was  not  alleged  diat  tke 
after  he  was  served  with  a  writ  of  prohibition,  prohibition  was  delivered ;  the  covrt  overreN 
this  being  an  immaterial  allegation,  1  Sannd.  the  exception^  obaerving,  that  when  yo«  pf** 
140.  (^) ;  and  see  Brogau  v.  Aungar,  Sir  T.  ceed  for  damageg,  then  a  delivery  must  be 
Raym.  587.  Sir  T.  Jones,  128. 1  Vent.  348. 350.  alleged,  and  a  venue  laid  ;  but  it  is  otherviief 
where  this  difference  is  taken ;  that  where  when  yon  only  try  whether  a  proUbiCioB  oegkl 
real  damages  are  given  there  must  be  a  venue  ;  to  issue.  (£d.) 
but  where  nomin^  damages  only  are  to  be  re- 
covered, the  want  of  a  venue  does  not  hurt.  (h)  That  tlie  omission  of  the  word  '*  dcfi- 
Su  in  Miahop  v.  Eafle,  11  Mod.  269,  where  vered"  is  immaterial,  tee  the  ImI  aete.    (JM 
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in  the  l^iritud  Court  aforesaici,  jafter  the  Queen's  prohibition 
to  liim  first  to  the  contrary  directed  and  delivered,  in  manner  and 
form  as  the  aforesaid  Robert  Wright,  who  aa  well,  &c  above 
agpinst  him  complaineth :  and  of  this  he  puts  hirosdif  upon  the 
country,  and  the  aforesaid  Robert,  who  as  weU  for,  &c.  like- 
wise, &c.  (i).     But  to  have  a  consultation  {i^)  in  this  behalf  But  for  havini^ 
the  said  John  by  protestation,  not  acknowledging  any  thing  by  a  consultation, 
the  aforesaid  Robert  above  alleged  to  be  true ;  for  plea  the  said  pi^\iff  ai- 
John  saitl),  that  well  and  true  it  is,  that  the  aforesaid  Robert,  leged  all  the 
in  the  aforesaid  Spiritual  Court,  before  the  aforesaid  judges  "*d  t^f***^It^' 
dele^Tates,    shewed,   pleaded,   and  alleged,  that  the   aforesaid  judges  dele- 
Stephen,  late  bishop  of  Winchester  aforesaid,  on  the  aforesaid  gates. 
4th  day  of  July,  in  the  d8th  year  aforesaid,  of  the  *  aforesaid   [  *  42  a.  3 
manor  of  Eastmeon,  with  the  appurtenances,  in  the  county  of 
Southampton  aforesaid,  whereof  the  aforesaid  capital  oiessuage, 
with  the  appurtenances,  called  the  scite  of  the  manor  of  Eastr 
meon,  800  acres  of  land>  500  acres  of  meadow,   1000  acres  of 
pasture,  400  acres  of  wood,  with  the  appurtenances,  in  East" 
meon  aforesaid^  being  demesne  lands  of  the  manor  aforesaid, 
then  and  from  the  time  aforesaid  were  parcel,  and  of  and  in  the 
aforesaid  messuage,  with  the  appurtenances,  being  the  mansioq^ 
house  of  the  manor  aforesaid,  was  seised  in  his  demesne  as  of 
fee  in  the  right  of  his  bishoprick  aforesaid ;  and  that  the  said 
Stephen,  and  all  his  predecessors,  bishops  of  the  bishoprick 
aforesaid,  being  seised  of  the  manor  aforesaid,  and  other  the 
premises,  with  their  appurWnances,  from  the  whole  time  afore- 
said, for  himself^  and  bis  farmer  and  tenants  thereof,  and  of 
every  parcel  thereof,  for  term  of  years,  or  at  will,  had  hokleq, 
and  enjoyed,  to  them  discharged^  acquitted,  freed,  and  privi-> 
leged  of  and  from  the  payment  of  any  tithes  of,  in,  or  upon 
the  aforesaid  capital  messuage  and  demesne  lands  aforesaid, 
with  the  appurtenances,  and  every  part  and  parcel  thereof, 
ydlrlj,  any  manner  of  ways,  by  the  whole  time  aforesfiid  grow- 
ing, happening,  and  renewing,  or  arising ;  and  that  the  aforesakl 
late  bishop,   ojf  the  capital  messuage  aforesaid,  and    of  the 
demesne  lands    aforcs^d,   with  the    appurtenances,  in  form 
aforesaid  being  seised,  and  the  same  having  and  holding,  exo- 
nerated^ acquitted,  freed,  and  privileged .  of  and  from  the  pay- 
ment of  tithes  whatsoever  in  and  upon  the  capital  messuage 
aforesaid,  and  other  the  premises,  with  their  appurtenances,  or 
any  part  thereof  growing,  renewing,  or  in  any  wise  happening, 
the  aforesaid  4th  day  of  July,  in  the  SBth  year  of  the  reign  pf 
the  aforesaid  late   King  Henry  Vill,  aforesaid*  at  Eastmeon 


(0  It  is  not   necessary   that  any  verdict  awarded ;  so  oalled,  became,  upon  consultation 

should  be  taken  upon  thU  issue,  tbe  coutempt  had»  the  Judges  ^d  tbe  prohibition  to  be  ill 

beiag  only  a  fiction,  1  Saund.  140.  (4).    (Ed.)  founded,  and  therefore  by  this  writ  they  return 

(K)  In  case  the  plaintiif  obtains  a  verdict,  the  cause  to  its  original  jurisdiction,  to  be  there 

or  if  upon  demurrer  the  court  shaU  be  of  opi-  determiBed.     And    where  a   consultation   is 

nioD  that  there  is  a  sufficient  grsuud  fi)r  a  pro-  awarded  upon  the  mmts,  there  shall  never  be 

hibition,  jndgfuent  is  given  for  the  plaintiff,  anpther  prohibition  upon  the  same  suggestion, 

and  the  inferior  court,  and  the  defenoant,  are  stat.  50  Edw.  3.  c.  4.  See  P69ly.  Gardner y  Garth, 

prohibited  from  proceeding  any  further ;  but  if  463.  Strmul  v.  Hnakmty  Cro.  Car.  268.  Trask  v. 

the  Tordiat  be  for  the  defisodaat*  or  if  he  sue-  Frmehf  td  East,  d76.    ^Ep.) 

ceeds  on  a  demurrer j  a  to;  it  of  cotuMltatum  is  *               *      ' 
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liforesaid,  by  his  aforesaid  indenture,  with  the  seal  of  his  bishop* 
rick  sealed,  bearing  date  the  said  day  and  year,  demised  to  the 
aforesaid    Robert   Wright,    the  grandfather  of  the  aforesaid 
Robert,  the  moiety  of  the  demesne  lands  aforesaid,  with  the 
appurtenances,  by  the  name  of  all  the  demesne  lands  to  the 
manor  of  Eastmeon   aforesaid    of  old  appertaining,  with  all 
houses,  stables,  bams,   and  buildings   upon  the  moiety  afore- 
said, then  and  of  old  situate,  lying,  and  being,  with  the  appur- 
tenances ;  which  moiety  then   lay  in  the  fields  on  the  south 
part  of  the  town  of  Eastmeon  aforesaid ;  to  have  and  to  occupy 
the  saU  moiety,  with  the  appurtenances,  to  the  aforesaid  Robert 
Wright,  the  grandfather,  and  his  assigns,  from  the  feast  of  St 
Michael  the  Archangel  which  then  should  be  in  the  year  of  oor 
Lord  God  1575,  until  the  end  and  term  of  40  years  from  thence 
next  following,   and  fully  to  be  ended :  and  that  afterwards, 
that  is  to  say,  on  the  aforesaid  20th  day  of  July,  in  the  38ik 
year  aforesaid,  the  aforesaid  William  Kingsmill,  then  Dean  of 
[  *  4a  b.  ]   the  aforesaid  Cathedral  Church  of  the  Holy  Trinity  •  of  Win- 
chester,   and  the  chapter  of  the  same  place,  at  Winchester 
aforesaid,   in  their  chapter-house  aforesaid,  by  their  writinf 
aforesaid,   sealed  with  the  chapter-^seal  aforesaid,  in  the  Ufe  S 
the  aforesaid  late  bishop,  and  in  the  lifetime  of  the  aforesaid 
Robert  Wright,  the  grandfather,  confirmed  and  ratified;  and 
that  the  said  Robert  Wright,  by  yirtue  of  the  demise  and  con- 
firmation aforesaid,  was  of  the  interest  of  the  term  aforesaid,  of 
and  in  the  moiety  aforesaid,  with  the  appurtenances,  possessed; 
and  so  thereof  being  possessed,  the  aforesaid  14th  day  of  Augost, 
in  the  year  of  our  Lrord  1558  aforesaid,  at  Eastmeon  aforesaid, 
made  his  will  in  writing ;  and  by  bis  said  will  constituted  the 
aforesaid  Margaret  and  Nicholas  Wright  his  executors,  and  hj 
his  said  will  gave  and  bequeathed  all  his  interest  aforesaid  of 
and  in  the  moiety  aforesaid,  with  the  appurtenances,  to  tbe 
aforesaid  Edward  Wright,  son  of  the  said  Robert,  the  grand- 
father ;    and  afterwards    at  Eastmeon  aforesaid  died,   of  hii 
interest  aforesaid  in  form  aforesaid  possessed ;  after  whose  death 
the  aforesaid  Edward,  by  the  assent  of  the  executors  aforesaid, 
was  of  the  interest  of  the  aforesaid  term  of  years  of  and  in  the 
moiety  aforesaid,  with  the  appurtenances,  possessed.     And  thit 
the  said  Edward  so  being  thereof  possessed,  the  aforesaid  llth 
day  of  July,  in  the  year  of  our  Lord  156S  abovesaid,   at  East* 
meon  aforesaid,  made  his  will  in  writing;  and  by  his  said  vill 
constituted  one  Agnes,  then  his  wife,  his  executrix  of  his  wiD 
aforesaid ;  and  by  his  said  will  gaye  and  bequeathed  all  his 
interest  aforesaid  of  and  in  the  moiety  aforesaid,  with  the  qn 
purtenances,  to  the  aforesaid  Robert  Wright,  the  now  plaindv; 
and  afterwards  there  died,  of  such  his  interest  aforesaid,  of  and 
in  the  moiety  aforesaid,  with  the  appurtenances,  in  form  albit- 
said  possessed ;  and  that  the  said  Robert,  now  plaintifi^  by  the 
consent  of  the  said  Agnes,  taking  the  burthen  of  the  execu- 
tion of  the  will  aforesaid  upon  her,  was  of  the  interest  of  Che 
term  aforesaid  of  and  in  the  moiety  aforesaid,  with  the  appll^ 
tenances,  possessed,'  until  the  feast  of  St.  Michael  the  ArcniB- 
gel,  in  the  year  of  our  Lord  1575 ;  immediately  after  which  faK 
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tlie  said   Robert,  into  the  moiety  aforesaid,  with  the  appur- 
tenances, entered,   and  was   thereof  possessed;    and  that  the 
aforesaid  Robert 'thereof  so  possessed  the  said  tenements,  with 
the  appurtenances,  likewise  had  and  occupied,  and  ought  to  have 
and  occupy,  of  and  from  the  payment  of  tithes  whatsoever,  of, 
in,  and  upon  the  moiety  aforesaid,  with  the  appurtenances,  or 
any  part  thereof,  yearly,  any  ways  growing,  happening,  renew- 
ing, or  arising,  by  the  occasion  aforesaid  alleged,  utterly  dis- 
charged, acquitted,   freed,    and  privileged,   by  reason  of  the 
prescription  and  privilege  aforesaid,  and  by  force  of  the  said 
statute  aforesaid,  in  the  aforesaid  parliament  of  the  aforesaid 
Jate  King  Edward  VI.  at  Westminster  aforesaid,  the  aforesaid 
4th  day  of  November,  in  the  second  year  of  his  reign,  of  the 
payment  of  tithes,  *  then  made,  as  the  aforesaid  Robert  Wright,    [  *  43  a.  ] 
now  plaintiff,  hath  above  alleged.     But  the  said  John  Wright  *n<l  that  the 
further  saith,  that  the  aforesaid  judges  delegates,  in  the  afore-  Received  ^e 
said  court,  before  them,  the  plea  and  allegations  of  the  aforesaid  plaintiiTsplea, 
Robert  Wright,  now  plaintiff,  allowed,  and  the  proofs  thereof  *?^  **^^*^* 
by  him  the  said  Robert  brought,  accepted,  and  admitted  :  with-  proof,  and 
out  that  the  aforesaid  judges  delegates,  in  the  aforesaid  spiri-  traverses  the 
tual  court  before  them,  the  plea,  allegations,  and  proofs  of  the  r«^^ofthe 
aforesaid  Robert  Wright,  now  plaintiff,  aforesaid,  refused  to        ' 
admit,  in  manner  and  form  as  the  aforesaid  Robert,  now  plain- 
tiff, above  hath  alleged,  and  this  he  is  ready  to  verify :  where- 
upon he  prays  judgment,  and  the  writ  of  the  lady  the  Queen,  of 
consultation,   to  him  in  this  behalf  to  be  granted.     And  the  Demtirrer. 
aforesaid  Robert  Wright  now  plaintiff,  saith,  that  he,  for  any 
thing  by  the  aforesaid  John  Wright,  above  in  pleading,  alleged, 
the  said  writ  of  the  said  lady  the  Queen,  of  consultation,  ought 
not  to  have;  because  he  saith,  that  the  plea  aforesaid,  by  him 
the  said  John  Wright,  in  form  aforesaid  above  pleaded,  and  the 
matter  therein   contained,  is  insufficient  in  law  to  obtain  the 
aforesaid  writ  of  the  lady  the  Queen,  of  consultation,  to  which 
the  said  Robert  needeth  not,  nor  by  the  law  of  the  land  is  bound 
in   anywise  to  answer;   wherefore,  for  default  of  a  sufficient 
answer  in  this  behalf,  the  said  Robert  prayeth  judgment,  and 
bis  damages  aforesaid,  for  the  occasion  aforesaid,  to  be  adjudged 
linto  him,  &c.     And  the  aforesaid  John  Wright  saith,  that  the  j  inder. 
plea  aforesaid,  by  him  the  said  John,  in  manner  and  form  afore- 
said above  pleaded,  and  the  matter  in  the  same  contained,  is 
food  and  sufficient  in  law  the  aforesaid  writ  of  the  said  lady  the 
{ueen,  of  consultation,  to  have  and  demand ;  which  plea,  and 
the  matter  in  the  same  contained,  the  said  John  is  ready  to 
verify,  and  prove,  as  to  the  court,  &c. ;  and  because  the  said 
Jlobert  to  that  plea  doth  not  answer,  nor  the  same  hath  hitherto 
in  anvwise  denied,  the .  said  John,  as  before,  prays  judgment, 
and  the  writ  of  the  said  lady  the  Queeu,   of  consultation,,  in  Curia  advl  tare 
this  behalf  to  be  granted  unto  him,  &c.     And  because  the  court  ^  ' 
of  the  lady  the  Queen  here,  of  giving  their  judgment  of  and 
upon  the  premises  is  not  yet  advised,  aav  is  given  to  the  parties 
aforesaid,  before  the  lady  the  Queen  at  Westminster,  until  the 

same next  after to  hear  their  judgment  of  and  upon  the 

premises,  &c.;  because  the  court  of  the  hdj  the  Queen  here,  are 
^    llot7et,*&;c 
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If  tlie  ftfmert  of  the  landt  ptid  tUbet  before  tke  disfolaiioii,  the  prt- 
MunptioB  of  a  diftcharge  by  vnity  fails.  Bat  if  the  laiuU  were  always  ia 
the  occapation  of  the  abbots,  or  in  lease,  and  no  tithes  paid  by  the  iumttTf 
they  are  discharged  from  the  payment  of  tithes. 


In  a  prohibition  in  the  King's  Bench,  between    Green  and 
Balser  j  the  case  was,  there  was  a  religious  college  in  Maid- 
stone, to  which  the  rectory  of  Maidstone  was  impropriate.    And 
the  said  college  had   divers  lands  and  tenements  within  the 
said  parish  of  Maidstone,  and  all  was  given  to  the  King  by  the 
statute  of  1  E.  6.  (a).     And  afterwards  the  rectory  was  con- 
veyed to  the  bishop  of  Canterbury,  and  the  lands,  parcel  of  the 
possessions  of  the  said  college,  were  conveyed  to  the  Lord 
Cobham ;  and  now  the  farmer  of  the  Lord  Cobham  brought 
a  prohibition  against  Balser,  farmer  of  the  said  rectory,  (o 
Whitgift,  Archbishop  of  Canterbury,  and  in  his  prohibition  he 
31  H.8.C.4S.    alleged  the  branch  of  the  statute  of  31  H.  8.  concerning  dis- 
1  Xer.  1S5.       charge  of  tithes  (b),  and  shewed,  that  the  master  of  the  said 
college  was  seised  of  the  said  lands,  and  of  the  said  rectoiy, 
simul  4*  semelj   as  well  at  the  time  of  the  making  of  the  act  of 
i£.^Gap.  14.  31  H.  8.  as  at  the  making  of  the  said  act  of  J  E.  6.,  and  held 

them  discharged  of  tithes ;  and  shewed  the  said  act  of  1  E.  6^ 
by  which  the  siud  college  was  given  to  King  E.  6. ;  and  there- 
upon tKe  defendant  did  demur  in  law.     And  in  this  case  divers 
questions  were  moved. 
1st  Point.  ^^U  Whether  the  said  college  came  to  the  King  as  well  by 

That  the  king   the  statute  of  31  H.  8.,  as  by  the  statute  of  1  E.  6. ;  for  if  this 

of  tiw  colS^  ^^''®g®  ^°^®  ^^  *^  *^g  "^y  ^^®  statute  of  31  H.  8.  then  without 
by  the  statute  question  the  said  branch  of  the  said  act  concerning  the  dis- 
1  £.  6.  charge  of  tithes,  extends  to  it :  and  it  was  objected  by  die 

plaintiff's  counsel,  that  the  words  of  the  said  act  are  g^ieral, 
scil.  **  that  all  monasteries,  &c.  colleges,  &c.  which  hereafter 
[  *  46  b.  1  shall  happen  to  be  dissolved,  &c.  or  by  any  other  *means  coioe 
to  the  King's  highness,  shall  be  vested,  deemed,  and  judged  by 
authorit}'  of  this  parliament  in  the  very  actual  and  reid  pos- 
session of  the  King,  &c."  And  when  this  college  came  to  the 
King  by  the  stat.  1  £.  6.  it  came  to  the  King  within  these  words 
of  the  act  **  by  any  means."  But  it  was  answered  by  the  de- 
fendant's counsel,  and  resolved  by  the  court,  that  that  could  act 
(a)  Hob.  310.     be  for  (a)  several  reasons : 

The  statute  1*  When  the  Statute  speaks  of  dissolution,  renouncing^  re- 

st H.  8.  c.  13.  linquishing,  forfeiture,  giving  up,  &c.  which  are  (4)  inferior 
wiS'iod^rior  ii^c&os,  bv  which  such  religious  houses  came  to  the  King,  then 
coaveyaoces,  the  said  latter  words  <^  or  by  any  other  means''  cannot  be  io- 
^®  ?«*^"J  tended  of  an  act  of  parliament :  which  is  the  highest  manner  of 
any^otber  conveyance  that  can  be ;  and  llierefore  the  makers  of  the  act 
means"  can-  would  have  put  that  in  the  beginning,  and  not  in  the  end,  after 
not  be  intend-  other  inferior  conveyances,  ifthey  nad  intended  to  extend  the 

of  parliament  (6)  Cro.  Jac.  58.  Raym.  6t.  Hard.  155.  442.  2  Inst  137. 457. 478.  629.  1  Leoik 
277.  Dyer,  109.  pi.  38.  Godb.  395.  Latch.  89.  3  Co.  82.  b.  9.  Co.  117,  118.  [1  MaaL  &  S.  96. 
1  BJ.  Com.  87.  Vm.  Abr.  Grants,  H.  13.  pi.  46.  Bac.  Abr.  Tythes,  W.] 


(a)  On  the  conatraction  of  this  atatote,  see    the  notes  there,    (Eo.) 
Adoiilfumd  Lamb€rt*M  wu^  post  4  Co.  104.  and       (b)  Ante  p.  550.  n.  (r).    (fo.) 
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act  thereunto.    But  these  words  <^  by  any  other  means"  are  to 
be  so  expounded,  scil.  by  any  other  such  inferior  means  (c). 
As  it  hath  been  adjudged,  that  bishops  are  not  included  within 
the  statute  of  13  Eliz.  cap.  10.  (d),  for  the  statute  beginneth  with  A  statato 
(c)  colleges,  deans  and  chapters,  parsons,  vicars,  and  concludes  deam'uid 
with  these  words,  <<  and  others  having  spiritual  promotions;"  others baTing 
these  latter  words  do  not  include  bishops,  cau&a  qua  supra  (e).  *P'!lJ"**  P'^i" 
So  the  statute  of  West.  2.  cap.  41.  the  words  of  which  are,  i3EUs!&w. 
statuit  Mexj  quod  si  abbates,  prioresj  custodes  hospUaP  8^  atianim  s.  c  34.,  ctn- 
domorum  religiasarum^  ^c    These  latter  words  do  not  include  !?wS[j!Jf 
bishops,  as  it  is  holden  1  &  8  Phil,  and  Mary,  Dyer,  100.  109.         ^^' 
for  the  {d)  cause  aforesaid. 

2«  The  said  clause  of  31  H*  8.  that  the  said  religious  houses  Themonas' 
shall  be  in  the  King  by  authority  of  the  same  act;  and  the  ^^^^^^ 
statute  of  1  £.  6.  enacts,  that  all  colleges,  &C  shall  be  by  au-  crown  by  lE. 
thority  of  this  parliament,  adjudged  and  deemed  in  the  actual  6*  c.  i4.  were 
and  real  possession  of  the  King ;  so  that  the  (e)  latter  parliar  Jl'gfo^  by'th^^^ 
ment  being  of  as  high  a  nature  as  the  first  was,  and  providing  statate  ex- 
by  express  words,  that  the  colleges  shall  be,  by  authority  of  the  elusive  of  any 
said  act,  in  the  actual  possession  of  the  King,  the  said  college  ^   ^^  ^^^ 
cannot  come  to  the  King  by  the  act  of  31  H.  8.     It  is  said  m  If  lands  be 
S9  H.  8.  parliament.  S^  stat.  br.  (/)  if  lands  be  given  to  tenant  J*^^"***^^  j^ 
in  tail  in  iee,  his  issue  cannot  be  remitted,  for  the  latter  act  doth  ^  ^  i^^^ 
take  away  the  stat  de  donisj  S^.  (f).     3.  The  usual  form  of  sballnotbe 
pleading  of  them  (o),  which  came  to  the  King  by  the  statute  of  ■'^"^tted. 
1  E.  6.,  and  by  the  aa  pf  SI  H.  8.,  doth  manifest  the  law 
clearly,  scil.  to  plead  surrender  or  relinquishment,  &c.  virtute 
cujus  ac  vigore  of  the  statute  of  3 1  H.  8.  the  King  was  seised ; 
but  to  (g)  plead  the  act  of  1  E.  6.  ofchauntries,  virtute  cufus  ac 
vigore  of  the  statute  of  3 1  H.  8.  was  never  heard  or  seen :  and 
for  all  these  causes  it  was  resolved,  that  this  college  came  to  the 
king  by  the  act  of  1  E.  6.,  and  not  by  the  act  of  31  H.  8.  [  *  47  a.  ] 

The  2d  question  was,  forasmuch  as  the  said  college  came  to  J?^^®"*^ 
the  king  by  the  act  of  1  E.  6.,  and  not  by  the  act  of  31  H.  8.  iiJch  were 
*  whether  the  said  branch  of  discharge  of  tithes,  extends  to  such  Tested  in  tbe 

crown  by  the 
1  E.  6.  are  not  discharged  from  the  payment  of  tithes  by  the  31  H.  8.    (c)  Goldsb.  171.  pi. 
109.  Godb.  395. 1  Jones,  186.  [1  Bl.  Com.  87.]    (d) Dyer,  109.  pi.  38.  IJones,  185.     («)  4  Inst. 
4S.    (/  )  Br.  ParUam.  &  Stat. 73.  [Yin.  Abr.  Merger.  £.  pi.  2.]    {g)  Hob.  310. 


(c)  Bat  in  a  subsequent  case  it  was  mled  by  76.  and  the  notes  ib.  1  Ihst.  iu  4S5.  n.  (u). 

three  judges  against  one,  that  lands  of  tiie  (Ed.) 

order  of  St.  John  of  Jemsaiem,  which  came  to  (■)  That  it  is  a  mle,  that  if  a  statnte  begins 

the  crown  by  stat  39  H.  8.  c.  34.  are  exempt  i^rith  inferior  persons,  the  general  words  do 

voder  the  authority  of  the  31  H.  8.  c  13;  and  not  extend  to  superior  persons,  see  ace.  1 BI. 


W.11 .  cnmin.  bv  ^^5f  n^fulISlit^^Sv  a^  ^^'   ^^^  ^^  Abr.  «60.  2  RoU.  Abr.  419! 

Z^J^r^i^^l  S^^  Tw^87^  S  As  to  the  effect  of  the  statute  of  uses  on  the 

T.  Baym.  «ld.  8twr  t.  EViiotj  Freem.  ««9.  ToU.  ^^'  ^"  *>    ^^'> 

Tith.  174.    Ante  p.  550  n.  (p).    (Eo.)  (o)  As  to   the  argnment  founded  on   tiM 

(o)On  the  constractioii  of  tius  statnte,  in  ^bm  af  pietdtpf,  sate  p.  328.  and  n.  (b  9).  lb. 

general,  see  Magdokti  CoUege  c«se,  post  11  Co.  (Bo.) 
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The  word  colleges  which  after  came  to  the  king  by  any  other  act,  and  not 
di^MrgUiff'^  by  the  act  of  31  H.  8. ;  and  it  was  objected,  that  the  said  branch 
claQie  of  the  should  extend  to  colleges  which  came  to  the  king  by  aDV  other 
31  H.  8.,  con-  act,  for  it  was  said,  that  although  the  preaitoble  of  the  said 
iDjg'to  the^  branch  saith,  "  the  late  monasteries,  8cc."  yet  this  is  not  literally 
body  of  the  to  be  understood  of  monasteries  only  which  were  dissolved 
to**ii3hi^°r*  before  the  act,  for  "  late"  is  to  be  construed  according  to  the 
gioofl  houses  body  of  the  act,  sciL  of  those  which  were  dissolved  before,  or 
as  came  to  the  which  should  come  to  the  king  afterwards  by  the  said  act,  to 
2t^°lMAe^^  that  when  they  are  dissolved  and  in  the  king  by  force  of  this 
before  or  act^  this  act  may  call  them  <^late;"  quod  Jvit  cancessum  per 

after  it.  curiam.     Also  they  said,  that  the  words  of  the  brandi  itself  are 

(general,  sciL  **  any  monasteries,.  &c.  colleges,  &c"  without  any 
imitation,  so  that  they  conceived,  that  tne  words  of  the  said 
branch  made  for  them,  and  that  this  clause  of  discharge  should 
extend  to  all  monasteries,  &c«  colleges.  See.  quiecunquei  by  what 
means  soever  they  came  to  the  king;  and  they  said,   that  the 
intent  of  the  act  was  so,  for  the  intent  of  the  act  was  to  \xaAi 
the  king,  and  to  make  the  subject  more  desirous  of  purchasing 
bat  the  clause  them,  &c.  .  Against  which  it  was  said  by  the  defendant's  counsel, 
extends  only     and  resolved  by  the  court,  that  neither  the  words,  nor  themean- 
tosnchreli-^  jug  ^  ^^  g^j  branch,  did  extend  to  any  monasteries,  &c  but 
were  Tested  in  ^o  those  (a)  only,  which  came  to  the  king  by  the  act  of  31  H. 
the  crown  by     8.  (h);  for  it  would  be  absurd,  that  the  branch  of  the  act  of 
•  M  ^J^^  4   ^^  ^*  ^'  ^^^^^  extend  to  a  future  act  of  parliament,  which  die 
9ru  lasf^ro!  ii^cn  of  the  act  of  SI  H.  8.,  without  the  spirit  of  prophecy, 
Jac.  608.*Hob!  could  have  no  foreknowledge  of  (i);  but  this  clause  of  dischaijp 
809.Mo.4S0.    of  tithes,  shall  extend  only  to  those  possessions  whicli  came  ta 

the  king  by  the  same  act*  And  where  it  was  said,  that  the  fint 
words  of  the  branch  were  general,  the  same  is  true,  bnt  the  eoo- 
clusion  of  that  branch  is,  *<  in  as  large  and  ample  manner  as  tbe 
late  abbots,  &c."  So  that  ^^  late"  l^ing  so  intended,  as  it  hatfc 
been  agreed  on  the  other  side,  scil.  only  of  religious  houses 
which  came  to  the  king  by  SI  H.  8.;  it  is  clear,  that  that  branek 


(h)  Or,  as  it  has  since  b6en  determined,  by  said  in  WhUton  v.  Weshm,  W.  Jon.  185 ;  si^ 

force  of  the  statute  Si  H.  8.  c.  24.,  see  ante  p.  if  the  words  '^  shall  be  by  the  aothority  of  thft 

550.  n.  (p).  and  the  cases  there  cited.    That  present  parliament  vested,  &c.'' had  beeooBit- 

the  clause  of  discharse  in  the  31  H.  8.  does  ted,  those  lands  woald  have  l>een  exenptei 

not  extend  to  snch  rehgioas  houses  which  came  from  payment  of  tithes  by  SI  H.  8.    Hist  ft- 

to  the  crown  either  by  virtue  of  the  27  H.  8.  or  neral  words  may  in  some  cases  extend  to  thiiifs 

1  Edw.  6.,  see  ace.  Fouett  v.  FraiiJteZyff,T.Raym.  provided  for  by  subsequent,  statutes,  see  ace 

SS5.  JfMit.  Clayt.  41.  pi.  70.  BuU.  N.  P.  190^b.  12  Mod.  170.  Post  4  Co.  4.  a.  and  the  Mlt 

Ante  p.  650.  n.  (p).    (En.)  there.    Thus   tbe   statute  92  H.  8.r  enaUn| 

(i)  In  Brtwsier  v.  iCticAta,  1  Ld.  Raym.  921.  a  man  to    devise   his    lands,   has   been,  is 

this  passage  was  cited  as  an  authority  for  the  some  respects,  held  to  be  within  the  equif  d 

position,  Uiat  general  words  shall  not  extend  27  H.  8. ;  so  the  statute  43  Eliz.  c.4.  of  charitalik 

to  any  thing  provided  to  be  done  by  a  subse-  uses,  was  a  repeal  of  the  statute  32  H.  8.,  sad 

quent  act  of  parliament.    But  the  court  an-  the  statute  29  Car.  2.  c.  3.  of  frauds,  repealedtte 

awered  that  the  ground  of  Lord  Coke  was  not  statute  of  Eliz.  pro  tanto.  for  an  appoinUaeal 

nniverssi;  tfnd  the  reason  of  the  case  was,  by  will  not  duly  executed  was  b«it,  ante  p.69L 

because  those  monasteries  that  came  by  1  Edw.  n.  (v  l)<  Jamer  v.  HarpwTy  1  P.  Wms.  247.  J^ 

6.  c.  14.  were  vested  in  possession  by  the  act  of  Itng^oa  v.  Conn,  3  Atk.  ISl. }  so  it  has  bcei 

Edw.  6.  exclusive  of  ally  other  act;  and  there-  held  that  the  act  12  Car.  2.  erecting  tiie  exctfC) 

fore  it  was  in  that  respect  a  repeal  of  31 H.  8.  may,  with  regard  to  the  sale  m  offices,  Iw 

e«  13.,  though  it  might  have  been  well  enough  within  the  reason  of  the  SSe6  Edw,  6.  Lm  v^ 

done  within  the  geqeral  words  **  of  means ;"  Ltup,  3  P.  Wms.  393, 4.  ii«    (Ed.) 

and  that  was  the  reasoa  of  the  ease,  as  wm  • 
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cannot  extend  to  this  college,  which  came  to  the  king  by  the 
act  of  1  £.  6. 

The  Sd  question  was,  admitting  that  the  said  college  had  come  3rd,  That  k 
to  the  king  by  the  stat  of  31  H.  8.,  whether  such  general  alle-  general  alle- 
gation of  unity  of  possession  of  the  rectory  and  of  the  lands  in  it,  5ucharge*of 
,was  sufficient ;  and  it  was  resolved  by  the  court,  that  it  was  not  tithes  b^ 
sufficient  (k);  for  no  unity  of  possession  shall  be  sufficient  within  "™ty  ^^  P<>»- 
the  same  act,   but  a  lawful  and  perpetual  unity  of  possession  noViuffidSit,  - 
time  out  of  mind  (l),  as  it  was  adjudged  M.  34  &  85  Eliz.  in  a  n  co.  u.  b/ 
prohibition  between  (6)  Valentine  Knightly,  Esq.  plaintiff,  and  Kmgitl^Y. ' 
William  Spencer,  Esq.  defendant,  where  the  case  was  such,  the  ^k**"*^*  cited, 
plaintiff  in   the    prohibition   shewed,    that   Philip,    abbot    of 
Evesham,  and  all  his  predecessors,  time  out  of  mind  were  seised 
as  well  of  the  rectory  impropriate  of  *Badby  cum  Newman,  in    [  •  47  b,  3 
the  couixty  of  Northampton,  as  of  the  manor  of  Badby  cum 
Newman,  in  Badby  aforesaid,  in  his  demesne,  as  of  fee,  in  the 
right  of  his  monastery,  simtd  4*  semel^  until  the  suppression  of 
the  same  monastery,  quodque  ratione  inde,  the  said  abbot,  and  all 
his  predecessors,  until  the  dissolution  of  the  same  monastery, 
had  held  the  said  manor  discharged  from  the  payment  of  tithes, 
until  the  dissolution  of  the  same  house ;  and  shewed  the  branch 
of  the  statute  of  31  H.  8.  concerning  discharge  from  the  pay- 
ment of  tithes,  and  conveyed  the  said  manor  to  Knightly,  and 
the  said  rectory  to  Spencer,  who  libelled  in  the  spiritual  court 
for  tithes  of  the  demesnes  of  the  said  manor,  against  Knightly, 
who  upon  the  matter  aforesaid  brought  the  prohibition,  and  it 
was  adjudged,  that  the  prohibition  was  maintainable;  for  the 
said  branch  of  the  act  of  31  H.  8.  was  made  to  prevent  two 
mischiefe,   one,   that   otherwise  all   the  (a)  impropriations  of 
rectories  to  houses  of  religion,  had  been  disappropriate;  for  if 
the  body  to  which  the  rectory  is  appropriated,  had  been  dis« 
solved,  the  impropriation  to  such  bochr  had  been  dissolved  also, 
as  appears  by  3  E.  3.  21  £•  4. 1.  a.  21  H.  7. 4.  b.  F.N.B.  33.  k.  1. 
Another  mischief  was,  that  whereas  many  religious  persons  were 
discharged  from  the  payment  of  tithes,  some  by  their  (6)  order, 
as  the  Cistertians,  Templars,  Hospitallers  of  St.  John  of  Jeru- 
salem; as  appears  by  10  Eliz.  Dyer  277  (m);  some  by  prescrip- 
tion, some  by  composition,  some  by  the  Pope's  bulls,  Sic.  (n); 
and  the  greater  part  of  religious  houses,  as  the  said  abbey  of 
Evesham  was,  were  founded  before  the  council  of  Lateran  (o); 
and  before  time  of  memory  (f ),  it  would  be  infinite,  and  in  a 
manner  impossible  by  any  search,  to  find  all  the  discharges  and 
immunities  which  such  religious  houses  had,  and  for  this  reason 

[b)  1  Leon.  SSI.  lit.  Rep.  14.  Lane,  17.  Mo.  5S4.  S  Bvlstr.  fO.  240.  S  Bco.  S5.  Post  48.  a. 
Com.  Dig.  Bismes.  E.  9.]  (a)  Hob.  SOS.  [BuU.  N.  P.  190.  b.  Com.  Dig.  Dismes.  E.  9.1 
[h)  Hob.  «96,  297.  S09.  Cro.  Jac.  454.  559.  608.  Dyer,  277.  pi.  60.  Ante,  44.  b.  Mo.  53«. 
91S.  2  Inst.  652.  Cro.  El.  579.  2  Brownt  25.  Palm.  119.  1  Leon.  SS2.  Latch.  90.  91.  (t^  rBac« 
Abr.  TyUies,  X.]  >  v  /  l 


(k)  The  discharge  by  noity  mast  be  pleaded  (l)  See  ante  p.  550.  n.  (P).    (Ed.) 

as  a  discharge  of  the  paifment  of  tithe,  and  not  (M)See  ante  p.  550.  n.  (p).    (Ed.) 

aa  a  discharge  generally,  see  post  48  b.  and  the  (n)  Ante  p.  550.  n.  (p).    (Ed.) 

books  cited  in  n.  (s)  ib.  2  Selw.  N.  P.  5th  edit.  (o)  Ante  p.  552.  Sc  n.  (t).  ib.    (Ed.) 
12S8.    (Ed.) 
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TJnity  of  pos- 
session  is  not 
an  absolate 
discharge  of 
titbes,  but 
only  of  the 
payment  of 
tithes. 


also  the  said  branch  was  made.  And  the  great  doabi  in  die 
said  case,  was  conceived  upon  this  word  *^  discharge,'*  for  it  was 
said,  that  {c)  unity  of  possession  was  not  anj  discharge  of  tithes, 
and  by  consequence  was  not  such  discharge  as  was  within  the 
intent  of  the  said  act.  And  for  the  force '  of  this  word  ^  di^ 
charge,"  18  £.  3.  Bar.  24^7.  35  H.  6.  1 0.  b.  22  E.  4.  40.  B.  &  6. 
H.  7.  10.  b.  were  cited.  But  as  to  that,  it  was  resolved  by  the 
court : 

1st.  That  the  ((2)  statute  doth  not  say,  discharge  of  tithes, 
but  discharge  of  pajrment  of  tithes. 

2nd.  The  statute  doth  not  say,  discharge  of  payment  of  tithes, 
absolutely,  but  as  freely  as  the  abbot,  &c.  held  it  at  the  day 
of  dissolution;  and  then  this  word  **  discharge**  being  referred  to 
a  certain  time,  may  be  intended  of  a  suspension  by  unity.  As 
if  a  man  seised  of  a  rent  disseises  the  tenant  of  the  land,  and 
makes  a  feoffment  with  warranty,  the  feoffee  shall  (e)  vouch  as  of 
land  discharged  of  the  rent,  and  yet  the  rent  was  but  sus- 
pended (p);  *but  every  suspension  is  a  discharge  for  a  time^ 
and  the  discharge  being  referred  to  the  time  of  the  warranqr, 
extends  to  the  suspension.  Quod  vide  SO  £•  3.  30.  3  H.  7*  4 
41.  a.  21  H.  7.  9.  a.  b.  F.  N.  B.  135.  e. 

Srd.  The  statute  saitb,  <<  as  freely  as  the  abbot,  &c.  retained 
the  same."  And  it  was  said,  that  it  was  the  intent  (a)  of  the 
king,  and  of  the  makers  of  the  act,  to  discharge  the  land  of 
[  *  48  a.  3  paj-ment  of  tithes  in  such  case  of  unity  of  posseaaioDy  being  a 
general  case,  to  {b)  induce  purchasers  the  rather  to  purchase  the 
land  for  greater  prices. 

4th.  lor  {c)  the  infinite  impossibility,  and  the  inqsoaaible  in- 
finiteness,  as  hath  been  said,  all  the  discharges  which  such  reli* 
gious  houses  had,  could  not  be  known;  and  the  same  constracdoa 
was  made  in  this  court,  Hil.  24.  Eliz.  in  a  prohibition  betweea 
Rosev.Gwriing  {d)  John  Rose  and  William  Gurling,  for  tith^  in  Flixton  in  the 

county  of  Suffolk.  See  18  Eliz.  Dyer  {e)  349*  the  parson  of 
Peykirk's  case.  And  it  was  likewise  resolved  in  the  said  caat 
of  (/)  Knightly,  that  nothing  could  be  traversed  but  the  unity, 
for  (g)  ratione  inde,  &c.  is  but  the  conclusion  and  the  judgment 
of  the  law  upon  the  precedent  matter ;  but  it  was  also  resolTed, 
be^raver^'d  ^^^^  ^^  before  the  dissolution  the  farmers  of  the  demesnes  had  (k) 
bat  the  unity,  P&id  tithes,  8cc.  to  the  abbot,  &&,  then  the  intendment  of  the 
not  the  ratUme  law,  by  the  reason  of  the  said  unity  of  possession  (which  ought 
ir'h  ^^'  to  be  time  out  of  mind),  that  the  land  was  discharged  of  the 

of  land8*pSd"   payment  of  tithes,  will  not  hold  place  (q).     For  as  BrectonsaUif 

tithes  before  the  dbsolatlon,  the  presiiinption  of  a  discharge  by  unity  fails,  (c)  11  Co.  10.  a.  14* 
b.  Mo.  50.  218.  pi.  356. 532, 533, 534.  1  Jones,  3.  Hob.  44.  298.  302.  311. 32  H.  8.  Br.  Dimes  17. 
Dav.  6.  a.  Br.  N.  C.  178.  Dall.  50.  pi.  14. 2  Bulstr.  184.  Noy,  35. 132. 1  Leon.  248.  332. 334, 5tf. 
4  Leon.  47.  Cro.  Jac.  452,  453.  608.  Dyer,  43.  pi.  21.  Say.  602.  [Com.  Die.  Dismes.  £.  9.  Bsc 
Abr.  Tythes,  XJ  (d)  11  Co.  14.  b.  Hob.  298.  [Com.  Dig.  Dismes.  E.  9.  Bac.  Abr.  Tytbes,  X.] 
2  Rol.  745.  [V.n.  Abr.  Voucher,  R.  pi.  3.]  (a)  Cro  Jac.  559. 11  Co.  14.  b.  (6)  Bridgm.  3i 
9  Co.  25.  a.  1 1  Co.  14.  b.  Hob.  298.  Bridgm.  34.  [Bac.  Abr.  Tythes,  X.]  {d)  Co.  Ent.  no.  4. 
le)  Ante  44.  b.  Dyer,  349.  pi.  16.  Hob.  44.  Pahn.  119.  Cro.  El.  511.  13  Co.  18.      (/)  Ante  47. 


If  the  owner 
•fa  rent  dis- 
seise the  te- 
nant of  the 
land,  and 
make  a  feoff- 
ment with 
warranty, 
the  feoflfee 
may  Touch  as 
of  land  dis- 
charged of 
rent,  though 
it  was  but 
suspended. 


cited. 

Parson  qf 
Peykirk$  cate 
cited. 

When  unity 
is  alleged. 


{g)  11  Co.  10.  a.  Hard.  70.  Hob.  298.  1  Leon.  333.  Cro.  El.  29.  584,  585.  Mo.  530.  .'i34.  Doct 
pla.  351.  [Com.  Dig.  Dismes.  £.  9.1  (h)  Cro.  Jac.  453. 559.  11  Co.  14.  b.  [C«ib.  Di«.  JHsMS. 
E.  9.  Bac.  Abr.  Tythes,  X.] 

(v)  As. to  the  difference  between  suspension    2.  and  n.  (r).  ib.    (Ed.) 
and  extiDguUhmenti  see  1  lost,  919  a.  ii,  971,       (q)  See  ante  p.  550,  n.  (p),    (E».) 
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(/)  stabifur  presumptioni  donee  probetur  in  conlrarium.     But  if  the  S"t  if  the 
lands  were  always  occupied  by  the  abbots,  or  demised  over,  and  JSwayrrn  Uie 
no  tithes  at  any  time  paid  for  the  same  before  the  act,  although  occupatiou  of 
the  land  be  conveyed  to  one,  and  the  rectory  to  another,  yet  the  ?"«  abbot,  or 
land  is  discharged  of  the  payment  of  tithes  (a);  and  if  the  far-  J,"  tlSeJ^d 
mers  of  the  demesnes  had  paid  tithes  before  the  act,  the  same  by  the  farmer, 
should  be  pleaded  by  the  defendant  in  the  prohibition,  and  issue  ^^y  *^  *^^" 
thereupon  might  be  taken,  as  it  was  in  the  like  case,  Trin.  38  tithei? 
Kliz.  in  tlii«  court,  between  Edward  Grevil,  Esq.  possessor  of  the  Grevil  v.  Trot 
demesnes  of  the  manor  of  (k)  Nasing,  in  the  county  of  Essex,  ^^^^^' 
plaintiff,  and  Martin  Trot,  proprietor  of  the  rectory  of  Nasing, 
defendant,    were   against  such  unity  of  possession  in  manner 
and  form  aforesaid  alleged  by  the  plaintiff  in  the  abbot  of 
Waltham  and  his  predecessors,  &c  in  the  rectory  and  demesnes^ 
and  with  like  conclusion  as  aforesaid:  the  defendant  alleged 
payment  of  tithes  by  the  farmers  of  the  said  demesnes  (without 
any  (/)  traverse  by  the  rule  of  the  court)  and  issue  was  joined 
thereupon,  and  it  was  tried  against  Trot,  and  therefore  the  pro- 
hibition stood.     And  it  was  likewise  resolved,  that  although  .the 
plaintiff  in  the  case  at  bar  alleged,  that  the  master  of  the  said 
college,  at  the  time  of  the  making  of  th^  said  act  of  1  Edw.  ^t  r  4^  xg  b  1 
held  them  •discharged  of  tithes;  and  although  the  lands  of  such  At  common 
religious  persons  may  be  (a)  discharged  of  tithes  by  prescrip-  la^ir  a  spiritaal 
lion,  as  it  hath  been  lately  adjudged  in  the  case  of  one  Wright  P?^^  ^  di  • 
in  this  court,  or  by  competition,  &c. ;  yet  such  general  allega-  charge  from 
tion   that  he  was  discharged  of  tithes  (f ),   was  not  sufficient,  tithes,  oaght 
without  shewing  how  he  was  discharged,  either  by  prescription,  ^aUy^havrdls- 
composition,  or  other  lawful  means.     But  if  the  land  had  come  charged,  but 
to  the  king  by  the  statute  of  31  H.  8.  then  (6)  by  force  of  the  since  the  si 
said  branch  of  discharge  of  the  payment  of  tithes,  such  general  Jr  Ws^aten-*' 
allegation,  that  such  prior,  &c.  held  the  land  at  the  time  of  the  tee,  may  allege 
dissolution  of  the  said  priory  discharged  of  the  payment  of  generally  that 
titbea,  without  shewing  how,  had  been  sufficient  (s),  and  so  is  \^\^y  \^^^ 
the  common  use  in  prohibitions.  abbots,  &c. 

discharged  of  the  payment  of  tithes  at  the  time  of  the  dissolution. 

The  fourth  question,  in  the  case  at  bar,  was,  whether  any  house  4th,  That  ec- 

%_•   L  '        1     •     ^-     1  J        M.       ^^    '  I-'  u  1  clesiasUcal 

which  was  ecclesiastical,  and  not  religious,  as  bishops,  deans  corporations, 
and  chapters,  archdeacons,  and  the  like,  shall  be  within  the  act  not  being  reli- 
ef SI  H.  8. ;  for  no  house  within  the  act  of  31  H.  8.  i*  said  reli-  fino^t**^*iS(„ 
gious,  but  such  which  was  r^ular,  and  whicli  consisted  of  such  the  stat.  3i  H. 
persons  as  had  professed  themselves,   and  vowed  three  things,  8.  c.  i3. 
that  is  to  say,  obedience,  voluntary  poverty,  and  perpetual  chas-  Profession  in 
tity;  and  those  are  called  in  our  law,  dead  persons  in  law  (t).  ders^^deemed 
For  after  such  profession  their  heirs  shall  have  their  lands,  and  a  dvU  death* 
their  executors  or  administrators  their  goods,  and  that  was  called 
mors  civilis ;  which  was  the  reason  that  when  a  lease  for  life  was 

(t)  4  Co.  71.  b.  5  Co.  7  b.  Cawdry's  case,  6  Co.  73.  b.  Co.  Lit.  373.  b.  2  Bulst.  314.  Hob*  JOT. 
Bee  PoU.  3.  9.  1  Lev.  185.  (Jt)  Mo.  528,  529.  (0  Hob.  S98.  (a)  1  Rol.  653.  11  Co.  14.  b. 
Cr.  C^r.  4^3.  Hob.  297.  Ante  44.  b.  (t)  [Com.  Dig.  Dismes.  £.  9.1  {hi)  Hob.  300.  9  Co. 
96.  a.  1  Ed.  6. 44.  a.  Cro.  Car.  543.  Bridg.  142.  Godb.  398. 11  Co.  14.  [See  n.  (s).  iniVa.] 


(k)  Acc.  post  11  Co.  14.    Hob.  306.   3  Burr.  559.  n.  ^k).    Ambl.  991.    2  Wooddes.  88.  and 

1277.    See  ante  p.  550.  n.  (p).  and  the  books  n.  (o).  ib.   Com.  Dig.  Dbmes.  £  9.    (Ed.) 
there  cited.    (Ed.) 

(s)  Contra  Hob.  300^,  but  see  acc.  ante  p.        (t)  See  1  Inst.  93.  b.  132.  a.  1. 95.    (Ed.) 
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made,  always  the  habendum  was,  to  have  and  to  hold  to  him 
durante  vita  sua  naturalu  for  it  was  then  taken,  that  if  the  ha» 
bendum  had  been  durante  vita  sua  (without  saying  naturali)  the 
civil  death,  that  is  to  say,  the  entry  into  religion,  had  deter- 
mined it  (u).  But  it  was  resolved  by  the  court,  that  no  eccle- 
(c)  Co.  Lit.  siastical  house,  if  it  be  not  (c)  religious,  is  within  the  act  of 
342.  a.  1  Jon.    31  H.  8.  for  divers  reasons: 

183.    t^"**  1st.  The  words  of  the  act  are  always,  through  the  whole  act, 

tery  A.]  ^^  ^^^  copulative,  ^'  religious  and  ecclesiastical,''  bo  that  if  it 

be  ecclesiastical  only,  it  is  out  of  the  act. 

2nd.  The  makers  of  the  act,  gave  the  king  as  well  those  reli- 
gious and  ecclesiastical  houses  which  were  dissolved,  &c.  as 
those  which  bhould  be  afterwards  dissolved;  but  none  were 
dissolved  before  the  act,  but  only  religious  houses,  and  no  house 
ecclesiastical  only;  for  no  bishopricK,  deanery,  archdeaoonrj, 
&c.  or  such-like  ecclesiastical  and  secular  corporation  was  dis- 
solved before;  therefore  no  ecclesiastical  house  which  was  not 
religious,  (which  after  the  act  shall  be  dissolved,)  was  within  the 
r  *  49  a.  1  iiitent  and  meaning  of  the  said  act 

The  31 H.  8.  3dly,  It  is  enacted  by  the  statute  of  31  H.  8.  that  (rf)  all  reli- 

c.  13.  vests  tlie  gious  and  ecclesiastical  houses,  which  after  shall  be  dissoked, 
crown  in  the  ^^*  ^'^^1'  ^^  ^"  ^'^^  actual  possession  of  the  king,  in  the  same  state 
same  stat^  and  and  Condition  as  they  were  at  *the.  time  of  the  making  of  the 
condition  as  gj^jj  ^^^.  (f)  upon  which  clause  of  the  statute  it  was  adjudged, 
the^^king^f  Pasch.  5.  EHz.  Rot.  1029,  reported  by  Serjeant  Bendloes,  anJ 
the  act,  80  as     Mich.  6  8c  7  Eliz.  Dyer  231.,  and  Plow.  Com.  207.,  (a)  that  if 

an  abbot  after  the  said  act  grants  the  next  avoidance  of  aiiiid- 
vowson,  or  makes  a  lease  for  years,  and  afterwards  surrendeO) 
so  that  by  the  act,  the  possessions  of  the  abbey   ought  to  beii 
the  king,  in  the  same  state  and  condition  as  they   were  at  tbe 
time  of  the  making  the  act;  and  at  the  time  of  making  of  the 
act,  the  land  and  the  advowson  were  discharged  of  all  interests, 
for  this  reason  it  was  adjudged  in  both  cases,  that  the  lease  and 
the  grant  were  void  by  the  said  act.     But  if  a  dean  and  chapter, 
and  other  such  ecclesiastical  and  secular  corporations  should  be 
within  the  said  act,  then  if  they  should  surrender  their  posses- 
sions, they  would  avoid  all  their  own  grants  and  leases,  whidi 
would  be  dangerous.     And  that  was  one  principal  reason  tlwi 
the  colleges,  chantries,  &c.  which  came  to  the  king  by  the  acts 
of  37  H.  8.  or  1  E.  6.  should  not  vest  in  the  king  by  the  act  of 
31  H.  8.,  for  the  mischief  before,  for  avoiding  of  tneir  leases 
grants,  &c.     And  to  conclude  this  point,  it  was  held  in  the  Cow- 
mon  Pleas,  in  Parrot's  case,  concerning  the  priory  of  Frideswidc, 

(rf)  Dyer,  231.  pi.  1.  1  Co.  17.  a.  10  Co.  55,  b.  Ben.  in  Kelw.  211.  pi.  19.  Ben.  in  Ash.  pLi?' 
N.  Benl.  i;V2.  pi.  195,  (t)  Co.  Lit.  342.  (a)  Dver,  231.  pi.  1.  1  Co.  47.  a.  10  Co.  55.  b,B» 
in  Kelw.  *>11.  pi.  19.  Bcnl.  in  Ash.  pi.  19.  N.  Ben.  13^.  pi.  195. 


to  defeat  by 
relation  all 
mesne  con- 
veyances. 
Beanpree  v. 
Leeds  cited. 


ParreVs  case 
cited. 


(ij)  The  same  difference  between  a  civil  and 
a  natural  death,  is  tiiken  in  1  Inst.  132.  a.  iii. 
,387.  andn.(^2).  ib.  ^Bl.  Com.  121.  4  Bl.  Com. 
,380. 1.  3  Lev.  94.  So  il'a  copyhold  be  granted 
to  A.  for  life,  with  remainder  to  B.  in  fee,  and 
A.  commit  waste ;  the  lord  may  enter,  and  retain 
Ihe  lands  till  i^.'s  natural  deatU,    But  if  A,  in- 


stead of  committing;  waste,  be  outlawed  (oi  i 
capital  crime,  he  woirld  be  dead  in  law;  aa^ 
consequently  B.'&  estate  would,  it  should  sceOf 
come  into  possession,  in  case  A,*i  estate  «>^ 
not  expressly  limited  to  him  for  hia  vaW^ 
life.    Watk.  Gilb.  Ten.  454.    (£o.) 


48  b. — 49  a.  b.    archbishop  of  canterbury's  case.  56d 

that  if  the  house  be  not  religious  and  regular,  it  is  not  within  the 
act  of  31  H.  8. 

And  as  to  the  opinion  of  10  Eliz.  Dyer  280.  {b)  Corbet's  case,  Corbet's  ease 
concerning  the  priory  of  Norwich,  it  seems  that  that  differs  much  ^e^j  (obeUw 
from  other  deans  and  chapters,  for  the  dean  and  chapter  of  Nor- 
wich was  once  religious,  for  they  were  prior  and  convent  before; 
and  yet  that  case  was  denied  by  Popham  Chief  Justice,  and  some 
other  of  the  judges,  for  the  reasons  and  causes  aforesaid  (w).  r  ♦  An  K 

Fifthly,  it  was  held  by  the  court,  (f )  that  although  it  is  provided    L    Jjr  ^     -^ 

by  the  statute  of  1  £.  6.  that  the  king  shall  have  the  lands  of  the  ti^ough  the 

colleges,  &c.  ^'  in  as  ample  and  large  manner  as  the  said  priests,  stat.  1  £.  6* 

wardens,  &c.  had  or  enjoyed  the  same,"  that  these  general  words  ^^  ?^-  *u^ 

should  not  discharge  the  land  of  any  tithes  (x),  for  they  are  not  have  the  lands 

issuing  out  of  land,  but  are  things  distinct  from  the  land.     For  in  as  ample 

as  the  book  is  in  (24)  42  Edw.  3.  13.  a.  the  prior  shall  have  (c)  "tS."/'"!?'.? 

•  1  ot       f         •!•  n    m  t*  t  1       i/N  J   colleges,  &c. 

tithes  ot  land  agamst  his  own  ieonment  of  the  same  land  (y);  and  }ret  that  clause 

it  is  no  good  cause  of  prohibition,  to  allege  unity  of  possession  in  **<>«*  notex- 
a  college,  which  came  to  the  king  by  the  statute  of  1  Edw.  6.,  Jfthes  which 
as  a  man  may,  by  the  statute  of  31  Hen.  8.,  in  an  abbot,  prior,  are  collateral 
&c.,  as  aforesaid;  for  the  statute  of  1  Edw.  6.  hath  no  such  to  the  land, 
clause  of  *discharge  of  payment  of  tithes,  as  the  statute  of  3 1  H.  8.  ^ave^Uth^s^^ 
hath.     And  therefore  such  perpetual  unity,  as  hath  been  said  against  his 
before,  will  not  serve  upon  this  act  of  1  E.  6.  (z).     And  after-  feoffment  of 
wards  a  consultation  was  granted  (a  1) ;  and  another  consultation  u^j^/ 
was  granted  the  same  term  in  another  prohibition  sued  upon  the  session  in  col^ 
same  term  in  another  prohibition  sued  upon  the  same  matter  leges  which 
between  Green  and  Buffken  (b  1 ).     And  Laurence  Tanfield  and  ^^^ *bvthe 
others,  were  of  counsel  with  the  plaintiff,  and  the  Attorney-  i£.6.i8Bo 
general  and  others  with  the  defendant  (1).  discharge,  for 

the  act  has  no 
discharging  clause  lilte  the  31  H.  8.  Green  v.  Buffken  cited.  (A)  Dyer,  280.  pi,  11,  12,  13. 
(t)See  Raym.  225.,  &c.  cont.  [See  n.  (1).  infra.]  (c)  Cro.  Jac.  362.  452.  1  Co.  HI.  a.  11  Co. 
13.  b.  1  Rol.  655.  2  Rol.  57.  2  Buist.  183, 184.  Styl.279.  Owen,39,40.  Mo.  47.  50.  819.  532.  910. 
Dall.  50.  Dav.6.  a.  Noy.  35. 132.  Br.  N.C.  178.  Dyer,  43.  pi.  21.  Cro.  El.  161.  479.  Degg.  226* 
Hetl.  31. 

(1)  See  Hob.  295.  contra.  And  note  Raym.  225,  &c.,  that  no  precedent, 
judgment,  or  good  opinion,  will  warrant  Coke's  opinions  in  this  case.  See 
Com.  Rep.  498.  to  512.  and  Bunb.  Rep.  ^6,  37,  38.  66,  122.  338.  159.  209.  214.  . 
5^96.  and  3  Burr.  1375  to  1379.  and  2  Bl.  Com.  28  to  32.  and  2  Ld.  Raym.  991. 
1  Ld.  Raym.  137.  2  Sallw.  655.  Note  to  the  former  editions,  [The  position,  that 
the  discharging  clause  in  the  31  H.  8  c.  13.  docs  not  extend  to  lands  vested 
in  the  crown  by  any  other  act,  was  overruled,  with  respect  to  the  stat.  32  H.  8., 
by  the  subsequent  cases  mentioned  in  n.  (p).  ante  p.  550.  n.  (ii\  p.  558. ;  but 
the  other  doctrines  laid  down  in  this  case  are  settled  law.]    (Ed.) 

(w^  It  seems  from, this,  that  the  authority  of  (\)  Ante  p.  276.  n.  (v).    (Ed.) 

the  auove  cited  case  was  denied  with  respect  to  /\a   f        kao       f   \     fj?    \ 

the  avoiding  the  leases  of  the  colleges,  deans  ^*>  ^°^®  P'  ^^'  "•  ^*>    V*-©-; 

and  chapters,  &c.  by  the  statute  31  H.  8.,  and  (a  i)  As  to  the  writ  of  consultation,  see  ante 

not  as  to  any  other  point,  see  CorbtVs  cast  re*  p^  543.  n.  (k).  (Ed.) 
ported.  Dyer,  280.  a.  Vin.  Abr.  Surrender,  F. 

pi.  13.    (Ed.)  (b  1)  In  this  case  (reported.  Mo.  420.  pi.  S7^, 

(x)  See  ante  p.  547.  n.  (m).  So  a  release  of  all  nom.  Green  v.  Bosekm)^  the  court  held  that  this 

demands  in  lands  does  not  operate  as  a  dis-  clause  extends  only  to  the  estate  in  the  kmdsp 

charge  of  tithes,  Cro.  Elis.  216.  1  Leon.  300.  3  and  not  to  the  tithes.  S.  C.  cit.  Mo.  434.  Jon. 

Cm.  Dig.  47.  Ante  1  Co.  111.  a.  p.276.    (Ed.)  4.  pi.  3.  Vin.  Abr.  DismeSi  Z.  a.  pi.  5.    (Ed.) 
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In  the  Exchequer. 

tenant  in  tall,  remainder  to  B.  in  tail ;  B.  by  indenture  inroUed,  in  conaider^ 
ation  of  a  sum  of  money,  bargains  and  sells  the  lands,  and  all  his  estate^ 
right,  title,  &c,  to  C.  daring  the  life  of  A,  remainder  to  the  Queen,  her 
heirs  and  successors,  upon  condition;  A,  suffers  a  recovery;  the  conditioo 

is  performed ;  afterwards  the  Qneen  by  letters  patent,  reciting  tliat  the  said 

grant  and  remainder  to  her  were  by  fraud  and  covin,  &c.  prmti  mebis  ittii 

liquet,  grants  her  remainder  to  A.  in  fee ;  held  1st.  That  the  remainder 

limited  to  the  Queen  was  void ;  because  first,  there  was  no  particular  estate, 

the  grant  to  C.  being  void,  since  it  can  never  take  effect  in  possesaion,  il.  haviig 

an  estate  tail  which  is  not  subject  to  forfeiture,  and  hb  entry  into  religioa, 

which  is  a  foreign  possibility  and  against  law,  cannot  be  presumed ;  secoodlj, 

the  law  will  never  adjudge  a  grant  good  by  reason  of  a  possibility  which  is 

against  law;  and  thirdly,  B. having  granted  alibis  estate,  nothing remaiae4 

to  limit  over  to  the  Queen.  2nd.  That  admitting  the  remainder  to  the  Queen  to 

be  good,  yet  the  recovery  barred  the  esta|te  of  the  tenant  folr  life  in  remainder, 

and  the  condition  also,  during  his  life,  it  not  being  within  the  S4  H.  8.  c.  20. 

And  the  performance  of  the  condition  wonld  not  have  defeated  the  QneeB'i 

remainder,  because  the  condition  during  the  life  of  C.  was  discharged ;  aad 

he  who  enters  for  breach  of  a  condition  ought  to  be  seised  la  his  totwa 

estate.    And  though  the  remainder  passed  by  bargain  and  sale,  and  the  ceo- 

dition  was,  that  upon  payment  of  money  the  estate  should  cease  and  be  void, 

and  also  was  of  a  thing  lying  in  grant ;  yet  the  estate  should  not  be  revested 

without  claim,  for  an  estate  of  freehold  cannot  be  determined  without  tttaf 

or  claim,  and  the  claim  in  this  case  was  insufficient,  for  a  claim  of  a  remainder 

by  force  of  a  condition  ought  to  be  made  upon  the  land.    With  respect  ti 

the  letters  patent;  held  1st,  That  although  a  false  recital  of  a  thing  ia  a 

patent  which  sounds  to  the  King's  benefit,,  avoids  the  grant,  yet  a  ftbe 

recital  of  a  thing  in  pais  executed  and  not  material,  does  not  hurt ;  2ad,  A 

false  recital  of  a  thing  which  need  not  be  averred,  is  not  material ;  5rd,  A 

recital  which  is  true  in  terms  is  sufficient. 

A  grant  of  a  reversion  during  the  life  of  tenant  in  tail,  or  a  remainder  liadled 
to  one  for  the  life  of  tenant  for  life,  is  good. 

A  remainder  ought  to  take  effect  in  possession  when  the  particulnr  estate  eadi. 
A  possibility  upon  which  a  remainder  may  be  limited,  must  be  a  coramo 
possibility,  and  potentia  propinqua,  as  death,  dying  without  issue,  covertoic, 
&c. — A  remainder  tp  a  corporation,  not  in  being  at  the  time  of  the  liadu- 
tion,  is  void,  though  it  be  created  during  the  particular  estate. — A  lease  i« 
life,  remainder  to  the  right  heirs  of  J.  S.  is  good — oUicrwise,  if  at  the  tiaie 
of  the  limitation  there  is  no  such  person  as  J.  S.,  though  he  be  afterwsidl 
bom,  and  die.  So  a  remainder  limited  by  a  general  description,  as  to  the 
right  heirs  of  J.  S.,  who  is  alive,  or  the  eldest  son  of  B.,  is  good:— «coif 
limited  by  a  particular  name  to  a  person  not  in  esse. 

On  a  grant  by  tenant  in  tail  <<  of  all  his  estate,"  nothing  remains  in  hi* 
Tenant  in  tail,  cannot  convey  an  estate,  which  is  not  to  take  elfect  till  tHia 
his  death. 

In  general,  as  the  king  takes  by  matter  of  record,  his  estate  cttmet  be  dk 
vested  withont  office  or  matter  of  record.  But  no  office,  or  mansirmt  * 
droity  is  necessary  to  divest  an  estate  in  the  King,  which  depends  on  the 
estate  of  another. 
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A  recorery  (or  re-entry)  by  one  having  title  against  tenant  for  life,  defeats  Em.  Law. 

a  remainder  in  the  King ;  hcus  if  the  recovery  was  by  feigned  title.  S17.  Viu.  Abr. 

An  estate  vested  in  the  King  may  be  defeated  by  force  of  a  condition  by  act  ^Vq^J} 

of  law,  without  office.  q*  pl.'44.        ' 

Where  an  estate  might  be  divested  out  of  a  common  person,  and  vssted  in  Estate,  U.  S. 

another,  without  action,  entry,  or  claim,  it  shall  be  divested  out  of  the  King,  Pj*  ^'  Grants, 

without  petition,  or monsiraiu  de  droit:  et  e  concerso,  p*    *  P  . 

A  limitation  may  determine  an  estate  without  cnti^  or  claim,  otherwise  of  a  ^.  pi.  6.  Pos- 

condition.  sibiiity,  A.  pi. 

A  rent  newly  created,  on  condition,  may  cease  without  entry — secus  as  to  a  ^«  ^*  P**  ^* 

rent  «.,«*.  '  PkT'i^:"' 

A  rent  may  be  reserved  upon  a  bargain  and  sale  in  fee.  Recovery  ' 

A  distress  on  the  land,  after  bre  ich  oi'  a  condition,  amounts  to  a  claim  of  the    Common,  G. 

seignorv  to  which  it  was  annexed.  P^»  2.  Z,  pi.  5. 

Remainder,  L. 
pi.  16.  T.  pi.  6.  Reservation,  F.  pi.  1.  Uses,  O.  4.  pi.  1.  Com.  Dig.  Condition,  O.  5.  Estates, 

B.  27.  B.  33.  Grant,  G.  9.  Rent,   B.  3.  Bac.  Abr.  Bargain  and  Sale,  B.  Fraud,  C.  iii.  314. 
Prerogative,  E,  3.  F.  v.  555.  603.  Remainder,  C.  O.  v.  825.  844.  849.  H.  Rent,  C.  Tenure, 

C.  See  the  notes  and  references  infra.] 


Sir  Hugh  Cholmlev,  debtor  to  the  Queen  (a),  brought  an 
action  of  trespass  in  the  Exchequer,  against  Randal  Hanmer 
and  others,  Quare  clausiim  fregit^  in  Bettifield,  in  the  county  of 
Flint,  quo  minus,  &c.  And  upon  not-guilty  pleaded,  the  jury 
gave  a  special  verdict  to  this  effect ;  Thomas  Holford  had  issue 
two  sons,  Cliristopfier  the  elder,  and  George  his  younger  son ; 
Christopher  had  issue  Mary,  wife  of  the  said  Sir  Hugh 
Cholmlcy,  now  plaintiff;  and  that  the  said  Thomas  Holford 
was  seised  in  fee  of  the  land  in  question  (amongst  others)  ;  and 
be  and  Jane  his  wife,  and  Christopher  their  elder  son,  did  levy 
a  fine  of  the  said  land,  7  Eliz.,  to  John  Warren  and  Thomas 
Stanley,  8cc. ;  to  the  use  of  the  said  Thoiiias  Holford  for  life, 
(Aid  aflerwards  to  the  use  of  the  said  Christopher  and  the  heirs 
male  of  his  body,  and  afterwards'to  the  use  of  the  said  George 
and  to^the  heirs  male  of  his  body,  &c.,  and  afterwards  to  the 
use  of  the  right  heirs  of  the  said  Thomas.  And  afterwards, 
that  is  to  say,  in  September,  11  Eliz.  the  said  Thomas  Holford 
died;  23d  January,  12  Eliz.  the  said  George,  by  indenture  be- 
tween him  and  John  Warren,  iiirolled  within  six  months  in  the 
Chancery  (b),  for  20/.  bargained  and  sold  the  tenements  afore- 
said, and  all  his  estate,  rl^iit,  title,  and  interest  in  them,  to  the 
said  John  Warren,  to  have  and  to  hold  the  tenements  afore- 
said, and  all  his  estate,  right,  title,  and  interest  in  them,  to  the 
said  John  Warren,  for  the  life  of  the  said  Christopher,  and  after 
his  death,  the  remainder  to  the  Queen,  her  heirs  and  successors 
for  ever;  upon  *  condition,  that  the  estate  should  be  void  upon  [  *  50  b.] 
tender  of  20/.,  at  the  Chapel  of  the  Rolls,  to  the  said  Warren, 
or  to  the  Queen,  her  heirs  or  successors;  14?  Martii,  12  Eliz. 
the  said  Christopher  did  enfeoff  Sir  Hugh  Cholmley,  the  plain- 
tiff's father,  and  others,  to  the  use  of  them  and  their  heirs ; 
and  17  Aprilis,  12  Eliz.,  at  the  great  sessions  held  within  the 
said  county  of  Flint,  a  common  recovery  was  had  against  the 
said  feoffees,  who  vouched  to  warranty  the  said  Christopher,  ra)iCo.  fit.  a. 
who  vouched  over  the  common  (a)  vouchee,  and  execution  was  Co.  Lit  art.  b. 


(a)  As  to  the. use  of  this  allegation,  ante  p.        (b)  Ante  p.  13.  n.  (u)^    (Ed.) 
8.  n.  (b).    (Ed.) 
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had  accordingly,  which  was  to  the  use  of  Christopher  and  his 
heirs.     And  ai'terwards,  that  is  to  say,  21st  November,  14  Eliz. 
George  Holford  tendered  20/.  to  Warren,  at  the  Chapel  of  the 
Rolls,  which  he  received.     After  which  tender,  the  Queen,  by 
her  letters  patent,  bearing  date  14  December,  14  Eliz.,  reciting 
the  grant  made  by  the  said  George  Holford  to  Warren,  the 
remainder  to  her  upon  the  condition  aforesaid ;  and   that  the 
said  grant  and  remainder  to  her  was  by  fraud  and  covin,  &c^ 
prout  nobis  satis  liquet^  the  Queen  ex  certa  scientia  4*  meio  motu 
granted  the  remainder  which  she  had  in  the  tenements  aforesaid 
to  the  said  Christopher  in  fee.     And  afterwards,    15th  Decem- 
ber, 14  Eliz.  George  Holford,  by  indenture  delivered  at  West- 
minster, and  inrolled  within  six  months  in  the  Chancer}',  bar- 
gained and  sold  to  John  Bruin  the  tenements  aforesaid,  to  have 
and  to  hold  for  the  ter;n  of  Christopher's  life,  the  remainder  to 
the  Queen  in  fee,  upon  condition  to  cease  upon   tender  of  SO*, 
at  St.  Dunstan's  Church,  &c.  to  which  grant   18th   December, 
14  Eliz.  Bruin  agreed;  and  afterwards,  4th  February,  14  Eliz. 
another  recovery  with  {b)   double   voucher,    in  which  tlie  said 
Christopher  was  vouched  again,  was  suiFered;  which  recovery 
was  to  the  use  of  the  said  Christopher  and  his  heirs;    anno  19 
Eliz.  Christopher  died  without  issue  male;  27th  January,  23 
Eliz.  George  paid  the  30s.  to  Bruin,  according  to  the  said  con- 
dition, which   was  found  by  inquisition,  found  by  virtue  of « 
commission  under  the  Great  Seal  of  England,  upon  which  the 
said  George  shewed  his  title  to  the  court ;   and,  upon  shewing 
his  right,  it  was  awarded  qiwd  mantis  domince  Regirue  amozean- 
tur.     And  thereupon  the  defendants,  by  the  commandment  of 
the  said  George,  entered  upon  the  plaintiff,  who  claimed  in  the 
right  of  his  wife,  whereupon  the  plaintiff,  brought  his  action  of 
trespass :  and  whether  the  entry  of  the  said  George  was  lawfu 
or  not,  was  the  question. 

And  after  many  arguments  at  the  bar,  the  case  was  argued  at 
the  Bench  by  Ewens,  Claris,  and  Periam  Chief  Baron: 
And  it  was  unanimously  a<rreed  by  them,  that  the  entry  of 
George  Holford  was  not  lawful,  wherefore  judgment  *was  given 
for  the  plaintiff.  And  in  this  case  divers  points  were  unani- 
mously resolved  by  the  court. 

1st.  That  the  remainder  limited  to  the  Queen,  after  the  death 
of  Christopher,  was  void  for  three  reasons: 

2d.  Because  Warren,  who  was  party  to  the  first  indenture, 
no^parUcula^  ^^^^  nothing;  and  by  consequence  the  Queen,  who  is  not 
estate,  the  party  to  the  indenture,  but  named  by  way  of  remainder  (a) 
after  the  habendum^  the  particular  estate  being  void,  shall  take 
nothing;  for  the  estate  which  is  limited  to  Warren  is  for  the 
life  of  Christoplier.  And  as  to  this  point,  tlie  case  is  such, 
Christopher  being  tenant  in  tail,  the  remainder  to  George  in 
tail ;  George,  by  deed  indented  and  inrolled,  doth  bargain  and 
sell  his  remainder  to  Warren  for  the  life  of  Christopher;  (f)  this 
grant  is  void,  because  it  can  never  take  effect  in  possession,  nor 
can  the  grantee  ever  have  any  benefit  thereof:  and  therefore  a 
difference  (b)  was  taken  between  such  grant  of  a  reversion,  and 

(fl)Co.  Lit.  91.  a.  •«'<;.  I).  370.  b.  Cr.  Jar.  434.  PopU.  12;>,  U6,    (t)[l  Wood's  Conv.  159.] 
(6)  YeW.  149.  See  1  Salk.  233.  [I  Wooers  Conv.  15?.] 


[  ♦  51  a.  ] 

Jiidfrment. 
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remainder  li- 
mited to  the 
Queen  was 
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tlie  said  grant  of  a  remainder ;  for  tbc  grant  of  a  (c)  reversion  Diversity  in 
during  the  life  of  a  tenant  in  tail  is  good,  because  he  shall  have  ^Jl*^J?i^£^^"* 

1/7?-  •  I'll.  •°-ii.ii.  •       ot  a  reversion 

the  (a)  services  which  the  tenant  in  tail  ought  to  do  during  the  ditring  the  life 
life  of  the  tenant  in  tail  (c) ;  but  such  grant  of  a  remainder  can  ot'tcuantin 
never,  to  any  purpose,    take  effect,  and  therefore  it  is  void.  ^^*  *       .  , 
Moreover,  a  manifest  difference  appears  between  this  cnse  at  limited  to  one 
bar,  and  a  {e)  lease  to  Christopher  for  his  life,  the  remainder  to  ft>»*  the  HCe  of 
another  for  the  life  of  Christopher,   for  by  possibility  the  re-  ^^^^'^"^  *****  ^'^*^* 
mainder  may  take  effect ;  scih  if  the  tenant  for  life  makes  a 
feoffment  in  fee,  or  commits  any  forfeiture,  he  in  the  remainder 
may  enter  for  the  forfeiture  (d);  and  that  is  proved  by  the  book 
in  41  E.  3  Fitz.  Wast.  83.;  and  (jf)  remanere  dicitiiVj  quasi  terra 
remansns^    that  cannot  be  when  a  remainder  cannot  by  any 
possibility  fall  into  possession.     For  a  remainder  ought  to  vest  A  remainder 
in  estate,  during  the  [g)  particular  estate,  and  ought  to  take  °"K'^^  ?"  ^'^^^ 
effect  in  possession  when  the  particular  estate  ends  (e),  for  (J)  gession^hcn 
vana  est  ilia  potcntia  qnce  nunquam  venit  in  actum.  It  was  objected,  the  particular 
that  Christopher  might  enter  into  religion,  and  then  might  War-  ^state  ends, 
ren  enter  during  his  natural  life,  forasmuch  as  Christopher  had  rellgionf  being 
no  issue  male.     But  as  to  that,  it  was  answered,  and  resolved,  that  a  foreign  pos- 
such  possibility  {h)  of  profession  shall  not  make  the  remainder  ^^*^*!^^J1'  ?"** 
good  for  two  reasons :  cannot  be  pre- 

1st,  Because  it  is  such  a  remote  possibility,  as  shall  not  be  in-  &^^^d, 
tended  by  a  common  intendment  to  happen;  but  {i)  a  possibility   [  *  51  b.  ] 
which  shall  make  a  remainder  good,  ought  to  be  a  common  pos-  -^  possibility 
fiibility,  nnd  poteniia  jrropinqua^  as  death,  or  death  without  issue,  rem^^dcrmay 
or  coverture,  or  the  like  (f).  And  therefore,  as  the  logician  saith,  be  limited, 
polaUia  est  duplex^  remota  Jf  propinqua;  9H.  6.  2i.  b.  the  re-  """st  be  a  com- 
mainder  to  a  (k)  corporation  which  is  not  at  the  time  of  the  li-  iity,andpo!' 
mitaiion  of  the  remainder,  is  void,  *although  such  be  eroded  tnuia  pro- 
afterwards  during  the  particidar  estate,  for  it  was  potcntia  remota  ^"Vu*^- 
(g);  and  this  difference  plainly  appears  in  a  common  casein  our  without  i»ii^ 

books.     If  a  lease  be  made  for  life,  the  (a)  remainder  to  the  covertuie,  &c. 

A  remainder 
to  a  corporation,  not  in  being  at  the  time  of  the  limitation,  is  void,  though  it  be  created  during  the 
parlicuiar  estate.  A  iea^e  for  life,  remainder  to  the  right  heirs  of  J.  S.  is  good  ;  otherwise,  if  at 
the  time  of  the  limitation  there  is  no  such  pcrso;i  us  J.S.;  though  he  be  afterwards  born,  and  die. 
(c)  11  Co.  70.  b.  [1  Wood's  Conv.  13*).  3Prest.  Couv.  iJ.W.  34:).]  (rf)  Yelv.  149.  t!  Bl.  Com.  175. 
Plowd.a7.  [iSalk  233.  1  Wood's  Conv.  159.  3  Prest.Conv.tOO.3i3.  Vin.  Abr.  Devise,  L2.pl. 
26.]  (e)  Plowd.  422.  a.  Mo.  34^*.  Winch.  55.  1  Saund.  151.  Lit.  sect.  416.  Co.  Lit.  54.  252. 
Dyer,  339.  F.  N.  B.  59.  [Vin.  Abr.  Remainder,  T.  pl»  6.,  and  see  n.  (d).  infra,  and  the  books 
tiicre  cited,  2ud  edit.]  (/)  Yelv.  149.  Co.  Lit.  143.  a.  {fc)  1  Co.  iki.  b.  129.  b.  130.  a.  134.  b. 
l.>5.  b.     3  Co.  201.  a.     Rdjm.  54.  13.     2  Anders.  37.     Mo.  104.     Co.  Lit.  284.  a.     [1  Salk.  223. 

1  Prest.  Est.  217.  Vin.  Abr.  Remainder,  L.  pi.  16.  4  Burr.  1931.]  (t)  [1  Opin.  Em.  Law. 
317.]  {h)  11  Co.  70.  b.  [I  Fearn.  376.]  (i)  Co.  Lit.  20.  b.  25.  b.  10  Co.  50.  b.  2  Rol.  Rep. 
129.  [See  the  books  cit<;d  in  n.  (f)  infra.]  {k)  Winch.  55.  Mo.  101.  Hob.  aS.  4  Leon.  223. 
Co.  Lit.  264.  a.  Dal.  31.  1  Rol.  Rep.  254.  [1  Inst.  ii.  132.  (f).  1  Fearn.  377.  2  Cru.  Dig. 
302.  2  Wooddes.  201.  1  Prest.  Abst.  128.  Vin.  Abr.  Possibility,  A.  pi.  2.  Bac.  Abr.  Re- 
mainder, C]     (a)  Br.  Done,  22.     Br.  Grant,  151.     Ray m.  14-1.     Co.  ^it.  343.  a.     Winch.  55. 

2  Anders.  37.  Mo.  104.  Perk.  Sect.  52.  Poph.  82.  9  H.  6.  24.  a.  lie  b.  33.  3  Co. 20.  a.  10 
Co.  .50.  b.  51.  a.  [1  Inst*  ii.  132.  ^f).  2BI.  Com.  169.  1  Fearn.  377.  2  Wooddes.  202.  2  Cru. 
Dig.  302.    Vin.  Abr.  Possibility,  A.  pi.  2.     Bac.  Abr.  RcxHaioder,  C]. 

(c)  If  A,  having  a  remainder  in  tail,  with        (e)  As  to  thb  rule,  see  ante  p.  170.    n.  (z)* 
reversion  in  fee,  devises  to  one  son  in  tail,  re-    2  Dougl.  755.    (Ed.) 

mainder  to  the  other  in  fee;    this  is  good,  (f)  See  ante  p.  168.  n.  (z).  1  Inst.  ii.  132. 

because  it  alters  the  tenure.    Badger  v.  LloyU,  (f).    2  Bl.  Com.  169.     1  Feame,  376.    2  Cru. 

1  Salk.  233.    (Ed.)  Dig.  302.    2  Wooddes.  201.    Vin.Abr.  Possi- 

(d)  Seel  Fearn.  151.157.    Duncomb  v.  Dun-  bility,  A.  pi.  2.     (Eo.) 

combos  Lev.  437.  1  Saund.  151.  1  Ld.  Raym.  (o)  That  such  a  lunitation  is  void  for  want  of 
35.  iVez.  555.  Willes,  339.  2  Cm.  Dig.  282.  capacity,  ante  p.  382.  n.  Ti).  But,  if  during 
Ante  p.  37,  38.,  and  the  DOte^,  lb.    (Ed.)  the  vacation  of  the  mayoralty  of  D,y  alease  for 
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right  heirs  of  J.  S. ;  this  is  good ;  for,  by  common  posBibtlity, 
J.  S.  may  die  during  the  life  of  the  tenant  for  life:  but  i^  at  the 
time  of  the  limitation  of  the  remainder,  there  is  no  such  (b)  J. 
S.,  but  during  the  life  of  the  tenant  for  life,  J.  S.  is  bom  and 
dies,  his  heir  shall  never  take  (a);  as  it  is  agreed  in  £  H.  7*  13. 
b.     And  in  (r)  10  £.  3. 46.  the  case  was,  that  upon  a  fine  levied 
to  R.  he.  granted  and  rendered  the  tenements  to  one  I.  and  Flo- 
rence his  wife  for  their  lives,  the  remainder  to  {d)  G^  son  of  I., 
in  tail,  the  remainder  to  the  right  heirs  of  I. ;  and  in  truth,  at  the 
time  of  the  fine  levied,  I.  had  not  any  ^n  named  O.,  but  after- 
wards he  had  a  son  named  G.,  and  died ;  and  in  a  pnecipe  agoioM 
Florence,  it  was  adjudged  that  G.  should  not  take  the  remainder 
in  tail,  because  he  was  not  born  at  the  time  of  the  fine  levied,  bat 
long  after,  wherefore  another,  who  was  right  heir  to  I.,  by  judg- 
ment of  the  court,  was  received ;  for  when  I.  had  not  any  son 
named  G.  at  the  time  of  the  fine  levied,  the  law  will  not  suppoit 
that  he  will  afterwards  have  a  son  named  G^  for  that  iMpoiaUia 
rcmota.     Note,  reader,  a  {e)  difference  between  a  remainder  li» 
miteil  by  a  paiticular  name,  and  by  a  general  name  (i);  for  i 
remainder  limited  by  a  general  name  may  b€  gocxl,  although 
the  person  be  not  in  esse  at  the  time  of  the  remainder  limited  s 
thirSht  helre  ®s  ifa  lease  for  life  be  made,  the  (/)  remainder  to  the  right  bein 
of  J.  s.  who  is  of  J.  S.',  who  is  alive;  this  remainder  may  be  good»  and  yet  he 
•live,  or  the     hath  no  heir  at  the  time  of  the  remainder  limited.     The  ssme 

law  of  a  remainder  primogenitoJUio  (f).  But  a  remainder  limitedin 
(g)  particular  by  name  of  baptism  and  surrame  is  not  good,  if 
the  person  be  not  in  esse.  It  is  held  in  7  £.  3^  that  if  the  advow- 
son  of  the  church  of  2>.  be  granted  to  the  parson  of  Z)«  and  his 
successors,  it  is  void  as  to  the  successor;  because  the  successor 
who  ought  to  take  it,  can  never  have  any  benefit  by  way  of  pre- 
sentation. 

The  second  reason,  why  the  remainder  to  the  Queen  is  void, 
was,  (I)  because  the  law  will  never  adjudge  a  grant  good  by  reason 
of  a  possibility,  or  expectation  of  a  thing,  which  is  against  law,  for 
by  reason  of  a  that  is  potentia  remolissima  4*  vanoy  which  by  intendment  of  law 
which \"*^         nwwgrttflfm  venit  in  actum  ( k). 

against  law.  (/>)  Hob.  33.  1  Rol.  Rep.  254.  Br.  Done,  9?.  Br.  Grant,  151.  [1  Inst  iL'iaf. 
(f).  2BI.  Cora.  169.  1  Fear n.  377.  2  Cru.  Dig.  30t?.  Vin.  Abr.  Possibility,  A.  pi.  «.]  («:)lO 
E.  3.  45.  a.  b.  46.  a.  [2  Cm.  Dig.  303.  Vin.  Abr.  Possibility,  A.  pi.  2.]  (d)  1  Rol.  Rep.  2M. 
Mo.  104.  {e)  Mo.  104.  [Sec  tlie  books  cited  in  n.  (i).  intra.]  (/)  3  Co.  20.  a.  Raym.  144.  J 
Anders.  37.  Winch.  55.  Mo.  104.  Co.  Lit.  343.  a.  Poph.  d2.  Perk.  Sect.  52.  Hob.  33.  9 
H.  6.  24.  a.  lOCo.  50.  b,  5l.a.  [1  Inst.  ii.  132.  (f).  2  Bl.  Com.  170.  1  Fearn.  378.]  (f)  [See 
the  books  cited  in  n.  (f).  ante  p.  567.]  (^)  1  Rol.  tlcp.  254.  Mo.  104.  [See  the  books  cited  in 
n.  (f).  ante.]    (t)  [l  Inst.  ii.  132.  (f).    1  Fearn.  376.    2  Cm.  Dig.  301]. 
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life  be  made,  remainder  to  the  mayor  and  com- 
monalty of  I).;  the  remaintler  is  pood,  if  there 
be  a  mayor  of  D.  elected  dnring  the  estate  for 
life.   1  Inst.  264.  a.  i.  193.    (F.d.) 

(h)  For  the  possibility,  upon  which  the  re- 
mainder is  to  take  effect,  amounts  to  the  con- 
cnrrence  of  two  several  rontingenries,  viz.  1st. 
That  such  a  person  as  J.  8.  should  be  born, 
which  is  very  uncertain;  and,  secondly,  that  he 
should  also  die  during  the  particular  estate, 
which  is  another  uncertainty  grafted  upon  the 
former.  This  is  what  the  law  calls  a  double 
possibility,  or  a  possibility  upon  a  possibility. 


which  is,  in  general,  void  for  uncertahity,  1 
Fearn.  377. ;  and  tee  Miiyor  and  Cmmmtmalhi  4 
London  v.  Alfred, Cro.  Car.  575.  1  Jones, 451 
3  Mod.  29.    Ante  p.  382,  n.  (i).    (Ed.) 

(i)  See  as  to  tiiis  distinction,  1  Inst.  ii.  1^ 
(f).  2  BI.  Com.  170.  1  Fearne^  378.  A»l« 
p.  382.  n.  (i).    (Ed.) 

(k)  Acc.  post  10,  Co.  50.  b.  Vin.  Abr.  Possi- 
bility, C.  pi.  5.  Therefore  a  renainder  limited 
to  an  unborn  bastard  is  void,  for  tbe  Uw  do^s 
not  favour  such  a  generation.  Blodwell  t.  Ei- 
tcards,  Cro.  Eliz.  509.  2  Bl.  Cbip.  170.  2  Cra. 
Dig.  301,  2.    On  the  doctiine  tbat  abastinl 
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Thirdly,  the  remainder  to  the  Queen  is  void,  because  George^  ^^^y*  ^' 
having  a   remainder  in  tail,   hath   granted   all  his   estate   to  eS^ail^hw"' ' 
Warren,  habendum  all  his  estate  during  the  life  of  Christopher,  estate  to  C, 
the   remainder  to  the  Queen;    in  which  case,  when  he  hath  °®V^*°fJ^^y  .^ 
granted  all  his  estate  to  Warren,  he  (A)  cannot  limit  any  *re-  ™"r  to  the 
mainder  thereof  to  the  Queen ;  for  a  remainder  is  but  a  rem-  Queen, 
nant  of  the  estate  of  thegrantor,  and  the  Queen  cannot  have  any    [  ^  52  a.  ] 
remnant  of  the  estate  of  George,  when  he  having  a  remainder  on  a  grant  by 
m  tail,  has  granted  all  his  estate  to  Warren  (l).  And  Littleton,  tenant  in  taU, 
fol.  145,  saith,  that  in  such  case  the  estate  tail  is  in  (a)  abey-  "^*^',J"* 
ance  (m).     And  19  EL  6.  60.  a«  it  is  said,  that  if  {b)  tenant  in  ^^i^'g  re- 
tail be  attainted  of  felony,  and  the  King,  after  office  founds  mains  in  him. 
seised,  the  estate  tail  is  in  suspence.     And  vide  13  H«  7.  10.  a^ 
if  {€)  there  be  tenant  for  life,  the  remainder  in  tail,  if  he  in  re* 
mainder  in  tail  release  to  tenant  for  life  all  his  right,  it  puts  the 
estate  tail  so  in  abeyance  (n),^  that  no  right  remains  in  him,  who       ' 
releases,  to  have  an  action  of  waste;  for  in  the  same  case,  by  his 
release,  he  hath  put  all  his  estate  out  of  him.     It  was  agreed,  BUikemioe$ 
Hil.  35  Eliz.  in  (rf)  Blitheman's  case,  that  if  tenant  in  tail,  in  ^^^^ 
consideration  of  paternal  lov^  covenants  by  deed  to  stand  seised  cdvcmnts  to 
to  the  use  of  himself,  for  his  own  life,  and  after  his  death  to  the  itand  seised  to 
use  of  his  eldest  son  in  tail ;  and  after  this  covenant,  the  cove-  ^lJ![ff^i:f 
nantor  marries,  and  dies,  the  wife  shaU  be  endowed ;  for  when  remainder  to  ^ 
tenant  in  tail  hath  limited  the  use  to  himself  for  the  term  of  his  Ims  eldest  son 
own  life,  he  cannot  limit  any  remainder  over,  for  an  estate  for  J-ei^JJ^,^  i, 
iuH  own  (e)  life  is  as  long  as  he  can  limit  by  the  law,  and  there*  void, 
fore  the  limitation  of  the  remainder  is  void  (o).     Wherefore  it 
was  concluded,  that  upon  consideration  of  the  first  point,  Warren 
had  nothing :  and  upon  consideration  of  this  latter  point,  if  he 
should  take  omnino^  he  would  take  (J')  nimium,  and  by  conse- 
quence the  remainder  to  the  Queen  is  void,  qtuicunque  via  data. 
And  it  was  agreed  that  the  limitation  to  Warren,  by  the  haben^    . 
dwBj  for  the  life  of  Christopher^  was  void  and  repugnant  (p). 

2.  Admitting  the  remainder  to  the  Queen  was  good,  yet  it  Sir  the  re-^* 

mainder  to  the  Qoeen  to  be  good,  yet  the  recovery  barred  the  estate  of  the  tenant  for  life  in  re- 
mainder, and  the  condition  also  during  his  Ufe,  it  not  being  witliin  the  S4  H.  8.  c.  30.  (A)  Mo.  944« 
rVin.  Abr.  GranU,  P  4.  pi.  5.  Com.  Dig.  Estates,  B.  35.]  (a)  Lit  Sect.  649.  1  Co.  46.  a.  LH« 
Sect  6\2y  613.  3  Co.  84.  b.  (6)  Godb.  442.  [B^.  Abr.  Tenure,  C]  (c)  Oodb.443.  [2  Saund.42.] 
(d)lAnd.  «9l.  Mo.  345.  683.  Lit  Rep.  12«.  Yelv.  51.  Cr.  El.  279,  «80.  Noy.  46.  «  Rol, 
Rep.  70.  Godb.  44?.  Dyer,55.  pi.  3.  in  Marg.  [1  Mod.  179.  2  Ld.Rayni.78l.  1  Inst  iii.  133. 
(Ni).  3Wood*sConv.284.  Sngd.Gilb.U8C8,83.  n.24^.504.  1  Prest  Abst  390.  Vin.  Abr. Dower, 
6.  pi.  44.  Estate,  U  2.  pi.  2.  Uses,  O  4.  pi.  1.]  (e)  1  Co.  44.  a.  Co.  Lit  331.  a.  S3f.  a.  Godb.  442, 
443.  Mo.  414,415.  Lit.  Sect  613.  [See  n.  (o).  infra,  and  the  books  there  cited.]  (/)  Mo.  344% 


cannot  take' by  the  description  of  issne  of  a  par-  cited  in  n.  ^m).  sup.,  it  was  determined  that 

ticolar  person,  until  he  has  acquired  the  repu-  tenant  in  tail  may,  by  bargaia  and  sale,  lease 

tation  of  being  his  child,  see  1  lost.  3*  b.  (1).  L  and  release,  or  cofenant  to  stand  seised,  cod* 

148,  9,  and  n.  (9).  (h).  ib.    (£o.)  irey  a  base  fee,  which  will  not  determine  nn- 

(l)  See  ante  p.  116.  n.  (r  3).   Com.  D^.  Es-  til  the  issue  in  tail  enters ;  and  he  may  con* 

tates,  B.  33.    MacheU  v.  Clarke,  2  Ld.  Raym.  ve^  ao  estate,  which  by  peastbilitT  may  not  take 

778.    (Ed*)  etfect  until  after  his  des^ ;  hot  he  cannot  eon- 

(m)  But  this  doctrine  has  been  overruled,  vey  an  estate,  wkiek  is  not  by  tke  terms  of  the 

and  It  is  now  settled  that  a  grant,  release,  or  conveyaBce  to  take  effect  until  after  that  period; 

bargain  and  sale,  by  a  tenant  in  tail,  passes  a  unless   such  estate  is  made  to  arise  out  of 


Imse  fee   commensurate  with  the  estate-tail,     unoter,  which  hea   caatinaaace  afterwards* 
amte  p.  80.  n.  (o  1).    Hob.  .199.  Post  3  Co.  84.     And  see  ace.  Garth.  157.    1  Cm.  Dig.  tad  edit 


b.  MaeheUy,  Clarke,%  JA.Baym,779.    (Ed.)       97.    (Eik) 
(n)  Sec  the  Ust  note.  (p)  For  ifae  doctrine  as  to  the  habeadmn,  see 

(o)  In  MackeU  v.  CUiHcef  2  Ld.  Kaym.  778,     «nte  p.  478.  m.  (v>    (£0.) 
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was  resolved,  that  the  common  recovery  did  bar  the  estate  of 
Warren,  and  by  consequence  the  condition  also  during  his  life; 
and  therefore  as  to  this  point  the  case  is  but  thus:  a  man  makes 
a  gift  in  tail,  the  remainder  in  fee ;  he,  in  remainder,  grants  his 
remainder  to  another  for  life ;  the  remainder  to  the  Queen  in  fee^ 
upon  condition  ut  supra;  tenant  in  tail  suffers  a  common  re- 
covery ;  if  this  recovery  shall  bar  the  estate  of  tenant  for  life  in 
remainder,  and  the  condition  also,  is  the  question.     And  it  was 
resolved,  that  the  recovery  doth  bar  not  only  the  estate  tail,  but 
also  the  estate  for  life  of  Warren,  although  the  {s)  remainder 
of  the  fee  was  in  the  Queen  (q)  ;  for  it  is  out  of  the  statute  of 
(A)  34  H.  8.  cap.  20.  (r),  because  the  estate-tail  was  not  of  the 
Queen's  gift,  nor  of  any  of  her  ancestors,  Kings  of  England,  as 
[  *  52b.  ]   it  •hath  been  adjudged,  Mich.  15  4*  16  Eliz.  in pariitione/aci" 
Jackson  and      enda,  inter  Jackson  4'  («)  Drwy  ;  4*  27  Eliz.  iu  Communi  BancOf 
MH^ndjX-'  ^^^^^  (^)   ^^i^^^f^^  4*  Jennings.     And  if  the  estate  of  Warren 
ningsy  cited,      be  bound  and  barred,  the  condition  annexed  to  his  estate  is 
A  recovery  by  barred  also  during  his  life.     And  therefore,  if  one  gives  lands  in 
tenant  in  tail    ^j]    and  afterwards  grants  the  reversion  upon  condition :  if  the 

bars  all  condi-  ^      '        .     ^  -i        ir  •-..  u  ^i.  • 

tions  annexed  tenant  m  tail  suffers  a  common  recovery,  it  bars  the  reversion 
totherever-  and  condition  also  (s).  And  therefore  it  was  adjudged  Mich, 
der"  M  w?a  M  ^^  ^  ^^  ^^*^*  between  {c)  Gately  and  Hunt,  being  an  Exchc- 
all  charges  by  quer-chamber  case,  by  all  the  Judges  of  England,  that  if  he  in 
the  remainder-  the  reversion,  with  a  remainder  expectant  upon  an   estate  taD, 

^t^^^««..  grants  a  rent  charge,  or  common,  or  makes  a  lease  for  years,  or 
reversioner.       ®i-ii  "  t      n  i  --i        #n 

#--#-?., «    .       acknowledges  a  statute,  and  atterwards  tenant  in  tail  suffers  t 

UmU,  cited,     common  recovery  and  dies  without  issue;  the  possession  of  the 

recoveror  shall  not  be  subject  to  the  charges,  leases,  or  statotei 

z)  Ante  15.  b.  Mo.  115.  195.  3*5.  1  And.  46,  47.  142, 143.  Cr.  Car.  430.  Plowd.  555.  l 
^elv.  149.  Noy,  1.S3.  Co.  Lit.  371.  b.  3  Leon.  57,  4  Leon.  40.  Benl.  iu  Kel.  213.  a.  b.O. 
Ben.  32.  Benl.  in  Ash.  26.  N.  Benl.  223.  pi.  254.  [5  Cm.  Dig.  1,59.  Sugd.  Vend.  554.  Vm. 
Abr.  Recovery  Common,  Z.  pi.  5.  Bac.  Abr. Prerogative,  E  3.]  (A)  3-1  A:  33  H.  3.  c.  ^.  IOCa 
37.  a.  [5  Cru.  Dig.  529.  Bac.  Abr.  Remainder,  G.  V.  844.]  (a)  Mo.  115.  pi.  a58.  3  Leon.  37. 
Ca.  84.  1  Anders.  48.  ca.  118.  Benl.  in  Kelw.  213.  pi.  26.  Benl.  in  Ash.  26.  O.  Benl.  3i.|ri. 
132.  N.  Benl.  223.  pi.  254.  [Vin.  Abr.  Recovery  Common,  Z.  pi.  5.]  (h)  2  Co.  l.j.  a.  b.  Mo.  1%. 
345.  1  Anders.  140, 141.  [Vm.Abr.  Recovery  Common,  Z.  pi.  5.]  (c)  Mo.  154.  345.  1  Co.  61.1». 
62.  a.  b.  Poph.  5.  Jenli.  Cent.  250.  4  Leon.  150.  1  Anders.  282.  Goldb.  5.  10  Co.  42.  b.  < 
Rol.  Rep.  221.  1  Co.  127.  b.  128.  a.  3  Keb.  288,289.  Winch.  41.  Noy,  lo.  Palm.  159.  [I 
Prest.  Abst.399.    Vin.  Abr.  Recovery  Common,  G.  pi.  2.    Bac.  Abr.  Remainder,  H]. 


V 


(q)  S.  p.   Shep.  Touch.  43.    But  it  is  there  mitted  that  if  the  reversion  had  been  wellvestc^ 

said  that  the  estate-tail,  and  the  reversion  also,  in  the  crovrn,  it  could  not  have  been  hurti* 

and  the  conditionthereupon  may  be  barred ;  and  But  this  doctrine  has  been  questioned  b\  sow 

Mr.  Preston  observes  that  the  ground  is,  either  eminent  lawyer^*,  who  have  considered  the  stiL 

fraud,  or  that  the  intail  was  originally  inde-  34  and  35  H.  8.  to  be  merely  a  declaratioD  if 

pendent  of  and  unconnected  with  the  gift  of  the  the  common  law;  and  that,  where  ane«tat^ 

crown,  and  as  the  tenant  in  tail  might  have  en-  tail  was  not  protected  from  the  effects  of  a  cob- 

larged  his  estate-tail  into  a  fee-simple  prior  to  nion  recovery,  a  remainder,  or  reversion,  in  tk 

the  gift  to  the  crown,  he  cannot  be  aeprived  of  crown,  expectant  on  it,  was  not  protected ;  that 

his  right  by  any  subsequent  alienation  to  the  the  contrary  opinion  would  be  introductlTv  tf 

crown  by  the  person  who  had  the  reversion  or  something  like  a  perpetuity ;  for,  by  a  finti- 

remainder  expectant  on  the  estate-tail.   Ibid,  tion  of  the  ultimate  reversion  to  the  crowB,tk 

The  opinion  that  a  remainder  cannot  be  divested  tenants  in  tail  could  only  acquire  a  ba^  fee  !■ 

out  or  the  King  by  fine  or  recovery,  was  probably  the  estate.  See  5  Cm.  Dig.  2nd  edit.  529.  (Eo^) 

founded  on  the  decisions  in  this  case,  and  fTuf-  /  \  ^k    *i.            *      ..•        >.   . .                  ^ 

imm'«««f,antep.458.aDdn.(cl),ib.where  the  ^S^^S'^k^\1711?^1''''  ?£  ^«  »t»f«^  "• 

court  held  that  the  UmitaUon  of  the  reversion  *°*^  P-  ^^''  ^^  ^^ "^^^'^  **>•    C^) 

to  the  crown  was  void,  and  therefore  that  such  (s)  Sec  ante  p.  154,  5.,  md  the  note*  lii^ 

reversion  was  barred  by  the  recovery ;  but  ad-  (£o.) 
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of  him  in  the  remainder  (t).  1st.  Because  the  recoveror,  so  long 
OS  the  recovery  remains  in  force,  is  in  under  the  estate  of  tenant 
in  tail  (f),  which  estate  was  not  subject  to  any  of  the  said  incum- 
brances of  him  in  the  remainder:  for  suppose,  tl\at,  before  the 
recovery,  tenant  in  tail  had  made  a  lease  for  years,  or  acknow- 
ledged a  statute,  and  afterwards  had  sufferea  a  recovery,  and 
died  without  issue ;  without  question  the  possession  of  the  re- 
coveror shall  be  subject  to  the  lease  and  statute  of  the  tenant  in 
tail  (u),  and  shall  not  be  subject  to  the  leases,  and  statutes  of  him 
in  remainder  also,  for  then  there  would  be  confusion  (w).  Also,  the 
charges  of  him  in  remainder,  or  reversion,  cannot  take  effect  in 
possession,  till  the  remainder  or  reversion  comes  in  possession, 
and  that  cannot  happen  after  the  recovery.  The  same  law  (J)  of  The  perform* 
a  condition  annexed  to  a  reversion,  or  remainder,  for  the  reasons  ance  of  the 
aforesaid;  then  this  payment  to  Warren  cannot  divest  the  re-'  coald^o"have 
mainder  out  of  the  Queen,  for  three  reasons :  defeated  the 

1st.  Because  the  condition,  durinir  the  life  of  Warren,  was  ^««en'»re- 

flUrhar/rprl  mainder,  be- 

Uiscnargeci.  cause  tiie  con- 

2nd.  Because  he,  who  takes  the  benefit  of  a  condition,  ought  dition  during 
to  have  the  whole  estate  given,  revested  in  him  as  in  his  {d)  first  ^®  life  of  C. 
estate  (x),  and  that  cannot  be  here;  for  the  estate  for  life  of  charged^ 
Warren  was  barred  by  the  recovery :  also  the  tender  to  Warren,  ^^^^  ^^  ^y^^^ 
was  to  the  intent  to  revest  his  estate,  and  that  cannot  be  when  entersfor 
his  estate  was  barred,  and  cannot  be  revested;  for  which  cause  *>«'eachofa 
this  payment  cannot  divest  the  remainder  out  of  the  Queen.  ought  to  be 

A  third  point  was  argued  by  the  defendant's  counsel,  that  there  seised  in  his 
needed  not  in  this  case  any  (e)  office,  or  monstrans  de  droit  (y),  "*""^  estate, 
to  divest  the  remainder  out  of  the  Queen  by  force  of  the  condi?  i/^f^rms% 
tion ;  for  the  condition  is  performed  by  one  subject  to  another  dr»t^,  is  neces- 
subject  by  matter  in  pais,  and  inasmuch  as  the  estate  for  life  •^'y  to  divest 
cannot  be  revested  by  force  of  the  *condition,  unless  the  whole  the^ing  "* 
estate  to  which  the  condition  trencheth  be  defeated;  therefore  which  depends 
for  necessity,  and  by  operation  of  law^  the  estate  for  life  being  <>"  the  estate 
defeated,  the  remainder  to  the  Queen,  which  depends  upon  ^U  ^  ^  ^^ 
shall  be  defeated  also:  as  in  49  E.  3.  in  Isabel  {a)  Goodcheap's  L      53  a.  j 
case.     One  devised  houses  in  London,  devisable  by  custom,  and  l'f^\/l^' 
held  of  the  King,  in  tail,  and  if  the  donee  died  without  issue,  cited.  On  a    - 
tliat  the  land  should  be  sold  by  his  executors,  and  died ;  the  de-  devise  of  land*, 
visee  died  without  issue,  now  the  land  is  escheated  to  the  King,.  |,ei^*|j*f  J^* 

king,  in  tail,  and  if  the  donee  died  without  issue,  to  be  sold  by  executors,  on  the  event 
happening,  the  bargain  and  sale  of  tlic  executors,  divested  the  King's  estate  by  escheat, 
without  petition,  (t)  [Prest.  Watk.  Conv.  227.  1  Prest.  Conv.  16.  5  Cm.  Dig.  492.  1 
Fonb.  Tr.  Eq.  414.]  (t)  [Com.  Dig.  E^jtates,  B.  27.]  (d)  Co.  Lit.  202.  a.  1  Co.  86.  b.  4  Co. 
1^0.  b.  1  Rol.  474.  Cr.  El.  641.  (#-)  2  Rol.  215.  Cr.  Eliz.  641.  Mo.  546.  (a)  Lit.  Rep.  123. 
Godb.  443.  Cr.  El.  640.  8  Co.  76.  b.  49  E.  3.  16.  a.  b.  Br.  Escheat,  32.  Br.  Devise,  10.  FitE. 
Devise,  8.  Plowd.  259.  a.  4  Co.  58.  Raym.  83.  29  Ass.  31.  Hard.  13, 14.  Swinb.  335.  H 
Bol.  Rep,  351.    Post  53.  b.    3  Salk.  277.    [1  Fearn.  445.    Vin.  Abr.  Prerogative,  Q  11.  pi.  17], 


(t)  Ante  p.  152.,  and  the  books  cited  in  n«  (z)  As  to  this  rule,  and  the  exceptions  of  which 

(J),  ibid.    (Ed.)  it  admits,  see  1  Inst.  202  a.  b.  203  a.  ii.  97. 103. 

(u)  That  a  recovery  lets  in  the  prior  incum-  and  the  notes  ib.    (Ed.) 
brances  of  tenant  in  tail,  ante  p.l53..n.  (f  1)., 

and  the  books  there  cited.    (Ed.)  (v)  As  to  the  numstrani  de  droits  ante  p.  125. 

(w)  Ante  p.  152, 3.,  and  th«  notes  Ib.   (Ed.)  n.  (x  4).    (Ed.) 
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yet  the  bargain  and  sale  of  the  executors  shall  devest  the  King's 

estate  for  necessity,  and  that  without  petition,  or  monstram  de 

droit;  and  also  their  vendee  is  in  by  the  devisor,  paramount  the 

escheat  (z):  so  the  bargainor  in  this  case  shall  be  in  of  his  ancient 

A  recovery       estate,  paramount  the  remainder  to  the  Queen.     25  E.  3.  48.  a. 

(or  re-entfy)     (6),  if  a  disseisor,  or  one  who  hath  no  title,  makes  a  lease  for  life, 

by  one  having    ^|jg  remainder  to  the  Queen;  if  the  disseisee,  or  he  who  hath 

tenant  for  life    fP^  right,  recovers  against  tenant  for  life,  and  entereth,  the 

defeats  a  re-     Queen's  remainder  shall  be  thereby  defeated ;  otherwise,  if  the 

Kin^^#<'aij**U'  ^^^^^^U  ^  ^7  (^)  feigned,  or  no  titled  there  the  Queen's  remain- 

the  recovery  der  is  not  touched;  and  Plow.  Com.  553,  a.  b.  agrees  therewith; 

was  by  feigned  So,  if  tenant  in  tail  grants  the  land  to  the  King  in  fee  with  war- 

^^'^*  ranty,  and  the  King  grants  it  for  life ;  tenant  in  tail  dies,  and 

nanTin  uiT'  the  issue  in  tail  recovers  in  a  formedon  against  tenant  for  life, 

conveys  to  the  the  King's  estate  shall  be  defeated ;  as  it  appears  by  {d)  7  R*  2. 

Kingiofee  aide  del  roy  6l.  22  E.  3.  7.  ace.     And  so  it  was  said,  if  the  dis- 

wIm) nuuthe  "^'^^^  ^^  such  case  enters,  it  shall  defeat  the  King's  remainder, 

land  for  life.  See  Plow.  Comm.  [e)  489  a.     And  note  there,  the  principal  case 

aodUie  issue  of  the  Lord  Lovel :  an  estate  vested  in  the  King  shall  be  de- 

against  tenant'  ^^^^^^  hy  force  of  a  condition  by  an  act  in  law,  without  ofiice, 

for  iife.  or  monstram  de  droit :  and  mark  thei*e  the  cases  of  remitter  put 

LordLmoi^s  in  the  end  of  the  case*  Against  which  it  was  argued  by  theplain- 

esTte^^t^"  tiflPs  counsel,  that  admitting  the  remainder  to  the  Queen  to  be 

in  the  King,  ff^i  that  this  tender  in  pais  to  a  subject,  shall  not  divest  the 

may  be  de-  remainder  out  of  the  Queen.   .  For  as  Bracton  saitb,  {f)  nikd 

ofa^oiodi^^o^*  ^^^  cowc^ienj est  naturali  eequitati^  nnumquodque  dissdvi  to  ligO' 

by  act  in  law,'  ^^^^  ?<^  ligatum  est :  and  as  no  estate  can  be  vested  in  the  Qaeeo 

without  office,  without  matter  of  record,  so  no  estate  can  be  divested  ovi  of 

Isfeneral,  as  her  {g)  without  matter  of  record  (a  1).     See  Plow.  Comm.555i 

h^tMUr^oi*  ^'  ^'  *"  Walsingham's  case,  and  Plow.  Comm.  380.  Nevil'scase^ 

record,  bis  (A)  12.  H.  7.  and  many  other  books.  And  it  was  said,  that  when 

estate  caanot  an  estate  shall  be  divested  out  of  a  common  person,  iand  vested 

wuiwitoffice  ^"  another,  without  action,  entry,  or  claim,  it  shall  be  divested 

or  matter  of  out  of  the  King,  without  petition,  or  monstrans  de  droit ;  as  it  is 

record.  agreed  Plow.  Comm.  489.  ft.  in  the  Lord  Lovel's  case,  cited  bf 

[  *  63  b.  ]  the  other  side ;  but  when,  in  the  case  of  a  common  person,  the 

When  an  estate  shall  not  be  divested  out  of  him,  without  action,  entry,  or 

estate  might  claim ;  there  it  shall  not  be  divested  out  of  the  King,  without  pe- 

^ntofa^com-  titioTif  or  tnonstrans  de  droits  ^c.     *  And  (f)  the  principal  casein 

Dion  person,  Plowden's  Commentaries,  in  the  case  of  the  Lord  Lovel,  wti 

*"^tbe**^^*h  ^^'  agreed;  for  there,  by  force  of  the  condition,  if  it  had  been 

oot  action  ^   '  ^^  ^^^  ^^^  ^^  ^  common  person,  the  estate  gained  by  escheat 

entry,  or  should  be  divested  by  act  in  law,  without  entry  or  claim  ;  and  so, 

ctatm,  it  shall  oj^j  fQ|.  ^g  same  reason,  the  cases  of  remitter,  and  the  cases  in 

be  divested  out  '         •  »  ^ 

of  the  King^  without  petition  or  mofutrdtia  de  droit:  et  e  eom^erso.  (6)  Co.  I^t.  941.  a.  354.^ 
Cr.  El.  640.  1  Co.  16.  a.  (c)  Co.  Lit.  354.  b.  1  Co.  16.  a.  (d)  Co.  Lit.  354.  b.  4  Co.  59.  b.  (e)  Hob- 
348.  [Vin.  Abr.  Prerogative,  Q  11.  pi.  17, 18.]  (/)  4  Co.  57.  b.  5  Co.  26.  a.  6  Co.43.  b.  «Ust- 
359.  573.  Davis,  33.  b.  (g)  Cro.  Eiiz.  641.  Mo.  346.  Kelw.  7.  b.  {h)  12  H.  7. 21,  (t)  fViD.  Afcr- 
Prerogative,  Q  11.  pL  17]. 


(i)  See  ante  p.  379.  and  n.  (p  1).  ib.    (Ed.)  out  office.  But,  as  already  observed,  itisoHirr- 

(a  1)  Therefore,  if  land  be  given  to  the  King  wise  where  the  Rnig's  eatate  depeads  apoati^ 

by  deed  enrolled,  upon  condition,  the  grantor  estate  of  another,  and  the  former  U  deftiile^* 

jcauDot  enter  for  ureach  of  the  condition,  with-  thus,  in  the  case  of  a  lease  for  life  to  J.,  i^ 
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(a)  49  E.  3.  16.,  were  well  agreed.    And  also,  forasmtich  as  the 
executors,  in  49  E.  3.,  had  but  a  power,  they  had  no  other  mean 
but  only  to  sell  (b  1 ),  for  they  could  not  have  a  petition,  monstrans 
de  droitj  or  other  remedy.     But  in  this  case,  O.  Holford,  the 
grantor,  had  clear  and  apparent  remedy,  either  by  petition  or 
monstrans  de  droit     And  it  was  said,  that  the  Queen's  remainder 
did  so  privilege  the  estate  of  the  tenant  for  life,  that  the  grantor 
could /not  enter  upon  the  tenant  for  life  (c  1).    And  it  was  said, 
if  land   upon  condition  comes  to  the  Queen,  the  condition  is 
broken,  the  Queen  makes  a  lease  for  life ;  he  who  hath  the  con- 
dition cannot  enter,  but  ought  to  have  a  petition,  or  monstrans  de 
droU^  &c. ;  and  that  appears  in  the  book  in  [b)  9  H.  4.  4.  a.  b. 
A  man  bound  in  a  statute  conveys  land  to  the  King,  who  leases  A  man  boand 
for  life,  the  conusee  shall  not  extend  upon  the  possession  of  the  *"  *  ^^^^f  ^ 
tenant  for  life  (d  1).     And  it  was  said,  if  the  cases  put  before,  to^beKine 
when  he  who  hath  ri^ht  doth  recover  against  tenant  for  life,  the  who  leased  itir 
reversion  or  remainder  being  to  the  King  by  {c)  defeasible  title,  '*^*^'  the  cona- 
shall  divest  the  King's  estate,  should  be  granted,  yet  they  are  extend  npon 
"^  not  to  be  compared  to  our  case ;  for  in  our  case,  the  party  him*  the  posaesskm 
self,  who  hath  conveyed  the  land  lawfully  to  the  King,  would  for^Ufc^***"' 
now  defeat  the  estate  which  himself  hath  made,  by  entry,  which,  p^  ^^* 
as  was  said,  he  cannot  do ;  but  when  a  disseisor  conveys  land  to  conv.  695.] 
the  King,  and  the  King  grants  it  over  for  life,  there,  if  the  dis- 
seisee, who  is  a  mere  stranger,  by  his  entry  or  action,  shall  di- 
vest the  King's  defeasible  title,  yet  it  is  not  to  be  resembled  to 
our  case.     But  this  point  was  not  {d)  resolved,  for  the  Barons 
gave  judgment  upon  the  other  points. 

But  it  was  agreed  in  this  case,  although  the  .remainder  passed  Tfaoaghthe 
by  bargain  and  sale  (e  1),  so  as  in  judgment  of  law  an  use  passed  p"^id  bTlw-    • 
first,  and  although  it  was  of  a  thini?  which  lieth  in  grant  and  gain  and  nale, 
not  in  livery;  and  that  the  words  of  the  condition  are,  that  upon  *°^  ^^  condi- 
payment  of  the  money,  that  the  estate  shall  cease  and  shall  be  upoo"paymenC 
void,  yet  the  estate  shall  not  be  revested  in  the  grantor  without  ot  money,  tbe 
claim ;  for  the  estate  of  inheritance  cannot  be  determined  by  ®***^  *d°hll^ 
condition  {e\  without  entry  or  claim.     In  Newis  and  Scholas*  void  and  also 
tica's  case  in  Plow.  Com.  413,  a  difference  is  taken  between  a  was  of  a  thing 

lying  in  grant ; 
vet  the  estate  shall  not  be  revested  in  the  grantor  without  claim,  for  an  estate  of  freehold  cannot 
lie  determined  by  condition,  without  entry  or  claim.  Newis's  ciwe  cited.  A  limitation  may  dcter- 
mijie  ao  estate  without  entry  or  claim,  otherwise  of  a  condition,  (a)  49  E.  3.  16.  a.  b.  Ante 
53.  a.  [Vin.  Abr.  Prerogative,  Q  ai.  pi.  17.]  (b)  Br.  Petit.  9.  Br.  Sutute  Merchant,  11.  Br. 
Entry  Congeable,  21.  Fitz.  Petit.  15.  [Sec  n.  (a  1).  infra.]  (c)  Co.  Lit.  354.  b.  Cr.  El.  640. 
[Bae.  Xbr.  Remainder,  O.  V.  849.]  {d)  t  Rol.  Rep.  60.  {e)  Mo.  292.  345,  346.  Co.  Lit. 
S14.  b.  216.  a.    1  Co.  94.  b.    [Vin.  Abr.  Possession,  A.  pL  6.    Com.  Dig.  Condition,  O  5]. 


mainder  to  the  King,  with  condition  of  re*entry, 
on  the  lessor  paying  to  A,  10(.  on  payment  of 
that  sum  he  may  re-enter,  and  devest  the  re- 
mainder in  the  King,witlioutoffice,2  Roll.  Abr. 
915.  Mo.  546.  Cora.  Dig.  Prerog.  D.  89.,  and 
see  the  books  cited  in  n.  (a),  sup.  See  also  1 
Inst.  354.  b.  iii.  104.,  where  a  distinction  is 
taken- between  an  act  of  law  which  may  devest 
an  estate  out  of  the  King,  aad  a  tortious  act  or 
entry,  or  a  false  and  feigned  recovery  against 
toaaat  for  life  or  in  tail,  which  shall  never  de- 
vest the  King's  estate.    (Eo.) 

6 


(b  1)  As  to  powers  to  sell,  see  ante  p.  276« 
n.  (w).  and  the  books  there  cited.    (Ed.) 

(c  1)  But  see  n.  (a  1).  sup.    (Ed.) 

(d  1)  Ace.  Vin.  Abr.  Prerogative,  Q  11.  pi. 
ir.    (E».) 

(b  1)  For,  though  a  use  might  eesM  at  com'* 
mon  law  without  a  claim,  it  is  otherwtso  since 
the  Stat  27  H.  8.  c.  10.  by  which  the  posMssioo 
U  executed,  infra.  1  Inst.  218  a.  ii.  96  Coai« 
Dig.  CoodttioB,  O  5.    (Ed.) 
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condition  and  a  limitation  (f  1);  for  a  limitation  shall  detertntne 
an  estate  without  entry  6r  claim,  otherwise  of  a  condition.     See 
Browning  y.      Browning  and  Beston's  case,  133  and  136.     Another  difference 
BeMion  cited,     is  taken  between  a  rent  in  esse  granted  upon  condition,  and  a 
^  Tted^T^^t-  ^^"^  newly  created   granted  upon  condition  (g  1).      And  al- 
ed  on  condi-      though  an  (J')  use  at  common  law  might  have  ceased  without 
tion,  may  cease  claim,  yet  now  the  use  is  transferred  to  the  possession;  for  the 
jftriM^as  to"a" '  p' fading  is,  (g)  vigore  statutij  ^c.  de  usibus  in  possessionem  transr 
rent  in  esse,     ferendis  (h  1 ):  •so  that  now  since  the  statute,  to  such  qualities  to 
[  *  54  a.  1    which  estates  by  the  common  law  are  subject,  to  such  {a)  quali- 
ties uses  are  subject,  for  the  use  is  transferred  and  incorporated 
to  the  possession.  And  Baron  Ewens  said,  that  upon  this  reason 
A  rent  may  be  it  was  adjudged  in  the  King's  Bench,  that  where  one  by  deed 
reserved  upon  indented  and  inrolled,  bargained  and  sold  land  to  another  and 
Biaem*fee!"^    his  heirs,  rendering  rent,  that  the  (i)  reservation  was  good (i  1); 

for  now  the  use  and  the  possession  pass  tanquam  uno  Jlaiu^  and 
therefore  it  is  all  one  with  a  grant  of  the  land  itself;,  for  if  the 
use  should  pass  first,  then  rent  cannot  be  reserved  out  of  the  use, 
and  then  the  reservation  of  the  rent  would  be  void.  Also,  it  was 
resolved,  that  this  claim  of  the  remainder,  by  force  of  the  condi- 
tion, ought  to  have  been  made  upon  the  land,  and  that  a  ckim 
made  out  of  the  land  was  not  sufficient :  and  therefore  the  said 
bargain  and  sale  to  Bruyin  by  deed  indented,  being  made  at 
Westminster  outof  the  land,  (f)  could  not  in  this  case  enure  to  two 
effects:  scil.  first,  to  make  a  claim,  and  then  to  pass  the  remain- 
der, as  it  was  objected  by  the  defendant's  counsel.  See  Litt  40l 
If  a  villain  purchase  a  reversion,  the  (c)  claim  by  the  lord  ongbt 
to  be  made  upon  the  land  (k  1 ).  And  the  book  1 5  Ass.  12.  is  good 
law;  that  a  distress  upon  the  land,  after  a  condition  broken, 
amounts  to  a  claim  upon  the  seignory,  to  which  it  was  an- 
acondUkin  nexed  (l  1).  So  it  was  concluded,  first  because  the  remainder 
amounts  to  a  to  the  Queen  was  void  (f  )^  by  consequence  the  said  common  re- 
covery hath  barred  the  remainder  to  George,  and  by  consequence 
the  plaintiff,  claiming  under  the  recovery,  ought  to  have  judgmeni 
to  recover.  Secondly,  admitting  the  remainder  good  tothe  Queen, 
and  that  the  condition  was  not  discharged  during  Warren's  life; 
and  that  the  remainder  to  the  Queen  shall  be  defeated  without 
petition,  or  monsirans  de  droits  yet  the  same  is  not  determined, 
'till  claim  made  upon  the  land,  and  then  the  grant  of  the  Queen 
is  good,  and  the  second  grant  of  G.  Holford  to  the  Queen  is 
void,  and  by  consequence  the  second  recovery  is  a  good  btf* 

(/)  6  Co.  34.  a.  3  Co.  34.  a.  3  Co.  27.  a.  {g)  27  H.  8.  c.  10.  (a)  Co.  Lit.  23.  a.  1  Co.  157.  k 
138.  a.  6  Co.  34.  a.  [1  Bart.  Prec.  118.  n.  Bac.  Abr.  Bargain  and  Sale,  B.]  (6)  Co,  Lit  144, 
a.  Cr.  El.  595.  2  Rol.  448.  2  Inst.  673.  [See  n.  (i  1).  infra.]  (+)  Co.  Lit.  318.  (c)  Co.  liu 
119.  a.     Co.  Lit.  sect.  179.    Perkins,  sect.  29.    Mo.  346.    {%)  [Bac.  Abr.  Fraud,  C.  iii.  314.] 


The  claim  in 
this  case  was 
insufficient, 
for  a  claim  of 
a  remainder, 
&c.  by  force 
of  a  condition 
oaght  to  be 
made  upon 
the  land. 


A  distress 
on  the  land, 


claim  of  the 
seignory  to 
which  it  was 
annexed. 


(f  1)  As  to  the  difference  between  a  condi- 
tion and  a  limitation,  see  1  Inst.  214  b.  ii.  87. 
and  n.  (l  2).  ib.    (Ed.) 

(g  1)  See  ante  p.  215,  216.,  and  the  notes  ib. 
(Ed.) 

(h  1)  As  to  the  argument  from  the  usual 
course  ofpleading,  post  2  Co.  68.  a.'  3  Co.  9.  a. 
27.  a.  10  Co.  29.  and  see  1  Inst.  sect.  534. 17.  a. 
168.303.  iii.  367.  377.  506.  Hob.  162.  292.  295. 
2  Eun.  266.  Bac.  Abr.  Pleas,  v.  321.    (En.) 


(i  1)  Ace.  Shep.  Touch.  221,  «e7.  2  Woof* 
Conv.  18.  24.  Sngd.  Oilb.  Uses,  194.  n.  «*. 
Com.  Dig.  Rent,  B  3.  Bac.  Abr.  Barnun  uA 
Sale,  B.    Rent,€.    (Ed.) 

(k  ly  As  to  the  extinction  of  Tinenageiathii 
country,  1  Inst  i.  434,  n.  (m).    (Ed.) 

•  (l  1)  Ace.  BeviVn  aue,  po»t  4  Co.  9  b.    Co*. 
Dig.  Seisin,  C.    (Ed.)       , 
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But  against  the  grant,  by  the  letters  patent,  divers  objections  A»  to  the  let- 
were  made  by  the  defendant's  counsel :  ^"  patent. 

1st.  Forasmuch  as  the  Queen  recites  that  the  said  bargain  and 
sale  to  Warren,  the  remainder  to  the  Queen  was  upon  fraud 
and  covin,  and  it  was  not  found  that  it  was  upon  fraud  and 
covin,  It  was  said  that  the  patent  was  void,  because  the  Queen 
was  deceived  in  her  grant ;  and  then  admitting  the  remainder  to 
the  Queen  to  be  good,  the  land  doth  yet  remain  in  the  Queen, 
and  then  the  defendant  not  guilty,  as  to  the  plaintiff. 

Secondiv,  the  Queen  recites  her  estate  to  be  upon  (d)  con- 
dition, andan  truth,  at  the  time  of  the  making  of  the  letters  pa- 
tent, the  condition  was  discharged  during  the  life  of  Warren. 
And  for  this  cause  also,  the  patent  was  void,  because  the  Queen 
also  in  that  was  deceived.  For,  peradventure,  if  the  Queen  had 
known  that  her  estate  was  discharged  of  the  condition  during  the 
life  of  Warren,  and  had  not  been  subject  to  the  pleasure  of  G. 
♦Holford,  to  be  revoked  when  he  would,  the  Queen  would  not  [  *  54  b.  1 
have  granted  it.  As  to  the  first  objection,  it  was  resolved,  that 
the  grant  is  good  notwithstanding  that,  for  three  reasons : 

1st.  Whether  it  was  upon  fraud  or  no,  was  not  any  thing  ma-  igt.  Althoagh 
terial ;  for,  if  the  recital  be  of  a  thing  which  sounds  to  the  Queen'&  a  faUe  recital 
profit,  and  is  false,  that  may  make  the  patent  void  (b^  1).    But  {a)  p^te^  which* 
recital  of  a  matter  inpais^  and  not  of  record,  which  is  past,  and  sounds' to  the 
not  material  nor  valuable,  shall  not  impeach  the  grant.  King's  benefit, 

'  *^  ^  avoids  the 

grant,  yet  a  false  recital  of  a  thing  in  pais  executed  and  not  material,  does  not  hurt. 

(t)  Secondly,  it  appears  to  be  covinous,  and  need  not  be  averred;  ^nd-  A  false 

for  it  appears  to  be  made  upon  a  condition  to  be  defeated  at  his  [hin!fwiJ^ 

will,  and  the  intent  and  purpose  of  it  was,  to  prevent  Christopher  need  not  be 

of  his  birthriffht,  scil.  of  his  power  which  he  had  to  cut  off  the  •▼erred,  is  not 
.     1  °^^  I  material. 

remainder  to  George  by  a  common  recovery. 

■    Thirdly,  the  Queen  recites.it  to  be  upon  (raxxd  protU  nobis  salts  3rd.  A  recital 
liquet^  and  the  letters  patent  are,  ex  certa  scientia  4*  mero  motu^  which  is  true 
so  that  the  Queen  takes  special  knowledge  thereof,  and  itcomcth  gufficient. 
not  upon  the  suggestion  of  the  party.     And  as  to  the  second  ob- 
jection against  the  grant,  it  was  resolved,  (6)  that  notwithstanding 
that,  the  patent  is  good;  for  the  Queen's  recital  is  true  (n  1); 
for  at  first  the  said  bargain  and  sale  was  conditional,  as  it  was    , 
recited,  and  it  is  not  amrmed  by  the  recital,  that  it  doth  so  re- 
main.    Also,  the  condition  might  be  determined  by  matter  in 
paisy  scil.  by  release  to  Warren,  or  by  many  other  ways;  so  that 
it  would  be  hard  for  the  patentee  to  take  knowledge  thereof:  and 
a  thing  which  may  be  done,  or  performed  by  matter  inpaisj  need 
not  be  recited.  Warberton,  Serjeant  at  Law,  the  Attorney-gene- 
ral, and  Harris  of  Lincoln's-Inn,  were  of  counsel  with  the  plain- 
tiff; and  Williams,  Serjeant  at  Law,  Damport  and  others,  with 
the  defendant. 

(d)  Lane,  12.  [See  n.  (n  1).  infra.]  (a)  Lane,  109.   Cr.  Eliz.  641.   [Com.  Dig.  Orant,  O  9.  Bac. 
Abr.  Prerogative,  F.]  (f)  See  AUon  W<H)d*$  cuse^  1  Co.  41.  (Jb)  6  Co.  55.  b.  Lane,  12, 13.  Mo.  164. 

(m  1)  Ace.  Com.  Die.  Grant,  G  9.  Bac.  Abr.  patent,  in  general,  ante  p.  101.  n.  (r  2).    (Ed.) 
Prerogative,  (f2).    Ante  1  Co.  43  a.  p.  108, 9. 

Post  11  Co.  4  b.  90.    iyyer,33«  a.   2  Roll.  Abr.  (n  1)  Acc.  1  Mod.  196.    1  Ld.  Raym.  296, 

188. ;  and  see  as  to  Uie  constraction  of  letters  Com.  Dig.  Grant,  G  9.    (Ed.) 
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Mich.  39  &  40  Eliz. 


In  the  Common  Fieas< 


■^ak 


159?. 


Buckler 
«. 

Harris. 
ITPt.II.— 55  a.] 
S.C.  2  And.S9. 
Mo.  4f3.    Cr. 
£1.  450. 585. 
S.  C.  cited  ace. 
Bkin.  331.  544. 
[1  Mod.  117. 
t  WiU.  167. 
IS  East,  153. 
1  Taont.  593. 
«  N.  R.  497. 
1  Inst  U. 
154.(b).  Shep. 
Touch.  14.35. 
113,114.    1 
Wood's  Coot. 
ft3,  «f 4.    3 
Wood,690.699. 
716.  744  780. 
784.    4  Cm. 
Dig.  328.331. 
S  Sand.  Uses, 
S56. 262.     1 
Prest.  Est. 
219.253.    2 
Prest.  Est  12. 
1  Prest  CoDT. 
209.  261.  302, 
3.  305.ii.  137. 
155.  269.  441. 
442. 446.     2 
Prest.  Abst 
97.  126. 146. 


1,  Tenant  for  life,  tlie  remainder  in  fee  to  B.  made  a  lease  for  y^art  toi.S^9ai 
afterwards  granted  the  lands  to  C,  habendam  ^om  Midsommer  following  Ar 
life ;  tha  lessee  for  years  attorned }  and  after  the  expiration  of  the  term  C 
entered,  and  made  a  lease  at  will  to  D.f  to  whom  A,  levied  a.fine  •rate  sn^  &C} 
held,  1st  That  the  grant  to  C.  was  void,  for  the  law  will  make  coostnictiaa 
upon  the  whole  grant,  and  an  estate  of  freehold  cannot  commence  ni  fwtv. 
2nd.  That  the  grant  being  void  in  the  beginning,  the  subsequent  attomneot 
could  not  pass  the  reversion.    Srd.  That  when  C.  entered  by  colonr  of  (he 
grant,  he  was  a  disseisor.    4th.  That  if  the  fine  had  been  levied  to  the  db- 
scisor,  he  in  the  remainder  might  have  entered  for  the  forfeiture.    5th.  1%at 
the  fine  levied  to  the  lessee  at  will  was  a  forfeiture,  for  which  the  rr— li*''**- 
man  might  enter,  and  thereby  purge  the  disseisin;  and  the  teaantlbr  lileaad 
tenant  at  will  were  estopped  to  plead  fortes  Jinkt  Sf€. ;  and  of  eatoppebbf 
matter  of  record,  tending  to  the  disinherison  of  the  remainder-auui  or  fCftr- 
sioner,  they  may  take  advantage.  6th.  If  the  disseisee  levy  a  fine  to  a  straofer, 
the  disseisor  shall  retain  the  land  for  ever ;  because  the  diaaeiaee  against  kts 
own  fine  cannot  claim,  and  the  conusee  cannot  enter,  for  the  right  cannot  be 
transferred,  but  is  extinguished  by  the  fine,  whereof  the  diaaelsor  shall  take 
advantage. 

The  office  of  the  premises,  is  to  express  the  grantor,  grantee,  and  tiie  si^ 
ject  of  the  grant ;  and  that  of  the  habendum,  is  to  limit  the  estate,  so  that  tkf 
general  implication  of  the  estate,  which  will  pass  by  constmctioiioflawfayAe 
premises,  is  always  controlled  and  qualified  by  the  habendum. 
A  lease  to  two,  habendum  to  the  one  for  life,  remainder  to  the  other  for  li^ 
alters  the  general  implication  of  joiutcnancy  of  the  freehold. 
Distinction  between  a  grant  which  stands  not  with  the  rules  of  law,  andcanaot 
by  any  subsequent  act,  as  fivery  or  attornment,  be  made  good ;  and  a  gnit» 
which  is  good  in  its  inception,  but  is  to  be  perfected  by  a  snbseqnent  een* 
moay ;  as  if  the  feoffee  enters  before  Uvery,  he  is  bo  disseisor. 
A  right  of  a  particular  estate  may  be  forfeited,  and  he  in  the  remaisdcr^ 
thotigh  he  has  but  a  right,  may  take  advantage  of  It 


186.  206,  7. 

292. 395. 398. 41 1.  Pre?t.  Walk.  Conv.  33. 104. 114. 160. 164. 175. 214. 221. 222.  Wats,  Comp.  Isf. 
443,  4.  Vin.  Abr.  Disseisin,  C.  pi.  65.  H.  pi.  17.  N.  pi.  4.  Estate,  B.  pi.  9.  G  U  pi.  4.  Fhic,P. 
7.  pi.  3.  Grants,  I.  a.  pL  1.  I.  a.  3.  pi.  1.  Com.  Dig.  EsUtes,  H  2.  Fait  £  9.  Fine,  1 1.  L» 
Bac.  Abr.  Estate  for  Life,  c.  iii.  571.  Feoffment,  B.  c.  2.  Dob.  as  to  the  6th  point,  March.  6& 
Gouldb.  162.    Cro.  Car.  484.    Sugd.  Gilb.  Uses,  123.  n.    See  tlie  notes  and  references  infrt}. 


(a)  [See  the  re-  The  case  between  (a)  Buckler  and  Han*iS|  in  the  Common  Fleas, 
ferences  sup.]   ^(^j^j^  y^^^^  rj.^^  3^  j,jj^^  ^^  ^^^j^ .  j^^  ejectione  firmw,  it  wis 

found  by  special  verdict,  that  Buckler  Was  tenant  for  life,  the  re- 
mainder over  in  fee ;  tenant  for  life  made  a  lease  for  four  jesn, 
in  March  20  Eliz.  the  lessee  entered ;  tenant  for  life  grsoted 
tenemerUa  jprcedieta  to  C,  habendum  tenementa  predicta  from  the 
feast  of  the  nativity  of  St.  John  the  Baptist  next  following  fof 
life,  afler  the  said  feast  the  lessee  for  years  attorned;  the  yean 
expired,  C  entered,  and  made  a  lease  at  will  to  D.^  to  whom  tbe 
tenant  for  life  levied  a  fine  come  ceo^  Sfc. ;  he  in  remainder  in  ^ 
entered,  and  made  a  lease  to  the  plaintiff,  tlie  tenant  at  will  en* 
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tered  upon  him,  and  he  brought  the  ejectione  firmse.     And  judg- 
ment was  given  for  the  plaintiff.     And  in  this  <?ase  five  points  r  ^|f  r  j?  u  t 
were  resolved.  t     B5  b.  J 

1st.  That  the  grant  to  C.  was  void:  for  the  law  will  make  ist.  That  the 
construction  upon  the  {b)  whole  grant;  and  an  estate  of  freehold  snmt  to  C. 
cannot  commence  in  (c)  futuro  (a).     And  the  habendum  in  this  Jh^iaw^wm*^ 
case  is  not  contrary  to  the  premises ;  for  no  certain  estate  is  con*  make  con- 
tained in  the  premises,  but  generally  the  land  given  and^granted,  «tnictioo  opon 
which  might  be  qualified  by  the  habendum  to  an  estate  for  years,  CTanT'wnd  an 
or  at  will  (b).     For  the  office  of  the  {d)  premises  of  a  deed  of  estate' of 
feoffment  is  to  express  the  grantor,  grantee,  and  thing  to  be  fr®®'*^^** 
granted,  and  the  office  of  the  {e)  habendum  is  to  limit  the  estate;  ^nwin*™' 
so  that  the  general  implication  of  the  estate  which  shall  pass,  by  Aitaro. 
construction  of  law,  by  the  premises,  is  always  controlled  *and  (a)  '^**®  ^^^  ^ 
qualified  by  the  habendum  (e).     As  a  lease  to  (J)  two,  habendum  i,  to^'Spress' 
to  one  for  life,  the  remainder  to  the  other  for  life,  will  alter  the  ^^  grantor, 
general  implication  of  joint-tenancy  of  the  freehold,  which,  with-  S[*°^®v.»  "^\ 
out  any  habendum,  would  be  made  (o).     And  although  the  ha-  tiiegTiuit^;uid 
bendum  be  void,  and  so  in  effect  as  no  habendum,  yet  no  estate  that  of  tiie 
shall  pass  by  implication  of  law  against  the  express  limitation  of  J^HmklSe  ^' 
the  party,  although  his  limitation  oe  void  (£) ;  and  so  it  was  ad-  esute,  so  that 
judged  in  the  Kmg's  Bench  between  (c)  Hogg  and  Cross  for  the  general 
houses  in  London,  M.  33  &  34  El.  in  ejectione  firmae.  Ihe  wtole"  ""^ 

which  wUl  pass  by  construction  of  law  by  the  premises,  is  always  controlled  and  quaUfied  by  the 
habendnm.  A  lease  to  two,  babendnm  to  the  one  for  life,  remainder  to  the  other  for  life,  alters 
the  general  implication  of  joint-tenancy  of  the  freehold.  Hogg  v.  Croats  cited,  (b)  3  Co.  59.  b. 
Godb.  324.  (c)  2  And.  29.  Mo.  393,  394.  423,  424.  881.  2  Wils.  165.  2  BI.  Com.  299.  Qr. 
EI.  29.  2^,  255.  440.  585.  Cr.  Car.  647,  548.  Cr.  Jac.  376.  563.  1  Jones,  437.  Oodb.  265. 
451.  1  Rol.  Rep.  109, 110.  138.  ^3, 954.  256. 261.  4  Leon.  8.  Co.  Lit.  48.  b.  2  Rol.  10.  66. 
11  Co.  77.  a.  78.  a.  Br.  Grant,  60.  Br.  Patent,  29.  Pahn.  29,  30.  5Co.94.l>.  2BiilBt272. 
273,  274, 275.  303.  Hob.  171.  Bridg.  108, 109.  Hetley,  23.  2  Brownl.  299,  300.  fl  Wood's 
Conv.  224.    4  Cm.  Dig.  328.    2  Prest.  Conv.  446.]    (d)  Co.  Lit.  6.  a.    9  Co.  47.  b.    2  Rol.  65. 


Dall.  30.  pi.  10.    1  Leon.  10, 11.    8  Co.  154.  b.    [Shep.  Touch.  113, 114.    1  Wood's  Conv.  223, 


(a)  Acc.  post  5  Co.  94  b.  8  Co.  75  a.  1  Ld.  Grants,  I.  a.  3.  pi.  1.  Com.  Dig.  Fait.  £9.* 
Raym.  84.  1  Salk.  227.  1  Wils.  176.  Dougl.  Bac.  Abr.  Feofiinent,  C  2.  So  if  a  grant  bo 
337.  1  Inst.  217  a.  ii.  12, 14.  Plowd.  25.  33,  made  to  Vno  persons  jointly,  the  habendum  may 
155.  485.  489.  Shep.  Touch.  127.  2  Bl.  Com.  limit  a  moiety  to  one  and  a  moiety  to  the  other, 
108.  Fcame,  233.  WaUe.  Desc.  202.  1  Prest.  making  the  lessees  tenants  in  common,  whereas 
Est.  2nd  edit.  219.  253.  ii.  126. 146.  2  Prest.  by  the  premises  they  were  joint-tenants,  1  Inst. 
CV)n?.  155.  Prest.  Watk.  Conv.  33. 175.  Vin.  183  b.  ii.  241.  Antep.  478.  n.  (y).  (Ed.) 
Abr.  Estate,  B.  pi.  9.  Bac.  Abr.  Feoffment,  B.  (e)  Thus,  if  a  feofiipent  be  maae  to  one,  ha« 
Ante,  1  Co.  66.  b.  p.  170.  (z.)  This  rule  extends  benaum  aner  the  death  of  the  feoffor  to  the 
tograntsof  lands  in  possession,  and  to  grants  of  feoffee  in  tail,  &c,  with  livery  thereon  sMim- 
thc  reversion  of  lands,  and  of  incorporeal  here-  dum  formam  charia^  though  the  words  in  the 
ditaments  already  created ;  but  it  does  not  hold  premisef  would  constitute  by  implication  an 
with  respect  to  grants  of  rents,  &c.  newly  estate  for  life,  yet  the  intent  being  explained 
created,  conveyances  to  uses,  trusts  in  equitv,  by  the  habendum  to  have  been  to  give  a  fee, 
or  limitations  in  wills.  Ante  p.  216.  n.  (w  1),  that  intent,  though  incapable  of  being  actually 
and  see  1  Inst.  iii.  103.  (o).    (Ed.)  carried  into  effect,  will  nevertheless  defeat  the 

(b)  Acc.  1  Inst.  183  a.  ii.  241 . 4  Cru.  Dig.  331.  implication  on  the  premises,  and  the  whole  will 
2  Sand.  Uses,  256.  For  the  leaming^  with  res-  be  void ;  for  it  appears  to  be  the  intent  of  the 
pect  to  the  habendum  in  general,  see  ante  p.  feoffor,  that  no  estate  shall  pass  but  in  futoro, 
478.  n.  (y).    (Ed.)  viz.  after  his  death ;  and  then,  thou;;h  tliat 

fc)  Ante  p.  478.  n.  (y).    (Ed.)  cannot  take  effect  consistently  with  the  rules  of 

d)  Acc.  2  Sand.  Uses,   262.     Vin.  Abr.  law,  yet  it  shall  operate  to  prevent  an  JmpUca« 
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2nd.  That  the        Secondly,  that  the  grant  being  void  at  the  beginning,  the  (rf) 

^^'^be^      attormnent  after  Midsummer   would  not  make  the  reversion 

beginning,  the  pass  (f);  for  quod  {e)  ab  initio  non  valet,  tractu  temportsnon  con- 

subsequent        valescet. 

attornment 

could  not  paas  the  reversion. 

Srd.Thatwhen  Thirdly,  when  C  cntereth  by  colour  of  this  void  grant,  he  is  a 
colour  of  Uie^  (/)  disseisor  (c).  And  a  diflFerence  was  taken  betwixt  a  grant 
grant,  he  was  made  by  agreement  of  the  parties  which  stands  not  with  the  rules 
a  disseisor.  of  law,  and  which  never  can  by  any  subsequent  act,  as  by  liven', 
Distinction  ^^  attornment,  be  made  good,  and  a  grant  good  at  the  beginning, 
grant  which  but  to  have  its  perfection  by  a  subsequent  ceremony  (h).  Asia 
stands  not  case  of  a  charter  of  feoffment,  if  the  feoffeie  enteretb  before 
Tl**  ^and***  livery,  he  is  no  disseisor  (l),  for  the  charter  is  good ;  and  the 
cannot  by  any  agreement  of  the  party  accords  with  the  law,  and  it  may  be  made 
subsequent  good  by  livery  of  seisin  [g)  subsequent.  Note,  there  is  difference 
or  attornment  between  a  good  beginning,  or  a  foundation  capable  of  a  building, 
beraadegoodj  and  a  bad  one,  which  wanteth  foundation,  upon  which  nobuild- 

and  a  grant       ]^q  can  stand. 

which  IS  good        ° 

in  its  inception,  but  is  to  be  perfected  by  a  subsequent  ceremony ;  as,  if  tli«  feoffee  enters  before 

livery,  he  is  no  disseisor. 

4th.  That  if  the  Fourthly,  it  was  agreed,  that  if  the  fine  had  been  levied  (A) 
^t^to  Ui?  *^  ^^  disseisor  himself  come  ceo^  Sfc.,  he,  who  had  the  right  of 
disseisor,  he  remainder,  might  enter  for  the  forfeiture  (k);  for  it  was  agreed, 
">  the  f^>^^'  that  the  (i)  i:ight  of  a  particular  estate  might  be  forfeited,  and 
enteneS  for  the  entry  given  thereby  to  him  who  had  but  a  right  to  the  remain- 
forfeiture,  der :  as  if  lessee  for  years  be  ousted,  or  lessee  for  life  be  disseised, 
A  right  of  a  an  J  thg  lessee  for  years  brings  an  assise,  or  other  real  action, 
esute^may  be  ®"^  ^^  lessee  for  life  brings  a  writ  of  right,  it  is  a  forfeiture  of 
forfeited;  and   their  right ;  and  he  who  hath  but  a  right  of  reversion  may  enter 

the  remain-      for  the  forfeiture  (l). 

der-man  ^   ^ 

though  he  has  but  a  right,  may  take  advantage  of  it. 

5th.  m^Uie  Fifthly,  it  was  agreed,  that,  in  the  case  at  bar,  the  fine  levied 
the  lessee  at     *^  ^^^  tenant  at  will  was  a  {k)  forfeiture,  and  he  who  bad  the 

will  was  a  forfeiture,  for  which  the  remainder-man  might  enter,  and  thereby  purge  the  dissnun; 
and  the  tenant  for  life  and  tenant  at  will  were  estopped  to  plead  pitrtes  fi»i»y  &c. ;  and  of  estop- 
pels, by  matter  of  record,  tending  to  the  disinherison  of  the  remainder-man  or  reversioner,  tbtf 
may  take  advantage,  (d)  Cr.  Jac.  563.  {e)  Cro.  El.  685.  Co.  Lit.  36.  a.  4  Co.  2.  b.  90.  a,  10C«. 
et.  a.  Cowley,  214.  8  Co.  1S5.  b.  Davis,  3«.  a.  2  Bulst.  304,  3<)5.  3  Bulst.  192.  (/)  Cr.  El.  4Jl. 
Cr.  Car.  306. 388.  Lit.  Rep.  298.  373.  Cr.  Jac.  660.  IJones,  316.  [See  n.  (o).  infra.  J  (r)  Co.  lit. 
49.  a.  [«  Wood's  Conv.  699. 716.]  (A)  Co.  Lit.  262.  a.  (f )  Co.  Lit.  262.  (k)  «  And.  29. 30.  Cr. 
El.  460, 461.  686.  Mo.  42.  [See  n.  (m).  infra]. 


tion  of  any  otlier  intent,  and  so  render  the  whole  the  lease  of  a  person  who  had  no  title,  is  a  <&«• 

instrument  void;  for  this  being  the  clear  pur-  seisin,  Blvndelly.Bavgh,  Cro.  Car.  302.    As  to 

port  of  the  deed,    when  taken  collectively,  disseisin  in  general  and  its  consequences,  itt 

nothing  shall   pass  in  any  other  manner.     1  post  2  Co.  59  b.  n.  (a).    (Ed.) 

Wood,  226.  n.  Cro.  Eliz.  254.  Hob.  171.  Skin.  (h)  S.P.  Vin.  Abr.  Dlsseixin,  H.  pi.  17.  sad 

544.  2  Roll.  Abr.  66.  2  Prest.  Conv.  441.  Com.  see  2  Prest.  Est.  12.    (Ed.) 

Dig.  Fait.  E  9.     Bac.  Abr.  Feofiinent,  C  2.  (i)  That  by  such  entry  the  feoffee  becoates 

Ante  p.  478.  n.  (y).    (Ed.)  tenant  at  will,  by  the  construction  of  law,  1 

(f)  So  a  confirmation  of  a  void  estate,  has  no  Inst.  sect.  70.  76  b.  i.  637.  and  n.  (a),  ib.  Dtn 
operation,  1  Inst.  306  b.  ii.  647.  As  to  attorn-  v.  Fernside,  1  Wils.  176.  Vin.  Abr.  DissdstD, 
ment  in  general,  ante  p.  258.  (y  4).    (Ed.)  H.  pi.  17.     (Ed.) 

(g)  Acc.  2  Prest.  Abst.  292.  Com.  Dig.  Es-  (k)  As  to  entry  for  forfeiture  in  general,  set 
tates,  H  2.    Vin.  Abr.  Disseisin,  C.  pi.  65.  H.  ante  p.  67.  &  n.  (k).  ib.    (Ed.) 

pi.  17.    So  it  is  of  an  entry  under  a  void  will,  (l)  S.  P.  1  Inst.  252.  ii.  809.     Bac  Abr.  Es- 

or  by  an  heir,  when  there  is  a  devisee,  Hulm  tate  for  Life,  C.  ii.  571.     (Ed.) 
V.  Heylock,  Cro.  Car.  100.    So  an  entry  under 
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right  of  remainder  might  enter  upon  the  tenant  at  will,  and  by 
that  purge  the  disseisin  (m);  and  the  tenant  for  life,  and  the 
tenant  at  will  also  shall  be  (/)  estopped  to  say  (m)  quod  partes 
Jinis  Jiihil  habuerunt  (h)  ;  and  of  such  estoppels  which  are  by 
matter  of  record,  and  trench  to  the  dismherison  of  them  in  the 
reversion  or  remainder,  they  shall  take  advantage,  although  they 
be  not  parties  to  it,  as  of  an  (n)  aid  prayer  of  a  stranger  (o),  *or  [  ♦  56  a.  ] 
by  {a)  acceptance  of  a  fine  sur  conusans  de  droit  come  ceo^  Sfc. 
Although  he  in  the  reversion  or  remainder  be  not  party  to  the 
record,  yet  he  is  privy  in  estate  to  take  advantage  of  any  forfei- 
ture by  any  matter  of  record  done  to  his  disinherison. 

Sixthly,  it  was  said,  that  if  the  {b)  disseisee  levy  a  fine  to  a  6th.  If  the 
stranger,  that  in  this  case  the  disseisor  sh  Jl  retain  the  land  for  <*»88ei8ee  levy 
ever;  for  the  disseisee,  against  his  own  fine,  cannot  claim  the  TtrirngS^the 
land,  and  the  conusee  cannot  enter ;  for  the  right  which  the  co-  disseiso/shall 
nusor  had  cannot  be  transferred  to  him;  but,  by  the  fine,  the  j;«ta»nt*>ej*nd 
right  is  extinct;  whereof  the  disseisor  shall  take  advantage  (f)  (p).  the  diwisee 

against  his  own 
^joe  cannot  claim,  and  the  conusee  cannot  enter,  for  the  rivht  cannot  be  transferred,  but  is  ex- 
ingnisbed  by  the  fine,  whereof  the  disseisor  shall  take  advantage.  (J)  Cro.  £1.  586.  [Com. 
Dig.  Fine,  I.  1.]  (m)  Co.  Lit  252.  a.  (n)  Co.  Lit.  252.  a.  10  H.  7.  20.  b.  [Vin.  Abr.  Estate, 
6.  b.  pi.  4.,  and  see  n.  (o).  faifra.l  (a)  1  Rol.  852.  Co.  Lit.  252.  a.  Dyer,  148.  pi.  79.  9  Co« 
106.  b.  1  Mod.  Rep.  117.  3  Keb.  687,  688.  1  H.  7. 12.  a.  b.  [Shep.  Touch.  13, 14.  2  Wood's 
Conv.  744.  Ante  p.  37,  8.  n.  (l2).]  (6)  Cr.  Car.  306. 484.  Co.  Lit.  49.  a.  1  Jones,  316.  398. 
Goldb.  162.  1  Roi.  865.  £.  pi.  3.  3  Co.  90.  a.  91.  a.  [2  Wood's  Conv.  780.  See  n.  (l).  Infra]. 
(t)  See  Co.  Lit.  214.  266. 277. 3.  Co.  59. 

(m)  Acc.  1  Mod.  117.    Bac.  Abr.  Estate  for  a.,  where  a  disseisee  levied  a  fine,  and  declared 

Lite,  C.  ii.  571.    (Ed.)  the  use  thereof  by  deed  to  the  conusee,  Bridg- 

(n)  All  parties  to  a  fine,  are  barred  for  ever,  man,  Ch.  J.  held,  that  it  should  not  enure  to  the 

whetiier  any  interest  passes  or  not,  for  every  use  of  the  disseisor,  but  if  no  use  had  been  de« 

one  shall  be  concludea  by  his  own  deliberate  clared,  it  should  have  been  to  the  use  of  the 

act,  2  Inst.  516.'  Pig.  Rec.  32.   Webb  v.  HiU^  disseisor,  and  extinguished  the  right  of  the  dis« 

Cro.  Eliz.  21.  Lord  Say  and  SeU^$  ease,  10  Mod.  seisee.  Acc.  Com.  Dig.  Fine,  L.,  and  see  Wil^ 

45.  Doe  d.  Luahington  v.  Bishop  of  Landajf,  2  Uame,  leasee  of  HugheSy  v.  Thomas^  12  East,  154. 

N.  R.  497.   Heps   v.    Hereford^    2  Bam.    &  Sogd.  Gilb.  Uses,  123  n.    However,  the  doc- 

A.  242.    Com.  Dig.  Fine,  1 1.,  and  see  The  ease  trine  in  the  text  appears  to  be  weU  founded, 

offinesy  post  3  Co.  84  a.    (Ed.)  and  is  supported  by  such  a  weight  of  concurring 

(o)  Aid-prayer  of  a  stranger  is  a  forfeiture,  authority,  that  the  point  can  scarcely  at  this 

because  he  thereby  acknowledges  the  reversion  day  admit  of  dispute.    See   fVeale  v.  Lower, 

to  be  in  a  stranger,  Le.  62.  Cro.  Eliz.  451.586.  PoUex.  66.    Nicholas  Moore's  case.  Palm.  365. 

1  Inst.  252  a.  ii.  208.      Ante  p.  37.  (l2).      As  Goodrighi  v.  Forester ^  1  Taunt.  593.    12  East, 

to  aid-prayer  in  general,  see  2  Lee's  Diet.  Pract.  153.     1  Inst.  49  a.  (4).  il.  154.  (b).  354.  (52). 

1064.    2  Saund.  45  i.    Booth,  61.     2  Bos.  &  P.  Shep.  Touch,  ed.  Prest.  14.  35.  Watk.  Conv. 

384,  386.    3  Chit.  Plead.  645,  649.    Ante  p.  ed.  Prest  114.  164.  214.    1  Prest.  Conv.  209. 

125.  (w  4).    (Ed.)  261.  302,  3.  305.    2  Prest.  Conv.  137.  269. 

(p)  This  point,  of  excluding  the  disseisee,  2  Prest.  Abst.  186.  206,  7.  395.  411.  Wats, 
was  denied  in  March.  66, ;  and  by  Popham  and  Comp.  Inc.  443,  4.  Vin.  Abr.  Disseisin,  N.  pi. 
Gawdy,  Js.  Oouldsb.  162.  if  during  the  dis-  4.  Fine,  D.  7.  pi.  3.  Com.  Die.  Fme,  L.  So 
seisin,  the  disseisee,  where  he  hath  nothing  but  it  should  seem  that  a  fine  levied  to  a  stranger, 
a  right,  levy  a  fine  to  a  stranger,  the  disseisor  by  the  owner  of  a  contingent  interest,  purport- 
shall  not  take  advantage  of  it.  And  by  Bram-  ing  to  pass  the  legal  fee  in  contingency,  will 
ston  and  Croke,  Js.  in  Fihherbert  v.  Fitzher-  extinguish  the  same,  and  enure  to  the  benefit 
berty  Cro.  Car.  484.,  the  fine  by  a  disseisee  to  a  of  the  person  in  possession,  see  1  Prest.  Conv. 
stranger  shall  not  enure  to  the  benefit  of  the  208.  2  Prest.  Abst.  96.  Watk.  Conv.  3rd  edit' 
disseisor,  but  to  the  use  of  the  conusor  himself ;  221.  Vid.  tamen  Sugd.  Gilb.  Uses.  124  n.  But 
for  otherwise  a  disseisin,  being  secret,  \nay  a  fine  sur  consessit  for  ^ears,  will  not  extin-' 
be  the  cause  of  disinherison  of  any  one  who  in-  guish  the  right,  but  will  bind  the  title  by  way  of 
tends  to  levy  a  fine  for  his  own  benefit.  And  estoppel,  fveale  v.  Loiofr,  PoUexf.  54.  2  Prest. 
In  Earl  of  Peterborough  v.  Bludworth,!  Lev.  ^28  Conv.  137.  Watk.  Conv.  ed.  Prest.  222.  (Eo.) 
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C.  K.  and  Elizabeth  his  wife,  seised  of  land  in  the  right  of  the  wife,  the  wife, 
without  the  consent  of  her  husband,  executed  an  indenture,  by  which  she  alone 
declared  the  uses  of  a  fine  to  be  afterwards  levied,  to  herself  for  life,  withoot 
impeachment  of  waste,  and  after  to  the  connsees  for  their  lives,  to  the  intent 

*Pj  jj tgv  ^         that  they  should  suffer  J,  S.  to  take  the  profits  for  his  life,  with  remainden 

8.  C.  Co.  £n't.        over.    Eight  yer.r8  after,  the  husband  executed  an  indenture,  by  which  the 

uses  were  declared  to  himself  and  his  wife  for  life,  and  after  to  the  u&es  limi- 
ted by  the  wife's  indenture,  and  afterwards  the  fine  was  levied  accordia^y; 
held,  that  both  the  declarations  of  uses  were  void,  and  that  the  fine  enured  to 
the  wife  only.  Held,  also,  1st.  If  husband  and  wife  levy  a  fine  of  the  wife's 
land,  and  the  husband  alone  declare  the  uses,  this  binds  the  wife,  if  her  dis^ 
sent  do  not  appear ;  for  in  such  case  her  assent  shall  be  intended,  tnd.  If 
husband  and  wife  join  in  selling  her  estate,  and  afterwards  levy  a  fine  to  tiie 
▼endee  and  his  heirs,  it  will  bind  her  without  any  writing  proving  her  assent 
Srd.  Every  person  may  declare  uses  according  to  his  estate  in  the  land ;  for 
the  use  follows  the  ownership  of  the  land ;  and  if  the  husband  declares  one 
use  and  the  wife  another,  they  are  both  void,  for  the  wife,  Aough  she  has  tkc 
estate,  yet  is  not  miJuriSf  but  under  the  power  of  her  husband  ;  and  the  Ins- 
band,  though  he  is  nn jvrtf,  has  no  estate  in  the  land.  4th.  That,  though  tiw 
variance  was  only  in  the  first  particular  use,  and  the  uses  in  remainder  were 
agreeable  to  both  their  consents,  yet  all  the  uses  were  void.  But,  if  hnsbaiMl 
and  wife  agree  in  the  uses  in  part  of  the  land,  and  vary  in  the  residue,  it  a 
good  for  part  and  void  for  the  remainder. 

In  a  fine  of  the  vinfe's  leuid  by  husband  and  wife,  the  whole  estate  passes  fron 
the  wife,  and  the  conusee  is  in  by  her  only ;  and,  if  the  fine  be  reversed  for 
the  nonage  of  the  wife,  the  whole  estate  which  passed  by  the  fine  shall  be 
restored  to  the  wife. 

An  infant,  or  non  compos,  may  declare  the  uses  of  a  fine,  levied  by  him,  umI 
it  shall  bind  him  so  long  as  the  fine  continues  in  force. 
Joint-tenants  may  each  declare  different  uses  of  their  respective  shares. 
If  one  seised  on  the  part  of  the  mother  make  a  feoffment,  without  eonsidenf 
tion,  the  use  results  as  before. 

On  a  fine  by  two  joint-tenants,  one  for  life  and  the  other  in  fee,  or  by  temnt 
for  life  and  the  reversioner,  without  any  declaration  of  uses,  they  are  seised 
as  before ;  so  if  the  owner  of  the  land  and  a  stranger  join  in  a  fine,  the  ose 
results  wholly  to  the  owner. 

1  Cm.  Dig.  439. 441.  iv.  162,  3, 4,  5^6.  v.  149.  203.  301.  1  Sand.  Uses,  57. 
95.  177,  8,  9, 180, 181. 1  Foubl.  Tr.  Eq.  87.  Watk.  Desc.  263,  4.  283.  1  Prest.  Conv.  256. 311, 
312, 313,  314, 315,  316,  317.  ii.  74.  iii.  429,  430.  435.  1  Prest.  Abst.  325.  Vin.  Abr.  Baron  and 
Feme,  P.  pi.  10.  Error,  K.  pi.  16.  Fine,  I.  a.  pi.  3. 7.  S.  a.  pi.  2,  3.  Uses,  O  5.  pL  2.  5, 6,f. 
T.  pi.  1.  4. 6, 7. Com.  Dig.  Baron  and  Peine,  G  1.  Enfant.  B  2.  Uses,  D  2.  Bac,  Abr,  Enw, 
B  li.  458.  Joint-tenants,  I.  6.  Uses,  E  1.  I.  vii.  126.  Dub.  as  to  the  1st  point,  Shep.  Towk 
ed.  Ather.  37.  n*    See  the  notes  and  references  infta]. 
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Radford, 
In  a  replevin  between  Colgate  and  Blithe,  of  the  taking,  in  « 
place  called  Ryecroft,  in  Floodstray,  in  the  county  of  Lancaster; 
the  defendant  made  conusance,  as  bailiff  to  Robert  Beckwith, 
because  Elizabeth  Beckwith  his  mother  was  seised  in  fee,  and 


56  b.— *57  a.  .  BSCKwrrn's  case.  J81 

died  seised,  whereby  it  descended  to  him  as  her  son  and  heir, 
who  entered  and  was  seised ;  and  for  damage-feasant,  the  defen- 
dant, as  bailiff  to  the  said  Robert,  did  distrain,  &c.     In  bar  of 
which  avowry,  the  plaintiff  said,  that  the  said  defendant  shall  not 
be  received  to  say  that  the  said  Elizabeth  died  seised  in  fee,  for, 
long  time  before  the  distress,  &c.  the  said  Elizabeth  was  seised  in 
fee,  and  took  to  husband  Christopher  Kenne,  who  levied  a  fine 
to  the  use  of  the  said  Christopher  Kenne  and  the  said  Elizabeth 
his  wife  for  their  lives,  and  afterwards  to  the  use  of  the  conusees 
for  their  lives,  to  the  intent  that  they  should  permit  the  said 
Robert  Beckwith  to  take  the  profits  of  the  tenements,  in  which, 
&c.  for  his  life,  with  divers  remainders  over,  &c.     Against  which 
the  defendant  said,  that  the  said  fine  was  levied  to  the  use  of  the 
said  Elizabeth  in  fee,  without  this,  that  it  was  levied  to  the  use 
of  the  said  Christopher  and  Elizabeth  for  their  lives,  iU  supra  ,- 
and  the  jurors  found  a  special  verdict  to  this  effect :  Christopher 
Kenne,  and  Elizabeth  his  wife,  were  seised  of  the  tenements 
aforesaid  in  fee,  in  the  right  of  the  said  Elizabeth ;  and  that  an 
indenture  was  made  by  the  said  Elizabeth,  without  the  assent  of 
her  husband,  between  her,  by  the  name  of  Elizabeth  Beckwith^ 
one  of  the  daughters  and  heirs  of  Roger  Cholmley,  Knt.  on  the 
one  part,  and  William  Vavisour  and  other  conusees  in  the  said 
fine  on  the  other  part,  bearing  date  ♦the  14th  day  of  March,  in  [  *  57  a.  ] 
the  14th  year  of  the  reign  of  our  sovereign  lady  the  Queen  that 
now  is,  (which  she  sealed  and  delivered  as  her  deed  in  August 
afterward  without  the  assent  of  her  husband,)  by  which  indenture 
the  said  Elizabeth  alone  limited  and  declared  the  uses  of  a  fine 
which  afterwards  should  be  levied,  to  be  in  form  following:  that 
IS  to  say,  to  the  use  of  the  said  Elizabeth  for  life,  without  (a)  im-  (a)  t  Co.ss.b. 
peachment  of  waste,  and  afterwards  to  the  use  of  the  conusees  *  Co.  63.  a, 
for  their  lives,  and  afterwards  to  such  uses,  as  in  the  replication  co.  st,b!ss.^ 
is  alleged :  and  it  was  further  found,  that  the  said  Christopher  a.  i  Rol.  Rep. 
Kenne,  after  the  marriage,  and  before  the  fine  levied,  made  ^'    Co.  Lit 
another  indenture  without  the  consent  of  Elizabeth  his  wife,  bear-  lo.  pt  ar.  ^i*^* 
ing  date  the  ISth  of  February,  in  the  22d  year  of  the  said  Queen's  Bulstr.  1^6. 
reign,  by  which  it  was  mentioned,  that  the  said  indenture  was 
made  between  the  said  Christopher  and  Elizabeth  his  wife  on 
the  one  part,  and  one  Robert  Wrote,  Nicholas  Brook,  and 
others,  of  the  other  part;  which  indenture  was  sealed  and  de- 
livered by  the  said  Christopher  only,  as  his  deed :  By  which 
indenture  it  was  declared,  that  the  uses  of  the  said  fine  should 
be  to  the  use  of  the  said  Christopher  and  Elizabeth  for  their 
lives,  without  impeachment  of  waste,  and  afterwards  to  the  use 
of  the  conusees,  as  in  the  replication  was  alleged*     And  fur- 
ther it  was  found,  that  afterwards  the  said  fine,  mentioned  in  the 
said  bar,  was  levied  by  the  said  husband  and  wife  of  the  tene- 
ments aforesaid,  to  the  said  conusees  mentioned  in  the  indenture 
of  the  wife ;  and  that  there  were  no  other  uses  of  this  fine.  And 
whether  upon  the  whole  matter  aforesaid,  the  said  fine  was  levied 
to  the  use  of  the  said  Christopher  and  Elizabeth  for  their  lives, 
was  the  question.     And  it  was  adjudged,  that  (J)  both  the  said  xhlfboSih 

declarations  of  uses  were  void,  and  that  the  fine  enured  to  the  wife  and  her  heirs,    (b)  i  Anders 
164.    Skin.  73.    Post  71 .    [2  Wood's  Conv.  580.  762.  Sugd.  Oilb.  Uses,  447.  4  Cm.  Dig.  16S,  4*. 
t  S^d.Vs.  179.  1  Prest.  Conv.  313.  Vm.  Abr.Use8,T.  pU  6.  Com.  Diff^^Baron  and  Feme,  Gl]. 
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limitations  and  declarations  of  the  uses  in  both  the  indentures 

were  void,  and  that  the  said  fine  was  by  construction  of  law  to 

the  use  of  the  said  Elizabeth  and  her  heirs,  as  if  no  use  had  been 

declared  (a).    And  in  this  case  these  points  were  resolved: 

1st.  Ifhns-  1st.  If  husband  and  wife  levy  a  fine  of  the  land,  whereof  they 

band  and  wife  ^,.g  geised  in  the  riffht  of  the  wife,  and  the  husband  only  declare 

the  wife's         ^^^  ^^^  of  the  fine,  this  declaration  of  the  use  shall  bind  the  wife, 

land,  and  the    (jc)  if  her  disassent  doth  not  appear,  although  her  assent  to  the 

dedw^^the*"^  declaration  of  the  uses  cannot  appear.     For  when  she  joins  with 

uses,  this  binds  the  wife,  if  her  dissent  does  not  appear;  for  in  snch  case  her  assent  shaH  be  in- 
tended, (c)  Ooldsb.  68,  69, 70.  2  Rol.  798.  Godb.  180.  Mo.  197.  S  Ander.  78.  Owen,  6. 
[Dub.  Shep.  Touch,  ed.  Ather.  37.  n.  But  see  ace,  n.  (a),  sup.,  and  the  books  cited  in  n.  (b). 
inira]. 


(a)  It  is  a  general  rule  that  every  person  who  will  not  supply  the  want  of  a  declaration  by  the 
conveys  an  estate  by  iine  may  declare  the  uses  other,  Douj^*  25. ;  and  where  a  fine  was  levied 
to  the  extent  of  his  ownership,  infra  57.  b.  by  tenant  for  life,  remainder  man  in  taiU  and 
Dougl.  25.  3  P.  Wms.  210. ;  thus  tenants  in  reversioner  in  fee,  it  was  held,  that  a  declan- 
fee,  in  tail,  or  for  life,  persons  having  a  remain-  tion  of  uses  by  the  tenant  for  life,  and  remain- 
der or  reversion,  joint-tenants,  tenants  in  com-  der  man  in  tail,  did  not  bind  the  reverstoner, 
mon,  and  coparceners,  may  declare  the  uses  of  Roe  v.  Popham,  Dougl.  24.  Argol  v.  CAeafjf, 
the  nnc  as  to  their  respective  estates,  infra  58  a.  Yin.  Abr.  Uses,  T.  pi.  1.  So  uses  cannot  be 
Palm.  405.;  and  when  several  persons  join  in  declared  by  a  stranger  who  levies  a  fine  jointly 
a  fine,  and  in  the  declaration  of  the  uses,  the  with  a  person  who  is  seised,  bat  in  such  caie 
uses  will  proceed  from  each  person  according  the  uses  result  to  the  owner,  or  he  alone  nay 
to  hU  ownership,  Bretion's  cote,  ante  p.  191.  declare  them,  infra,  58  b. ;  nor  can  uses  bedfr> 
TrtforVa  eaae^  post  6  Co.  14.  Infra,  58  a.  But  clared  by  a  person  who  has  a  right,  and  leries 
when  a  fine  is  levied  by  husband  and  wife  of  a  fine  jointly  with  a  person  whd  has  an  estate, 
the  estate  of  the  wife,  owing  to  the  peculiar  for  the  fine  operates  as  an  extingnishmeat  of 
connexion  between  diem,  the  wife  alone  cannot  the  right,  and  leaves  the  uses  at  the  disposal  t£ 
declare  the  uses  of  the  nne,  nor  can  the  bus-  the  owner,  BecketV$  cote,  %  Roll.  Abr.  789.  ^ 
baud  alone  declare  the  uses  against  the  consent  Uses  may  be  declared  on  every  fine  which 
of  his  wife,  appearing  by  deed  or  any  act  ill  part,  transfers  an  estate.  Mo.  45.  iPrest.  Coof. 
infra;  though  the  husband's  declaration  of  the  310. ;  but  not  on  a  fine  which  operates  merely 
uses  will  bind  his  wife,  (although  an  infant,  2  to  release  a  title,  or  extinguish  aright,  for  there 
Roll.  Abr.  798.  22  Vin.  Abr.  i32,  pi.  2.)  if  she  must  l>e  a  seisin  for  the  statute  to  work  ufwi, 
do  not  dissent  thereto,  infra.    Mo.  197.   Anon,    ibid. 

Mo.  22.  pi.  73.     Lusher  v.   Bunbory,  Dyer,        Declarations  of  uses,  since  the  statute  of 

290  a.    Vin.  Abr.  Uses,  T.  pi.  1 .    But  the  hus-    frauds,  29  Car.  2.  c  3.  s.  7.,  roust  be  bv  deed 

band  and  wife  may  jointly  declare  the  uses;    or  writing,  intra,  n.(B).;  but  no  technical  words   . 

and  though  when  they  make  separate  declara-    are  necessary,  for  any  kind  of  agreement  which 

tions  of  the  uses,  neither  of  them  can  stand,    manifestly  shews  the  intent  of  the  parties  will 

sup.    Mo.  197.    pi.  347.    Vin.  Abr.  Uses,  T.    be  sufficient  to  declare  the  uses  of  the  fine,  3 

pi.  6. ;  yet  if  they  agree  in  limiting  the  uses  of    P.  Wms.  208.   1  Ld.  Raym.  290.    12  Mod.  161 

part  of  the  land,  and  vary  in  the  declaration  of    The  declaration  of  uses,  however,  must  be  cer- 

the  use  of  the  residue,  the  declaration  will  be    tain,  and  that  especially  in  tlirec  things,  ui  the 

good  for  tlic  part  they  concurred  in,  and  void    persons  to  whom,  the  lands,  &c.  of  ^i^ch,  aad 

for  the  remainder.    But  if  they  differ  in  the    in  the  estates  by  which  the  uses  are  declared; 

limitation  of  the  particular  use,  but  concur  in    and  if  there  want  certainty  in  any  of  these,  the 

the  limitation  of  the  uses  in  remainder,  yet  the    declaration  is  not  good;  and  it  mnstbecoei- 

whole  of  the  uses  arc  void.    Infra,  58  a.  and  n.    plete  in  itself  without  any  reference  to  iodea- 

(p).  ib.     The  principle  upon  which  tlie  deed    tures,  or  other  writings,  to  be  made  afterwards, 

of^a  married  woman  to  declare  the  uses  of  a    for  then  it  is  but  an  imperfect  communicatioaf 

tinC)  binds  her,  is,  that  it  has  relation  to  the    and  no  declaration,  Shep.  Touch.  6th  edit  519. 

fine,  and  takes  lis  validity  from  thence,  and  so    But  it  is  not  material  that  there  should  be'aoea* 

concludes  her.    So  infancy  cannot,  any  more    sideration  expressed  in  the  deed  decUrisg  the 

than  coverture,  be  a)leged  against  a  deed  which    uses  of  afine  or  recovery,  though,  we  have  seeii 

leads  the  uses  of  a  fine,  so  long  as  the  fine  con-    in  the  case  of  a  bargain  and  sale,  or  covenutto 

tinues  in  force,  because  the  deed  is  supported    stand  seised,  a  consideration  Is  absolutely  ■^ 

by  the  fine.  Jams  v.  Morley,  1  Ld.  Raym.  289.    cessary,  ante  p.  298.  n.  (p).    The  uses  miiyhe 

3  P.  Wms.  206.  Infra,  585,6.  ^nd  n.(ii ).  ib.  One    declared  either  before  or  after  the  fine  is  lened, 

person  cannot  declare  the  uses  of  a  fine  levied    see  Dowmtui*$  ca*e^  post  9  Co.  7,  b.,  and  the 

by  another;  thus  if  a  fine  be  levied  jointly  by    notes  there :  in  the  former  case,  the  deedcoi< 

two  joint-tenants,  tenants  in  comnyon,  or  copar-    taining  such  declaration,  is  called  a  deed  to  lead 

ceners,  neither  of  them  singly  can  declare  the    the  uses  of  the  fine ;  in  the  latter,  it  is  called  i 

uses  of  more  than  his  share,  infra,  58  a. ;  so  oil    deed  to  declare  the  uses.    Declarations  of  «tei 

a  fine  by  tenant  for  life,  and  the  remainder  man    made  prior  to  the  fine,  or  recovery,  say  he 

in  fee,  4  declaration  of  the  9ses  by  oneof  th^m    controlled  b^  a  sobte^uent  dedumtiOPi  Om» 
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her  husband  in  the  fine,  it  shall  be  intended,'  if  the  contrary 
cannot  appear,  that  she  joined  also  with  him  in  agreement,  in  the 
declaration  of  the  uses  of  the  fine  (b).  [  *  57  b.  1 

Secondly,  it  was  resolved,  that  if  husband  and  {d)  wife  sell  the  ^nd.  If  hus- 
wife's land  to  another  for  money,  by  word  (c),  and  afterwards  ***"^.*P*^. 
levy  a  fine  to  the  vendee  and  his  heirs ;  in  this  case  it  is  good  ^'lUnrhe" 
(d),  and  shall  bind  the  wife  without  any  writing  proving  her  estate,  and 
assent  (e)  ;  a  muUofortiori  when  the  use  is  declared  •by  the  hus-  afterwards 

the  vendee  and  his  heirs,  it  will  bind  her  withont  any  writing  proving  her  assent,    (d)  4  Leon. 
89,  90.    2  Roi.  798.    1  Ander.  164.   Ooldsb.  14.   Mo.  22.  [See  the  books  cited  in  n.  (o).  infra]. 


tess  of  Rutland^ 8  case,  post  5  Co.  26.  a. ;  as  to  the 
circumstances  requisite  for  that  purpose,  see 
ibid.  2  Co.  76.  a.  9  Co.  10  b.  11.  a.,  and  the 
notes  there,  1  Inst.  ii.  582.  (b).  ;  and  it  seems 
that  a  deed  to  declare  the  uses  after  the  fine  is 
levied,  may  be  controlled  by  a  subsequent  deed, 
id.  ibid.  Tregame  v.  Fletchei.,  2 Salk.  676.  Shep. 
Touch.  521.  Vavisors  caie^  Dyer,  307.  b.  1 
Saund.  190.  As  to  resulting  uses,  infra  n.  (  t. 
(Ed.) 

(b)  Acc  3  Atk.  505.  1  Inst.  ii.  585.  (b).  2 
Wood's  Convey.  579, 580.762.  n.  3  Wood,  200, 
Sugd.  Gilb.  Uses,  81.  446.    1  Sand.  Us.  178.   1 
Prest.  Conv.  314.  ii.  74.  Vin.  Abr.  Uses,  T.  pi. 
1.  Com.  Dig.  Baron  and  Feme,  O  1.  Bac.  Abr. 
Uses,  C  1.,  Supra  n.  (a).    And  if  the  wife  ac- 
quiesce for  any  length  of  time,  afler  her  hus- 
band's death,  in  the  declaration  of  uses  made 
by  him,  she  cannot  afterwards  invalidate  the 
fine,  Swanton  v.  Raven,  3  Atk.  105.    If  the  wife 
join  with  her  husband  in  a  fine,  and  she  will 
not  consent  to  make  a  deed  to  declare  the  uses, 
then  the  husband  may  declare  the  uses  without 
her  consent,  perPowell,  J.inBusA^ttv.  Burland^ 
Rep.  T.  Holt.  753.  cit-    BeckwUk*$  case,  sup. 
Acc.  per  Holt,  Ch.  J.,  and  see  Haterington't 
easr,  Ow.  6.  Bwy  v.  liiylor^  Oodb.  179.  Swan- 
ton  V.  RavtMj  sup.    Sugd.  Oilb.  Uses,  81.  n. 
Vin.  Abr.  Uses,  T.  pi.  1.    Sed  vid.  fVebb  v. 
WorMfield,  2  RoU.  Abr.  798.    4  Cm.  Dig.  163. 
Com.  Dig.  Baron  and  Feme,  G  1.   But  a  decla- 
ration or  uses  by  the  wife  alone,  is  void,  unless 
the  express  assent  of  the  husband    can    be 
proved,  Johnson  v.  Cotton,  Skin.  275.  Infra.    A 
fine  by  a  feme  covert  alone,*  unless  it  appears 
on  the  record  of  the  fine  that  she  was  under 
coverture  (I  Sid.  122),  will  bind  her  and  her 
heirs,  post  7  Co.  8.  a.   10  Co.  43.  a.    1  In^t.  46. 
a.  ii.  406  (2).  H  .b.  225  ;  and  her  declaration 
of  the  uses  will  be  good  so  long  as  the  fine  re- 
mains iu  force,  Mansfield's  case,  post,  2  Co.  123. 
Post  10  Co.  42.  b.  Infra.  But  the  husband  may 
avoid  the  fine,  either  during  the  coverture,  or 
after  his  wife's  decease,  in  order  to  obtain  his 
estate  by  curtesy ;  and  if  the  husband  avoids 
the  fine  during  the  coverture,  neither  the  wife 
or  her  heirs  will  be  bound  by  it,  1  Inst.  46.  a.(7\ 
\L  406.  (2).;  and  his  entry  into  part  of  the  lauds 
will  avoid  the  fine  as  to  the  whole.  Mayo  v. 
Coom6es,Po1lexf.  164.  iFreem.  Rep.  396.  in  some 
cases,  however,  the  courts  have,  in  favour  of 
justice,  taken  the  acknowledgment  of  a  feme 
covert  to  a  fine  in  the  absence  of  her  husband, 
de  bene  esse,  Moreau^scase,  2  Bl«  Rep.  1205.  SUad 
V.  Izatd,  1   New.  Rep.  312.    Aimey's  ease,  1 
Taunt.  37.    That  a  fine  by  a  husband  and  wife 
will  remain  good,  although  they  should  be 


afterwards  divorced,  RoIL  Abr.  20.  Mo.  477 
(Ed.) 

(c)  But  now  by  the  statute  of  frauds,  29 
Car.  2.  c.  3.  a  deed  or  writing  is  necessary  to 
the  passing  of  any  estate  or  interest  in  land^ 
either  of  freehold,  or  for  terms  of  years,  being 
for  more  than  three  years.    (Eo.) 

(d)  It  is  presumed  to  be  to  the  use  of  the 
conusee  and  his  heirs,  and  consequently  is  bind- 
ing, Gilb.  Us.  248.  3rd  edit.  80.  83.  450.,  and 
see  acc.  1  Inst.  iii.  115.  (t).  Shep.  Touch.  520. 
522.  3  Wood's  Conv.  294.  4  Cru.  Dig.  163. 
Vin.  Abr.  Fine,  T.  pi.  4.  Com.  Dig.  Baron  and 
Feme,  G  1.    (Ed.) 

(e)  By  the  statute  29  Car.  2.  c.  3.  s.  7.,  it  is 
enacted,  '^  that  all  declarations  of  trusts  (which 
word,  as  it  has  been  long  settled,  comprehends 
uses,  Holt,  736.   11  Mod.  197),  or  confidence^ 
of  any  lands,  tenements,  or  hereditaments, 
shall    be    manifested    and    proved  by  some 
uiriting  signetf  by  the  party,  who  Is  by  law 
enabled  to  declare  such  trust;  or  else  they  shall 
be  utterly  void  and  of  none  effect."  Soon  after 
this  statute  it  became  a  question,  whether  re- 
sulting uses  upon  fines  and.  recoveries  were  not 
sb  executed  as  to   exclude  any  subsequent 
deed;  for  it  was  supposed,  that  the  statute 
required  the  use  to  be  declared  either  previ- 
ously to,  or  at  the  time  of  levying  such  fines  and 
recoveries,  see  Gilb.  Us.  62.  1  Sand.  174, 5. ;  to 
olwiate  which  doubt,  it  was  declared,  by  the 
statute  4  Ann.  c.  16.  s.  15., ''  thatall  declarations 
or  creations  of  any  uses,  trusts,  or  confidences 
of  any  fines,  or  common  recoveries  of  any  lands, 
&c.,  manifested  and  proved  bv  any  deed  then 
made  or  thereafter  to  l>e  made,  by  the  party 
who  was  by  law  enabled  to  declare  such  uses 
or  trusts,  after  the  levybig,  or  suffering  any 
such  fines  or  recoveries,  were  and  should  be  as 
sood  and  effectual  in  the  law  as  if  the  statute  of 
frauds  had  not  been  made;"  see  Bashellv,  Bur- 
land,  11  Mod.  196.  Holt's  Rep.  733.  Gilb.  Us. 
116.  n.    It  is  observable,  tliat  though  the  word 
deed  is  used  in  the  4  Ann.  c.  16.  instead  ofwritinf^ 
vet  the  statute  does  not  repeal  the  above  clause 
III  the  statute  of  frauds ;  it  is  only  explanatory 
of  it,  and,  if  taken  literally,  can  only  be  exten- 
ded ta  declarations  of  uses  made  subseauent  to 
a  fine  or  recovery,  and  not  to  those  maae  prior. 
And  the  clause  in  the  statute  of  frauds  requir- 
ing  the  declaration  of  the  uses  to  be  in  writing, 
extends,  in  the  case  of  fines,  to  third  persons 
only,  and  not  to  the  cognizors  and  cognizees  of 
the  nne ;  for  the  resulting  usn  to  the  cognizors 
may  be  rebutted,  in  favour  of  the  cognizees,  by 
parol  evidence,  Roe  v.  f'ofhai^^  i  Dough  25, 26, 
(Ed.) 
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band's  deed,  and  no  other  declared  by  the  wife,  it  shiQl  bind; 
iMtherv.Ban-  yjj^  ^g  TS,liz.  Dyer,  290.  (a)  husband  and  wife  were  seised  of  a 
bary^  cite  .       tenement  in  London  to  them  and  to  the  heirs  of  the  husband, 

and  the  husband  covenanted  by  indenture, .  in  consideration  of 
20/^  that  he  and  his  wife  should  suffer  a  recovery  by  writ  of 
right,  according  to  the  custom  of  London,  which  binds  as  a  fine 
at  common  law,  and  that  the  recovery  should  be  to  the  use  of 
the  recoverors,  until  they  had  made  a  good  and  sufficient  lease  by 
indenture,  for  forty  years,  and  after  the  making  of  the  said  lease, 
then  to  the  use  of  the  husband  and  wife,  and  the  heirs  of  the 
husband ;  and  the  recovery  was  had  accordingly ;  and  the  opi- 
nion of  all  the  judges  was,  that  the  lease  was  good,  and  not  de- 
feasible by  the  wife  who  survived  her  husbana,  and  so  was  the 
opinion  of  all  the  justices  in  the  King's  Bench;  and  yet  in  such 
case  the  liusband  Was  only  party  to  the  deed  which  declared  the 
uses,  and  notwithstanding  it  bound  the  wife  for  the  reason  afore- 
said. 

Thirdly,  it  was  resolved,  that  every  one  may  declare  and  dis- 
pose the  use  of  the  land,  according  to  the  estate  which  he  hath  in 
the  land  (f);  for  the  declaration  and  disposition  of  the  use  doth 
follow  the  ownership  of  the  land,  as  (b)  the  shadow  fbUoweth  the 
tt^iwfolbws  ^^^y5  a"^  "ow  by  the  stat.  of  27  H.  8.  the  sh^ow  or  the  (c) 
the  ownership  accessary  draweth  to  it  the  body  and  the  principal,  that  is  to  say, 
«^^he  land ;  xh^  uge  draweth  to  it  the  estate  of  the  land,  and  therefore  in  aD 
band  declares'  reason  the  owner  of  the  land  ought  to  limit  the  use,  for  by  it  the 
one  use  and  estate  of  the  land  itself  shall  be  transferred  to  the  use;  and 
the  wife  therefore,  in  the  principal  case,  the  wife,  alone,  although  she  is 

are  both  Tofl  owner  of  the  land,  ^et,  forasmuch  as  she  is  sub  potesicUe  xmi  {d^ 
for  the  wife,     she  cannot,  in  respect  of  her  coverture,  without  her  hnsbiuK], 

Sre^state^  ^11  ^'™^  ^^®  ^^^  (^) '  ^"^  ^"  ^^^  ^^^^'  ®^^^  ^^^  husband,  who  hadi 
is  not  tuijuriSf  ^ot  any  estate  in  his  own  right,  cannot,  against  the  agreement  of 
biit  under  the  the  wife,  limit  the  use,  for  he  is  not  owner  of  the  land :  so  one  is 
^nsliand  and  "^^  ^*  J^^^^i  and  hath  the  estate,  and  the  other  is  sui  Juris,  and 
the  husband,  hath  not  the  estate;  and  therefore,  when  they  differ  in  the  limi- 
thongh  he  is      tation,  it  is  void  (h).     And  it  is  to  be  noted,  that  when  husband 

and  wife  levy  a  fine  of  the  wife's  land,  the  whole  estate  passeth 
from  the  wife,  and  the  conusee  is  in  by  the  wife  only ;  and  if  the 
In  a  fine  of  Oie  fine  be  reversed  for  the  nonage  of  the  wife,  the  whole  estate 
biisband'and^  which  passed  by  the  fine  shall  be  restored  to  the  wife  preseadfi 
wife,the  whole  for  the  whole  estate  passed  from  th^  wife  (i) ;  as  it  was  adjudged 
estate  passes    jjj  ^]^q  King's  Bench  in  {e)  Worsley's  case:  and  ther^re  it 

and  the  conusee  is  in  by  her  only ;  and,  if  the  fine  be  reversed  for  the  nonage  of  the  wife,  tke 
whole  estate,  which  passed  by  the  fine,  shall  be  restored  to  the  wife.  Charnock  v.  WonlefydttL 
(a)  Goldsb.  14.  69.  1  Rol.  388.  2  Rol.  798.  4  Leon.  90.  Noy,  122.  Jenkin's  Cent,  238.  Dyer, 
290.  pi.  61.  [1  Inst.  ii.  585.  (b).  iii.  115.  (t).  Vin.  Abr.  Baron  and  Feme,  P.  pi.  lo.  Uses,!, 
pi.  4.  J  (6)  Goldsb.  68.  [2  Wood's  Conv.  579.  3  Wood,  290, 1.  3  Prest.  Con  v.  430.1  {c)  10 
Co.  42.  b.  [3  Wood's  Conv.  277.  291.]  (d)  1  And.  164.  Goldsb.  13.  15.  67,  68, 69.  Mo.  W. 
4  Leon.  89,  90.  Winch.  104.  [1  Inst.  ii.  585.  (b).  Shep.  Touch,  ed.  Atiier.  37.  n.  2  Wosd'» 
Conv.  579. 762.  n.  3  Wood,  291.  Sugd.  Gilb.  Uses,  81. 447.  4  Cm.  Dig.  163.  Vin,  Abr.UJ«s 
T.  pi.  6.]  (e)  1  Rol.  748.  Cr.  Eliz.  129.  Post  77.  b.  Owen,  21.  1  Leon.  114,  115.  Biids*. 
75.    [Vin.  Abr.  Error,  K.  pi.  16]. 


4idjuri«,  has 
no  estate  in 
the  land. 


(f)  S.P.  Dongl.  25.  3  P.  Wms.  210.  1  Inst, 
ii.  585.  (b).  Shep.  Touch,  ed.  Ather.  37.  n. 
3  Wood's  Conv.  290.  Sugd.  Gilb.  Uses,  84.  4 
Cm.  Dig.  165.  1  Prest.  Conv.  31 1.  iii.  429, 430. 
Bar.  Abr.  Uses,  E.,  and  see  n.  (a),  sup.    (En.) 

(g)  Sec  ante  p.  582, 3.  n.  (a),  (b).    (Ej>.) 


(h)  S.P.  1  Inst.  ii.  585.  (b).  GUb.  Vt,t\6. 
3rd  editt  81.  447.  Shep,  Toacii.  ed.  Ather.  :?- 
n.  2  Wood's  Conv.  580.  3  Wood,  291.  Vis. 
Abr.  Uses,  T.  pi.  6.     Ante  n.  (a).    (En.) 

(I)  S.  P.  Post  2  C-o.  77.  b.  BmicI.  U.  Sfcef. 
Touch.  28.  n.    2  Wood's  Conv.  762.  n.    Sui^ 
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would  be  dgainst  all  reason5  that  the  husband,  against  the  agree* 

ment  of  the  wife,  should  limit  the  uses  of  the  wife's  land.     And 

if  the  husband  may  declare  the  use  of  his  wife's  land,  (k)  great 

inconyenience  would  follow,  and  wives  might  be  disinherited  and 

deceived  by  their  husbands,  which  would  be  inconvenient ;  as  if 

they  persuade  *their  wives,  that  the  uses  shall  be  in  one  form,  and  [  *  58  a.  ] 

thereby  draw  them  to  consent  to  levy  a  fine,  and  afterwards  the 

husband  alone  declares  other  uses,  varying  altogether  from  the 

uses  to  which  the  wife  agreed,  and  so  deceive  and  disinherit  their 

wives:  and  truly,  if  the  law  requires  such  ceremony  of  secret  (a) 

examination  of  married  women  before  a  judge,  touching  their 

voluntary  and  free  assent  (l),  as  if  she  was  sole,  it  would  be 

against  reason,  that  the  husband  should,  against  the  assent  of 

the  wife,  dispose  of  the  use  of  the  wife's  land,  which  is  the  whole 

fruit  of  the  land  now.     And  it  was  said,  if  an  (6)  infant  levies  a  -^"  "ifont,  or 

fine,  and  declares  the  use  of  it,  this  declaration  shall  bind  him  may  declare 

as  long  as  the  fine  remains  in  force;  for,  inasmuch  as  he  hath  the  uses  of  a 

been  admitted  by  the  judges  as  a  man  of  fiill  age  to  levy  a  ^  *^d?t*^^ 

fine,  the  law,  as  long  as  the  fine  remains  in  force  (m),  will  per-  shad  bind  him 

so  long  as  the 
fine  continues  in  force,    (a)  Hob.  225.    [Oilb.  Uses,  40.    Srd  edit.  80.    Bac.  Abr.  Uses,  £  1.1 
(6)  10  Co.  42.  b.    Goldsb.  13.    Hob.  224.    4  Leon.  89.    Mo.  22.    Winch.  104. 106.    1  Jones, 
390.    Bridgni.75.    [2  Saund.  96.  (2).   1  Wood's  Conv.  134.   2  Wood,  580.  3  Wood,  291.  Sngd. 
Gilb.Uses,  83, 84.  447,8.,  and  see  n.  (m).  infra,  and  the  books  there  cited].    ^ 


Oilb.  Uses,  *150.    5  Cm.  Dig.  202.    Vin.  Abr.  Vent.  30.  Mo.  22.  Sir  W.  Jon.  390.  Winch.  103, 

Error,  Rk  pi.  16.    So  where  husband  and  wife  4.    Raby  v.  RobifuoHf  1  Sid.  321.    1  Lev.  142. 

being  seised  of  land  in  the  riehtof  the  wife,  the  Pig.  166.    Heakett  v.  Lee^  1  Mod.  49.   Willes, 

husband  alone  made  a  lease  for  years  by  word ;  161, 2.    2  Saund.  96.  Shep.  Touch,  ed.  Atfaer- 

afterwards  the  husband  and  wife  levied  a  fine,  ley,  7.  1  Wood's  Conv.  134.  1  Sand.  Us.  176, 7.  ' 

and  then  they  both  died ;  it  was  ruled  that  the  1  Fonb.  Tr.  Eq.  86.   1  Prest.  Conv.  256.    'The 

conusee  should  hold  the  land  discharged  from  judges,  it  is  said,  may  inform  themselves  in 

the  lease,  because  the  husband  joins  but  for  con-  cases  of  this  kind  by  means  of  witnesses,  chnrch 

fonnity  and  necessity,  for  the  whole  estate  books,  or  any  other  kind  of  evidence,  see  Bro. 

•  passes  from  the  wife,  Hartey  v.  Thomas,  1  Leon.  Abr.  Error,  pi.  60.  '2  Roll.  Abr.  573.  pi.  3.,  &c, 

*t47.    A  fine  by  husband  and  wife  of  the  wife's  Ann  Hungate's  case,  post  12  Co.  122.    It  ap- 

landmay  be  reversed  for  the  nonage  of  the  wife,  pears  from  the  rolls  of  Parliament,  50  Ed.  3. 

either  bv  writ  of  error,  Cro.  Eliz.  129.   Leon.  No.  127.  vol.  2.  p.  434.,  that  the  commons,  con- 

114.    Vin.  Abr.  Error,  K.  pi.  16.    Com.  Dig.  sidering  this  rule  of  law  as  a  great  haraship. 

Baron  and  Feme,  G  1.    Bac.  Abr.  Error,  B.  ii.  petitioned  that  infants  might  be  allowed  a  cer- 

458. ;  or,  upon  examination,  it  may  be  vacated  tain  time,  after  they  attained  their  full  age,  to 

by  the  court,  quoad  the  wife,  without  a  writ  of  reverse  the  fines  which  they  had  levied  during 

error,  Hutchinson's  case,  3  Lev.  36.    (Ed.)  their  infancy ;  to  which  petition  the  King  an- 

(k)  See  1  Inst.  121.  a.  (1).  ii.  608,9.  (1).  swered,  that  he  would  consider  whether  it  would  , 

Sngd.  Oilb.  Uses,  447.    (Ed.)  be  proper  to  alter  the  old  law  in  this  point,  or 

(l)  The  common  notion  of  a  fine's  binding  not.    'Noalteratlon,  however,  has  taken  place, 

femes  covert  merely  by  reason  of  the  secret  from  an  apprehension,  that  many  inconvenicn- 

examination  of  them  by  the  judges,  seems  to  be  ces  might  result  fVom  avoiding  records  by  bare 

incorrect;  the  secret  examination  is  rather  to  averments.    But  if  on  a  vmt  of  error,  brought 

be  deemed  the  secondary  cause  of  this  opera-  by  the  infant  to  reverse  the  fine  for  Ibis  nonage, 

tlon,  the  primary  one  being  the  pendency  of  a  proof  thereof  is  made,  and  it  is  once  reeoroed 

real  action  for  the  freehold  of  the  land,  1  Inst,  that  he  is  within  aze,  although  the  infant  should 

121.  a.  ri).  ii.  609.  M.    (Ed.)  die,  or  attain  hU  rail  age,  before  the  fine  is  re- 

Cvl)  a  fine  leviea  by  on  infant,  or  a  recovery  versed, yet  he  or  his  heirs  may  reverse  it  at  any 

snnered  by  him  in  person,  can  only  be  reversed  time  arterwards,    Kekewiclcs  ease.  Mo.  844. 

daring  hik  minority,  because  matters  of  record,  1  Inst.  131.  a.  380.  b.  i.  178,  9.  iii.  47.  (w).  400. 

as  fines,  &c.,  are  ludicial  acts,  and  taken  by  a  Cro.  Jac.  230.    2  Inst.  483.,  and  see  Shep . 

coart  or  judge,  and  therefore  the  nonage  of  the  Touch.  7.    3  Bl.  Com.  332.    Bac.  Abr.  Trial, 

party  to  avoid  the  same,  shall  be  tried  not  by  D.    5  Cm.  Dig.  144,  5,  6.    So  if  aa  infhnt  sun 

the  country,  but  by  inspection  of  the  person  of  fer  a  common  recovery,  in  which  he  appears  hf 

the  infant  by  the  judge,  which  cannot  be  done  attometf,  he  may  reverse  it  at  any  time  aiterhe 

afier  his  full  age.    See  post  12  Co.  122. 124.    1  has  attained  his  full  age,  because  it  may  be 

Inst.  380.  b.  i.  179.  (k).  iii.  46.  (w).    Parker  v.  tried  by  a  jury  whether  he  was  an  infant  or  not 

Primate,  3  Keb.  480.  lierbirt  Perrons  casf^  2  when  he  appointed  an  attorney,  Zoicdb  v.  MU 


586  beckwitr'8  case.  Part  U* 

mit  him  to  limit  the  use  thereof  (n);  so  of  a  man  nan  eon^pos 

mentis  (o). 
4th.  That  Fourthly,  it  was  resolved,  that  although  the  variance  was  in 

though  Uie  the  first  particular  use  (the  wife  limiting  it  to  herself  only  for  her 
I'^yin^l^t  ''fe»  and  the  husband  limiting  it  to  him  and  his  wife  for  their 
partkalar  use,  lives),  and  all  the  other  uses  m  remainder  limited  in  both  the 
and  the  uses  in  indentures,  are  according  to  both  their  consents,  yet  all  the  uses 
wereagreea-     ^^^  ^^'^  (^) >  ^"^  ^^  there  be  two  {c)  joint-tenants,  or  two  having 

ble  to  both  their  consents,  yet  all  the  uses  were  void.  Joint-tenants  may  each  declare  different 
uses  of  their  respective  shares.  («)  Goldsb.  15.  4  Leon.  90.  Latch.  82.  Noy,77.  Palm.  405. 
[See  n.  (q).  infra,  and  the  books  there  cited]. 

* 

chelly  Godb.  161.  For  an  infant  is  not  presumed  and  see  Mary  Portinfton'i  aue^  post  10  Co.  4f. 

to  have  sufficient  discretion  to  choose  a  proper  b.    Lord  Darey  v.  A$kwitk,  Hob.  234.    Hetrie 

person  as  hb  attorney,  and  the  law  will  not  put  v.  Greenbank^  3  Atk.  710, 711.  1  Roll.  Abr.790. 

it  in  his  power  to  hurt  himself;  i^if  he  is  de-  F.  pi.  3.    Mo.  51?.  1  Sand.  Uses,  17.   1  Prest 

ceived  and  prejudiced  by  the  recovery,  he  can  Abst.  326.    Com.  Dig.  Enfant,  B  2.    So  where 

have  no  remedy  against  his  attorney,  as  he  may  by  custom  an  infant,  of  the  age  of  15  years,  may 

have  against  his  guardian.  Cm.  Rec.  145.  RoAyv.  make  a  feoffinent,  and  he  accordingly  makes 

Rohinsonj  1  Sid.  321,  2.  t  RolL  Abr.  573.  pi.  8.  one  to  the  use  of  his  last  will,  thoagh  be  cannot 

1  Roll.  Abr,  755.  pi.  6.    HoUand  v.  Jaekton,  by  law  make  a  will  of  lands,  yet  he  may  declare 

Bridg.  73.  Stoke$  v.  Oliver,  5  Mod.  809.  Zouen  the  uses  upon  the  feoffinent,  Gilb.  Uses,  Srd 

V.  Parsons f  3  Burr.,  1794.   2  Saund.  96.  1  Inst.  edit.  452.    But  a  covenant  by  an  infant,  in  coo- 

380.  b.  i.  179.,  and  n.  (k).  ib.    So  the  fine  of  an  sideration  of  marri^e  or  blood,  to  stand  seised 

Ideot  or  person  of  nonsane  memory  is  binding  to  a  use,  is  void.     Bac.  Uses,  67.     1  Sand.  Us^ 

at  law,  post  4  Co.  124.  a.    But  in  cases  of  this  177.    C£d.) 

kind  equity  will  relieve  by  decreeing  a  re-con-        (o)  Ace.  Hugh  hewing* s case y  post  10  Co.4f. 

veyance,  see  2  Ves.  403.     2  Atk.  313.     Vin.  Winch.  106.    Mansfield's  case,  post  12  Co.  1S4. 

Abr.    Fine,  M.  a.  pi.  3.  2  Vern.  678.    Cart-  Hob.  224.     Lister  v.  Ltstfr,  Barnes,  218.    1 

wrighl  V.  PuUeney,  2  Atk.  381.    Baker  v.  Prit-  Vez.  304.    5  Cru.  Dig.  148,  9.  301.    1  Sand. 

chard  al.  Hosier^  2  Atk.  387.    1  Inst.  ii.  585.  Uses,  176, 7.    Bac.  Abr.  Uses,  £  1.     But  see 

(b).  iii.  46,  7.  (w).    Shep.  Touch.  7.    1  Prest.  4  Leon.  89.    Sir  BtUler  Wentworth's  eate^  dted 

Abst.  325. ;  and  the  rule  of  court  (17  Geo.  2),  2  Vez.  483.    3  Atk.  313.   Vin.  Abr.  Vme,  M.  a. 

which  requires  an  affidavit  of  one  of  the  com-  pi.  3.  Sup.  n.  («).    (Ed.) 
missioners,  before  whom  a  fine  is  acknowledg-        (p)  Arc.  1  Inst.  ii.  585.  (b).  2  Wood's  Con?. 

ed,  that'tbe  parties  are  of  age  and  competent  580.    3  Wood,  291.    Sngd.  Gilb.  Uses,  82.  n. 

nnderstanding,  affi)rds  considerable  protection  448.    4  Cru.  Dig.  164.    1  Prest.  Conv.  314.  i 

against  the  frauds  formerly  practised  in  obtain-  Sand.  Us.  179, 180.    Vin.  Abr.  Uses,  T.  pi.  6. 

ing  fines  from  minors,  &c.    It  has  been  held  Com.  Dig.  Baron  and  Feme,  G  1.  Ante  p.  58t. 

that  an  agreement  entered  into  by  an  infant,  to  n.  (a).    For,  says  Gilbert,  as  to  tiiat  part  io 

levyafine,  and  suffer  a  recovery,  when  he  came  which  they  both  agree,  all  the  requisites  are 

of  age,  to  certain  uses,  will  not  operate  as  a  found  necessary  to  make  a  declaration,  andtlw 

declaration  of  the  uses  of  such  fine  or  recovery,  defect  of  the  other  part  can  have  no  infinence 

Nightingale  v.  Ferrers,  3  P.  Wms.  207.  Frosty,  on  that  which  is  gooa ;  but,  if  they  agree  io  the 

li^alcerston,  1  Stra.  94.    Infants  who  are  trus-  limitations  for  part  of  the  estate  in  the  land, 

tees  within  the  stat.  7  Ann.  c.  19.,  are  thereby  and  disagree  in  the  other  estates,  there  ail  is 

empowered  to  levy  fines  and  suffer  common  re-  void  :  for  else  there  will  be  another  monldioi 

coveries,  see  1  Inst.  171.  b.  (5).  i.  174.  {S.i).  of  the  estates  than  the  feme  designs ;  and  her 

Ex-parte  Maire,  3  Atk.  479.    3  P.  Wms.  387.  consent  is  requisite  to  every  estate  thatsfaall 

Lan^  V.  Lambe,  Barnes,  217. v.  be  created  by  the  limitation  of  uses ;  for  it  is 

Handcock,  17  Ves.  384.    Ex-parte  Tutin,  3  Ves.  to  be  ordered  by  her  direction.    Thus,  iif  tke 

and  B.  151.    That  fines  levied  by  infants  may,  husband  declared  the  uses  to  himself  and  wife 

upon  examination^  be  vacated  by  the  court  for  life,  the  remainder  to  the  heirs  of  the  wife; 

without  a  writ  ot  error,  HutchinsorCs  case,  3  and  the  wife  declares  the  uses  to  herself  for 

Lev.  36.    Com.  Dig.  Baron  and  Ferae,  G  1.  life,  and  then  to  her  own  right  heirs,  both  de- 

(£d.^  clarations  are  void ;  and  it  shall  not  stand  good 

(r)  Acc.  1  Inst.  1.179.  (k).  2  Saund.  96.  (2).  for  the  remainder  in  fee,  and  be  void  for  tke 

Shep.  Touch,  ed.  Ather.  7.  n.    4  Cm.  Dig.  162.  rest ;  for  the  estate  movgig  from  the  wife,  what- 

1  Fonbl.  Tr.  £q.  87.    1  Prest  Conv.  256.    1  ever  uses  do  take  effect,  must  be  by  her  direc- 

Prest  Abst.  325.    Com.  Dig.  Enfant,  B  2.  tion  and  consent,  and  in  the  same  manner  as 

For,  though  the  deed  to  declare  the  uses  of  the  she  pleases.    Though  the  hnsband  has  power 

fine  be  a  matter  in  fHtis,  and  all  such  acts  an  in-  over  the  estate  of  the  wife  during  coverture, 

fant  may  in  general  avoid  at  any  time  after  his  yet,  if  she  declares  the  use  one  way,  and  ke 

full  age  (2  Inst.  673),  if  he  do  not  consent,  yet,  another,  his  declaration  is  absolutely  void,  and 

asthematterof  record  stands,  the  law  supposes,  it  shall  not  stand  good  during  the  coverture, 

tiiat  the  conusor,  or  recoveree,  was  of  full  age ;  The  reason  of  the  difference  seems,  that  in  other 

and  the  deed  to  declare  the  uses,  being  part  of  .cases,  the  husband  having  power   over  the 

tbe  )&iie,  shall  stand  likewise,  2  Saund.  96.  (2).,  wife's  estate,  he  may  grant  an  interest,  as  fiiw 
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several  estates  join  in  a  fine,  and  one  declares  the  use  in  one 

manner,  and  the  other  in  another  manner,  the  same  is  good  for 

each  of  their  parts,  for  the  declaration  of  the  use  shall  be  directed 

and  governed  according  to  their  estates  and  interests  (q);  but 

between  husband  and  wife,  the  estate  is  only  in  the  wife,  and  so 

is  the  difference.  But,  if  the  husband  uid  wife  agree  in  the  limi-  But  if  husband 

tation  of  the  use  of  part  of  the  land,  and  vary  in  the  limitation  and  wife  agree 

of  the  residue  of  the  land,  it  is  good  for  part,  and  void  for  the  '"  ^®^?^'  ^ 

.  J        ,    X  °  *^       '  part  01  the 

residue  (a).  land,  and  vary 

So  note,  reader,  a  difference  between  variance  touching  the  in  the  residne, 
.  limitation  of  the  use  of  part  of  the  estate  of  the  land,  and  touch-  p^^^^'id 
ing  the  limitation  of  the  use  of  part  of  the  land  itself  (a).     And  forthe  re- 
it  was  said,  if  a  man  at  this  day  seised  of  the  land  on  the  part  of  mainder. 
the  {d)  mother,  makes  a  feofifment  in  fee,  without  consideration,  Distinction 
he  shall  be  seised,  as  he  was  before,  on  the  part  of  the  mother  between  a 
(t).  And  if  there  be  two  joint-tenants,  one  for  life,  and  the  other  JJSution"of** 

the  uses  of  part  of  the  estate,  and  in  the  uses  of  part  of  the  land  itself.  If  one  seised 
on  the  part  of  tlic  mother,  makes  a  feoffment  without  consideration,  the  use  results  as  before. 
On  a  fine  by  two  joint-tenants,  one  for  life,  and  the  other  in  fee ;  or  by  tenant  for  life  and 
the  reversioner,  without  any  declaration  of  uses,  they  are  seised  as  before,  (d)  DaU.  61.  pL  14. 
Ooldsb.  69.  1  Co.  127.  a.  b.  100.  b.  2  Wils;  19.  «  Rol.  780.  Dyer,  134.  pi.  9.  Co.  Lit.  23.  a. 
1  Co.  JB8.  a.  Hob.  31.  13Co.  56.  8  Co.  54.  b.  5  E.  4.  7.  b.  Fitz.  Sobp.  2.  Br.  Discent, 
11.  7  H.6.  4.  b.  Br.  Feoffment  al  Use,  32.  [Shep.  Touch,  ed.  Ather.  37.  n.  Watk.  Desc. 
2*63.  283.    Com.  Dig.  Uses,  D  2.    Bac.  Abr.  Uses,  I]. 

himself  during  the  coyerturc ;  for  so  long  he  (t)  Contra  Hob.  31.  But  the  case  in  Hobart 
has  power  over  the  estate.  But  when  they  levy  is  denied  to  be  law  by  Lord  Ch.  J.  Macclesfield, 
a  fine  in  fee,  the  estate  passes  solely  and  en-  who  says,  that  in  the  cases  of  GodboU  v.  Free* 
tlrely  as  one  estate  in  fee-simple  from  the  wife;  stone,  3  Lev.  406.,  and  Abbot  v.  Bvrioii,  1 
aod  the  uses  that  are  declared  thereupon  must  Salk.  591.,  it  was  solemnly  adjudged,  that  the 
be  all  with  the  consent  of  the  wife  for  the  use,  whether  expressly  declared  by  the  feoffor, 
whole  estate,  because  the  whole  estate  and  in-  or  permitted  to  arise  by  implication,  was  the 
tercst  pass  from  the  wife.  Uses,  448.  Srd  edit,  same  thing,  and  would  go  to  the  mother's  side. 
And,  therefore,  if  the  husband  and  wife  agree  And  see  1  Inst.  23.  a.  ii.  143.  Fenwick  v.  MU* 
in  declaring  the  first  use,  but  disagree  as  to  the  ford,  1  Leon.  82.  Watk.  Desc.  263.  1  Prest« 
subsequent  ones,  it  seems  to  be  the  better  Conv.  318.  3  Wood's  Conv.  295.  So  the  re- 
opinion,  that  even  in  that  case  all  the  uses  are  suiting  use  of  gavelkind,  or  borouch  engliah 
void,  since  it  must  frequently  happen  that  the  lands  (Robins.  Gav.  78,  9.  Br.  Feoffment  al. 
first  use  would  not  have  been  raised  alone ;  as  Uses,  32.  Fawcett  v.  LAwther,  2  Vez.  300),  or 
in  the  instance  of  a  woman  married  to  a  second  of  copyholds, .  follows  the  customary  descent, 
husband,  declaring  the  use  to  her  husband  for  Faweett  v.  Lowtker,  sup.  Watk.  Desc.  263.  Vin. 
life,  remainder  to  her  daughter,  an  only  child  by  Abr.  Uses,  D.  pi.  7.  So  it  is  of  a  trust.  Id.  ibid, 
a  former  husband,  in  fee,  see  Sugd.  Gilb.  Uses,  But  where  a  man  seised  on  the  part  of  bis 
Ste.n.  lPrest.Conv.314.  However,  the  learned  mother,  levies  a  fine  snr  grant  et  render,  it 
writer  last  referred  to  is  of  opinion,  that  where  operates  as  a  feofifment  and  re-feoffinent,  and 
the  husband  and  wife  agree  in  the  first  use,  gives  a  new  estate  descendible  to  the  hein 
that  must  stand,  althongh  they  differ  as  to  the  ccneral.  Price  v.  Longford,  1  Salk.  337.  i 
subsequent  uses,  id.  p.  315, 316.,  and  see  Bac.  Prest.  Conv.  317.  In  i^eneral  where  a  feofiT- 
Us.  67.    (Ed.)  ment,  fine,  or  recovery,  is  made  without  consi- 

{<i)  Ace.  1  Inst.  ii.  585.  (b).  22  Vin.  236.  deration,  or  use  declared,  the  use  will  result  to 

pi.  1.    2  Wood's  Conv.  580.    3  Wood,  291.    4  the  former  owner;  or  it  several  persons  who 

Cm.  Dig.  166.  1  Sand.  Us.  181.  1  Prest. Conv.  have  distinct  estates,  as  tenant  for  life. and 

311,  312.  it  74.    Vin.  Abr.  Fine,  S.  a.  pi.  2.  remainder-man  in  fee,  or  as  joint-tenants  who 

Bac.  Abr.  Uses,  E  1.    And  the  law  is  the  same  held  to  them,  and  the  hehrs  ot  one,  join  in  a  fine 

with  respect  to  coparceners  and  tenants  in  without  declaring  any  uses,  the  uses  will  result 

common.  Palm.  405.  Ante  p.  582.  n.  (a).    (Ed.)  according  to  the  former  estates  of  the  parties. 

(r)  S.  p.  1  Inst.  ii.  585.  (b).  2  Wood's  Conv.  Infira.    Mo.  46.    1  Prest.  Conv.  317.     ViilerB 

580.    3  Wood,  291.    Sugd.  Gilb.  Uses,  82.  n.  v.  Beaumont,  Dyer,  146.  2  Roll.  Abr.  781.  F.  1 

448.    4  Cm.  Dig.  164.    1  Sand.  Uses,  180.    1  Inst.  13.  a.  (2).  23.  271.  iL  143. 172.  (23).  579. 

Frest.  Conv.  314.    Vin.  Abr.  Fine,  S.  a,  pi.  3.  ArgoUY.  Cheney,  liAtch.  St.   Pabn.462.   Shar. 

Uses,  T.  pi.  7.    Ante  p.  582.  n.  (a).    (Ed.)  tridge  v.  Lampeugk,  1  Ld.  Raym.  800.    Roe  j. 

(s)  The  same  distinction  is  taken  in  Gilb.  Popham,  Dougl.  24.    Armstrong  t.  WoUev,  % 

Vses,  3rd  edit.  82.  n.  1  Prest.  Conv.  315,  316.  Wils.  19.  Vin.  Abr.  Fine,  I.  a.  pi.  3.    WiUumiM 

1  Sand.  Uses,  179, 180.    Vin.Abr.UsesjS.  pi.  d.  Huglus  v.  Thomas,   12  East,  149.     Shep,. 

r.,  aod  sec  ante  p.  582.  n.  (a).    (Ed.)  Touch.  501.    1  Cm.  Dig.  411.    l  Sand.  Us.  ^r. 
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becrwith's  case. 


PartlL 


in  fee,  and  they  levy  a  fine  without  declaration  of  any  use,  the 
use  shall  be  to  them  of  the  same  estate  as  they  had  before  in  the 
land  (u).  So  if  A.  (e)  tenant  for  life,  and  B.  in  reversion  or  re- 
mainder, levy  a  fine  generally,  the  use  shall  be  to  A.  far  life,  the 
reversion  or  remainder  to  BAnke;  for  each  grants  that  which 
he  may  lawfully  grant,  and  each  shall  have  the  use  which  the  law 
vests  in  them,  according  to  the  estate  which  they  convey  over  (w). 
[  *  58  b.  ]  *If  A.  seised  in  fee  of  an  acre  of  land,  and  he  and  B.  levy  a  fine 
SoifUieovrner  of  it  to  another,  without  consideration,  the  use  implied  shall  be 
of  the  land,       ^^  ^^  ^j^jy  ^^^  jjjg  jjgjj^g  ^^j .  gjj.  ^^  j^j  ^g^  which  is  but  a  trust 

and  confidence,  and  a  thing  in  equity  and  conscience,  shall  be, 
by  operation  of  law,  to  him  who,  in  truth,  was  {b)  owner  of  the 
land,  without  having  regard  to  estoppels  or  conclusions,  which 
are  averse  to  truth  and  equity.  So  it  was  adjudged  in  the  prin- 
cipal case,  when  husband  and  wife  levy  a  fine  without  (c)  decb- 
ration  of  any  use  (which  was  sufficient  in  law),  the  law  shall 
iiifeof  the  revest  the  use  in  the  wife  only;  because  the  estate  in  the  land 
wife's  land,  if   passes  only  from  her,  and  the  husband  joins  with  her  but  for  con- 

dariition  of '         Note,  reader,  although  the  husband  may  dispose  of  the  wife's 

lands  during  the  coverture  (z),  yet  in  this  case,  for  the  reasons 
and  causes  aforesaid,  his  declaration  was  merely  void,  jmd 
nota  (1). 

(0  Ctold.  15. 70.  [See  n.  (w).  infra.]  (a)  Bac.  Lect.  sur.  27  H.  8.  5, 6, 7,  8,  &c.  1  Co.  101.  b,  llf. 
a.  121.  b.  127.  a.  140.  a.  6  Co.  64.  b.  7  Co.  13.  b.  34.  b.  Post  78.  b.  Co.  Lit.  27S.  b.  [3  Wood's 
Conv.  277.  Vin.  Abr.  Use*,  O  5.  pi.  2.]  (6)  Palm.  214.  [Com.  Dig.  Uses,  D  2.]  (c)  1  And.  16i 
1  Anders.  78.  Mo.  197.  Goldsb.  68,  69.  9  Co.  126.  b.  Godb.  180.  Post  77.  b.  l  Co.  76. 


and  a  stranger, 
join  in  a  fine, 
the  use  re- 
sults wholly 
to  the  owner. 


So  a  fine  by 


noes,  ennres 
to  the  wife 
only. 


(1)  See  2  Bl.  Com.  355.  363.    1  Ld.  Raym.  289,  290.   Comyns  29.  47. 
to  ike  Uut  edition. 


Ktb 


And,  if  particular  uses  only  are  declared,  the 
fee  will  result  to  the  grantor,  1  Inst.  23.  a.  il. 
143.  Pybus  V.  Mitfordy  1  Vent.  372. ;  or  if  the 
whole  use  is  declared  upon  a  contingency,  the 
use  will  result  until  the  contingent  happens, 
1  Inst  23.  U.  143.  583.  (b).    2  Ld.  Raym.  802. 
S  Roll.  Abr.  789.      1  Prest.  Conv.    316.    2 
Prest.  Conv.  487.    Com.  Dig.  Uses,  D  2.   Bac. 
Abr.  Uses,  I.    But  where  a  tenant  in  tail  levies 
a  fine,  or  suffers  a  common  recovery,  and  no 
use  is  declared,  it  seems,  that  the  use,  instead 
of  resulting  so  as  to  give  him  his  old  estate- 
tail,  will  give  him  a  fee-simple,  in  case  the  fine 
operates  at  a  discontinuance ;  and  a  base  or  de- 
terminable fee,  if  it  operates  merely  as  a  con- 
veyance, Hodges  V.  Fowler^  £xch.  1777.  Moxon 
V.  Moxon,  ib.  Nightingale  v.  Ferren,  3  P.  Wms. 
207.    1  Atk.  9.   3  Atk.  313.    5  T.  R.  107.  n. 
Oilb.  Uses,  64.   Com.  Dig.  Uses,  (o  2).   1  Cm. 
Dig.  447.    1  Prest.  Conv.  317.    And  where  a 
consideration  has  been  given  by  the  conusee, 
lie  may  aver  the  nse  in  himself,  notwithstanding 
there  is  no  express  declaration.  Id.  ibid.    Pig. 
Rec.  53,  54.    Yin.  Abr.  Fine,  I.  a.  pi.  3.   Ante 
p.  583.  n.  (b).    (Ed.) 

(u)  S.  P.  1  Cm.  Dig.  441.  1  Sand.  Us.  57. 
Watk.  Desc.  S64.  1.  Prest.  Conv.  317.  ill.  430. 
Vin.  Abr.  Uses,  O  5.  pL  6.  Com.  Dig.  Uses, 
9  S.  Bac.  Abr.  Joint-tenants,  I.  6.  Uses,  £  1. 
1.,  and  see  the  books  cited  in  the  last  note* 

'  (w)  Ace  1  Cru.  Dig.  441.   Watk.  Desc.  264. 
1  Prtst.  Conv.  317.  ui.  430.  435.    Vin.  Abr. 


Fine,  I.  a.  pi.  3.  Uses,  0. 5.  pi.  7.     Con.  Dij;. 
Uses,  D  2.    Bac.  Abr.  Uses,  £  i.  I.^  and  set 

ante  p.  582.  n.  (a).    (Ed.) 

(x)  S.  P.  3  Wood's  Conv.  295.  Sngd.  Gi*" 
Uses,  85.  451.  1  Cru.  Dig.  441.  l  Sand.  Is. 
57.  95.  Vin.  Abr.  Fine,  I.  a.  pi.  3.  Uses,  05. 
pi.  2.  Bac.  Abr.  Uses,  El.  So  iftheowsa- 
of  the  land  and  a  stranger  join  in  a  common  re- 
covery, without  consideration  and  declaratws 
of  the  uses,  the  use  will  result  to  him  wboksd 
the  interest  in  the  land,  and  not  to  the  stranirer. 
Id.  ibid.  2  Roll.  Abr.  789.  Vin.  Abr.  t'fcs, 
O.  5.  pi.  2.  But  any  pecuniary  <xnisidentioB» 
or  rent  reserved,  however  inconsiderable,  vooM 
have  been  sufficient  to  raise  the  ose  to  the  co- 
nusee, feoffee,  or  recoveror,  ante  1  Co.  14.  i. 
p.  59.  2  Roll,  Abr.  787,  8.  1  Sand.  Us.  5?. 
(Ed.) 

(t)  And  where  there  is  no  other  intent  d% 
fine  declared,  it  is  supposed  to  be  designed  ai 
a  further  security  to  die  present  possessor,  mi 
the  use  is  still  in  die  wiie^  since  in  this  cateihi 
has  not  departed  with  it,  Gilb.  Uses,  40.  Ji^ 
edit  82.  And  see  ace.  Mo.  197.  pi.  S47.  Dvff, 
146.  b.  1  Cm.  Dig.  439.  1  Sand.  Us.  ir9. 
Vin.  Abr.  Uses,  O.  5.  pi.  2.  Com.l^ig.  Bum 
and  Feme,  Uses,  D  f .  Bac.  Abr.  Uses,  EL 
Ante  p.  584  n.  (i).    (£d.) 

(z)  As  to  the  interest  acquired  by  the  k»- 
band  in  his  wifej*  property  by  his  marriag^i<c 
1  Inst.  351.  a.iir3Q5— 314.)  and  the  ootestkre. 

(Ed.) 


JULIUS  winningTon's  case. 

Mich.  40  &  41   £liz. 


In  the  King's  Bench. 


A.  infcoffcd  B,  on  condition  to  convey  to  A,  for  life,  remainder  toil.'s  eldest  1598. 

son ;  A,  Ukes  the  profits,  and  leases  the  land  to  C.  for  years  by  indenture,         \^^\r^^  . 

and  yet  continues  the  possession;  held  1st,  That  A.*s  taking  the  profits  and     Pilkingtom 

making  a  lease  for  years,  was  a  disseisin.    2nd,  That  it  suspended  the  con-  *'• 

dition  during  the    term.     3rd,   That  when  th6   feoffee  during   disseisin  pt,  ll._^9  a.* 

binds  himself  in  a  statute,  or  takes  wife,  &c,  this  is  no  disability,  for  the  s.  C.  Co.Ent. 

land  is  not  charged  with  it,  as  it  is  when  the  feoffee  in  possession  acknow-  SS5.pl.  1. 

ledges  a  stotute,  &c.;    though  if  tlie  disseisee  enters,  the  land  becomes  ilg^'V^jf*     • 

chargeable.    But  if  the  wife  dies,  or  the  conntee  releases  the  statute,  the  cited  ace.  * 

feoffee  may  enter  and  perform  the  condition.    And  in  this  case  the  feoffor  2  Barn.  &  A, 

by  his  feoffment  over  extinguished  the  condition,  734.  Shep. 

Touch.  148. 
157, 158.  359, 360, 1.  S  Wood's  Conv.  534.  572.  Yin.  Abr.  Condition,  B.  c.  pi.  11.  N.  c.  pi.  1.  K. 
d.  pi.  7.  Uses,  Y.  a. jpl.  8.  Com.  Dig.  Condition,  M.  3.  M.  5.  Estates,  H.  2.  Bac.  Abr,  Condition, 
0. 1.  D«wer,  B.  3.  Execution,  B.  4.    See  the  notes  and  references,  infra.] 


James  Pilkingtox  brought  a:n  ejectione  firms  a^^ainst  Julius 
Winnington,  upon  a  dennse  made  by  Thomas  Wirniiugton,  of 
a  house  and  land  in  Binches  in  the  county  of  Chester,  before  the 
justice  there,  and  upon  not-guilty  pleaded,  the  jurors  ^ave  a 
special  verdict  to  this  effect ;  and  for  the  better  manilestation  of 
the  case^  this  pedigree  is  to  be  observed. 


Robert  Winnington  had  issue} 


I 


I 


John,  who  had 
issue 


Robert,  who 
died  with- 
out issue. 


I 


Thomas,  the 

lessor  to  the 

plaintiff. 


I 


Julius,  one  of  the 
Defendants. 


Robert  the  father  was  seised  of  the  tenements,  in  which,  &c« 
in  fee,  and  thereof  did  enfeoff  by  deed  indented,  1  Eliz.,  Richard 
Birket,  to  have  and  to  hold  to  him  and  his  heirs,  upon  condi- 
tion, that  the  feoffee  or  his  heirs  should  re-enfeoff  the  feoffor 
for  life,  the  remainder  to  John,  his  son  and  heir  apparent,  and 
his  heirs ;  by  force  whereof  the  said  feoffee  was  thereof  seised 
in  fee ;  post  quod  quidemfeoffiiTnentum^  the  jury  found,  that  the 
feoffor  entered,  and  took  the  profits  absque  contradicfione^  sive 
agreamento^  of  the  feoffee;  ana  afterwards,  1 1  Eliz.,  the  feoffor 
•by  deed  indented,  made  a  lease  to  D.  and  P.,  for  twenty-one  [  *  59  b.  ] 
years;  and  yet  the  feoffor  continued  in  possession.  Birket,  the 
^  feoffee,  19  Eliz.,  acknowledged  a  statute-staple  to  one  J.  The 
0   feoffor,  £4  Eliz.,  did  enfeoff  divers  persons  to  the  use  of  himself 
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for  life,  the  remainder  to  Robert,  the  second  son,  in  tail,  the 
remainder  to  Thomas,  his  third  son,  in  tail.  The  feoffor, 
27  Eliz.,  died ;  Birket  the  feoffee,  after  his  death,  entered, 
and  enfeoffed  John  the  eldest  son,  and  his  heirs.  Robert,  the 
second  son,  died  without  issue;  John  had  issue  Julius,  and  died. 
Thomas  entered,  and  made  the  lease  to  the  plaintiff,  upon 
whom  Julius  entered,  and  ejected  him,  et  si^  S^c.  And  upon  this 
special  verdict,  Sir  Richard  Shuttleworth,  justice  of  Chester, 
gave  judgment  for  the  defendant,  upon  which  the  plainuff 
Judgment.       brought  a  writ  of  error  in  the  King's  Bench,     And  in  this  case 

these  points  were  moved  and  resolved  by  the  whole  court. 
i«t,  That  a:s       First,  When  the  feoffor  entered  after  the  feoffment,  and  Xofk 
**^fiu  ^^d      ^^  profits,  and  made  a  lease  for  years ;  upon  all  this  matter, 
mULiDg  a°        the  law  doth  adjudge  it  (a)  a  disseism,  although  the  intent  of  tlie 
lease  for  parties  was,  that  the  feoffee  should  make  a  demise  to  him  for  the 

J^"  j^"  *      term  of  his  life :  for  this  entry  by  wrong,  and  taking  of  the  pro- 
fits, without  the  agreement  of  the  feoffee,  is  a  disseisin  (a).  And 

(a)  Cr.  Car.  S03y  304.  [Vin.  Abr.  Condition^  K.  d.  pi.  7.  Com.  Dig.  EsUtes,  H.  2]. 


(a)  That  a  ¥rrongfal  entry  and  taking  of  the  of  feoffments  of  old,  attended  with  livery,  of 

profits,  is  a  disseisin,  ace.  1  Inst.  271.  a.  li.  505.  an  actual  transmutation  of  the  possesskm;  bit 

and  n.  (lS)  ib.  Disseisin  imports  an  ouster  oi  that  such  conveyances  had  now  langniahed  iafii 

the  rightful  tenant  from  the  seisin,  or  posses-  mere  form,  and  bad  lost  their  eAcacy  aid  as- 

sion,  and  an  usurpation  of  the  freehold  tenure,  lemnity ;  but  on  a  full  investigation  sf  tUi 

1  Inst.  sec.  279.  181.  a.  iii.  5.  and  n.  (b).  ib.  subject,  it  appears  that  feofimeats,  fron  thi 
WUUam  d.  Hughe$  and  Ux.v.  Tkonuut  12£ast,  time  of  H.  2.  (which  it  prior  in  point  «f  tine 
141.  Doe  d.  BwrreU  v.  Perkins,  3  Maul.  &  S.  to  the  instances  given  by  the  judges  as  cases  rf 

'275 ;  and  it  may  be  effected  eiUier  by  a  stran-  old  feoffments)  to  the  present  period,  hsfeaH 

ger  entering  on  the  possession  of  the  person,  been  made  with  any  other  aoleanmes,  ttm 

who  bv  himself  or  his  tenant  has  the  actual  tiiose  with  which  they  are  made  mt  pRid^t 

freehold,  and  ouster  of  such  person  or  his  te-  and  of  course  the  operation  and  eflmcy  wir 

nant,  1  Inst.  sect.  411.  iii.  61. ;  by  an  entry  by  versally  allowed  them  by  courts  of  judBcatve, 

the  heir  when  there  is  a  devisee,  Hulm  v.  Hey-  and  writers  of  authority,  from  that  montrck's 

lock  J  Cro.  Car.  200;  or  by  an  entry  on  a  vacant  reign,  must  be  ascribed  to    them  now;  sirf 

possession,  claiming  the  land,  or  under  a  void  consequently  the  disseisin  produced  by  fest- 

conveyance,  or  the  lease  of  a  person  who  has  ments  must  be  understood  to  be  anocm^ 

no  title,  Blundell  v.  Baugh,  Cro.  Car.   302.  seisin,   and   not  a  disseisin    at    the  eleeliM 

2  Prest.  Abst.  292.     So  it  is  of  a  feoffment  of  the  party.  1  Inst  330.  b.  (1).  iii.5.(BV  t 
-by    a   stranger,    or  by   tenants   for   life,  or  Sand.  Uses,  21.  iSt<>ry  v.  JLor<l  fFiiidasr,  S  Atfc. 
for   years,    or   at  will,    or  copyholders,   for  61.  Goodrigkt  v.  Forrester ^  8  East,  55f.  S.C 
however  slender,  bare,  or  tortious  the  pos-  1  Taunt.  578.  WUUams  d,   HugheM  v.  TIhm^ 
session  of  the  feoffor  is,  the  livery  will  create  12  East,  141.    Disseisin  at  election,  is  irhere 
an  estate  of  freehold    by  disseisin,    1  Inst,  there  is  no  disseisin  in  fact,  but  the  party  ii- 
330.  b.  367.  a.  1  Burr.  92.  Bro.  Disc.  64.  Bract,  jured  supposes  himself  to  be  diss^sed  for  lie 
lib.  2.  fol.  31.  a.  11  b. ;  and  the  estate  of  free-  purpose  of  trying  the  title  in  an  assiu,  SBL 
hold  thus  created  (unless  in  the  case  of  fraud  Com.  170, 1 ;  as  in  cases  of  denial  of  rci^ 
by  the  lessee  for  years,  &c.  afterwards  con-  either  in  gross  or  annexed  to  reversions,  eit*' 
tinning    in  possession  and  paying  rent,  &c.  vers,  corodies,  and  other  incorporeal  hcreditt' 
see  Fermor*s  case,   post  3  Co.  77.    a.),  will  ments,  or  where  a  man  entered  and  totktht 
be  sufficient  to  support  a  fine,  or  common  re-  profits  without  claiming  the  freehold,  asiatlK 
covervy  1  Burr.  25.  Foots  v.  Salisbury.  Hardr.  instance  of  a  tenant  at  will  making  a  lease  ft^ 
400.  Co.  Law  Tracts,  126.    But  a  feoffment  by  years,  rendering  rent,  BUmdell  ▼.  Bangh,  Oa 
tenant  in  tail  in  remainder,  will  not  create  such  Car.  302.  W.  Jones,  315,  316.,  and  see  Gmt' 
an  estate  of  freehold  as  can  support  a  common  rirht  v.  Forrester,  1  Tannt.  590.  ToyUr  v.  Borih 
recovery,  Taylor  d,  Atkyns  v.  Horde,  1  Burr.  1  Burr.  111—113.  Hooendeu  v.  AmmesUy,tBd> 
60.  Cowp.  689.  5  Bro.  P.C.  247  ;  in  which  citee  Sc  Lef.  621. 

it  was  also  decided,  that  an  entry  under  a  In  general  every  disseisin  gains  the  fee ;  i^ 

judgment  in  ejectment  will  not  acquire  a  free-  it  is  a  rule,  that  a  man  cannot  qualify  ktf  *** 

hold  by  disseisin.    In  Taylor  v.  Horde,  a  dis-  wrong,  1  Inst.  271.  a.  ii.  505,  and  n.  (lS).  ^i 

tinction  was  made  between  an  actual  disseisin  but  when  there  is  a  particular  estate,  sa'* 


59  b.  winnington's  case.  ^91 

the  case  is  the  stronger,  because  he  took  upon  hinii  as  the 
owner  of  the  land,  to  make  a  lease. 
,  Secondly,   It  was  agreed,  that  when,  he  made  the  lease  for  2d,  That  it 
years  by  deed  indented,  he  thereby  dispensed  with  the  condition  ^ndmon*dn? 
during  the  term  (b)  ;'  so  that,  during  the  term,  he  could  not  for  ring  the  term, 
any  cause  take  advantage  of  the  condition. 


the  particular  estate,  id.  ib.  2  Prest.ConT.  321.  Inst.  SI.  a.  i.  574.  Perk.  s.  966 ;  nor  can  he  be  a 
3  Lev.  35.  3  Mod.  96.  Hawk.  Abr.  35.  The  releasee  of  a  rent  charge  (though  he  is  capable 
consequences  of  a  disseisin,  are,  that  the  dis-  of  a  release  from  his  lord  by  way  of  extingi^sh- 
seisor  obtains  the  seisin  or  estate,  and  the  ment  of  rent  or  services,  while  the  privity  sub- 
rightful  owner  has  merely  a  right  of  entry,  sists,  1  Inst.  268.  ii.  489.  493.  and  notes  ib.) ; 
which  may  be  changed  into  a  right  of  action,  nor  can  he  grant  any  estate  by  way  of  convey- 
either  by  a  descent  cast,  provided  the  disseisor  ance,  with  Uie  exception  that  a  lease  for  yeark, 
^ad  been  seised  five  years  previous  to  his  if  delivered  as  an  escrow  to  take  effect  when 
death,  stat.  32  H.  8.  c.  33.,  though  the  alienee  he  is  in  possession  (1  Inst.  48.  b.  ii.  351.  Jen* 
of  a  disseisor,  or  his  heir  (unless  he  was  a  party  ningi  v.  Bragg,  post  3  Co.  35.  b.  36.  Via.  Abr. 
to  the  disseisin),  is  not  within  this  enactment,  Faits,  N.  pi.  14.)^ will  be  good,  and  a  feoffinent 
1  Inst.  237.  b.  iii.  20.  and  n.  (m).  ib.  238.  a.  iii.  may  be  made  with  a  letter  of  attorney  .to  deli- 
SB,  29. 256.  a.  iii.  78.  and  n.  (f).  ib.  2  Prest.  ver  seisin  according  to  the  deed,  for  that  takes 
Abst.  413 ;  by  the  bar  of  the  remedy  by  eject-  effect  by  the  lively,  1  Inst.  48.  b.  ii.  351 ;  but 
ment,  under  the  statute  of  limitations  21  Jac.  he  may  bind  himself  and  his  heirs  by  estoppel 
I.e.  16;  or,  in  some  cases, by  a  release  with  (BiicAslfr'sMsc, antcp.579.&n.(p).ib.),coimrai 
warranty ;  and  it  may  finally  be  barred  or  ex-  the  estate  of  the  disseisor  or  those  clainung 
tinguished,  according  to  the  circumstances,  by  under  him  (1  Inst.  296.  b.  297.  a.  ii.  527 — ^529. 
m  release  or  confirmaUon,  warranty,  non  claim  and  notes  ib.),  or  release  to  the  ter-tenaiit  in 
oo  a  fine,  or  the  statute  of  limitations,  2  Prett.  possession,  remainder,  or  reversion,  1  Inst.  s. 
Abst.  284.  While  the  disseisin  continues  in  449,450.  266.  b.  267.  a.  ii.461,  2.;  and  such 
force,  the  disseisor  is  in  the  same  situation  as  a  release  made  to  one  of  these  tenants  will  enure 
lightftil  owner,  except  that  his  estate  is  de-  for  the  benefit  of  the  others,  or  if  made  to  one 
feasible  by  the  entnr  or  action  of  the  disseisee ;  of  two  alienees  of  the  disseisor,  the  other  may 
he  is  tenant  of  the  freehold,  and  therefore  he,  take  advantage  of  it,  1  Inst.  s.  452,  3*  475.  u. 
and  not  the  disseisee,  is  answerable  to  the  pre-  465,  6.  aAd  a.  (z).  ib.,  (though  a  release  by  a 
cipe  of  a  stranger,  1  Burr.  11^2;  he  may  main-  disseisee  in  fee,  1  Inst.  275,  276.  a.  ii.  467, 
tain  an  assize  or  ejectment  on  disseisin  by  a  8..  to  one  of  two  disseisors,  unleas  made  after 
stranger,  or  on  an  entry  by  the  disseisee  after  a  lease  by  them,  1  Inst.  276.  a.  ii.  465,  will 
bis  entry  is  tolled,  1  Inst.  486.  ii.  487.,  ^though  enable  the  releasee  to  exclude  his  companion*, 
he  would  fail  in  a  writ  of  right  against  tbe  true  1  Inst.  sec.  472.  275.  b.  ii.  465.  and  n.  (z).  ib. 
owner,  Lit.  sec.  487.  ib.);  he  may  endow  a  Oilb.  Ten.  55,  56.^;  and  if  he  levies  a  fine  to  a 
vroman  entitled  to  dower.  Perk.  sec.  246 ;  his  stranger  without  declaring  any  use,  it  seems  it 
wife  is  dowable,  though  her  estate,  like  that  of  .will  extinguish  his  right  and  enure  to  the  be- 
her  husband's  out  of  which  it  is  derived ,  is  nefit  of  the  disseisor,  ante  2  Co.  56.  p.  579. 
defeasible,  1  Inst.  iii.  6.  n.  (b);  he  may  grant  a  and  n.  (p).  ib.  1  Lev.  128.  Bat  unless  the 
lease,  or  a  charge,  so  long  as  his  seisin  conti-  disseisee  is  barred  by  some  of  die  means  above 
ones,  1  Inst.  ace.  527.  ii.  541.  Perk.  s.  65;  his  mentioned,  his  estate  may  be  restored  to  him 
estate  is  capable  of  a  release,  either  from  the  by  entry  or  action,  or  by  the  operation  of  re- 
lord  or  from  the  disseisee,  or  a  stranger,  1  Inst,  mltter,  1  Inst.  sec.  683.  693.  iii.  172. 179.  As 
S68.  a.  ii.  459.  490.  266.. b.  ii.  461.  481.  n.  (a),  to  the  effect  of  a  disseisin  by  tenant  for  life, 
^  Oilb.  Ten.  53. ;  and  though  the  lord  had  the  op-  see  ante  p.  ^.  &  n.  (d  2).  ib.  That  an  equitable 
uon  of  considering  the  disseisor  or  disseisee  as  ownership  cannot  be  the  sulyect  of  disseisin, 
his  tenant  answerable  for  tlie  services,  (1  Inst;  Cholmondeley  v.  CUnton,  2  Mer.  357.  and  see 
sec.  454.  268.  a.  ii.  489,  490.  and  notes  ib.),  yet  Hopkins  v.  Hopkins,  1  Atk.  581.  (Ed.) 
if  he  once  accepted  the  disseisor  for  his  tenant, 

the  privity  between  the  lord  and  Uie  disseisee        (b)  Acc.  Shep.  Touch.  158.  2  Wood's  Conv. 

wholly  ceased,  so  that  the  lord  could  not  take  572.  Vin.  Abr.  Condition,  |L.  d.  pi.  7.    So  if  a 

advantage  of  an  escheat,  by  the  disseisee  dying  condition  be,  that  the  feoffee  shall  marry  B., 

without  heirs,  ib. ;  and  the  alianee,  or  heir  of  and  the  feoffor  himself  before  the  day  marry 

the  disseisor,  necessarily  became  tenant  to  the  her,  the  condition  is  excused ;  for  whenever 

lord,  since  they  come  in  by  title,  ibb  Gilb.  Ten.  the  person  to  whom  a  condition  is  to  be  per- 

65,  66,     The   disseisor  also  has  a  devisable  formed,   obstructs  or  prevents  the   perform- 

hiterest,  and  his  estate,  if  not  devised,  is  assets  ance,  it  amounts  to  a  dispensation  or  waver  of 

descendi')le  to  the  heir,  post  5  Co.  58.  a.    But  the  condition,  Shep.   Touch.  146.  Vin.  Abr. 

the  disseisee  has  merely  a  right  or  title  of  en-  Condition.  N.  c  Com.  Dig.  Condition  L.  6. 

try,  which  is  not  devisable  {Goodright  v.  For-  So  a  condition  may  be  excused  by  the  default 

resier,  8  East,  552. 1  Taunt.  578^,  nor  assets  in  of  the  person  to  whom  it  is  to  be  performed, 
the  hands  of  the  heir,  till  the  seisin  is  restored,  as  by  tender  and  refusal,  1  Inst.  207.  a.  ii.  72; 
|KMit  6  Co.  58.  a. ;  he  cannot  endow  aVoman  by  his  absence  in  those  cases  where  his  pre- 
who  is  entitled  to  dower,  even  as  against  him-  sence  is  necessary  for  the  performance  or  the 
■elf.  Perk.  s.  246 ;  nor  b  his  widow  entitled  to  condition ;  by  his  peji^lecting  to  do  the  first  act, 
dower,  if  the  dissebin  was  before  marriage,  1    when  it  belongs  to  bun  to  perform  It,  VJKa^rtwf 
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[  *  60  a.  ]  Thirdly,  When  the  feoffor  (6)  disseiseth  the  feoffee  upon 
3rd,Thatwhen  condition,  and  during  the  disseisin,  the  feoffee  acknowledged  a 
^I^^w^i^'  statute  or  reco^izance,  the  same  is  no  (c)  disability  in  him,  or 
binds  himself  any  cause  for  the  feoffor  to  re-enter;  for  the  feo£S^  having  but 
inastet^te,  or  ^  right,  the  possession,  in  the  hands  of  the  disseisor,  is  not  sub- 
this^is^no^Sis^'  j®^^  ^^  ^^^  statute  or  recognizance,  and  therefore  no  cause  of 
abili^,  for  the  entry  for  any  disability  is  given  to  the  feoffor  in  this  case:  bat 
*h***"d^^h  ^^^^  the  feoffee  being  in  possession  takes  a  wife^  or  grants  a 
it^itiT  ^^^^  charge,  or  acknowledges  a  statute  (f),  there  the  land  is 
when  the  fe-  presently  subject  to  the  title  of  dower,  and  charged  with  the 
offee  in  pos-  ^^^^  ^^  statute  (c) ;  but  when  the  feoffee  is  (d)  disseised,  and 
knowledges  takes  a  wife,  or  acknowledges  a  statute,  there  the  land  is  not 
asutote.&c.;  bound  with  it.  And  although  it  was  strongly  objected,  that  it 
d^ssefsec  en-  ^^*  °°^  possible  that  the  feoffee  could  perform  the  conditioD, 
ten,  the  land  unless  he  enters,  and  if  he  enters  the  land  is  charged,  (j:),  so  he 
becomes  hath  disabled  himself  to  perform  the  condition;  yet  it  was  re- 

Biu ffthewife  solved,  that  it  was  not  any  disability  until  he  enter  injacto^  so 
dies,  or  the  that  the  possession  of  the  land  be  charged:  But  {e)  if  the  wife 
connsee  re-  dies^  or  the  conusee  releases  the  statute,  then  the  feoffee  might 
statote  Uie       ^^^  enter  and  perform  the  condition  without  *any  disabili^; 

feoffee  may 

enter,  and  perform  the  condition.  (6)  Co.  Lit.  222.  a.  fShep.  Touch.  360, 1.  2  Wood's  Coiit.5S4. 
Via.  Abr.  Condition,  B.  c.  pi.  1 1 .  Com.  Dig.  Condition^  M.  5.  Bac.  Abr.  ConditioBs,  0. 1 .]  {c)  1  Co. 
f5.  b.  Perkins, §  801.  Co.  Lit.  221.  a.  b.  222.  a.  13  H.  7.  23.  b.  Br.  Condition,  217.  44  Ass.  16. 
SO  H.  6. 34.  b.  5  Co.  21.  a.  Cr.  El.  450.  479.  Hard.  396.  Lit.  sect  357,  358.  2  Anders.  18.  Ms. 
452, 453.  Hatt  48. 1  Rol.  447, 448.  3  Co.  29.  a.  b.  10  Co.  49.  b.  1  RoL  Rep.  168.  Br.  CoodilioB, 
26.  [Shep.  Touch.  360, 1.  2  Wood's  Conv.  534.  Vin.  Abr.  Condition,  B.  c.  pi.  11.  Coib.IKk. 
Condition,  M.  5.  Bac.  Abr.  Conditions,  0. 1.]  (t)  [Shep.  Touch.  360, 1.  2  Wood's  ConY.5Mw 
Com.  Dig.  Condition,  M.  3.]  (d)  Co.  Lit.  222.  a.  206.  b.  [Shep.  Touch.  360,  U  S  Wood's  Caof. 
534.  Vin.  Abr.  Condition,  B.  c.  pi.  11.  Com.  Dig.  Condition,  M.  5.]  (t)  [Shep.  Touch.  3til.] 
(e)  Co.  Lit.  222.  a.  [Jenk.  253.  pi.  44.  Vin.  Abr.  Condition,  B.  c  pi.  11.] 

r.HiUy  Hut.  4S.Duke  of  St.  Albans  v.  Shore,  for  this  being  a  lawful  entry,  like  ancrictiMi 

1  H.  Bl.  270.  Heard  y.  Wadhamy  2  East,  619. ;  in  a  court  of  record,  seta   aside  all   imB' 

or  by  his  not  giving   notice  in  those  cases  brances,  Bac.  Abr.  Execution,  B.  4.  The Mbr 

where  notice  ^4s  necessary,  Com.  Dig.  Con-  may  enter  for  the  breadi,  though  the  dinUfity 

dition,  (l  8).    (Ed.)  be  afterwards  removed,  as  if  the  wife  dies,  or 

(c)  It  is  a  general  rule,  that  a  condition  is  the  rent  charge  determines,  1  Inst.  222.  a.  iL 

broken  by  the  party  committing  any  act  which  77.    But  the  circumstance  of  the  feoffee  opfi 

disables  him  from  performing  it;  as  if  the  con-  condition  being  disseised  by  a*  stranger,  or  by 

dition  be  to  enfeon  the  feoffor,  and  the  feoffee  the  feoffor  himself,  as  in  this  case,  is  bo  dis- 

grants  an  estate  in  fee,  in  tail,  or  for  life,  to  a  ability,  because  he  may  enter  upon  the  disseisor, 

stranger,  1  Inst.  sec.  355.  ii.  75.  1  Roll.  Abr.  and  make   the   feofiment,    1  Roll.  Abr.  4S5; 

447. ;  or  suffers  a  recovery  to  be  had  against  though  it  seems  that  if  he  does  not  re-eitff 

him  in  a  real  action,  or  upon  default,  and  exe-  and  make  the  feofiinent  within  the  time  liouterf, 

cution  thereupon,  1  Roll.  Abr.  447,  8. 1  Inst,  it  will  be  a  breach,  Vin.  Abr.  CondidoB,  K.  c 

222.  b.  ii.  80. ;  and  this  rule  is  extended  to  acts  pi.  1.  Com.  Dig.  Condition,  M.  5.  i  BsD.  Abr. 

which,  without  inducing  a  total  disability,  pre-  453;  unless  the  feoffor  has  dispensed  with  tk 

vent  him  from  restoring  the  land,  &c.  m  the  condition  (sup.),  or  extineonhedit,  as  by  makiift 

same  plight  and  state  in  which  it  was  at  the  a  feoffment  over,  infra,    where  tiie  act,  whkb 

time  of  making  the  condition;  as  in  the  in-  would  otherwise  cause  a  disability,   is  6m 

stances  already  mentioned,  of  his  taking  a  wife,  during  dbseisin,  and  is  afterwaids  renovc^ 

who   thereupon  becomes   dowable,    acknow-  and  the  feoffee  enters,  the  conditioB  is  w^ 

ledging  a  statute,  or  granting  a  rent  charge,  broken,  for  there  never  was  ai^  possibiftyi^ 

or  a  lease  for  years,  to  another,   though  to  charge  upon  the  land,  infra,  1  Inst.  221 1*  ■* 

commence  in  iuturo,  1  Inst.  sec.  356.  221.  a.  b.  80.    So  it  a  disability  on  the  part  of  the  (ctftr 

ii.  76  f  7.    Ante  1  Co.  25.  b.  p.  62.    And  though  be  removed  before  the  time  of  peribnattcff 

if  the  feoffee  continue  seised  of  the  land,  or  the  condition  may  afterwards  be   weO  per 

re-enfeoff  the  feoffor,  the  land  in  either  case  formed ;  as  if  it  be  to  pay  so  much  ts  Ibr 

may   be  extended  by  the  conusee,  Ace;  for  feoffor  or  his  heirs  before  sach  a  day,  aadllf 

whoever  comes  to  the  land  under  the  feoff-  feoffor  be  attainted  for  treason  or  felony,  bit 

ment  of  the  conusor  takes  it  chargeable  with  before  the  day  tlie  heir  is  restored,  it  o^fct  9 

the  statute,  and  consequently  is  liable  to  exe-  be  paid.  1  Inst.  221.  b,  ii«  TQ.  Com*  Dig*  Cn* 

cution ;  vet  if  the  feoffor  had  re-entered  for  dition,  M,  4*    (Ed*) 
th%  disability,  then  he  should  not  be  charged ; 


GO  a.  b.  Wiscot's  cask.  595*. 

then  when  the  feoffor  made  a  feofihient*  over,   he  extinguish-  1*he  ieofibr,by 
ed  the  condition  (o),   so  that  when  the  feoffee  entered  and  over^^^S^^ 
enfeo£fed  John  the  eldest  son,  he  had  a  ^ood  and  rightful  estate  gnithed  the 
in  the  land,   which  descended  to  the  defendant;  and  so  the  condition, 
judgment  given  by  Sir  Richard  Shuttleworth  was  aflSrmed.  The  ^^^*  ^*  ^' 
Attorney-General  and  Tanfield  were  of  counsel  with  the  plain- 
tifl^  and  Hesket,  Attorney  of  the  Court  of  Wards,  and  Damport, 
with  the  defendant. 


(d)  Acc.  ante  p,4l4.  and  n.  {c2)  ib,    (Ed.) 


WI  SCOT'S    CASE, 

^  HU.  41  Eliz. 


In  the  Common  Pleas. 


A.  tenant  for  life,  remainder  to  B.  and  three  others  for  life^  the  reversion  to  C.         1509« 
and  his  heirs  expectant.  C.  levied  a  fine  to  A.  and  B,  to  the  use  of  jl.for  life ; 
after  his  death,  to  the  use  of  B.  in  fee ;  A,  died,  and  afterwards  B.  died ; 
held,  that  the  jointure  was  severed ;  for  when  the  fee  is  limited  by  one  and  the 

same  conveyance,  one  person  may  have  a  fee  simple,  and  the  other  an  estate  rpA^f"^^^!,  •. 

for  life,  jointly ;  but  when  they  are  first  tenants  for  life,  and  afterwards  one  j^^  C.Cro.Elif 

of  them  acquires  the  fee  simple  either  by  purchase  or  descent,  the  jointure  473. 481.  S.  C« 

is  severed.  cited  acc.  3 

On  a  limitation  to  three  persons,  and  to  the  heirs  of  one  of  them,  yet  the  g^^2  r^ 

jointure  continues :  secua  when  three  are  joint-tenants  for  life,  and  after-  gaund.  180.  b 

wards  one  purchases  the  reversion;  or  if  he  who  had  the  fee  dies,  and  one  (9).  1  Sa&.  91. 

of  the  survivors  purchases  the  remainder.  ^  Inst  184. 

Joint-tenants  for  life,  with  remainder  in  fee  to  one  of  them,  he  cannot  grant  ^^S^}'^\V^y^ 

over  the  remainder,  without  the  estate  for  life.    Secu$  as  to  a  tenant  in  tail,  ^^^  (s\*iill5S. 

with  remainder  in  fee.  (r).  Shep. 

Ao'estate  tail  is  not  subject  to  merger.  Tonch302.309. 

If  the  reversion  be  granted  to  tenant  for  life  and  a  stranger,  it  is  extinct  for  ^^^'t^"^* 

one  moiety.     So  if  tenant  for  life  grants  his   estate   to  the  reversioner  m^  '^^g^  j^^ 

and.  a  stranger,  it  operates  as  a  surrender  for  one  moiety.  tBl.Com.177. 

A  lease  by  husband  and  wife,  without  alleging  it  to  be  by  deed,  is  sufficient  180.lCru,Dig 

to  maintain  an  ejectment.  ^"*  ^^1^?^ 

edit  40^  41.  7th  edit.  36.  Watk.  Desc.  138. 145.  1  Prest.  Est  2nd  edit.  141.  536.  1  Prest!  Abst. 
407.  S  Prest.  Conv.  286.  ui.  24.  49.  €3,  4.  67,  8.  72. 90. 98.  239.  261.  299.  300.  342.  345.  392, 3,  4, 
5.  476,  7. 482,  3.  487. 534.  2  Chit.  Plead.  256.  Vin.  Abr.  Baron  and  Feme,  £.  a.  10.  pi.  1.  3.  5. 
Enfant,  I.  3.  pi.  8.  Extinguishment,  A.  pi.  3,  4, 5. 7.  Merger,  E.  pi.  1.  F.  pi.  4. 13. 1,  pi.  1.  Qom, 
Big.  Baron  and  Feme,  G.  3.  EsUtes,  &.  1.  Bac.  Abr.  Ejectment,  P.  3.  Joint-tenants,  B.  I.  6, 
Itoases,  C.  1.  Remainder  and  Reversion,  C.  V.  742.    See  the  notes  and  references  infira.] 

Ik  an  ejectione  firmae,  between  Giles,  plaintiify  upon  a  demise 
made  to  him  by  the  husband  and  wife,  and  Wiscot  defendant, 
upon  the  general  issue  a  special  yerdict  was  found,  upon  which 
the  case  was  such ;  A.  tenant  for  life,  the  remainder  to  B.  and 
VOL.  I.  S  8 


594  wiscoT^s  CA8C.  Fnt  IL^ 

(«)4  8«nii.  three  ociiers  (a)  for  lifei  the  reverabn  to  C.  and  his  bms  ex- 
Dig.  «9«"'  pecUnt :  C.  levied  a  fine  sur  conusans  de  droit  come  cea^  4^.  to 
srwrnLCmn.  A.  and  B.^  to  the  use  of  A.  for  life,  and  alter  hit  deadi,  to 
39f.  484.]  ihe  use  of  J3L  in  lee;  A.  dwAy  and  afterwards  B.  died ;  and  whe- 
ther the  jointure  was  severed  or  not,  so  that  aRer  the  death  of 
Jndgment,  A^  B.  was  tenant  m  common,  was  the  question.  And  it  was 
that  the  join,  resolved,  that  the  jointure  was  severed  (▲),  and  this  diflferenoe 
veredTfor^'  taken;  when  the  fee  is  limited  by  one  (6)  and  the  same  con- 
wheD  ike  fee  veyance,  there  the  one  may  have  fee-simple,  and  the  other  an 
Is  limited  l^  estate  for  life,  jointly  (b)  ;  but  when  they  are  (c)  first  tenants  for 
sameconyey-  ^*^®J  *"^  afterwards  one  of  them  doth  get  the  fee-simple,  or  the 
anoe^oneper-  fee-simple  doth  descend  to  one,  there  the  jointure  is  severed  (c). 
*?  °*^  ^®  As  if  a  man  makes  an  estate  to  three,  and  to  the  heirs  of  one  of 
aadTt^^er  them,  there  one  of  them  hath  fee-simple,  and  yet  the  jointure 
an  estate  for  doth  continue  (d),  for  all  is  but  one  entire  estate,  created  at  one 
botwh^*tii*  ^^^  ^^®  same  time;  and  therefore  the  fee-simple  cannot  merge 
are  first  te-  the  jointure,  whfich  took  effect  with  the  creation  of  the  remain- 
nants  for  life,  der  in  fee :  But  when  three  are  joint-tenants  for  life,  and  after- 
wdswle  of  '^^^^  ^"®  purchaseth  the  fee,  or  the  fee  descends  to  him,  there 
them  ac()aires  the  fee-simple  merges  the  estate  for  life(E),  for  *the  estate  for 
^®^««  «»pJe  life  was  in  esse  before,  and  might  be  merged  or  surrendered,  and 
chase'or^ie^*  SO  cannot  the  estate  for  life  in  the  first  case.  But  in  the  same 
scent,  the  case,  that  is  to  say,  when  an  estate  is  made  to  three,  and  to  tbe 
'^'"ilfeS  ^  ^^™  ^^  ^^^  ^^  them,  and  he  who  hath  the  fee  dies,  and  one  <?f 
*F  *(Si  a  1  ^^  survivors  purchases  the  remainder,  tbe  jointure  ia  severed 
Onaiiaitation  ^^<^^  V^  supra  (f);  and  when  one  tenant  for  life  purchases  the 
to  three  per-  reversion  in  fee,  if  tbe  jointure  should  remain,  he  would  have  t 
^^hein  of      '^^■^loi^  ^  fe^  ^^^  <^  estate  for  life  also  in  part;  whidi  re- 

•aeof  tbem,  yet  the  jointure  continues.  Sfcut  when  three  are  jeint-tenaats  for  me,  aad  after- 
wards one  purchases  liie  reversion.  So  if  he  who  had  the  fee  dies,  and  one  of  the  svrifvs 
£Drchases  the  remainder.  (6)  2  Saund.  387.  Co.  Lit.  182.  a.  b.  Raym.  36.  I>yer»  It.  pL^. 
it.  sect.  S83.  S  Jon.  137.  [see  n.  (b.)  Infra.]  (c)  Cr.  Elis.  470.  1  Rol.  933.  d34.  t  Saul 
386,387,  Raym.  413.  [See  n.  (c).  infra.] 

(a)  Acc.  2  Cm.  Dig.  499. 3  Prest.  Conv.  392.  and  wife  for  Ufe»  remainder  to  the  Inirs  of  their 

484. 534.    For  as  an  estate  in  joint  -tenuicy  l>odies,  or  their  heirs,  so  that  they  hoM  botk 

consists  in  the  unity  of  title,  interest,  and  pos-  estates  in  joint- tenancy ,  or  by  entireties,  the  a- 

aession  of  the  respective  owners  (1  Inst.  180.  emption  from  merger  does  not  hold,  hKMse 

b.  186.  a.  188.  a.  i.  731,  2.  and  the  notes  ib.  2  the  joint-tenancy  or  tenancy  by  entiteties  a- 

Bl.  Com.  180, 1.),  if  the  interest  of  one  of  them  tends  as  well  to  one  of  theae  estatea  as  as  the 

be  destroyed  by  the  accession  of  a  greater  other.  3  Prest.  Conv.  387.    (Ed.) 

esUte,  the  joint-tenancy  as  to  that  person  (1  (b)  Acc.  9  Biod.  293.  2  Bl.  Com.  186.  fCia. 

Inst.  sec.  294.  189.  a.  i.  759),  must  necessarilv  Dig.  499. 3  Prest.  Conv.  49.  393.  48t.TiB.Abr. 

cease,  and  he  becomes  tenant  in  common  wini  Merger,  F.  pi.  13.  and  see  the  laat  aete.   (Ea.) 

the  other  owners,  ibid.  182.  b.  1. 144,  5.  and  the  (c)  S.  P.  1  Inst.  182.  b.  L  754.  mmA  a.  (s).  ft. 

notes  there.  Com.  Dig.  Estates,  K.  5.  But  wh<>n  Cro.  Eliz.  479.  pi.  28.  481.  pU  15.  L«t«.  1171 

an  estate  is  limited  to  three  persons,  and  to  2  Bl.  Com.  186.  2  Cm.  Die.  499.  5  Prest  Caif. 

tiie  heirs  of  one  of  them,  by  the  same  deed  or  261.  299,  300.  399. 487.  Vkn.  Abr.  rsliig^ 

instrament,  they  are  joint-tenants  for  life,thottgh  ment,  A.  pi:  4,5.  Mercer,  I.  pi.  s.,  aad  seta 

one  of  them  has  the  inheritance  in  fee ;  because,  (a),  sup.    As  to  the  doctriae  of  aaerfer  in  ft- 

as  Lord  Coke  presently  observes,  M  WMcme  nend,  mfra  n.  (w).    (En.) 

entire  esUUe^  created  at  the  same  time,   and  (d)  S.  P.  1  Inst.  184.  b.  (f).  I.  751.  (B).74r. 

therefore  the  fee  sfanple  cannot  merge  the  join-  (59).  2  Cm.  Dig.  499.  1  Preat.  Eat.  tad  «At 

tura  which  took  effect  with  the  creation  of  the  336,  7.  3  Prest.  Conv.  49.  6S.  393.  Com.  INf - 

remainder  in  fea ;  «#«««  wihen  one  of  Ihem  after-  Estates,  K.  1.  Bac  Abr.  Joint-teBants,  B.  ^ 

wards  acquires  the  mheritance  by  purchase  or  n.  (a).    (Ed.) 

descent,  infra.  When^ however^  there  [are  two  (^  8.  P.  2Crtt.  Dig.  499.  S  Preot  Caw.lSii 

esUtes,andbothapeltaniledinjokit4eBaiicy,a8  Bao.  Abr.Jotet-tetuMt%L€.   tBo.) 

to  a  man  and  a  womaii  (who  nii^  lawfully  in-  (f)Acc.  2  Cm.  Dig.  409..  3  Prtft.  CoBf.<^ 

termarry,  i  Jnst,  184.  a.  i.  744}^  or  to  husband  394.,  and  see  n.  (a),  smp.    (E».) 


Go  b.— 61  a«  wmcot's  cms.  •  f95 

Tersion  in  fee  he  migbt  grant  over,  and  his  estate  for  life  would  Joint-tenaatt 
remain  in paft;  which  would  be  absurd  and  against  reason;  for,  renJi^^i^ 
in  the  first  case,  when  an  estate  is  made  to  three,  and  to  the  fee  to  one  of 
heirs  of  one,  he  who  hath  the  fee  cannot  (a)  grant  over  his  re-  ^®"^  ^«  c*"- 
mainder,  and  continue  in  himself  an  estate  for  life,  as  it  is  held  ^erem«Lder^ 
in  12  £.  4.  2«  b.  (a).  But  if  there  be  tenant  in  tail,  the  re-  withoatthe 
uainder  to  his  right  heirs,  he  may  grant  his  remainder  over,  ^*^te  for  life. 

;s  It  IS  n 

merged; 

greater  ^     _,  , «.««wwuwc. 

Mortdauncestor  59.  11  H.  4.  5J.  b.  &  SI  £.  S.     Scire  facias  19*,  Ao  etute  tall 
by  the  better  opinion  of  all  the  books,  he  who  had  the  fee  died,  cannot  merge 
and  afterwards  tenant  for  life  died,  it  is  at  the  (c)  election  of  the  ^i^^I^^ 
beiT  to  have  a  mortdamncestor,  (which  proves  that  his  ancestor 
died  seised  cf  the  fee),  or  a  scire  fadasj  or  a  formedon  in  re-  gjoQ  be'^nt- 
naiader,  at  his  pleasore.    It  is  agreed,  39  H.  6.  2.  b.,  if  the  ed  to  tenant 
reversion  be  {d)  granted  to  tenant  for  life,  and  another  in  fee,  ^?5  ^^^  ■"^.* 
the  reversion  is  extinct  for  a  moiety  (k),  for  tenant  for  life  can-  extin^fora* 
not  purchase  or  get  the  reversion  or  remainder  of  the  same  land,  moiety, 
but  the  etttate  for  life  will  be  merged,  having  regard  to  the  estate 
which  he  hath  irotten  in  the  reversion. 

Note  reader,  it  seems  by  resolution  of  this  case,  that  if  {e)  y  ^"JSLn 

tenant  for  life,  grants  his  estate  to  him  in  reversion,  and  a  MsesUteto 

stranger,  that  it  is  a  surrender  for  one  moiety;  for  it  appears  thereversi- 

faere,  that  by  getting  of  the  reversion,  and  the  particular  estate  ^^^^^^  \ 

'^t  several  times,  the  reversion  expectant  upon  his  particular  op«^es'aia 

estate  for  life  cannot  remain  distinct  in  him,  and  grantable  over,  aorrender  for 

one  moiety. 


RoU  Rep.  47S.  [See  n.  (l).  infra]. 


'  (g)  That  in  the  case  of  joint-tenants  for  life,  1.  For  the  object  of  the  statute  de  donis  beings 

with  the  inheritance  to  one  of  them,  the  fee  is  to  render  estates  tail  unalienable,  if  they  were 

said  to  be  executed  tub  modo,  that  is,  so  as  not  allowed  to  merge  in  the  fee  simple,  an  obvioos 

to  be  grantable  away  from,  or  without  the  free-  mode  of  destroyinp;  them  nfight  have  been  adopt- 

liold,  by  way  of  remainder ;  but  not  so  as  to  ed  by  the  tenant  in  tail's  purchasing  the  rever- 

sever  the  jointure,  ante  p.  963,  (i5).  llnst.  sion.    But  when  the  riffht  of  the  issue  under  the 

18S.  b.  184.  a.  i.  745—747.  and  the  notes  ib.  entaU  ceases,  or  is  defeated  or  suspended,  this 

Post  3  Co.  60.  a.  iFeame,  4th  edit.  41, 42.  7th  estate  may  merge  in  the  fee  simple,  HoU  ▼. 

edit  36.  2  Wooddes.  205.  1  Preat.  Est.  2nd  Sambanh^  Hutt.    96.  Stfmmd»  v.  Cudmorey  4 

edit  141. 337.  Bac.  Abr.  Remainder,  C.V.  742.  Mod.  1.  S.C.  Salk.  338.    The  Earl  tf  SkeUmme 

But  it  seems  that  this  doctrine  is  confined  to  y,  BtddtHph,  4Bro.  P.C.  594.  3Prest.  Conv. 

those  cases  in  which  the  limiution  to  the  heirs  345. 1  Inst.  i.  549.  (p).  ii.  558.  (x).    (Ed.) 

of  one  of  the  joint-tenants  is  by  om  cotmeetedand  (x)  S.  P.  1  Inst.  182.  b.  i.  745.  2  Lntw.  1173. 

tmdkfided  elaiue ;  and  that  when  the  limitations  Vin.  Abr.  Extinguishment,  A.  pi.  3.    So  when 

to  the  ancestor  and  to  his  heirs  give  distinct  a  person  makes  a  lease  for  life,  and  grants  the 

estates,  he  may  dispose  of  either  of  these  es-  reversion  to  two  in  fee,  and  the  lessee  grants 

tates,  and  at  the  same  time  retain  the  other,  his  estate  to  one  of  them,  they  are  no  longer 

See  3  Prest.  Conv.  64—69. 1  Inst.  sec.  578. 310.  joint-tenants  of  the  reversion ;  for  there  is  an 

b.  ii.389.  Perk.  s.  88.    (Ed.)  excontion  of  the  estate,  or  merger,  for  one 

.    (h)  Acc.  Perk.  s.  88.  5  Prest  Conv.  67. 68.  Moiety.  and  in  the  other  moiety  an  estate  for 

72.Watk.Desc.138.  2  Cm.Dig.443. 493.   (Ed.)  file,  with  reversion  to  the  other  of  the  joint- 

(i)  Acc.  Pk>wd.  230. 296.  Post  8  Co.  74.  b.  tenanto.  Ibid.    But  it  is  otherwise  of  a  sur- 

75.  a.  Symands  v.  Cmdmorty  4  Mod.  1.  Kitch.  render;  for  that  wholly  extfaiguishes  the  estate 

}53.  Perk.  s.  88.  1  Inst  i.  549.  (b).  ii.  152.  (r).  for  life,  and  enures  to  both  jointptenanU  of  the 

2  Bl.  Com.  177,  8. 1  Cm.  Dig.  92.  Watk.  Desc.  reversion,  1  Inst  192.  a.  i.  734.  Perk.  t.  80.  3 

146.  2  Prest  Conv.  286.  iii.  98.263.342.345.  Prest  Conv.  24, 85.     (Eo.) 
594. 2  Prest  Abst  4a7.Vin.  Abr.  Merger,  E.  pi. 

fi8« 
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but  the  one  shall  merge  the  other  (l))  and  the  benefit  of  sur- 
vivorship shall  not  be  regardedf  as  it  appears  by  the  case  at 
[♦61  b.  ]  ijgr .  and  so  the  doubt  in  (y*)  7  H.  6.  is  well  resolved^  as  I  think, 
holbwd^uid  -^^^  ^^^°  *^  ^^^  moved  in  arrest  of  judgment,  that  the  lease  was 
wife,  without  made  by  the  husband  and  wife  generally,  without  alleging  it  to 
jUeging  it  to  ^e  by  {g)  deed,  as  it  ought  to  be,  as  appears  Dyer,  1  Mar.  91.  b.; 
s^cicS  to  vide  26  H.  8.  2.  a.  *  (a)  15  E.  4.  18.  a.  &  21  H.  6.  24.  b.  Bat 
maintain  an  upon  a  Sight  of  a  judgment  given,  Trin.  36  Eliz.  in  the  King's 
ejectment.  Bench,  between  Bateman  and  Allen,  Rot  339  (6)>  and  of  an- 
^'i'  ?^r*^  other  precedent  shewed  by  Brownlow  chief  prothonotary,  be- 
MosfhZU  tween  (c)  Mosely  and  Guilbert,  Pasch.  33  Eliz.  in  the  Common 
GmUbert,  Pleas,  and  of  another  judgment  between  (d)  Diggs  and  Withen, 

JHgfrsand        in  the  King*s   Bench,  in  all  which  precedents  judgment  was 
WUherg.  given  for  the  plaintiff  upon  a  demise  made  by  the  husband  and 

wife,  without  alleging  it  to  be  by  {e)  deed  (m)  :  upon  the  view  of 
which  precedents,  judgment  was  given  in  the  case  at  bar  for  the 
piaintiff(N). 

(/)  r  H.  6.  2.  b.  [3  Prest.  Comr.  395.  476.]    {g)  Cr.  El.  438.  481.  656. 708.  Cr.  Car.  5«7.  Doct 

£1. 176.  Palm.  268.  Hutton,  55. 102.  Winch.  34.  1  Leon.  192.  204.  4  Leon.  50.  Sar.  110.  1  RoL 
:ep.  402.  Plowd.  431.  a.  Cr.  Jac.  563.  3  Co.  21.  b.  Dyer,  91.  pi.  13.  [Vin.  Abr.  Eofant,  1. 3.  pL 
8.,  and  sec  intra,  n.  (l.)  ]  («)  Cro.  Eliz.  482.  (6)  Cr.  El.  438.  [Cro.  Eliz.  482.  pi.  15.  Vin.  Abr. 
Baron  and  Feme,  E.  a.  10.  pi.  5.]  (c)  Cr.  El.  482.  [Vin.  Abr.  Baron  and  Feme,  £.  a.  10.  pL  5.] 
{d)  Cr.  £1.  482.  [Vin.  Abr.  Baroli  and  Feme,  £.  a.  10.  pU  5.]  (<)  Ante  61.  m.  [See  a.  (■). 
UOTa,  and  the  books  there  cited.] 


(l)  S.  p.  1  Inst.  182.  b.  i.  745.  Shep.  Touch,  it  will  be  void  as  to  the  wife  mb  tiiilia,  and  die 

309.  3  Wood's  Cony.  785.  3  Prest  Conv.  24.  may  plead  noti  dtmuerwif,  post  3  Co.  27.  b.  28.  a. 

90.  239.  392.  395.  476,  7.  Vm.  Abr.  Extinguish-  Tluiford  v.  Tketford,  1  Leon.  192.  And  it 
ment,  A .  pi.  7.  Merger,  I.  pi.  1.    (Ed.  )  seems,  that  a  lease  for  years,,  by  deed  indented, 

(m)  Acc.  2  Sannd.  180.  b.  (9).  Sav.  iii.  Dyer,  by  tile  hnsband  alone,  of  his  wife's  lands^  re- 

91.  b.  Cro.  Eliz.  438.  482. 1  Salk.  91.  1  Wood's  serving  rentals  good  doring  the  coveitnre ;  bit 
Conv.  128.  n.  ii.  390.  2  Chit.  Plead.  256.  is  determined  bv  his  death,  see  1  Sannd.  180. 
Vin.  Abr.  Baron  and  Feme,  E.  a.  10.  pi.  3,  5.  b.  1  Inst.  44.  a.  (3).  ii.  420.  (25).  With  respect 
Com.  Dig.  Baron  and  Feme,  G.  3.  Bac.  Abr.  to  leases  by  husband  and  wife  under  the  ftst 
Ejectment,  D.  3.  Leases,  C.  1.  So  it  is  of  an  32  H.  8.  c.  28.,  see  1  Inst.  44.  a.  b.  ii.  419—415. 
infant,  3  Burr.  1806.    But  a  lease  for  years  by  and  the  notes  ib.    (Ed.) 

husband  and  wife  of  her  lands  must  be  made        (n)  It  appears  n'omthe  present  case,  that 

bv  deed  (though  it  need  not  be  so  alleged  in  wherever  the  inheritance  comes  to  the  psiti- 

pieading),  for  the  wife's  assent  is  necessary  to  cular  estate,,  whether  by  act  of  God,  the  Isir, 

the  commencement  of  the  lease,  and  that  can  or  the  party,  the  particular  estate  is  mirgti, 

only  be  by  deed.  Dyer,  91.  b.  146.  b.  WaUaly,  that  is,  sunk  or  drowned  in  the  fee.  Via.  Abr. 

Heathy  Cro.  Eliz.  656.  Greenwood  v.  1)fber,  Cro.  Merger,  I.  pi.  1.  So  by  the  descent  of  a  portioa 

Jac.  564.  Sav.  iii;  and  this  was  requisite  as  of  the  ultimate  remainder  in  fee,  a  pamaisr 

well  before  as  since  the  statute,  32  H.  8.  c.  28.  estate  in  that  portion  may  be  merged.  Cnnip^ 

s.  1.  which  enacts  that  leases  by  writing  in-  WooUey  v.  Nonrood,  7  Taunt.  369.    And  it  is  a 

dented  under  seal  for  term  of  years,  orli^,  by  general  rule,  that  whenever  a  greater  estste 

any  person  of  full  age,  having  an  estate  of  ii^e-  and  a  less  coincide  and  meet  in  one  and  the 

tance  in  right  of  his  wife,  or  jointly  with  his  wife,  same  person  without  any  intermediate  estste, 

made  before  covetnre  or  after,  shall  be  good  and  the  less  is  immediately  annihilated,  or  merfti 

effectual  against  the  lessor  and  his  wife,  and  in  the  greater,  Shep.   Touch.   S41.   n.  2B>L 

their  heirs,  and  every  of  them.    But  it  has  been  Com.  177.    The  circumstances  requisite  to  this 

determined  that  it  is  not  necessary  to  plead  ei-  operation  of  law,  are,  1st,  That  there  be  rso 

ther  that  the  lease  was  by  deed,  or  that  any  rent  or  more  estates  in  the  same  person  in  the  ssne 

was  reserved,  Jaicfcsonv.  Afordaunf, Cro.  Eliz.l  12.  land;  a  mere  right  or   title  will  not  suffice. 

And  a  lease  by  hnsband  and  wife  of  the  lands  Pauling  if  Hardtu.  Skin.  362.  Com.  Dig.  Str- 

of  the  wife,  uot  pur&uant  to  the  statute  32  ft.  raider,  and  see  Hou^tauey  post  5  Co.  13.  Av 

8.  c.  28.,  is  a  good  lease  of  both  during  the  v.  Atwmd^  Cro.  Eliz.  401.  Ro$s€  v.  Ardxii^ 

coveturc,  and  may  be  pleaded  as  their  lease,  Gotdsb.  187.  Mo.  398.  15  Vin.  366.  JBdvIrt  t. 

though  it  be  without  reservation  of  any  rent,  Poor^  Cro.  Jac.  282.  MaidfvtUe'a  case,  1  Ivt. 

Sav.  210. ;  for  the  lease  is  not  void,  because  the  26.    b.  i.  544.     3  Prest.   Conv.  50.  58--8&- 

wif^  after  her  husband's  death  may  affirm  it,  2nd,   The   several    estates    mnst   be    inuBe- 

bv  bringing  an  action  of  waste,  &c.  Hutt.  lOf^.  diately  eitpectant   on    each   other;  and  the 

D*€  V.  Welter  7  T.  R.  478.    But  if  the  wife  dis-  more  remote  estate  most  be  withoot  anv  inter- 

agrec4o  the  lease  af\cr  her  husband's  deaths  vcning  contingent  remainder,  created  in  tke 


6l  a.  b.                               wiscot's  case.  597 

same  instant  of  time,  or  by  the  same  act  wliich  tlie  two  estates  and  confound  ttiem  intoonie 
gives  origin  to  tlie  otlier  estates,  see  Bro.  estate;  and  the  estate  in  Vrhich  tlie  merger 
Leaj^e,  6,'3.  Duncomb  v.  Duncomb^  3  Lev.  437.  talies  ][)lace  becomes  an  estate  in  possession. 
Bates'  case,  1  Salk.  254.  4  Leon.  9.  33  Eliz.  thoagb  it  is  not  enlarged  by  the.  accession  of 
Brooke  Exting.  54.  IVhitchurch  v.  fVhitchurckf  the  preceding  estate.  Smith  v.  Lord  Camel/ordf 
«  P.  Wms.  $86.  Scott  v.  FenhouUty  1  Bro.  C.  C.  «  Ves.  Jun.  714.  Webb  v.  RuaseUy  3  T.  R.  394. 
69.  3  Prest.  Conv.  107.  But  the  destraction  Bro.  Exting.  pi.  50.  2  Saund.  387.  Salk.  396. 
of  an  intervening  contingent  remainder  (Purr/by  3  Prest.  Conv.  6.  Charges  and  incnrabrances 
V.  Rogers^  S  Saund.  380.),  or  the  determination  to  wliich  tlic  more  remote  estate  was  liable, 
or  accession  of  a  tliird  or  intermediate  estate,  immediately  attach  on  the  possession,  Spmond» 
may  be  the  cause  of  merger,  as  between  two  or  v.  Cmlmore,  4  M6d.  1.  Perk.  s.  6tf  3.  Shtlbnme 
more  estates  kept  distinct  by  means  of  the  in-  v.B/drftt//>A,4Bro.P.C.594.  JEm'jig-tonv.jBiTWf^- 
termediate  estate.  See  Bates'  case,  1  Salk.  ^on,  3  Bnlstr.  42. ;  but  persons  who  have  interests 
354.  Ld.  Raym.  326.  Duncomb  v.  Duncomb,  3  affecting  the  estate  which  is  merged,  as  where 
Lev.  437.  3  Prest.  Conv.  85.  And  notwith-  the  particular  tenant  has  made  a  lease,  granted 
standing  an  intervening  estate  for  years,  tlie  a  rent  charge,  or  confessed  a  judgment,  will 
freehold  may  nnite  with  the  inheritance,  when  not  be  prejudiced  by  reason  of  the  merger, 
the  freehold  and  the  inheritance  meet  in  the  1  Inst.  3:^8  b.  ii.  564.  3Prest.  Conv.  446—448. 
same  person,  so  as  to  confer  a  title  by  cartesy.  So  the  right  of  exercising  powers  of  leasing 
dower,  posseisio  fratriSy&c,  without  prejudice  and  of  cutting  timber,  cannot  be  accelerated 
to  the  term :  which  affords  an  instance  of  a  to  the  prejudice  of  persons  who  have  opposing 
<)ualilied  merger,  or,  more  acc^urately  speaking.  Interests,  ibid.  45S. 

ofnnionand  consolidation,  withontprodncmg  The  doctrine  now  nnder  consideration  does 
all  the  effects  of  merger,  3  Prest.  Conv.  114.  not  apply;!  at.  to  estates  tail,  which,  with  the  ex- 
116.  Bates*  case,  sup.  An  intervening  estate  ception  already  mentioned  (ante  p.  595.  n.(i)). 
for  years  will  prevent  the  merger  of  another  are  privileged  from  merger  nnder  the  statute  ot 
«8tmte  for  years,  in  the  freehold  or  inheritance,  entails.  2dly,  Where  a  conveyance  is  made  to 
limited  to  take  place  after  the  several  estates  the  owner  of  a  particular  estate  for  the  purpose 
tor  years,  Bicknal  v.  Tucker,  15  Yin.  362.  pi.  2.  of  raising  uses  out  of  the  estate  conveyea  to  him, 
Brownl.  181.;  but  an  interesse  termini  is  not  by  reason  of  the  proviso  in  the  Statute  of  Uses, 
such  an  intervening  interest  as  will  prevent  27  H.  8.  c.  10.,  ante  p.  305.  (k1.);  though  an 
the  application  of  the  law  of  merger,  Northam's  estate  arising  to  a  feoffee  to  use»  under  a  de- 
duty  Hetl.  55.  3  Prest.  Conv.  120.  3rd,  The  claration  of  uses,  may  merge  an  estate  previ- 
more  remote  estate  must  be  as  large  as,  or  ously  vested  in  him ;  and  the  exception  in  the 
larger  than  the  preceding  estate,  Bro.  Abr.  Statute  of  Uses  does  not  apply  where  the  rc- 
Exting.  11  H.  4. 34. 3  Leon.  157, 8.  Jenk.  Cent,  mainder  or  reversion  is  conveyed  to  tlie  owner 
jf48.  pi.  37.  Mordant  y.  Watt,  Brownl.  19. ;  thus  of  the  particular  estate  upon  trusts,  which  are 
estates  at  will,  or  by  extent  on  statutes,  &c.  not  executed  by  the  statute ;  nor  where  a 
may  merge  in  estates  for  years,  Dightonv.Gren-  termor  joins  witn  the  reversioner  in  a  convey- 
mille,  2  Vent.  231.  CoUis^  Pari.  Ca.  64.  Yin.  ance  to  a  third  person,  either  to  uses  or  upon 
Abr.  Merger.  3  Prest.  Conv.  176,  7. ;  estates  trusts ;  and  it  seems  that  in  order  to  save  the 
for  years  may  merge  in  each  other,  or  in  estates  term  from  being  destroyed,  there  must  be  an 
of  freehold  or  inheritance,  1  Inst  i.  635.  (i).  ii.  express  declaration  of  use,  by  way  of  confir- 
510.  (23);  estates  for  life  (and  an  estate  after  mation,  in  favor  of  the  termor,  see  3  Prest. 
possibility  of  issue  extinct,  is,  for  all  the  pur*  Conv.  370.  3rdly,  When  the  several  estates 
poses  of  merger,  an  estate  for  life,  1  Inst.  i.  are  limited  by  the  same  deed  or  instrument, 
555.  (g)  ),  may  merge  in  each  other,  or  in  larger  or  take  effect  in  the  same  instant  of  time,  or 
estates,  l  Inst.  i.  624.  (o). ;  and  estates-tail,  by  ^e  same  act,  and  some  other  person  is  con- 
when  there  is  not  any  longer  a  possibility  that  cemed  in  the  conseqdence  of  the  merger, 
the  issue  in  tail  can  claim  a  right  to  inherit,  sup.  Rogers  v.  Downes,  2  Mod.  293.  Arc* 
andperformara  doni,  may  merge  in  theifee-  foy  v.  Rogers,  2  Saund.  386.  3  Prest.  Conv. 
simple,  ante  p.  595.  and  n.  (i).  ib.  3  Prest.  Conv.  376—403.  4thly,  Nor  to  an  estate  for  several 
345.  So  detennmable  fees,  qualified  fees,  and  lives,  arising  under  the  same  limitation,  as 
conditional  fees,  will  merge  in  the  fee-simple,  giving  one  undivided  and  entire  time  of  eontt- 
or  in  each  other;  and  it  seems,  that  if  a  base  nuance,  Ross's  ease,  post  5  Co.  14.  Utty  Dale's 
fee  depend  in  point  ojf  title  on  an  estate  tail,  it  case,  Cro.  Eiiz.  182.;  seeus  as  to  a  lease  for 
will  merge  in  the  immediate  reversion  or  re-  several  lives,  as  distinct  periods  of  tim6,  giving 
mainder,  whether  in  fee  or  in  tail,  3  Prest.  one  estate  in  possession,  and  others  in.  remain- 
Conv.  258,  9.  That  in  a  conveyance  to  uses,  der,  3  Prest.  Conv.  406.  5thly,  Nor  where 
a  person  may  have  a  power  of  appointment  and  the  union  of  the  two  estates  in  the  same  per- 
also  a  fee,  in  the  same  lands,  see  Sir  Edward  son,  is  effected  by  the  joint  act  of  the  respective 
Clerel's  case,  post  6  Co.  17.  and  the  notes  there,  owners  thereof,  with  an  intention  that  the 
MawndireU  v.  Maundrell,  10  Yes.  214. ;  though  estate  of  their  assignee  should  continue  for  the 
IB  conveyances  at  common  law,  the  power  will  collective  time  of  their  several  estates,  see  3 
merge  in  the  estate,  Goodill  v.  Brigham,  1  Bos.  Prest.  Conv.  50,  51.  409,  410.  Bredon's  case, 
&  P.  192.  4tli,  The  several  estates  must  be  ante  1  Co.  77.  p.  194,  5.  Trcport's  case,  post  6 
held  in  the  same  legal  right ;  or  when  the  Co.  14.  The  Earl  of  Clanricharde's  case.  Hob. 
estates  are  held  indifferent  legal  rights,  one  t!73. ;  though  where  a  person  having  several 
of  them  must  not  be  an  accession  to  the  other,  estates,  kept  distinct  in  him  by  a  particular 
merclyby  the  act  of  law,  as  by  marriage,descent,  cause,  conveys  them  to  another,  a  merger  will 
executorship,&c.Plowd.  418.  Lee's  dUtf,  3  Leon,  take  place,  even  though  it  be  by  one  entire 
J 10.  4  Leon.  37. 3  Prest.  Conv.  273.  Infra.  grant,  3  Prest.  Conv.  441.  Symowisv.  Vudmore, 
The  effect  of  jnerger,    is,   to    consolidate  4  Mod.  1.  Eustace's  casc^  Jon.  55.  2  Salk.  2ai. 


S9S  wiicoT^i  CAsi.  Par*  II. 

So  altbongh  an  ezecntory  interest  by  devise  or  of  the  inlieritance  will  merge  a  term  wkieh  a 

beqnest,  or  under  a  springing  or  shifting  use,  person  has  in  his  own  right,  thoogb  he  be  a 

does  not  merge  in  the  estate,  while  both  inte-  trustee  of  that  term,  Lee's  com,  S  Leon.  110. 

rests  continue  in  the  original  owner,  Gowirighi  Plowd.  418. 4  Leon.  37. 
V.  Searley  3Wils.  29.  GoodtiiU  v.  WhUcy  15        Mergers  are  odious  in  equity,  and   Bcver 

East,  174. ;  yet  after  he  has  aliened  the  fee,  allowed  except  to  promote  the  intention,  FkU' 

the  two  interests  wiU  be  united;  for  the  con-  lim  v.  PkilUfia^  1  P.  Wms.  41.     But  if  the  fee 

veyance  will  operate,  first,  as  a  transfer  of  the  simple  ui  law  and  equity  exist  in   the  saane 

estate,  and  secondly,  as  a  release,  by  way  of  person,  the  equitable  interest  will  nuerge  in  tbe 

extinguishment  of  the  interest  unaer  the  exe-  legal  ownership.  Wade  ▼.  P^et^  1  Cox,  74. 

cutory  devise,  &c.  3  Prest.  Conv.  407.  6thly,  Cooke  ▼.  Cooke,  t  Atk.  67.  WiUoughby  v.  WH- 

Where  one  estate  is  held  in  oMtre  droit,  and  the  loi^A^,  1  T.  R.  766.  Goodrigki  v.  Smiiiy  S  WiU. 

other  not,  and  the  one  is  an  accession  to  the  351.   VilUers  v.  VUUere^   t  Atk.  72.  CapA  ▼. 

other  by    the  act  of  Uup,   the    doctrine  in  GirdUer,  3Ves.  509.    For  it  is  a  general  rale, 

question  does  not  take  place,  1  Inst.  338.  ii.  that  a  person  cannot  be  a  trustee  for  himselff  and 

556. 4  Leon.  37. 1  Salk.  3ft6,  Cro.  Jac.  275.  Hob.  that  as  between  real  and  personal  repteienta- 

3.  Forbes  v.  Moffatt.l^  Ves.  384.  Vin.  Abr.  Mer-  tives,  or  between  different  classes  of  heirs,  there 

ger,  A.  3.  2  Fonb.  Tr.  £q.  164.  3  Prest.  Conv.  is  not  any  equity,  but  the  legal  Tiij^  nuMt  pR- 

5^73. ;  and  this  exemption  from  merger  applies,  vail,  3  Ves.  Jun.  186.  359. ;  therefore  an  eqaitS' 

Ist,  between  husband  and  wife ;  2nd,  between  ble  fee  by  descent  ex-pmie  mUermu^  will  meife 

executors  and  administrators,  having  an  estate  in  the  legal  fee  taken  by  descent  «x-furtf  m- 

in  their  own  right,  and  another  in  right  of  tenUt,  so  as  to  exclude  the  paternal  hein  is 

their  testator  or  intestate;  3rd,  persons  who  favor  of  tlie  maternal  heirs ;  and  ui  eqaitBUs 

form  a  part  of  a  corporation  ag^egate  of  many,  term  or  charge  will  merge  in  the  legal  lokeril- 

and  who  have  estates  in  their  individual  capa-  ance,  so  as  to  exclude  the  persoa  entitled  toihe 

dty,  at  the  same  time  that  the  corporation,  of  charge,  Doe  d.  Back  v.  Pmtiy  cit.  I>o«gL  771 

which   they  are  a  constituent   part,  has   an  Goodrigkt  v.   WeUs^  DongL  771.  3  Ves.  Jui. 

estate  in  its. corporate  capacity;  4th,  persons  339.  Pometk&rpe  v.  Pe/rter^  AmbL  600.    Bit 

entitled  under  an  entail,  and  who  have  the  fee  when  the  owner  of  the  fee  in  which  the  ehsrfe 

expectant  upon  that  estote ;  and  5th,  between  would  otherwise  merge,  manifests  his  ii*n^ 

persons  who  have  an  instantaneous  or  tempo-  that  the  charge  shouldnot  merge;  or  whoeat 

rary  seisin  to  serve  uses,  to  be  raised  out  of  intention  is  expressed,  or  the  party  is  Incsp^ 

the  estate  conveyed  to  them,  and  also  an  estate  of  expressing  any,  as  in  tbe  case  of  an  la6Bl,if 

in  their  own  rigbt.    But  it  does  not  apply  as  it  appear  to  the  court  to  be  moat  advaata|c«ai 

between  trustees  and  cestuisque  trust,  though  for  him  that  it  should  continue  personal  fn- 

where  the  trust  estate  becomes  merged  in  that  perty ;  or  where  creditors  would  be  pnMdiccd, 

of  the  trustee,  or  vice  versA,  equity  will  afford  in  such  case  the  charge  will  not  lii&,  Okerfer  t. 

relief,  Le^s  case,  2  Leon.  110.  3  Leon.  6.  VUUers  Willes,  AmbL  246.  Lord  CompUm  v.  OstwksL, 

V.  Vimersy  2  Atk.  72.  Infra;  nor  as  between  4  Bro.  C.  C.  397.  5  Ves.  264.  Farboi  v.  M4^ 

joint-tenanU  when  the  reversion  is  limited  by  18  Ves.  384.  Price  v.  Gibevn^  2  Eden,  111 

any  other  deed,  &lv.,  than  that  which  creates  Denisthorpe  v.  Porter^   2  Eden,  162.   1  Saai 

the  joint-tenancy,  or  when  it  comes  to  one  of  242.    So  it  is  when  an  estate  tail  or  for  Eft 

them  by  descent,  ante  p.  594.  And  it  is  doubt-  only  is  acquired,  Duke  of  Chemdoe  v.  7UM,  S 

ful  whether  it  holds  as  between  persons  who  P.  Wms.   604.   Chester  v.  WiUee,  Ambl  i^ 

have  a  term  in  their  own  right,  and  also  tbe  Price  v.  iS^s,  Bam.  C.C.  120 :  in  which  respect 

parsonage  in  right  of  their  thurch ;  or  between  there  is  a  distinction  between  legal  and  eqnt- 

prebendaries  who  have  au  estate  in  the  reve-  able  estates  on  the  one  hand,  and  freehold  tai 

nues  and  lands  of  the  prebend  under  a  grant  copyhold  interests  on  the  other;  for  thel^flf 

from  the  prebendary,  and  also  the  advowson  of  a  copyhold  may  be  extinguished  ia  a  puti- 

the  prebend  as  their  inheritance,  or  the  incum-  cular  estate  of  the  freehold  tenure,  St,  M  v. 

bency  of  the  prebend  in  the  character  of  pre-  Lord  Dndiey  and  ff'ard,  15  Ves.  167.    Amc  f* 

hendary,  3  Prest.  Conv.  298—300.  Vin.  Abr.  463,4.  &  n.  (l)  ib.    And  where  the  owner  rf  • 

Merger.    And  although,  when  two  estates  are  term  purchases  the  equitable  interest,  the  tcm 

held  in  different  rights,  the  accession  of  one  of  will  become  attendant  on  the  inheritance  for  Ik 

them  to  the  other  merely  by  the  act  of  law  will  benefit  of  the  heurs,  Churl tfm  v.  Low,  3  P.  Vm. 

not  occasion  a  merger,  yet  it  is  otherwise  when  328.  So  when  a  copyholder  purchases  the  mit* 

the  accession  is  ly  the  act  of  the  party ;  as  if  a  able  fee  of  the  freehold  tenure,  the  heirs  wul  bt 

husband  possessed  of  a  term  in  right  of  bis  entitled  to  the  benefit  of  the  legal  estate  of  tkt 

wife,  or  an  executor  having  a  terra  in  right  of  copyhold,  3  Prest  Conv.  569.    See  farther  ts 

his   testator,  purchases   the  reversion  or  re-  to  merger,  Rosse's  case,  post  5  Co.  13.  /^**« 

mainder,  the  term  will  merge,  4  Leon.  38.  Bro.  case,  5  Co.  76.  b.  Trepoit's  case,  6  Co.  14. L^ 

Surr.  52.  3  Prest.  Conv.  304,  5.  309,  310. ;  but  pet's  case,  10  Co.  48.  b.  Uamington  v.  O^i 

in  such  case  the  value  of  tlie  teim,  it  should  cit.  10  Co.  52.  Lewis  Bowleo' caoe,  llCo.80.iM 

seem,  would  be  assets  in  the  hands  of  the  exe-  the  notes  there,  Paton  v.  Brebner  and  amthtr, 

cutor,  &c.  with  respect  to  creditors,  see  Charl-  1  Bligh,  42.  1  Inst.  ii.  557.  (k).  3  Prest.  Csa*. 

ton  and  others  v.  Low  and  othe  «,  2  P.  Wms.  passim.   2  Fonb.  Tr.    Eq.  163,  4.  Vin,  Abr» 

^28.  3  Prest.  ConVf  J59.  565,    That  a  descent  Merger.    (Ed,) 


TOOKER'S  CASE. 


Micb.   36  &   37  Eliz«  Rot    136. 


In  the  King's  Bench. 


Beit  remembered)  that  heretofore,  to  wit,  in  the  term  of  Easter  1594-1001. 
last  past,  before  the  lady  the  now  Queen,  at  Westminster,  came       ^i-^v-o 
William  Rud,  by  Michael  /Bland,  his  attorney,   and   brought         ^^^ 
here  into  the  court  of  the  said  lady  the  Queen,  then  there,  his      Tookbr. 
certain  bill  against  Edward  Tooker,  in  the  custody  of  the  Mar-  [Pt.II.— 62a.] 
shal,  &c.  of  a  plea  of  trespass;  and  there  are  pledges  of  prose-  pecUrttionin 
cnting,  that  is  to  say,  John  Doe  and  Richard  Roe:  which  said  trespass  for 
bill  followeth  in  these  words:  ss.  Devon  ss«  William  Rud  com-  breaking  plw«r 
plains  of  Edward  Topker  being  in  the  custody  of  the  Marshd  of  Md^spoUmir 
the  Marsbalsea  of  the  lady  the  Queen,  before  the  Queen  herself;  his  grass,  and 
for  that  he,  on  the  first  day  of  April,  in  the  36th  year  of  the  «*^« »'  "P 
reign  of  the  lady  Elizabeth  now  Queen  of  Englanc^  with  force  ^*    ^*    ^' 
and  arms,  &c.  broke  and  entered  the  close  and  nouseof  him  the 
said  William,  called  Bertonland  (a),  otherwise  the  Barton  of 
Sprecombe,  at  Mortboe  in  the  county  aforesaid,  and  his  grass^ 
of  the  value  of  an  hundred  marks,  in  the  dose  aforesaid,  then 
l§tely  growing,  with  certain  cattle,  that  is  to  say,  with  horses, 
oxen,  cows,  hogs,  and  sheep,  fed,  trod  down,  and  consumed,  and 
other  wrongs  to  him  did,  against  the  peace  of  the  said  lady  the 
now  Queen,  to  the  damage  of  the  said  William  of  one  hundred 
poundis,  and  therefore  he  brings  suit,  &c«     And  now  at  this  day^ 
that  is  to  say,  Wednesday  next  after  eight  days  of  St.  Michael  (b) 
in  this  term,  until  which  day  the  aforesaid  Edward  had  leave  to 
iitiparl  (c)  to  the  said  bill,  and  then  to  answer,  &c.,  before  the  ImparUnce. 
lady  the  Queen  at  Westminster,  cometh  as  well  the  aforesaid 
William,  by  his  attorney  aforesaid,  as  the  aforesaid  Edward,  by 
John  HaIsta£F,  his  attorney ;  and  the  said  Edward  defendeth  the  Plea,  not 
force  and  injury  when,  &c«  and  saith,  that  he  is  not  thereof  S^^^* 
guilty,  and  of  this  puts  himself  upon  the  country,  and  the  afore-  !"«« joined, 
said  William  likewise,  &c.   Therefore  let  a  iury  come  before  the  Venire. 
Jady  the  Queen  at  *  Westminster,  on  Friday  next  after  fifteen    [  *  62  b.  ] 
clays  of  St.  Hilary,  &c.  and  who  neither,  &c.  to  recognize,  &c. 
because  as  well,  &4:^  the  same  day  is  given  to  the  parties  afore- 
said there,  &C     Afterwards  the  process  is  continuea  between  the 
parties  aforesaid,  of  the  plea  aforesaid,  by  the  jurors  thereof  be* 
twixt  them  being  respited,  before  the  lady  the  Queen  at  West-  ^isi  prius. 
minster,  until  Wednesday  next  after  fifteen  days  of  Easter  then 
next  following,  unless  the  justices  of  the  ladv  tke  Queen  assigned 
to  take  the  assizes  in  the  county  aforesaid,  shall  first  come  on 


(a)  See  the  notes  to  the  declaration  in  tres-    term,  ante  p.  9.n.  (i).    (Ed.) 
L5isy  antep.  l96yAcc.    (Ed.)  (c'    '  * 

(B)  As  to  the  abbreviation  of  Miduielniaf    (Ed. 


p^My  ante  p.  196,  Ac.    (Ed.)      ^  ^^.  ^    ,  ,J'^\  ^  ^^  imparlance,   ante  p.  9.  n.  (■). 
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TOOKCR*S  CASE. 


Part  11. 


Postea. 


Tales. 


Monday  the  10th  day  of  March,  at  the  castle  of  E-xeter,  in  the 
county  aforesaid,  by  form  of  the  statute  (d),  &c.  for  want  of 
jurors,  &c  At  which  day,  before  the  lady  the  Queen  at  Wat- 
minster,  come  the  parties  aforesaid,  by  their  attomic»  aforesaid, 
and  the  aforesaid  justices  of  assize,  before  whom,  &c.  sent  their 
record,  before  them,  had  in  these  words :  ss.  Afterwards  at  the 
day  and  place  within  contained,  before  Edmond  Anderson,  Knt 
Chief  Justice  of  the  lady  the  Queen  of  the  Bench,  and  Thomas 
Walmsley,  one  of  the  justices  of  the  said  lady  the  Queen  of  the 
Bench,  justices  of  the  said  huly  the  Queen  assigned  to  take  the 
assizes  in  the  county  of  Devon,  by  form  of  tfa^  statute,  &c. 
came  as  well  the  within  named  William  Rud,  by  Erasmus  Ford, 
his  attorney,  as  the  within  written  Edward  Tooker,  by  Thomss 
Clayton,  his  attorney.  And  the  jiirors  of  the  jury,  whereof 
within  mention  is  made,  being  called,  some  of  them,  that  is  to 
say,  David  Matacot  of  St  Giles,  John  Hayman  of  Shelbere, 
Jonn  Hooper  of  Westdown,  Richard  Clyeff  of  Chaford,  John 
Bow  of  the  same,  and  John  Hole  of  Drew  Steinton,  came,  and 
are  sworn  in  the  said  jury ;  and  because  the  rest  of  the  jurors  of 
the  said  jury  did  not  appear,  dierefore  others  of  the  standers-by, 
by  the  sheriff,  of  the  county  aforesaid  chosen,  at  the  request  of 
the  said  William  Rud,  and  by  command  of  the  justices  afore- 
said, of  new  are  added,  whose  names  in  the  paofl  within  writteo 
are  filed,  according  to  the  form  of  the  statute  in  such  c^ase  lately 
made  and  provided  (e);  and  the  jurors  so  newly  added,  that  is 
to  say,  George  Snell,  John  Barnacott,  John  Shute,  Georse 
Slade,  William  Killand,  and  Christopher  Cheek,  being  callrai 
likewise  came;  who,  to  say  the, truth  of  the  wiUiin  contained, 
together  with  the  other  jurors  aforesaid  first  impanelled  and 
sworn,  being  chosen,  tried,  and  sworn,  say  upon  their  oath,  thst 
before  the  within  written  time,  when  it  is  supposed  the  trespas 
John  Anindely  within  written  was  done,  one  John  Arundel,  Esq.  was  seised  of 
^^ofthe lc«f  ^®  tenements  within  written,  with  their  appurtenanqfcs,  in  whidi 
til  quo,  3rd  the  trespass  within  written  is  supposed  to  be  done,  in  his  de- 
Jaly,  30H.  8.  mesne  as  of  fee;  and  being  so  seised  thereof,  afterwards  and 
JohnTooker  hefore  the  within  written  time,  when,  &c.  that  is  to  say,  on  the 
and  plaintiff  third  day  of  July,  in  the  SOth  year  of  the  reign  of  the  lord 
for  the  term  Henry  VIII.  late  king  of  England,  did  demise  to  one  John 
""f  *  63  r  l'  Tooker,  and  to  the  within  named  William  *Rud,  the  tenemenU 
^  -*    within  written,  with  the  appurtenances,  in  which,  &c,  (amongst 

other  things,)  to  have  and  to  hold  to  the  said  John  Tooker  and 
William  Rud,  for  the  term  of  their  lives,  and  the  life  of  the 
longest  liver  of  them  the  said  John  and  William;  by  virtue  of 
which  demise  the  said  John  Tooker  and  William  Rud  were 
seised  of  the  tenements  within  written,  with  the  appurtenance*^ 
in  which,  &c.  in  their  demesne  as  of  freehold  for  the  term  of  the 
lives  of  them  the  said  John  and  William,  and  the  longest  liver 
of  them  (f)  ;  and  being  so  seised  thereof,  and  the  said  John 
J.  A.  died         Arundel  being  sefsed  of  the  reversion  of  the  tenements  within 

seised,  and  the  reversion  depended  to  Sir  J.  A.  as  bis  son  andli)sir. 


Special  ver* 
diet. 


by  virtue 
nvhereof they 
were  seised 
I'or  life* 


(D)Stat.  42  Edw.  3.  c.  11.    Ante  p.  10.  n. 
(o).    (Ed.)  (f)  As  to  pleading  a  seisin  Ibr  life,  antep« 

(e)  Stot.  35  H   ^  c.  6.  see'ante  p.  11.  n,  (q).    81.  jl  (q  1).    (£o.) 
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written  >  with  the  appurtenances,  in  which,  &c.  the  said  John 
Arundel,  afterwards,  and  before  the  within  written  time,  when,  &c. 
at  Morthoe   within  written,  of  sudi  estate  died  seised;  after 
whose  deaths  the  reversion  of  the  tenements  aforesaid,  with  the 
appurtenances,  in  which,  &c.  (amongst  other  things,)  descended 
to  one  John  Arundel,  Knt.,  as  son  and  heir  of  the  aforesaid 
John  Arundel  (g)  ;  by  which  the  said  John  Arundel,  Knt.  was 
seised  of  the  aforesaid  reversion  of  the  tenements  within  written, 
with  the  appurtenances,  in  which,  &c.  in  his  demesne  (among 
other  things)  as  of  fee;  and  being  so  seised  thereof,  afterwards, 
and  before  the  within  written  time,  when,  &c«  that  is  to  say,  on 
the  20th  day  of  September,  in  the  10th  year  of  the  reign  of  the  Sir  J.  A.  soth 
said  lady  the  now  Queen,  at  Morthoe  within  written,  by  his  ^®P^*  ^^  .^***- 
certain  writing  indented,  one  part  of  which,  sealed  with  the  dented  ^rant- 
seal  of  the  said  John  Arundel,  Knt,  was  shewed  to  the  said  ed  to  defend- 
jurors  in  evidence  (li),  the  date  whereof  is  the  same  day  and  g^Vfor  the^*^' 
year,  granted  the  reversion  of  the  tenements  within  written,  term  of  hi& 
with  the  appurtenances,  in  which,  &c  (amongst  other  things,)  ^^  > 
to  the  same  Edward  Tooker,  to  have  and  to  hold  the  same  re- 
version, with  the  appurtenances,  in  which,  &c.  (amongst  other 
things)  to  the  same  Edward  Tooker,  for  the  term  of  his  life, 
when  after  death,  surrender,  or  forfeiture  of  the  aforesaid  John 
Tooker  and  William  Rud,  it  should  happen;  as  by  the  said, 
writing  indented,  amongst  other  things,  more  fully  appeareth : 
to  which  grant  of  the  reversion  of  the  tenements  within  written,  to  which  grant 
with  the  appurtenances,  in  which,  &c.  (amongst  other  things,)  «aidJ.T.,theD 
to  the  same  Edward  by  the  aforesaid  John  Arundel,  Knt.  in  jointVwfth 
form  aforesaid  made,  the  aforesaid  John  Tooker,  being  tenant  plaintiff  of  the 
of  the  tenements   aforesaid   within  written,    with  the   appur-  PJ^J^**?! 
tenances,  in  which,  &c.  for  the  term  of  his  life,  jointly,  with  the        "^^ 
aforesaid  William  Rud,  afterwards  and  before  the  within  writ- 
ten time,  when,  &c.  at  Morthoe  within  written,  to  the  aforesaid 
Edward  thereof  attorned  and  agreed;  by  virtue  of  which  said  by  virtue  of 
grant  of  the  reversion  aforesaid,  and  of  the  attornment  (i),  and  which  grant 
agreement  aforesaid,   the  aforesaid  Edward  was  seised  of  the  ^n*  defend- 
reversion  of  the  tenements  within  written,  with  the  appurte-  ant  was  seised 
nances,  in  which,  &c.  as  the  law  requireth,  as  of  freehold  for^f^^^^^^^^: 
die  term  of  his  life;  and  being  so  seised  ♦  thereof,  and   the  "p*  53 *b"^ 
aforesaid  John  Tooker  and  William  Rud,  being  seised  of  the '  '*  '  '^ 

.  tenements  within  written,  with  the  appurtenances,  in  which.  Sec. 
(amongst  other  things),  the  said  John  Tooker  afterwards,  and  The  said  J  T 
before  the  within  written  time,  when,  &c.  that  is  to  say,  on  the  by  deed  i4th* 
14th  day  of  December,  in  the  31st  year  of  the  reign  of  the  said'  ^^^-  ^^  **»»• ' 
lady  the  now  Queen,  at  Morthoe  aforesaid,  made  to  the  said  Inlirestate 
Edward  Tooker  a  certain  writing  of  surrender  (k)  of  the  te-  title,  and  inte- 
jiementfi  within  written,  with  the  appurtenances,  in  which,  &a  '«*^in^epre. 
(amongst  other  things),  which  to  the  jurors  aforesaid  was  shewed  fenduit  - 
in  evidence,  the  tenovof  which  foUoweth  in  theses  words: 


(p)  With  respect  to  pleading  a  descent  of  a    of  a  reversion,  is  now  taken  away,  by  stat. 
reversion,  ante  p.  7«.n.  (r).    (Ed/)  ,    "  4  Ann.  c.  16.,  ante  p.  «58.  n.  (y4).    (Ed.) 

(h)  As  to  profert,  ante  p.  S«.  n.  (t  1).    (Ed.)       (k)  As  to  pleading  a  surrender,  ante  p.  76. 


(/)  The  necessity  of  attorament  to  e  grant    n.  (u  1).    (£b.) 


60S  TooKBk's  cAfs.  FartlL 

<  To  all  christiaB  people  to  whom  this  present  writing  shall 
eotne,  John  Tooker  of  Morthoe  ki  the  comity  of  Devon,  yeomaoy 
sendeth  greeting  in  our  Lord  God  ererlastinff.     Whereas  the 
said  John  Tooker  and  William  Rud  have  and  do  hold  Joindj 
for  term  of  their  lives,  and  the  lives  of  the  longest  liver  of  them, 
all  that  capital  messuage  and  lands,  tenements  and  heredba- 
ments,  called  Barton  Lands,  in  the  mancHr  of  Sprecombei  or 
parcel  of  the  said  manor,  and  all  those  lands,  tenements,  and  he- 
reditaments, with  the  appurtenances,  in  Uokesmill,  with  the 
pasture  of  Hokeswood,  and  common  of  pasture  upon  Hoken 
downe,  parcel  of  the  said  manor,  of  the  demise  aiid  grant  of 
John  Arundel,  Esq.  as  by  the  deed  of  the  demise  aim  grant 
thereof  made  by  the  said  John  Arundel  at  laige  and  {Mainly  it 
doth  and  may  appear :  Now  know  ye^  that  the  said  John  Tookei^ 
for  divers  and  sundry  causes  and  considerations  him  movii^ 
cloth  by  these  presents  surrender  and  yield  up  unto  Edwsid 
Tooker,  the  son  of  the  said  John  Tooker,  to  whom  the  reversion 
of  all  and  singular  the  premises  is  granted  and  doth  bekme  fcr 
term  of  the  Ine  of  the  said  Edward,  all  his  estate,  title^  and  inte- 
rest in  and  to  the  premises,  and  in  and  to  every  part  sndpaitel 
thereof  in  as  large  and  ample  manner  as  he  the  said  John  Tooker 
can  or  may  surrender  the  same.     In  witness  whereof  die  mi 
John  Tooker  to  these  presents  hath  set  his  seal.  Given  the  14cl 
dav  of  December,  in  the  dlst  year  of  the  reign  of  our  soveretga 
ladv  Elizabeth,  by  the  grace  of  Ood,  of  Ekigland,  France,  snd 
Ireland  Queen,  defender  of  the  fiuth,  &c." 
aad  «aer*  And  further  the  said  jurors  say,  upon  their  oath  afiiresiidy 

pT^d  ^^t*  ^^^  aforesaid  John  Tooker,  afterwards,  and  befiMne  die  widi- 
entered  ^^  written  time  when.  Sec,  at  Morthoe  aforesaid,  died;  and  thM 

into  the  pre-  the  said  Edward,  afterwards,  that  is  to  say,  on  the  within  writ* 
"*h^'d  inSim?  ten  first  day  of  April,  in  the  36th  year  of  the  reign  of  the  s«d 
mon  with  lady  the  now  Queen  aforesaid,  claimingto  have  and  occnpy  the  te- 
piaintiff.  nemeuts  within  written,  with  the  appurtenances,  in  which,  &c  is 

common,  with  the  said  William  Rud,  by  virtue  of  the  afiirettid 
writing  of  surrender,  by  the  aforesaid  John  Tooker,  io  fbrmafait- 
£  *  64  a.  1  ^^d  *made,  entered  into  the  tenements  aforesaid,  with  tbeqppor- 
tenances,  in  which,  &&  and  the  grass  within  written,  to  the  valuer 
&C.  in  the  close  aforesaid  then  growing,  with  the  catde  withm 
written  fed,  trod  down,  and  consumed,  as  the  aforesaid  Willisa 
Rud  against  him  complaineth.  But  whether,  upon  the  whole 
matter  aforesaid,  in  form  aforesaid  found,  the  aforesaid  entry  of 
the  said  Edward  into  the  tenements  aforesaid,  with  the  appo^ 
Jury  prav  the  tenances,  in  which,  &c.  be  a  good  and  lawful  entry  in  law  or 
Advice  of  not,  the  jurors  aforesaid  are  utterly  ignorant;  and  thereopoa 
the  coart«  p^^y  ^^^  advice  and  consideration  of  the  court,  &c.;  and  ii^  aJMB 
the  whole  matter  aforesaid,  in  form  aforesaid  found,  it  shall  seem 
to  the  justices  and  court  here,  that  the  aforesaid  entry  of  tk 
aforesaid  Edward  into  the  tenements  aforesaid,  with  the  apper- 
tenances,  in  which,  &c.,  in  and  upon  the  possession  of  the  ssid 
William  Rud,  be  not  a  good  and  lawful  entry  in  low,  then  die 
said  jurors  say,  upon  their  oath,  that  the  aforesaid  Edward 
Tooker  is  guilty  of  the  trespass  within  written,  as  the  said  Wil- 
liam Rud  alx)ve  against  him  complaineth;  and- assess  the  dains- 
g€8  of  the  said  William  Rud,  by  that  occasion,  besides  his  costs 
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and  charges  by  him  about  his  suit  it  this  behalf  expended,  to 
sixpence^  and  for  his  costs  and  charges  to  20s.  And  Hf  upon 
the  whole  matter  aforesaid,  in  form  aforesaid  found,  it  shaU  seem 
to  the  justices  and  court  here,  that  the  aforesMd  entry  of  the 
aforesaid  Edward  into  the  tenements  within  written,  with  the 
appurtenances,  in  which,  &c«,  in  and  upon  the  possession  of  the 
aforesaid  William,  be  a  good  and  lawful  entry  m  law,  then  the 
said  Jurors  say,  upon  their  oath  aforesaid,  that  the  aforesaid  Ed- 
ward is  not  guilty  of  the  trespass  within  written,  as  the  said 
WUliam  above  against  him  allegeth.  And  because  the  court  of  CsrU  adTisaiv 
the  said  lady  the  Queen  here,  of  giving  their  judgment  of  and  ^^^ 
upon  the  premises,  is  not  yet  advised,  day  is  given  to  the  parties 
amresaid,  before  the  lady  the  Queen,  at  Westminster,  until 
Friday  next  after  the  morrow  of  the  Holy  Trinitv,  to  bear  their  ToTrin. 
judgment  of  and  upon  the  premises;  because  the  court  of  the 
lady  the  Queen  here  thereof  are  not  yet,  &c«  At  which  day, 
before  the  lady  the  Queen,  at  Westminster,  come  the  parties 
aforesaid,  by  their  attornies  aforesaid :  and  because  the  court  of 
the  said  lady  the  Queen  here,  of  giving  their  judgment  of  and 
upon  the  premises,  is  not  yet  advised,  day  is  given  to  the  parties 
aforesaid,  before  the  lady  the  Queen,  at  Westminster  aforesaid, 
until  Thursday  next  after  the  morrow  of  St.  Michad  to  hear  Mich, 
their  judgment  of  and  upon  the  premises;  because  the  court 
of  the  la(^  the  Queen  here  thereof  are  not  yet,  8u:.  At  which 
day,  before  the  lady  the  Queen,  at  Westminster,  come  the  paiv 
ties  aforesaid,  by  their  attornies  aforesaid :  and  because  the  court 
of  the  lady  the  Queen  here,  of  giving  their  judgment  of  and  upon 
the  premises,  is  not  yet  advised,  day  is  given  to  the  parties  afore- 
said, before  the  lady  the  *Queen,  at  Westminster,  until  Friday  [  *  64  b.  3 
next  after  eight  days  of  St.  Hilary,  to  hear  their  judgment  of  and  uu.  38  EUz. 
upon  the  premises ;  because  the  court  of  the  lady  the  Queen 
here  thereof  are  not  yet,  &c.  At  which  day,  befinre  the  lady  the 
Queen,  at  Westminster  aforesaid,  come  the  parties  aforesaid,  by 
their  attornies  aforesaid :  and  because  the  court  of  the  said  lady 
the  Queen  here,  of  giving  their  judgment  of  and  upon  the  pre^ 
mises,  is  not  yet  advised,  day  further  is  given  to  the  parties  afore- 
said, before  the  ladv  the  Queen,  at  Westminster,  until  Wcdnes»> 
day  next  after  15  days  of  Easter,  to  hear  their  judgment  of  and  East, 
upon  the  premises;  because  the  said  court  oi  the  lady  the  Queen 
here  thereof  are  not  yet,  &c.  At  which  day,  before  the  lacfy  the 
Queen,  at  Westminster,  come  the  parties  aforesaid,  by  their  at- 
tornies afore8aid[:  and  because  the  court  of  the  lady  the  Queen 
here,  of  giving  their  judgment  of  and  upon  the  premises,  is  not 
yet  advised,  further  day  is  given  to  the  parties  aforesaid,  before 
the  lady  the  Queen,  at  Westminster,  until  Friday  next  after  the 
morrow  of  the  Holy  Trinity,  to  hear  their  judgment  of  and  upon  Trin. 
the  premises ;  because  the  court  of  the  lady  the  Queen  here 
thereof  are  not  yet,  &c.  At  which  day,  before  the  lady  the 
Queen,  at  Westminster,  come  the  parties  aforesaid,  by  their  at- 
tornies aforesaid :  and  because  the  court  of  the  said  lady  the 
Queen  here,  of  giving  their  judgment  of  tod  upon  the  premises, 
is  not  yet  advised,  further  day  thereof  is  giv^n  to  the  parties 
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Qtieen  here,  of  giving  their  judgment  erf"  and  npoD  the  premises, 
is  not  yet  advised,  further  day  thereof  is  given  to  the  parties 
albresaid,  before  the  lady  the  Queen,  at  Westminster  aforesaid, 

HU.  42  Eliz.      until  Wednesday  next  after  eight  days  of  St  Hilary,  to  hear 

their  judgment  <^  and  upon  the  premises;  because  the  couit  of 
the  lady  the  Queen  here  thereof  are  not  yet,  &c.  At  which  day, 
before  the  lady  the  Queen,  at  Westminster  aforesaid,  come  the 
parties  aforesaid,  bv  their  attomtes  aforesaid :  and  because  the 
court  of  the  said  lady  the  Queen  here,  of  gniving  their  judffinent 
of  and  upon  the  premises,  is  not  yet  advisra,  furdier  dav  thereof 
is  given  to  the  parties  aforesaid,  before  the  lady  the  Qwseo,  at 

[  *  66  a.  ]  •Westminster  aforesaid,  until  Wednesday  next  after  15  days  of 

Etmu  Easter,  to  hear  their  judgment  of  and  upon  the  premiaes ;  be- 

cause the  court  of  the  lady  the  Queen  here,  thereof  are  notyet^ 
fcc  At  which  day,  before  the  lady  the  Queen,  at  Weadninster 
itforeaaid,  come  the  parties  aforesaid,  by  their  attomies  afbie- 
aaid:  and  because  the  court  of  the  lady  the  Queen  bere^  c/Fmmg 
their  indgment  of  and  upon  the  premises,  is  not  yet  advued,  far- 
ther day  thereof  is  given  to  the  parties  aforesaid,  before  the  Uy 
the  Queen,  at  Westminster  aforesaid,  until  Friday  next  after  the 

TriD.  morrow  of  the  Holy  Trinity,  to  hear  their  jamment  of  tnd 

upon  the  premises ;  because  the  court  of  the  ItAj  the  Queen  here 
thereof  are  not  yet,  &c.  At  which  day,  before  the  lady  the 
Queen,  at  Westminster  aforesaid,  come  the  partiea  aforesaid  hj 
their  attomies  aforesaid:  and  because  the  court  of  Che  lady  die 
Queen  here^  of  giving  their  judgment  of  and  upon  the  preome^ 
is  not  vet  advised,  rorther  day  thereof  is  given  to  the  paiAs 
aforesaid,  before  the  lady  the  Queen  at  W'estmitister,  aad 

Mich.  Thursday  next  after  eight  days  of  St.  Midiael,  to  hesr  fUs 

iudgment  of  and  upon  the  premises;  because  Ae  court  of  the 
lady  the  Queen  here  thereof  are  not  yet,  flDc*  At  whidi  day, 
beJore  the  lady  the  Queen,  at  Westminster  sforesaid,  come  the 
parties  aforesaid,  by  their  attomies  aforesaid :  and  because  dv 
court  of  the  lady  the  Queen  here,  of  giving  their  judgment  cftod 
upon  the  premises,  is  not  yet  advised,  further  day  thereuf  it 
ffiven  to  uie  parties  aforesaid,  before  the  lady  the  Queeo,  it 
Westminster  aforesaid,  until  Wednesday  next  after  ei^t  dsyi 

Hii.  43  Eliz.     of  St.  Hilary,  to  hear  their  judgment  of  and  upon  the  prendsei; 

because  the  court  of  the  lady  the  Queen  here  thereof  are  not 
yet,  &c.  At  which  day,  before  the  lady  the  Qneen,  at  West- 
minster aforesaid,  come  the  parties  aforesaid,  by  their  attomies 
aforesaid ;  upon  which,  all  and  singular  the  premises  being  seesi 
and  by  the  court  of  the  lady  the  Queen  here  felly  understood, 
and  mature  deliberation  being  had  thereof;  because  it  seemedi 
to  the  said  court  of  the  said  lady  the  Queen,  and  die  justices 
here,  that  the  aforesaid  entry  of  the  aforesaid  Edward  into  the 
tenements  aforesaid,  with  the  appurtenances,  in  whidi,  8cCf  in 
and  upon  the  possession  of  the  said  William  lliereo^  is  a  godd 

Jadnnentfor    and  lawftil  entry  in  law ;  therefore  it  is  considered,  that  the  stfd 

tht  defendant.  William  take  nothing  l^  his  bill  aforesaid,  but  for  his  fidse  dt- 

mour  he  be  in  mercy,  &c.  and  that  the  aforesaid  Edward  jbhJ 
go  thereof  without  day. 


TOOKER'S    CASE. 

Hil.  43  Eliz. 
In  the  'King's  Bench. 

it.  and  fi.  joint-tenants  for  life  of  lands ;  A.  attorns  to  a  grant  of  the  reversion,         ]  501  • 

and  afterwards  surrenders  bis  estate  to  the  grantee ;  held,  1st.  That  attorn-         \0-^-kJ 

ment  by  one  joint-tenant  fbr  life  vests  the  whole  reversion  in  the  grantee ;  ^^^ 

for  the  estate  of  joint-tenants  being  entire,  every  joint-tenant  being  seised       Yookkh 

fter  mjf  ^  per  touif  the  reversion,  which  is  dependant  upon  such  estate,  [Pt.II.— 66*b.] 

is  also  entire;   and  attommeot  is  a  lawftil  act,  and  does  not  pass   aa  \^»C,  Cro. 

Interest  firom  him  who  attorns,  but  merely  perfects  a  grant  made  by  another.  ^^'  !?^^^' 

Bat  where  the  grant  was  by  fine,  one  joint-tenmit  conld  not  attorn  in  afstf  i  Inst  ^*^' 

Jnrif  tkmai,  dsc.  without  his  comMuiioa.    2nd.  Attonunent  to  part  of  the  3to.  ii.  358. 

grant,  with  notice,  is  good  for  the  whole.  360.    Shep. 

In  what  cases  attornment  to  one  enured  to  the  benefit  of  others.  Touch.  t55. 

l96t  S64  SOS 
A  reversion  is  granted  to  a  man  and  a  woman,  wlio  afterwards  intermarry,  i  Wood's'Conv. 

and  tlien  attornment  is  made,  they  have  no  moieties.  166. 198.  n. 

Every  act  done  by  one  joint-tenant  for  the  benefit  of  himself  and  his  companion ,  iii.  781 . 

enures  for  both ;  but  one  cannot  prejudice  the  other  as  to  the  inheritance  pr  frl^*^^  ^* 

freehold,  though  it  was  otherwise  as  to  the  profits.    In  personal  actions  one  /^^c^mit  *  q. 

Joint-tenant  may  release  t)ie  whole ;  seeics,  if  the  personalty  be  mixed  with  the  pi.  f .    pisa- 

realty.  greement,  A. 

Notice  express  or  implied  requisite  to  attornment  pi.  19.  Estate, 

Distinction  between  attornment  which  may  be  made  in  the  absence  of  the  ]^e|eJse  E  a. 

grantee ;  and  a  disagreement,  which  ought  to  be  made  to  tlie  party  faunaelf.  pi.  i  4^  6. 

Reversion,  E.  pi.  1.    Com.  Dig.  Attornment,  B  1.    Bnc.  Abr.  Dower,  D  1,    BsUte  for  Life,  €. 
Joint-tenants,  lis.    Pleas,  V3S1.    Remainder,  I.    See  the  notes  and  references  infra.] 

In  an  action  of  treroass  for  breaking  of  his  close,  in  the  Kiiig^s 
Bench,  between  William  Rud,  plaintiff,  and  Edward  Tooker, 
defendant,  which  began  Mich.  86  &  37  Eliz.  Hot.  130.  upon  not 
guilty  pleaded,  a  special  yerdict  was  founds  and  upon  the  whole 
matter,  the  case  was  shortly  such:  John  Arundel,  Esq.  was 
seised  of  the  barton  of  Sprecombe  in  Mordioe  in  the  connty  of 
Devon,  in  fee,  -and  demised  it  to  John  Tpdcer  and  to  die  said 
William  Rud  for  the  term  of  their  lives,  and  died;  after  whose 
death  the  reversion  descended  to  Sir  John  Arundel,  as  his  son 
and  heir,  who,  by  deed  indented,  granted  to  the  said  Edward 
Tooker  the  reversion  of  the  said  barton  for  the  term  of  his  life^ 
to  which  ffrant  the  said  John  Tooker,  then  being  jointly  seised 
cdTthe  said  barton  with  the  said  William  Rud,  dicl  attorn;  and 
afterwards  the  said  John  Tooker,  by  bis  deed^  surrendered  to 
the  said  Edward  Tooker  all  his  estate,  title,  and  interest  in  the 
said  barton,  and  died :  the  said  Edward  Tooker  entered  into  the 
said  barton,  claiming  to  hold  in  common  with  the  said  William 
Sud;  and  whether  his  entry  was  lawful  or  not,  was  the  question. 
And  the  point  was,  whether  by  the  attornment  of  one  tenant  for 
life,  the  reversion  was  vested  in  Edward  Tooker,  or  not  For  if 
the  attornment  of  one  doth  not  vest  the  reversion  in  him,  then 
the  surrender  aforesaid  made  to  him,  was  void.  And  after  many 
arguments  at  the  bar  by  the  parties^  counsel,  and  at  the  bench 
hy  the  justices,  judgment  was  given  against  the  plaintiff.  And 
in  this  case  two  points  were  resolved  by  the  court. 
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Jadgment.  First,  that  the  attornment  of  one  (a)  tenant  for  life  shall  vest 

!!!lZ^t^..#  w^  the  whole  reversion  in  the  irrantee  (l)  for  divers  reasons,  because 

attornment  oy  /•••^i  ^«  ^r  ••^/ 

one  joint-  the  estate  of  joint  lessees  is  entire;  for  everj  joints-tenant  is 
tenant  for  life  seised  per  (6)  my  if  per  tout  (m),  and  by  consequence  the  rever- 
¥^ole^ver-     ^^^^'i  which  b  dependant  and  expectant  upon  such  estate  is  en- 

sion  in  the         tire  also  (n). 

grantee ;  for         ♦Secondly,  The  attornment  is  a  lawfiil  act.     Sdly,  The  attom- 

joinMei^u  nient  doth  not  pass  any  (a)  interest  from  him  who  attorns,  bat 

being  entire,  only  perfects  a  grant  made  by  another.    See  7  H.  6.  34.  8  E. 

tenSt  W^  3.  58.  Fitz.  Power  1  Ip.  10  E.  2.  Dower  139.    If  one  (6)  loint- 

aeU^  jMTfl^  tenant  assign  dower,  it  is  good  (o).     So  dower  assigned  by  an 

ifperUui,  abator  or  (c)  disseisor  shall  not  be  avoided  by  the  disseisee  (p), 

wwSltdl^"'  as  it  is  agreed  in  12  Ass.  «0. ;  for  these  are  lawful  acto.    So  it 

pendant  upon  was  said  by  the  same  veason:  if  a  (<Q  disseisor  attorns,  or  gi?es 

snch  estate,  is  seisin  to  the  grantee  of  the  seigniory,  it  shall  bind  the  dissenee  (fi]^ 

aiso^entire;  y^^  ^j^^  grantee  of  the  seigniory  cannot  compel  the  dissdsorto 
C     67  a.  J  uttorn  to  him,  or  to  give  him  seisin,  if  he  had  not  seisin  befixre 
within  time  of  limitation.    See  for  that  8  H.  6.  17*  8  Ass.  16. 

ment  iiT'  ^  E.  3.  62.  1 1  H.  4.  29.  39  H.  6.  2.  b.    And  it  was  said,  if  the 

lawful  act,  lessor  disseises  his  two  lessees  for  life,  and  enfeo£&  another,  and 

and  does  not  ^^g  ^^j  lessee  re-enters,  this  act  of  the  one  is  an  attommoit  in 

mterestfrom  Iftw  by  both.    Ergo,  an  express  attornment  of  one  shall  btnd 

him  who  at-  both.     So  if  one  joint-tenant  gives  seisin  of  the  rent  to  the  lord, 

merelv^TCr-  ^^  *^^^^  ^^^^  ^^®  companion,  as  it  is  agreed  in  39  H.  6.  £•  b.  (e). 

fects  a  grant  If  &  lease  be  made  to  two,  and  afterwards  the  reversion  is  granted 

made  by  to  one  of  them,  and  he  {/)  accepts  the  deed,  Baldwin,  S8  H.  8. 

another.  jjy^j.  j^    j^^  j^^jj  j^.  ^  ^^  attornment  in  law  for  both;  whicli 

doww  bySne  opinion  was  affirmed  for  good  law  by  Popham,  Chief  Jastie^ 
joint-tenant,  and  the  whole  court.  And  in  4  E.  3.  22.  b.  in  Holland's  casei 
or  by  adis-       [^  |g  ^q^a    i}^^i  ^^  attornment  of  one  joint-tenant  is  the  attonh 

seisor,  &c.  is  '  •* 

good.  So  as  to  attornment.  If  the  lessor  disseised  his  two  lessees  for  life,  and  enfeoff  another, 
re-entry  by  one  of  the  lessees  is  a  good^  attornment  for  both.  So  where  one  joint-tenant  gives 
'seisin  of  the  rent  to  the  lord^  or  where  a  lease  being  made  to  two,  and  the  reversion  altenrardi 
granted  to  one  of  them,  who  accepts  the  deed,  it  is  good  for  both.  HoUttmd^M  ctue  cited.  lit 
sect.  566.  cited,  (a)  Cro.  £1.  802.  Co.  Lit.  310.  a.  315.  a.  Lit.  sect.  566.  [Com.  Dig.  Attsn- 
roent,  £.]  (b)  Cro.  El.  802.  Co.  Lit.  186.  (a)  9  Co.  85.  (&)  Co.  Lit  34.  b.  35.  a.  Bridg.  lA 
[Bac.  Abr.  Dower,  D  1.]  (c)  Co.  Lit.  357.  b.  5  Co.  SO.  b.  6  Co.  58.  a.  Br.  Bower,  59.  Br. 
Assise,  181.  Br.  Damages,  96.  [Bae.  Abr.  Dower,  D  1.]  (d)  Co.  Lit.  311.  b.  (e)  Co.  lit 
319.  a.    (/)  3  Deon.  279.    Dyer,  12.  pi.  57.    Cr.  El.  802.    Lit.  sect.  559.    Lit.  foL  127.  b. 


(l)  The  attornment  of  one  joint-tenant,  says  453.  76.  i.  590.,  and  n.  (58.)  ib.  606, 9.  IWigii 

Gilbert  (Ten.  Q9\  was  good,  because  both  are  an  assignment  of  dower  oat  of  the  land  bf  sue 

tenants  of  the  whole  land ;  and  since  Uie  whole  joint-tenant  bound  the  others ;  it  was  0lkcr- 

services  are  due  from  both,  either  might  con-  wise,  if  one  of  them  had  assigned  a  renttkeie- 

sent  for  the  whole.    Ace.  Com.  Dig.  Attorn-  out  in  lieu  of  dower,  for  this  wonld  not laniKki 

ment,  E.,  and  seethe  books  cited  in  n.  (a).sup.  rest,  because  they  could  not  have  been  csn- 

For  the  nature  and  general  doctrine  of  attorn-  pelled  to  it  by  suit,  1  Inst.  55.  a.  i.  590.    Feik. 

ment,  which  is  now  taken  away  by  slat.  4  &  5  s.  397.    Bac.  Abr.  Joint-tenants,  H  3.    (Eb.) 
Ann.  c.  16.,  ante  p.  258.  n.  (ir4).    (Ed.) 


Plowd.  162.  b.  Br.  Grants,  137.  Br.  Joint-  either  the  disseisor  or  disseisee  might  hvrc  it- 
tenants,  63.  (Ed.)  tomed,  1  Inst.  311.  b.  u.  368.,  and  n.  (o).  ih.; 
(o)  This  must  be  understood  where  the  bus-  l>at  to  a  grant  of  a  rent  charge,  the  attonaert 
bana  has  been  solely  seised  during  the  cover-  mxat  have  been  by  the  disseisor,  because  he  mi 
ture,  and  afterwards  conveys  or  devises  the  tenant  of  the  freehold,  lb.  id.  Gilb.  Ten.  84>SS^ 
land  to  two  jointly,  and  dies ;  for  the  wife  of  a  (En.) 
joint-tenant  is  notdowable,  1  lost,  35«  «•  sec,       (a)  Ace.  1  lost,  315.  a,  ii,  380.    (Ea.) 


66  b*-^7  a.  b.  tooker'6  casS.  609 

inent  of  the  other.    Littleton  Ch.  Attornment  129,  holdeth,  thdt 
if  there  be  lord  and  two  (^)  joiutrtenants  by  certain  services,  and 
the  seiraory  is  granted  over,  and  one  joint-tenant  attorns,  it  is 
as  good  as  if  both  had  attorned,  because  the  seignory  is  entire  (s); 
which  opinion  of  Littleton,  ip  his  (A)  book,  (which  is  the  orna- 
ment of  the  common  law,  and  the  most  perfect  and  absolute 
work  that  was  ever  written  in  any  human  science),  the  court  did 
prefer  before  the  sudden  opinions  in  39  H.  6.  2.  b.  &  32  £.  3. 
(0  Quid  Juris  clamat  6  (t).     But  if  the  reversion  of  two  tenants  Bat  on  agrtat 
for  life,  or  the  rent,  or  seignory  of  two  joint-tenants,  be  granted  ©^^reversion 
by  fine^  there  in  a  quid  juris  clamatf  quern  redditum  reddit^  or  per  jmnt-tenant 
qu€e  servitia  against  such  joint-tenants,  the  one  shall  not  be  conid  not 
suffered  to  attorn  without  ms  companion,  for  two  reasons :  jSS^Mi^  * 

Ist,  Because  the  plaintiff  ought  to  have  attombient  in  the  chmii,  Scc. 
same  manner  as  he  hunself  hath  demanded  it,  as  it  is  held  in  9  without  his 

tL  6.  21.  b.  companion. 

2nd,  If  one  attorns  only,  he  may  prejudice  his  companion ; 
as  if  he  will  not  (k)  claim  to  be  unpunished  for  waste,  or  a  con- 
dition to  have  fee,  or  future  term,  &c.;  for  upon  a  general  at- 
tornment in  a  court  of  record,  the  lessee  shall  lose  all  advantages 
which  are  not  claimed,  *of  record ;  for  the  question  is  demanded  [  *  67  b.  ] 
of  him,  quid  Juris  clamat  f  And  therefore  he  shall  not  have  more 
than  he  claims  of  record  (u) ;  and  for  this  cause  one  joint- 
tenant  only  shall  not  be  suffered  to  attorn  of  record,  for  the 
manifest  prejudice  which  might  accrue  to  his  companion,  if  it 
should  be  the  attornment  of  both  (w).  But  in  the  case  of  a 
grant  by  deed,  no  such  prejudice  can  happen ;  and  therefore  the 

ig)  Co.  Lit  315.  a.    Lit.  sect  566.    Lit.  f.  128.  b.    (A)  Prsf.  Lit  Co.  Lit  311.  a.    (0  Cro.  £1. 
757.    (fc)  9  Co.  85.  b.    Oo.  Lit  3tO.  b. 

is)  Ante  p.  606.  n.  (l).    (Eo.)  ingtossing  of  the  fine ;  and,  therefore,  his  benefit 

t)  Where  the  conveyance  was  by  fine,  the  by  a  quidjutis  clamat  being  taken  away  by  the 

estate  paaaed  before  attornment,  and  the  gran-  statate,  he  might  distrain  without  attornment, 

tee  was  entiUed  to  every  thine  which  was  in  Sir  Moyle  Finck*8  caae,  post  6  Co.  68.  Booth, 

poasession;  bat  the  right  of  acUon,  and  conse-  250.    And  now,  by  the  4^  5  Ann.  c.  16.  6c  11. 

qnently  the  power  of  making  a  distress,  could  Geo.  2.  c.  19.,  all  grants  and  conveyances  of 

not  be  transferred  by  the  fine,  because  that  any  manors  or  rents,  or  of  the  reversion  or  re- 

wonld  have  encouraged  maintenance,  1  Inst  mainder  of  any  messiiages  or  lands,  are  good 

Met  579.  580.  581,  2.  319.  b.  320.  a.  ii.  390.  without  attornment  Ante  p.  258.  n.(Y4).  (Eo.) 

*-392.  Oilb.  Ten.  100. ;  therefore,  as  it  became        /.a  «»      *u •♦  u.     *    i.    .. 

the  justice  of  the  King's  courts,  where  these  u-ll^^r't^^,  1!J     suppos^  him  to  be  but  a 

fine;  were  taken,  to  see  them  'performed,  a  )^ZZllI?^}f'  ^^  by  his  general  attom- 

mArefacUiB  Usued  to  execute  thl^fine,  and  a  ?/°L*^,^l^«  VLJ*'^  ''m^^'  ^17^ I""^  V^^ 

ymd juris  clanmt  to  the  tenant  for  life,  in  which  ^^"f^  .^^  ^  g    .  T^.t^IS^^'f  j^^r"**  k  ^*if* 

le  was  compeUable  to  attorn,  unless'  he  could  f!^^lJ^l^^l'J}^^^^  t^I '  ^J"^^^ 

ahew  that  he  was  submitted  to  his  enemy,  id.  Tj^'^lJ^^l^^^^''^^^^ 

102,  3.,  and  see  Sanders  v.  Freeman,  Plowd.  ff^;?"  ^  w„PlL  ^.^.^f  ^  ^^  ^^'  f?^ 

«09:2li.    So  where  a  seignory  was  granted  by  SlirL'^    ®",^  ^^";f  L?*w  ^ 

fine,  the  ^antee  was  entitled  to  a  writ  of  p^  t^tL^t^lt^^Jnt  ^Ln.^         pnvUege, 

qua  servUia  to  compel  the  tenant  to  attoVn,  ^^^^^^f^.T^S?   ^Ir""'^''  '''''^^ 

Booth,  249.  Shep.  Touch.  254.;  and  in  case  of  *«omment  in  law,  ib.    (En,) 

m  grant  of  a  rent  by  fine,  if  the  tenant  would  not       (w)  But  as  attornment  does  not  pass  ^nj 

attorn,  the  grantee  might  have  a  tpum  redditum    interest,  but  is  merely  the  consentof  the  tenant 

fwUif  agamst  him,  ib.    But  since  the  statute  of   to  the  transfer  of  his  services,  which,  for  the 

«aefl>  the  writs  of  quid  jurit  clamat^  per  qtue  $er»    reasons  already  mentioned,  one  joint-tenant 

^ptfia,  and  ^aeiii  redditum  reddiif  were  no  longer    was  competent  to  make ;  it  should  seem,  that 

aeceasary  when  fines  were  levied  to  uses ;  for    if  one  of  them  did  attorn  ill  a  qwd  Juris  eloKsat 

the  statute  executing  the  use  to  the  possession    brought  against  both,  it  would  vest  the  rerer- 

'hf  the  pnecipe  and  concord  before  the  mgrossing    sion  in  the  grantee,  though  it  should  not  preju- 

^  the  fine,  the  grantee  could  not  compel  the    dice  his  companion  in  respect  of  any  privilege 

^tenant  to  attorn,  for  these  writs  were  always    belonging  to  the  joint  estate..  %;Bee  CfrOr  E&. 

-mo  be  brought  against  the  tenants  before  the    803.    (Eo.)  ^ 
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attornment  of  one  shall  bind  both,  because  it  rannot  prejudice 
his  companion.  So,  and  for  the  same  cause,  if  one  (a)  joint- 
tenant  attorns  in  pais  to  the  conusee,  where  the  grant  is  by  fine. 
Husband  and  it  shall  bind  both.  And  in  proof,  that  the  reversion  in  the  case 
wife  joint-  at  bar  was  entire,  to  follow  tlie  reason  of  Littleton,  it  was  said, 
W-ntrantof  ^^  (*)  husband  and  wife  be  joint-tenants  for  life,  and  the  lessor 
the' reversion  grants  the  reversion  of  the  land  which  the  husband  holdeth  for 
of  the  land  fife,  the  grant  is  void ;  as  it  is  agreed  in  IS  K  S.  Grants  6S  (x). 
bMd*hSd5''for  The  same  law,  as  it  was  agreed  by  Popham,  Chief  Justice,  aod 
life  u  void.  the  whole  court,  of  two  joint-tenants  lessees.  See  32  E.  S.  jwd 
So  of  two  Juris  clamat  5.  So  if  a  (c)  man  holds  three  acres  by  lai  and 
"ieweCT  "*"**  ^^^  ^^^^  grants  the  services  of  the  third  acre,  the.  grant  is  void; 
So  where  a       as  it  is  agreed  in  27  E.  3.  79.  and  7  E.  4.  25.  a. 

man  holds  three  acres  at  an  entire  rent,  a  grant  of  the  services  of  one  acre  is  void. 

2nd.  Attorn-  Secondly,  It  was  resolved  by  the  court,  that  if  the  tenant 
ofUiVgr^r  having  perfect  {d)  notice  of  the  grant  (as  he  by  law  ought  to 
with  notice,  have,  as  it  was  agreed  in  Vivian's  case,  13  El&«  Dyer  801) 
is  good  for  the  there,  if  the  tenant  gives  his  assent,  or  attorns  for  any  part,  it  is 
^      '  good  for  {e)  the  whole ;  for,  inasmuch  as  an  attornment  is  but  an 

assent  to  perfect  the  grant  of  another,  he,  who  attorns,  cannot 

apportion,  divide,  or  alter  the  grant,  but  the  attommeot  oo^t 

to  be  according  to  the  grant ;  and  therefore,  if  he  attorns  in  part^ 

it  shall  not  be  taken  void, .  but  shall  be  taken '  strongest  against 

him,  and  shall  be  in  law  an  attornment  for  the  whole  (y);  ana 

So  attornment  herewith  agrees  Littleton,  Attorn.  127*    And  therefore,  if  a(/) 

to  one  is  good    reversion,  or  seignory,  be  granted  to  two,  and  the  tenant  attons 

lor  oUiers.        ^^  ^^^  ^f  them;  it  is  good  to  both,  against  the  opinion  of  HnsKj 

and  Dan  vers,  11  K(.  7.  12.  b.  So,  if  the^)  reversion  of  three 
acres  be  granted,  and  the  lessee  attorns  m  one  of  them,  it  is 
good  for  all,  vide  18  E.  3.  Variance  63.  and  22  E.  S.  18.  So, 
if  a  reversion  be  granted  for  40  years,  and  the  lessee  attorns  too: 
part  of  the  years,  it  is  good  for  all  (f).  So,  if  it  be  granted  far 
life,  {h)  with  divers  remainders  over,  if  the  lessee  attorns  to  tk 
grantee  for  life  only ;  yet  it  shall  enure  to  all  in  the  remain^- 
On  a  grant  of  But  if  a  reversion  be  granted  for  life,  the  remainder  in  fee  bj 
a  reversion  for  deed,  and  the  grantee  for  life  (i)  dies:  the  attornment  to  him  in 

me, remainder  ,••  .     ,     R  •  i     n      '^  '  ^  ^^         .        .  t  \ 

in  tie  by  deed,  ^"®  remainder  IS  void,  for  it  is  not  according  to  the  grant  (i): 

attornnient  cannot  be  made  to  the  remainder-man  after  the  death  of  the  tenant  for  life ;  ttm, 
if  it  was  by  fine,  (a)  1  Rol.  302.  fol.  3.  Co.  Lit.  315.  a.  Cro.  Kliz.  737.  (6)  Plowd.  165.  b.  Br! 
Grants,  137.  Br.  Joint-Tenants,  163.  [See  infra  n.  (z).]  (c)  Fitz.  Grants,  19.  Pfcrndlfii. 
b.  (d)  Co.  Lit.  309.  b.  6  Co.  69.  a.  Dyer,  302.  pi.  43.  Post  68.  b.  5  Co.  115.  b.  (f)  Ca 
Lit.  309.  b.  314.  a.  [Shep.  Touch.  264.]  (f)  Co.  Lit.  310.  a.  [Shep.  Touch.  «64.1  (jt)  Co.  lii. 
309.  b.  [Shep.  Touch.  264.]  (t)  [Shep.  Touch.  264.]  (h)  Co.  Lit.  310.  a.  (A  Co.  LiL  5U9.  t. 
b.  310.  a.    Lane,  36.    1  Co.  104.  b.  163.  b.  .      v  ^ 


(x)  S.  C.  cited  Cro.  Eliz.  803.  pi.  1.  Goldsb.  for  the  whole.    But  if  one  attorned  for  part  ^ 

26.   pi.  27.    Vin.  Abr.  Reversion,  £.    pi.  1.  the  land,  or  for  part  of  the  services,  ii  cite  «f 

(fi^')  the  grant  of  a  reversion  of  land,  or  the  grtft 

(y)  And  that,  althonehtlie  tenant  expressly  of  services,  and  had  no  notice  of  the  gnat*' 

said,  it  should  be  good  but  for  a  part,  and  not  any  more;  this  attornment  was  not  good  ^ 

for  the  whole.    And  so  it  was  of  an  attornment  any  part,  but  void  for  all,  1  Inst.  i9f,  314.  ««<• 

In  law ;  for  if  the  grantee  by  fine  of  services,  564.  ii.  375.  Infra,  Shep.  Toocb.  264.    Cm 

sued  a  scire  facias  to  have  execution  of  any  part  Die.  Attornment,  B  2.    (Ed.) 
of  the  services,  and  obtained  judgment  for  a       (z)  The  reason  is,  because  both  the  t^» 

part;  or  if  a  lessee  of  three  acres  surrendered  for  hfe,  and  the  remainder  in  fe6  making  Wl 

one  of  them  to  the  grantee  of  the  reversion  of  one  estate,  if  the  firat  be  not  completed,  ^ 

all  the  three  acres,  this  was  a  good  attornment  other  cannot  take  effect,  i  Inst.  310.  iL  ^ 


6?-b.-^8  a.  tooiccR^s  cunt.  ,6ll 

otherwise,  if  the  grant  was  by  {k)  fine ;  fbr  there,  by  the  fine,  the  On  a  grant  of 
estate  Was  vested  in  them,  and  the  attornment  was  only  to  make  fJ!^fJ^!?ri?- 
privity :  but  if  the  reversion  be  granted  to  two,  and  one  dies,  before  attorn, 
there  the  *attomment  to  the  survivor  is  good  (a  1).     So  if  (a)  a  "**"*>  attorn- 
reversion  be  granted  to  J.  S.  and  Ja.  Gr.,  and  afterwards  they  JJIJ^Ivot  u^ 
intermarry,  and  the  tenant  attorns ;  now  they  shall  not  have  good, 
moieties  according  to  the  purport  of  the  grant  (b  1) ;  bat  that  W'arcvewioa 
is  by  the  act  of  the  grantees  themselves.  And  if  die  lessee  attorns  a»«m?a** 
upon  any  condition  subsequent,  the  (b)  condition  is  void ;  for  if  wonaa,  who 
the  reversion  be  once  vested,  it  cannot  be  divested  by  any  con-  •^terwarda 
dition  annexed  to  the  attornment,  because  the  grantee  is  not  m  ^|a^t^ 
by  him,  but  by  the  grantor ;  but  if  one  attorns  upon  a  condition  meat  be  made, 
precedent,  there  it  is  no  attornment)  till  the  condition  be  per-  ^^'^l^*  "^ 
formed.    But  in  all  the  cases  afbresaMj  if  the  tenant  hath  notice  ^ 
that  the  seignory  was  granted  but  to  one,  or  that  the  reversion  meatiipoa 
was  granted  but   of  one    acre,   or   that  the  reversion  was  eondttioii  a«b« 
ffranted  for  fewer  years,  or  that   the  reversion  was  granted  JJJSJ^*^ 
ror  life  only  with  no  remainder  over,  there  general  attornment,  Toid,'«M«#aa 
without  true  notice  of  the  grant,  is  void  (c  I  )f  for  the  usual  plead-  to  a  oonditioa 
ing  (tjie  sure  oracle  of  law)  is,  (e)  to  which  grant  he  attorned;  5^^*^^!^ 
and  therefore  if  he  hadi  no  notice  of  the  grant,  or  if  he  hath  w^onrnotfee 
not  true  notice  of  the  grants  which  is  all  one',  his  assent  which  of  tha|raai» 
he  gives  to  that,  which  in  truth  was  but  part  of  the  grant,  the  ^'V^ 
law  (which  abhors  falsity)  will  not  construe  it  to  be  an  attorn-    ^     Oo  a.  j 
nent  to  die  true  grant.    And  Popham,  C.  J.  said,  that  every  Every  act  done 
act  done  by  one  joint-tenant  in  (^)  benefit  of  himself  and  his  by  one  joint- 
oompenion,  is  good;  as  {e)  payment  of  rent,  &c.  to  the  lord  by  ?^"""J*'^  ^ 
one^  doth  dischame  the  other :   but  one  joint-tenant  cannot  JS?^  hu    * 
prgudice  his  compnion,  as  to  (/)  any  matter  of  inheritance  companion, 
or  freehoh},  but  as  to  the  profits  of  the  freehold,  the  one  may  JJJJJ^' 
prejudice  the  other;  for  there  is  a  privity  and  frust  between  two  canaotpre?^ 
joint-tenants,  and  therefore  if  one  takes  all  the  {g)  profits  of  the  jndice  tte 
land,  or  the  whole  rent,  &c  the  other  hath  no  remedy  (n  1);  for  J^JJJ^^^ 

Iraaliold,  theagh  as  to  ttie  profit*  lie  mielir.  (Jh)  E.  4.  39.  a»  Lit.  sect.  551.  568.  Br.  Attorament, 
55.  Br.  SiaseiAin  awl  Disseisor,  61.  (af  Plow.  465.  Co.  Lit.  187.  b.  310.  a.  [1  Wood's  Conv. 
165,  6.]  (6)  5  Co.  81.  a.  b.  9  Co.  85.  b.  Go.  Lit.  S74.  b.  29r.  a.  500.  b.  1  Rol.  41«.  M*  1.  (c)  Co. 
lit.  509.  [tEan.  $66.  Bae.  Abr.  Pleas,  ▼.  321.  Ante  pi  574.  n.  (a  1)0  W  ^  ^1^  ^05.  Bridnn. 
1«9.  (f)  Bridgm.  129.  [Bac.  Abr.  Joint-tenants,  H.  3.]  (/  )  Cr.  El.  737.  803.  [Bac.  Abrw  Jomi- 
tenants,  H.  3.]    (jf)  Cr.  £1.  803.  Bridgm.  129. 


Bac.  Abr.  Remainder,  I.  Bat  it  was  otherwise,     eties,  and  tlie  time  to  be  regarded,  is^  wkm  tKe 
as  Lord  Coke  presently  observes,  where  the     thing  zetU^  not  when  the  grant  was  made,  1 


„     It  waa  byfine;  iorin  this  case  the  estate  Inst.  187.  b.  310.  a.i.  131.ii.36t;  Plowd.482, 

passed  by  the  fine,  and  the  attornment  was  3.  1  Wood,  165.6.  Vin.  Abr.  Baron  and  Peme, 

raqoisite  only  to  giveprivity,   1  Inst.  309.  b.  U.  S.  a.  pi.  16.    (Ed.) 

Com.  Dig.  Attornment,  D.  361.    (Ed.)  (cl)If  the  tenant  had  not  notice  of  the  grant. 


(a1)  Bat  snch  attornment  wonki  not  arail  no  act  by  him  shonld'  l>e  an  attornment:  thna 

the  heir  of  him  that  was  dead,  though  it  was  if  a  baiiitf  or  coU<<ctor  of  rents  of  a  manor  pur* 

mod  to  perfeot  the  grant  to  the  sunrivor,  Shop,  chased  the  manor;   or  if»the  lord   levied  a 

To«eh.  S64.    (Ed.)  fine    of  the  manor,   and  took  an  estate  to 

(Bl)Seeacc.  lIn8t.310.a.iL36t.andn.(p).  himsetfi   payment  of    rents  to  him,  without 

lb.  1  Wood's^Conv.165,6.  2PrefttAbst;4C.  So  nodd*,  did  not  amount  to  an  attornment,  1 

wbere  a  feofiment  in  fee  is  made  to  a  man  and  Inst.  309.  b.  ii.  358.  Shep;  Touch.  9G^  Qom. 

»  woman,  with-  a  letter  of  attorney  to  make  Dig.  Attommest,  C.    (Eoi) 

ttvery,  they  intermany,  and  then  Uvery  U  (bl)  8.P.  1  Inst.  fOO.  b.  IT*;  a.  i.  787.  in. 

made  stcaiidiiNi  formam  Oimrim.  they  afa^not'  946, 7.  Vhi.  Abr.  Account,  C.  pi.  f .    Bat  new 

have  any  distinct  moieties;  ^r  though  they  by sUt. 4 Ann; cl6. one joint^tenant or tenast 

were  single  at  the  time  the  grant  was  made,  in  common  may  have  an  actton  of  account 

yet  when  the  land  settled  in  them  they  were  against  the  other  as  baiUff^  for  receiving  more 

Bosband  and  wife,  between  whom  are  no  moi-  than  his  share  of  profits.    Bat  though,  where 
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tooker's  case. 


Partn. 


[  *  68  b.  ] 

In  personal 
actions  one 
joint-tenant 
may  release 
the  whole : 


realty,  as  in 
assise. 

In  a  writ  of 
ward  brought 
by  two,  the 


it  was  his  folly  to  join  himself  in  estate  with  such  a  pexaon  as 
would  break  the  trust.  And  he  said,  if  {h)  two  joint-lords,  and 
tenants  be,  by  knights  service,  and  the  tenant  dies,  his  heir  within 
age,  now  the  lords  have  election  either  to  seise  the  ward,  or  to 
distrain  for  the  services,  and  so  waive  the  wardship,  as  it  is 
agreed  in  I  £.  3. ;  biit  he  said,  if  one  lord  seises  the  ward,  and 
the  other  lord  distrains  for  the  services,  he  who  first  seised  or 
distrained,  shall  bind  the  other.  Also,  in  personal  actions,  one 
joint-tenant  may  release  all;^  but  if  the  personalty  be  mixed  with 
the  realty,  it  is  otherwise,  as  in  assise  by  two,  the  {i)  release  of 
all  actions  personal  by  one,  is  no  bar  against  the  other :  for 
V^ilL^K^^^'  although  the  assise  is  an  action  mixed  in  the  realty  and  perso- 

sonaltybe  w  4. /7\  *      x^   i.u     j  -^  -       j-    jLIi  • 

mixtwith  the    naltVy  yet  (k)  omne  majus  trahtt  ad  se  minus,  as  it  is  adjudged  in 

SO  H.  6.  Bar.  59.  So  in  a  writ  of  {I)  right  of  ward  for  the  body 
brought  by  two,  the  release  of  the  one  shall  not  prejudice  the 
other,  but  shall  give  his  companion  the  whole  ward  (K  1),  as  it  is 
held  in  ^  45  E.  3. 10.  a.  &  SO.  H.  6.  Bar.  59-     But  in  an  action 

release  of  one    ^f  ^^ste  brought  by  two,  the  release  of  one  shall  bar  the  other  ( 1 ), 

was  no  prejn-  •^•vii'^xrvXT,.,..  •  r»      •  \i. 

as  It  IS  held  in  {a)  9  H.  5.  15.  a.  per  cwrtam^  tor  in  waste  toe 

personalty  is  the  principal.     But  note,  reader,  if^  in  a  (i)  qmi 

juris  clamati  the  defendant,  as  to  parcel,  is  ^ eady  to  attorn ;  and, 

as  to  the  residue,  claims  fee ;  there  he  shall  be  admitted  to  attorn 

for  parcel,  because  he  shall  never  attorn  for  the  residue;  for  if 

it  be  found  with  the  plainti£P,  he  shall  enter   for  the  {e)  £)r- 

feiture  (f  1) ;  and  if  it  be  found  with  the  defendant,  he  shall 

never  attorn;  but  when  to  parcel  he  is  ready  to  attorn,  and  ai 

to  the  residue,  (d)  pleads  such  a  plea,  that,  if  it  be  found  againtf 

him,  he  shall  attorn ;  there  the  attornment  shalF  not  be  takes 

by  parcels,  11  H.  4.  57.  a.  b,  11  R.  2.  b.  At%mment  9. 22  £.3. 

18.  b.     And  it  is  true,  that  to  every  attornment,  true  notice  of 

M  to*A^^ resi-^  the  grant  is  requisite  (g  1);  but  it  is  to  be  understood,  that  that 

due ;  secutf  where  his  plea  was  such,  that  if  found  against  hun,  he  shonld  attorn,  (k)  Cro.  EL  80S. 
Bridgm.  129.  (t)  5  Co.  97.  b.  «  Rol.  411.  Co.  Lit  «85.  a.  18  E.  4. 14.  a.  [1  Ld.  Raym.  S«5.  Vn. 
Abr.  Release,  E.  a.  pi.  1. 6.]  (k)  Co.  Lit  5«.b.  285.  a.  5  Co.ll5.  a.  6  Co.  43.  b.  1  BoUt  106. 
S  Bulst  48.  3  Inst.  109.  [Vin.  Abr.  Release,  E.  a.  pi.  6.]  (1)  Fitz.  Oard.  100.  Br.  Onii.  IS- 
Co.  Lit  285.  a.  Br.  Severance,  5.  Co.  Lit.  198.  255.  (a)  Br.  Waste,  73.  Fita.  Waste,  IH. 
(b)  F.  N.  B.  147.  a.  Fitz.  quidjuru  clamat,  13.  33.  Br.  quid  jurU  clamat,  10.  Br.  Attorn.  50.  (e)  t 
Rol.  853.  (J)  1  Rol.  299.  (e)  Ante.  67.  b.  Co.  Lit  309.  b.  5  Co.  113.  b.  6.  Co.  69.  a.  Dyer,  501 
pi.  43. 


prejn 
dice  to  the 
other,  but 
enured  to  his 
benefit 

But  in  waste 
by  two,  the 
release  of  the 
one  barred 
the  other. 

In  quidjurU 
cUtmaiy  the 
tenant  was 
admitted  to 
attorn  for 
parcel,  where 


(1)  i.  e.  If  in  the  tenuit,  otherwise  not.    Note  to  the  former  edUums^    fSee  2  SanmL  2Si 
(n).]    (Ed.) 


one  joint-tenant  was  bailiff  to  the  other,  he 
was  accountable,  at  common  law,  not  only  for 
his  actual  receipts,    but  for  what  he  might 
have  made  of  the  lands  wi^out  his  wilful  de- 
fault, it  is  different  in  an  action  of  account 
under  this  statute;    for   the  joint-tenant  or 
tenant   in   common,  being  sued  as  bailiff,  is 
answerable  only  for  so  much  as  he  has  ac- 
tually  received    more    than    his    proportion, 
Wheeier  v.  Home,  Willes,  209,  210.   1  Inst 
172.  (a),  iii.  347.  (15).     As  to  what  acts  done 
by  or  to  one  joint-tenant  shall  enure  to  the 
others,  see  1  Inst  i.  734.  and  n.  (f).  ib.    (Ed.) 
(b  1)  The  other  shall  recover  the  whole,  be- 
cause it  AS  a  thing  entire,  Br.  Garde,  pi.  13. 


cites  45  E.  3.  10.  S.  P.  Vin.  Abr.  Release,  E. 
a.  pi.  4.  Bac.  Abr.  Joint-tenanU,  H.  3.  Bit 
now  wardships  inxhivalry  are  gone  by  the  it 
Cha.2.c.24.    A^te  p.  115.  n.  (p  3).    (Ea) 

(F  1)  By  lessee  for  life's  claiming  fee,  l^h" 
lost  the  land  by  estoppel,  and  yet  no  jodfSMt 
shall  be  given  that  the  plaintiff  recover  tk 
land ;  for  no  land  was  in  demand,  nor  sM' 
he  have  judgment  of  attormnent,  and  yet  the 
plaintiff  may  enter,  per  Prisot,  Br.  Estofpd, 
pi.  111.  cites  34  H.  6.  28,  89.  34.  8. P.  1  AM. 
30.  Vin.  Abr.  EsUte,  G.  b.  pL  5,  BacAk. 
Estate  for  Life,  C.    (E».) 

(G 1)  Ante  p.  611.  n.  (c  1).  Sbep.TottGii.ta 
2o4.    (Ed.) 
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is  a  notice  in  fact  and  a  notice  in  law;  for  in  some  cases  the  law  Notice cxpreM 
will  imply  notice  without  any  express  notice  given  by  any  person,  ^^  ""iau  t" 
as  in  the  case  of  Littleton,  Attornment  130.     If  he(y')  in  the  attornment, 
reversion  ousts  his  lessee  for  life,  and  makes  a  feoffment  in  fee.  Lessee  for  life 
and  the  lessee  re-enters,  it  is  a  good  attornment ;  and  yet  per-  >ein|5  disseised 
haps  he  had  not  notice  neither  of  the  feoflSnent,   nor  of  the  ^^ho  mJl^^a 
estate  given  by  the  feoffment  And  Littleton  (f)  gives  two  reasons  feoffment  in 

for  it  fee,  the  re- 

Ist  Because  the  lessee  by  law  should  not  be  ignorant  (note,  fesscc^is  a**- 
the  law  implies  notice)  of  feoffments,  which  are  made  of  and  upon  good  attorn- 
the  same  land.  ment 

2nd.  By  his  re-entry,  he  causeth  the  reversion  to  be  to  him 
to  whom  the  feoffment  was  made,  who  was  seised  in  demesne, 
and  had  not  any  reversion  before.  And  with  Littleton  agrees 
the  whole  court,  in  9  H.  6.  16.  a.  b.  And  that  the  agreement 
of  the  lessee  there  pleaded,  upon  his  re-entry,  was  not  material; 
for  without  it  the  justices  were  agreed/ that  the  reversion  and 
the  rent  were  in  the  feoffee,  and  18  E.  3.  Feoffments  ^  Faits  62^ 
ace.  per  WUby  Sf  omnes.  And  although  prima  facie,  in  2  H.5. 4. 
a.  b.f  the  court  thought  it  was  not  an  attornment;  yet  afterwards 
in  5  H.  5.  12.  a.  b.  it  is  adjudged,  that  the  {g)  re-entry  is  a  good 
attornment  (h  1),  and  that  the  action  of  waste  brought  by  the. 
feoffee  was  maintainable,  46  £•  S.  30.  b.  &  34  H.  6.  6.  b,  ace. 
And  jthere  it  is  said,  {%)  ^^^  if  the  lessee  for  life  recovers  in  assise 
against  the  feoffee,  it  shall  not  be  an  attornment  (i  1)  (§).  *And  if  [  *  69  a.  ] 
the  tenant  hath  notice  of  the  grant,  by  a  stranger,  he  may  attorn, 
and  assent  to  the  grant  in  the  absence  of  the  grantee;  and  Pop- 
ham,  Chief  Justice,  said,  it  had  been  so  adjudged,  against  the 
opinion  in  28  H.  8.  Br.  Attornment  40. 

And  note  reader,  a  difference  between  an  attornment,  which  Distinction 
is  an  agreement,  for  that  may  be  made  in  the  absence  of  the  between  at- 
grantee  (k1),  but  in  case  of  a  disagreement,  that  ought  to  be  which  may  be 
made  to  the  parly  himself  (l  1),  as  appears  in  Wheeler^s  case,  made  in  the 
14  H.  8.  23.  a.  b.     And  the  reason  and  cause  of  the  difference  a^««nceof  the 
is,  because  in  case  of  disagreement,  the  party  might  persuade  a  disag^ree^° 
and  move  the  other  by  reason,  by  entreaty,  or  other  means,  to  ment  wiiich 
give  his  consent,  or  good  will;  and  therefore  the  law  requires  ^^^^^ 
that  the  disagreement  be  made  to  the  party,  for  the  prejudice  party  himself, 
which  otherwise  might  happen  to  him  ;  but  in  the  case  of  con-  Wheekr^g  case 
sent,  (and  namely,  in  case  of  attornment,  which  is  to  vest  and  ^'^®^* 

(/  )  Co.  Lit.  318.  b.  319.  a.  Lit.  Sect.  576.  (t)  Co.  Lit.  67.  a.  («•)  Co.  Lit.  318.  b.  (t)  Co.  Lit. 
319.  6  Co.  69.  (§)  Cr.  Car.  441. 1  Rol.  S?95,  300.  Co.  Lit.  310.  a.  3  Leon.  17.  pi.  40.  4  -Leon.  23. 
pi.  73.  1  Jon.  366,  377,  [\'in.  Abr.  BisagreemeDt,  A.  pi.  19.  Com.  Dig.  Attornment,  B.  1], 


(h  1)  In  answer  to  the  objection,  that  by  this    opinion,  iind  holds  it  all  one  in  case  of  a  reco- 


receive  some  small  prejudice,  than  tliatthe  rules  tornnient  of  the  lessee,  passed  the  freehold  by 

•f  feoffments,  npon  the  notoriety  of  which  every  the  deed,    withont  assent    or  notice  of  the 

man's  estate  depended,  should  be  broken ;  and  grantee,  1  Inst. 49. 310.  ii.  352. 360.  Bro.  Attorn, 

besides  it  was  the  tenant's   own  laches,  to  40.  1  Wood,  19B.  n.    For  the  doctrine  as  to 

suffer  himself  to  be  disseised;  and,  therefore,  agreement  and  disagreement  to  estates,  see 

the  presumption  was,  that  he  was  9atisfied  with  post  3  Co.  26.  ii.  p.  71.  n.  (b).    (Ed.) 

the  feoffee.    (Ed.)  (l  1)  S.  P.  Vw.  Abr.  Disagreement,  A.  pi, 

(i  1)  But  Lord  Coke  himself  is  of  a  different  19,    (Ed.) 
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PortlL 


perfect  the  estate  of  the  granteey  and  lo  for  his  benefit)  there 
it  being  made  in  his  absence^  is  as  well  as  if  it  ^ere  made  in  his 
presence  (2). 

(3)  AttoroHieiit  U  made  no  looeer  oecesstry^by  the  statates  of  4  &  5  Ann.  e. 
16.  Sc  11  Geo.  2.  c.  19.    Note  to  the  Uut  tiitiem^  [See  ante  a.  (i).  p.  608].    (Ea.) 


THE  LORD  CROMWEUS  CASE. 

HiL  49  EUz. 


In  the  Common  Fleas* 


•m 


1601. 


Lord  Crom- 


r. 
Ahdrrws. 
Pt.  U.— 69.  b. 
8.  C.Jenk. 
Cent.25S.llfo. 
105.  471. 
1  Anders.  17, 
SSOaS  Anders. 
69.  Cr.  £1.891. 
Yelv.  3.  Noy, 
44.  N.  Benl. 
801.  pi.  S39. 
Pyer  311.pl. 
83.  Sav.  115. 
pi.  187.  8.  C» 
cited  aec. 
3BaIst.S51« 
S55.  Skin. 
74. 186. 
[2  Roll.  Rep. 
S45.  471.  9 
Saund.  42.  k. 
1  Ld.  Raym. 
867.  1  Mod. 
851.  8  Mod. 
834,  5.  9  Mod. 
176. 11  Mod. 
184. 8  Eq.  Rep. 
17. 1  Burr.  76. 
80.8Barr.711. 
iSalk.  170.  8 
8alk.  561.  570. 
676, 7. 1  Atk. 
5.  1  Inst.  146. 
a.  (1).  i.  457. 
(17).  ii.  5.  (B). 
573.(A).SIiep. 
Touch.  17.88. 
n.  ed.  Ather* 
ley,  34, 5. 37. 
D.  ed.  Prest. 
117. 119.  188. 
186.  131. 134^ 
880. 377.  609. 


J,  barf  aint  and  aelts  a  manor  with  aa  adTowson  appendant  to  B.  in  iec,  la* 
bendura  to  the  use  ofB,  and  his  heirs  according  to  an  indentiire ;  and  it  was 
covenanted  to  suffer  a  recovery  to  the  uses  of  the  indentnrey  rendering  real 
to  A,  and  his  heirs ;  and  for  iiurther  secnrity,  that  A.  and  B.  should  le^  i 
fine  snr  grant  to  B.  with  render  of  the  rent  to  A. ;  proriso  that  B.  sMI 
grant  by  deed  the  advowson  to  A,  for  fife;  with  further  cot^enant,  tfat  il 
future  estates  and  conveyances,  sboold  be  to  those  nsea ;  the  fccoteiy  wis 
suffered ;  and  afterwards  a  fine  was  levied  with  render  of  the  rcaC  to  X  aai 
the  hefars  of  his  body,  the  remainder  over ;  and  the  jary  fimnd  tbnt  this  fins  vm 
levied  to  the  use  in  the  indentara  mentioned ;  B,  died  vritfioat  graaliig  tti 
advowson  to  il>  no  request  haying  beea  to  him  foi  timt  pnrpoae ;  aadi. 
entered  for  breach  of  the  condition ;  held  1st  That  ^ongh  the  dead  of  bs^ 
gain  a|id  sale  passed  no  estate,  not  being  enrolled,  but  aerved.  oa^  at  a 
declaration  of  uses,  yet  the  word  proviso  made  a  condition  ;  tnd.  That  ipai 
the  recovery,  tlie  estate  was  executed  conditionally  in  A.,  and  the  rent  a  fee 
was  executed  io  B.  Iiy  force  of  the  statute  87  H.  8. ;  3rd.  That  the  fine  £4 
not  extinguish  the  condition ;  4th.  That,  unless  hastened  by  request,  B.  M 
his  whole  life  to  make  the  grant  in,  but  by  hb  death  without  making  i^  Ihs 
condition  was  broken. 

The  word  proviso  may  operate  as  a  condition,  though  there  are  covcasBtiii 
the  same  clause,  and  though  the  rest  of  the  sentence  are  the  wards  of  Iks 
grantee ;  but  when  it  depends  on  another  clause,  it  is  bat  a  qjnaUficatiaii^ 
the  sentence,  and  no  condition. 

A  lord  may  release  his  right,  saving  his  rent ;  and  one  may  eater  into  wamn^f 
saving  his  rent  or  condition. 

A  saving,  or  a  condition,  may  be  contained  in  another  deed  executed  at  Iks 
same  time. 

A  common  recovery  may  be  of  an  advowson. 

A  recovery  by  tenant  for  life  is  a  forfeiture  of  his  estate — by  hosbaod  aii* 
wife,  is  a  bar  of  dower. 

A  precedent  feofiinent,  &c,  will  guide  a  subsequent  fine,  aa  in  case  «f  afei^ 
ment  to  two  and  their  heirs,  and  a  subsequent  fine  to  diem  and  the  ban  of 
one  of  them. 

On  an  exchange  by  two  parsons,  if  one  be  instituted  and  indncted,  aad  thi 
other  die  before  induction,  it  is  void. 
An  institntion,  or  induction,  cannot  be  on  condition. 
A  deed,  recovery,  and  fine,  though  ejsecated  at  diffuent  timca^.  are  bat  flU 
conveyance. 

A  fine  tar  graal  «<  rrmlrr  cannot  be  averred  by  parol t» be  taa^rether  «a 
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thaii   are   medtioned   in  the   fine;    but  another    consideration  consistent  515.519.  1 
with  the  one  expressed,  may  be  added,  tliough  it  is  otherwise  as  to  a  use ;  and   ^^^  '  w  ^V, 
uo  averment  can  be  made  contrary  to  the  consideration  expressed.  ^q  ^q  qa^   ' 

In  tlie  case  of  a  variance  between  the  fine  and  the  deed  in  number,  person,  519^  513.516. 
&c.  a  parol  averment  was  good.  5S1.  511,  9. 

A  render  of  a  rent  by  fine  cannot  be  to  a  stranger.  ^^^'  ^^^«  ^^* 

•    *     ■  '  vQy    v^l      'i^TO 

Where  one  is  required  to  join  in  a  fine  for  conformity,  he  shall  not  be  estopped.,  ^g^*  ^^'        ' 

An  estate  tail  cannot  be,  by  express  limitaiion,  to  the  use  of  another.  795]  3  Wood, 
A  fine  ill  pursuance  of  a  precedent  agreement  will  not  extinguish  a  rent  or -74.  ^7.  284. 

condition  thereby  created.  ?n^'rMi'n*  ^* 

A  firie  enuring  as  a  release  by  way  of  niittcr  le  droit y  or  a  surrender  of  a  par-  ^j  gJij,  Aq  q^' 

ticutar  estate,  cannot  be  to  a  use.  ,  102.  106. 108. 

-Regularly  when  a  condition  is  to  be  performed  to  the  grantor,  no  time  being  401.  406, 7. 

limited,  the  grantee,  unless  hastened  by  request,  has  during  his  life  to  per-  ^^'  ^^'  ^^^» 

form  it;  though  it  is  otherwise,  if  the  intent  of  the  parties  would  be  thereby  I'cru*  Diir 

defeated ;  or  where  the  condition  is  to  be  performed  to.  a  stranger.  416.  iii.  160. 

When  a  time  is  limited  for  performance  of  a  condition,  if  the  party  to  perform  ^-  87^*  203. 218. 

it  dies  before  the  day,  so  that  it  becomes  impossible  by  the  act  of  God,  the  J| '  *  ^  so^r^ 

estate  remains  discharged  of  the  oondition.  ;)39^  211  [  2* 

Distinction  when  the  grantee  dies,  and  when  the  grantor  dies,  before  per-  Sand.  Uses, 

fonnance  of  the  condition :  in  the  former  case  the  condition  is  broken,  in  the  ^^*  ^  Fonb. 

lAttpr  nnf  Tr,  Eq.310.  n. 

latter  not.  436.  Bull.  N. P. 

156.  a.  3  Burn.  Eccl.  L.  320.  n.  1  Prest.  Conv.  4.  289.  2  Prest.  Conv.  364.  366.  1  Prest.  Abst. 
37T,  1  Bart.  Prcc.  109.  n.  Roberts  on  Pfauds,  119.  Adams'  Eject.  2d  edit.  39.  Bradly's  Distress, 
£7,  Vin.  Abr.  Baron  and  Feme,  E.  a.  10.  pi.  4.  Charge.  A.  pi.  6,  7.  Collateral,  A.  pi.  2.  Condi- 
tion, Hi  jpl.  2.  4. 10, 11,  12.  22.  E.  b.  pi.  1, 2,  3,  4.  6.  I.  c.  pi.  5,  6,  7.  K.  d.  pi.  6.  O.  d.  pi:  5. 
Dower,  Q.  2.  pi.  3.  Exchange,  K>  pi.  1»  2.  L.  pi.  3.  N.  pi.  3.  Fine,  O.  a.  pi.  1.  P.  a.  pi.  1,  2. 
1*.  a.  2.  pi  1,  2.  T.  a.  2.  pi.  2.  C.  b.  pi.  3.  One  Tntire  Conveyance,  A.  pi.  5.  16.  Rent,  X.  pi. 
8.  Statutes,  E.  6.  pi.  148.  Uses,   C.  pi.  3.  O.  6.  pi.  13.   T.  3.  pi.  2.  Com.  Dig.  Condition, 

A.  2.  G.  5.  Covenant,  G.  3.  Dower,  A.  5.  Kent,  B.  3.  Uses,  D.  1.  F.  Bac.  Abr.  Bailment, 

B.  Bargain  and  Sale,  D.  Condition,  A.  C.  U.  P.  3.  Covenant,  A.  Dower,  B.  4.  Extinguish- 
inent,  C.  Fines,  F.  Leases,  C.  U  Remainder,  G.  V.  835.  Uses,  E.  1.  4.  See  tlie  notes  and 
references  inti'a.] 

In  an  assize  brought  by  Edward  Lord  Cromwel  against  Ed-  C  *  69  b.  ] 
ward  Andrews  of  Gray's-inn,  Esq.  and  others,  of  lands  and 
tenements  in  Alaxton  in  the  county  of  Leicester,  upon  ntd  tortj 
nul  disseisin  pleaded,  the  recognitors  of  the  assise  gave  a  special 
verdict  to  this  effect :  John  Blunt,  Esq.  seised  ofthe  manor  of 
Alaxton  in  the  county  of  Leicester,  whereof  the  lands  and  tene- 
ments put  in  view  are  parcel,  to  which  manor  the  advowson  of 
the  church  of  Alaxton  was  appendant,  by  deed  indented  10 
Aprilis,  1  &  2  Phil.  &  Mar.  between  him  and  Antliony  Andrews 
(father  of  the  said  Edward),  did  grant,  bargain,  and  sell  the 
said  manor,  with  the  appurtenances,  by  the  name  of  the  manor 
of  Alaxton,  and  of  the  advowson  of  Alaxton,  appendant  to  the 
said  manor,  to  Anthony  Andrews,  to  have  and  to  hold  to  him 
and  his  heirs,  to  the  use  of  him  and  his  heirs  in  the  same  man- 
ner and  form  as  afterwards  in  the  said  indenture  is  mentioned. 
And  Blunt,  by  the  said  indenture  covenanted,  that  the  manor 
was  of  the  value  of  42L  per  ann.  and  that  he  was  thereof  owner 
of  an  estate  of  inheritance,  and  that  it  should  be  discharged  of 
incumbrances,  except  leases,  upon  which  the  ancient  rent  was 
reserved.  And  further,  Blunt  covenanted  that  he  would  permit 
William  Rud  and  Richard  Elson,  to  recover  by  common  reco- 
very the  said  manor,  with  the  appurtenances,  against  him; 
which  recovery  should  be  to  the  uses  and  intents  following,  scil. 
To  the  use  of  Anthony  Andrews  and  his  heirs,  rendering  for 
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the  said  manor,  with  the  appurtenfmoes,  42I.  peranmoh  to  have 
f  •  70  a#  3  and  receive  to  Blunt  *and  his  heirs,  at  two  feasts,  &c  according 
to  the  covenants  in  the  indenture,  and  10^.  nomine  pogna,  and 
distress  for  both.  And  further,  it  was  covenanted  and  agreed 
by  the  same  indenture  between  the  said  parties,  and  each  cove* 
nanted  and  granted,  with  the  other,  in  manner  and  form  follow- 
ing, that  is  to  say,  as  well  for  the  assurance  of  the  said  manor, 
with  the  appurtenances,  to  Anthonv  Andrews  and  his  heirs,  as 
of  the  said  rent  to  Blunt  and  his  heirs :  that  Blunt,  before  Easter 
then  next  following,  should  levy  a  fine  of  the  siud  manor,  with 
the  appurtenances,  to  Anthony  Andrews  and  his  heirs ;  and 
that  by  the  same  fine  Anthony  Andrews  should  render  a  rent 
of  42/.  in  fee,  payable  at  two  feasts,  with  nomine  pceme  and  dis- 
tress. Provided  always,  that  the  said  Anthony  Ajidrews  shall 
by  his  deed  sufficient  in  the  law,  give  the  advowson  and  parscHi- 
age  of  the  said  church  to  the  said  John  Blunt,  daring  his  life; 
and  if  it  happen  not  void  in  his  life,  then  one  turn  to  his  execn* 
tors.*  And  further  it  was  covenanted  and  agreed  by  the  same 
indenture,  between  the  said  parties,  and  the  said  Anthony  An* 
drews  covenanted  with  the  said  Blunt  to  give  Blunt  840f.  for 
the  said  rent  and  patronage,  to  be  paid  wittiin  a  year  af^  nor 
tice  that  he  would  sell  it;  the  notice  to  be  seven  years  after  the 
said  sale.  And  further  it  was  covenanted,  granted  and  agreed, 
between  the  said  parties,  by  the  same  indenture,  that  all  manner 
of  estates,  assurances  and  conveyances  after  to  be  made  and  con* 
veyed  of  the  said  manor  and  other  the  premises,  should  be  to 
the  uses  and  intents  comprized  in  that  indenture,  and  to  no 
other  use  or  intent;  and  that  is  the  order,  course,  and  effect  of 
all  the  covenants  and  clauses  of  the  said  indenture. 

And  afterward,  Ter.  Pasch.  next  following,  a  recovery  was  bad 
by  Kud  and  Elson  against  Blunt,  of  the  said  manor,  with  the 
appurtenances,  according  to  the  said  indenture.  By  ibrce  of 
which  Anthony  Andrews  was  seised  of  the  said  manor,  with  the 
appurtenances,  (proiU  lex  postulatj  And  afterwards,  Octob. 
Mich.  2  &  3  Phil.  &  Mar.,  Blunt  and  Anthony  Andrews  levied 
a  fine  to  Richard  Perkins  and  his  heirs,  of  the  said  manor,  with 
the  appurtenances,  and  he  granted  and  rendered  a  rent  of  4tt 
pSr  ann.  out  of  the  said  manor  to  Blunt  in  tail,  with  the  remaiiH 
der  to  the  lord  Montjoy,  in  fee,  with  clause  of  distress  and  m- 
mine  pcencc^  to  be  paid  as  the  first  rent  was  limited  to  be  paid, 
and  granted  and  rendered  the  nuinor,  with  the  advowson,  to 
Anthony  Andrews,  in  fee,  and  proclamations  were  made  ac- 
cording to  the  statute.  And  further,  it  was  found  by  the  recog- 
nitors of  the  assize,  that  this  fine  was  not  levied  for  a  new  som 
of  money,  or  upon  any  new  consideration,  but  was  levied  to  the 
uses  in  the  indenture  mentioned.  Anthony  Andrews,  in  bis 
lifo,  did  not  grant  the  advowson  according  to  the  indenture,  and 
^  •  70  b,  ]  afterwards  Anthony  Andrews  Mied ;  and  after  his  death,  and 
in  the  life  of  Blunt,  the  church  became  void;  Edward  An- 
drews, son  and  heir  of  Anthony  Andrews,  entered  into  the 
said  manor ;  Blunt  did  not  request  Anthony  Andrews,  in  his 
life,  to  grant  him  the  said  advowson  according  to  the  said  pro* 
viso;  Blunt  entered  into  the  said  manor  for  the  conditioo 
broJi^n>    AM  G  Dec.  16  Eli^.,  in  consideration  of  848<.»  by  dec4 
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indented  and  inrolled  in  the  Common  Pleas,  granted,  bargained, 
and  sold  the  said  manor,  with  the  advowson,  to  Henry  Lord 
Cromwel,  in  fee,  by  force  whereof  he  entered,  upon  whom  the 
said  Edward  Andrews  entered;  and  afterwards  Henry  Lord 
Cromwel  died,  and  the  said  Edward  Lord  Cromwel,  his  son  and 
heir,  entered  upon  the  said  Edward  Andrews,  who^  with  the 
other  defendants  by  his  commandment,  entered  upon  him,  and 
put  him  out  of  possession ;  and  whether  this  entry  was  a  dissei- 
sin to  the  plainti£P,  or  not,  was  the  question. 

And  this  case  was  oftentimes  argued  in  the  Common  Fleas  by 
Yelverton,  Glanvill,  and  Williams,  Seijeants,  on  the  plaintiff's 
part,  and  by  Drew  the  Queen's  Seijeant,  and  others,  on  the  de- 
fendant's part*  And  aftierwards  it  was  argued,  Mich.  39  &  40 
Eliz.  by  the  Lord  Anderson,  Walmsley,  Seamond,  and  Owen, 
Justices,  at  two  several  days,  in  the  Common  Pleas,  and  the  court 
was  divided  in  opinion.  And  thereupon  the  case  was  argued 
before  all  the  Judges  of  Elngland  in  the  Exchequer  Chamber,  by 
Williams,  Seneant,  and  Coke,  Attorney  General,  for  the  plain- 
tiff; and  by  Fleming,  Solicitor  General^  iand  Francis  Bacon,  for 
the  defendant.  Ana  afterwards  the  case  was  openly  argued  in 
the  Exchequer  Chamber  by  all  the  Justices  of  the  one  Bench 
and  of  the  other,  and  by  the  Barons  of  the  Exchequer.  And  it 
was  there  resolved,  that  judgment  should  be  given  for  the  plain- 
tiff. And  Mich.  42  &  4S  Eliz.  judgment  was  given  by  the  Jus- 
tices of  the  Common  Pleas  according  to  the  said  resolution. 
And  for  avoiding  prolixity,  I  will  omit  all  the  arguments  at  the 
bar,  and  report  only  those  matters  in  law  that  were  resolved  by 
the  Justices  in  this  case,  and  the  reasons  and  causes  of  their 
judgment :  four  matters  were  resolved  in  this  case. 

First,  that  the  said  proviso  makes  a  condition ;  for  the  law  Jadgmeat. 
bath  not  appointed  any  {a)  place  in  a  deed  proper  or  peculiar  to  ptoVuSmiSe 
a  condition,  but  its  place  is  where  the  parties  please.  .  And  it  a  condition, 
appears  by  Littleton,  that  (6)  proviso  is  as  apt  a  word  to  make  an  T!"®  T?!^  P'®* 
estate  conditional,  as  sub  conditioner  or  any  other  word  of  condi-  ooT^pend^ 
tioQ :  but  notwithstanding  that,  when  this  word  **  proviso"  shall  another  sen- 
mak^  an  estate  or  interest  conditional,  three  things  are  to  beob-  ^^^^  ^^  ^* 
served:   1.  That  the  proviso  do  not  depend  upon  another  sen-  thp^e of tiie 
tence,  nor  participate  thereof  but  stand  originally  of  itself.    2.  grantor,  ^c. 
That  the  proviso  oe  the  words  of  the  bargainor,  feoffor,  donor,  *"^  ^^f*^* 
&c.    3.  That  it  be  compulsory  to  enforce  the  bargainee,  {e)  f^  isaco^^ 
feoffee^  donee,  &c.  to  do  an  act ;  and  because  they  all  *concur  in  dition.  In 
this  case,  it  was  resolved  that  it  was  a  condition  in  what  place  oftlw  deeS  tT 
soever  it  be  placed  (a)  :  but  that  this  proviso  should  not  make  a  stands, 
condition  in  the  case  at  bar,  divers  objections  were  made.  [  *  71  a.  ] 

{a)  2  Rol.  Rep.  356.  Dyer,  311.  b.  Godb.  418.  1  Jones,  169.  [2Salk.570.  Shep.  Toach.  117. 
Ball.  N.  P.  156.  a.  Com.  Dig.  Condition,  A  2.  Bac.  Abr.  Conditions,  A.]  (6)  Lit  sect.  329 
Co.  Lit  203.  b.  Cr.  Car.  129.  Lit.  fol.  75.  a.  1  Rol.  518.  See  Dyer,  222.  a.  In  Margin.  Fire  Sig. 
nifications  of  the  Word  Proviso.  rSee  also,  1  Inst.  146.  a.  (1).  i.  467.  ^17).  ii.  5.  (b).  Shep.  Touch. 
122.  2  Wood,  513.  Com.  Dig.  Condition,  A  2.  Bac.  Abr.  Conditions,  A.  H.  Covenant,  A.] 
(e)  Palm.  496.  1  Lev.  48. 155.  [Shep.  Touch.  122.  2  Wood,  513.  Com..  Dig.  Condition,  A  2. 
Bac  Abr.  Conditions,  A]. 


(a)  S.P.  Oilb.Us.  3rdedtt469.   Vin.Abr.  notmaterial.  Infra 71.  b.  72.  a.  Dyer,311.b. 

Cpnditions,  H.  pi.  2.  22.    Com.  Dig.  Condi-  1  Roll.  Abr.  410.  Shep.  Touch.  122.  2  Wood, 

tions,  A2.   Bac.  Abr.  Conditions,  A.  C.   And  337.  339.  513.  #16.    Yin.  Abr.  Conditions,  H. 

Ihpof h  tliere  be  coreDsats  beibr^  or  sftefi  Hit  pi,  2.  22.    Com.  Dig.  ConditioQi,  A  2.   So 
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Baitn 


Objection. 


A  condition 
most  be  con- 
tained in  the 
same  deed  by 
which  the 
estate  is  con* 
veyed,  or  in 
another  exe- 
cuted at  the 
same  time. 


(0  Ante  57. 
(t)  Co.  Lit. 

fa)  Plowd. 
1:J3.  a.  b.  137. 
a.  b. 

(fr)  Co.  Lit. 
«72.  a.  [Prest. 
Shep.  Touch. 
li?6.] 

{e)  Winch.  74. 
3  Bnlstr.  65. 
168.  1  Rol. 
Rep.  375.  Lit. 
Rep.  63, 

Poph.  Sll:. 


(<l)Rayni.505. 
Lit.  Rep.  187. 
Hardres,  77. 


1.  That  the  indentni'^  in  whidi  the  conditkm  is  wuvmucu, 
was  ncyt  implied  (f  V  so  that  no  estate  passed  by  it ;  and  then  (as  it 
was  objected)  the  condition  cannot  be  annexed  to  an  estate  which 
was  afterwards  conveyed  by  die  recovery,  for  the  indenture  wss 
sealed,  and  delivered  in  February,  and  the  recovery  passed  in 
Easter  term,  and  tfie  condition  could  not  precede  the  estate^  but 
(:|:)  a  ccmdidon  ought  to  be  in  thesame  conveyance,  (Mr  comprised  in 
another  deed  delivered  (a)  at'  the  same  time  (b),  as  the  boob 
are  agreed,  in  17  Ass.  2.  &  43  Ass.,  {or  {b)qiueincontfnentiJluntf 
in  esse  videntur.    2.  It  was  objected^  that  Andrews  had  nothing 
by  the  indoitures,^  bat  covenants  of  Blunt's  part,  and  ther^mre 
it  would  be  eqwd  to  construe  it,  that  Blunt  should  have  like 
remedy;  scil.  covenants  on  Andrews'  part.     3.  It  was  objected, 
that  th^  precedent  sentence,  as  it  appears  before,  is  to  this  rf> 
feet:  **  aiid  further  it  is  covenanted  and  agreed  between  the  said 
parties,  and  each  of  them  covenanteth  with  the  other  in  manner 
and  form  following :"  and  then  the  fine  upon  grant  and  render 
is  appointed  ^  and  immediately  after  thatj  the  proviso  is  added; 
and  next  after  the  proviso,  this  clause  followeth :  ^*  And  furdier 
it  is  covenanted  and  agreed  betwe^i  the  said  parties,"  containing 
a  covenant  for  purchase  of  the  rent.     And  it  was  said,  that  (c) 
ex  antecedent  •  4*  consequent  ^t  optima  interpret  \  bot  it  q^pesn 
by  the  precedent  clause,  that  all  that  shall  follow  afler  it  shall 
be  but  covenants ;  for  it  is  said,  that  each  covenants  with  the 
other,  in  manner  and  form  following;  so  that  l^  the  e^qirw 
words  and  intent  of  the  parties,  all  that  follows  shall  be  but 
covenants;  but  the  proviso  follows,  and  therefbre  shall  be  bats 
covenant.    Then  the  subsequent  sentence  explains  it  also;  ibr 
there  it  is  said,  <<  and  further  it  is  covenanted  and  agreed  be- 
tween the  parties,  &c."  Ergo^  the  next  clause  before,  was  bnt  t 
covoiant,  for  so  much  this  word  <<  forther^'  implies.     4.  It  w» 
objected,  that  if  the  proviso  shall  be  a  condition,  it  shall  refer  to 
the  clause  next  precedent,  sciL  to  the  fine  to  be  levied  according 
to  the  purport  of  the  covenant  next  before,  and  not  to  the  re> 
covery,  which  is  more  remote  and  distinct  from  it  by  the  iIlte^ 
position  of  the  said  covenant  concerning  the  fines,  et  (d)  ai 
proximum  antecedens  Jiat  relation  nisi  impediatUr  sententia. 


though  it  stands  indifferent,  whether  it  be  the 
words  of  Uie  lessor  or  the  lessee;  as  provided, 
and  U  u  agreed  hetweeh  the  mid  partie$;  for  it 
shaU  be  referred  to  the  lessor,  1  Roll.  Abr. 
407.  Dyer,  6.  b.  And  it  is  the  same,  though 
all  the  residue  ofthe  words  be  the  speaking  of 
the  grantee,  and  words  of  covenant,  as  pro* 
Tided,  and  the  grantee  covenants,  &c.,  infra71. 
b.  Moor.  707.  Jon.  169.  Com.  Dig.  Condition, 
AS.  Bnt  if  the  clause  in  which  it  stands  have 
dependance  on  another  clause  of  the  deed,  or 
be  the  words  of  the  grantee,  to  compel  the 
crantor  to  do  something,  then  it  is  not  a  cour 
dition,  but  only  a  covenant,  infra  72.  a.  Shep. 
Touch.  122,  Moor.  307.  707.  2  Wood,  513. 
W^ere  the  word  proviso  shall  be  taken  to  be 
only  a  qualttication  or  explication  of  a  covenant 
or  grant,  see  infra  72.  a.  2  Leon.  128.  3  Leon. 
16.  225, 6.  4  Leon.  70.  Dyer,  222.  See  fur- 
ther what  shall  b«  «  conditkw  aod  not  a  cove* 


nant,  Poph.  119.  Gouldsb.  idi.  And.  71. 71 
Mo.  707.  Nets.  Abr.  Condition.  Bac.  Ahr. 
Condition,  G.  By  what  words  a  conASoa 
may  be  created,  Shep*  Touch,  iti,  f.  Bat. 
Abr.  Conditions,  A.  Vin.  Abr.  Conditiia, 
C.  D.H.    (Ed.) 

(b)  See  ace.  1  Inst.  sect.  fSf.  S59.  b.  S.9. 
Shep.  Touch.  126.  Bac  Abr.  Conditions,  C 
A  mortgage  will  not  be  easily  presumed  a^^aiait 
an  absolute  conveyance,  especially  if  the  po»* 
session  has  gone  along  with  the  conTeysB(«, 
Cottrel  V.  Pwrckate^  Forrest,  61.;  twt  pani 
evidence  is  admissible  to  shew,  or  explafai  tke 
real  intention  of  the  parties,  notwitfastaDdis^ 
the  conveyance  be  absolute,  Afcprrtt  v.  1M«- 
cute,  Prec.  Ch.  526.  Walker  v.  fVaikery  2  Atk. 
98.  Joytue  v.  Stathamy  3  Atk.  588.  So  « lien 
a  man  mortgaged  land  by  deed,  being  of  greiM 
yearly  value  than  the  interest  money,  and  b^ 
tore  the  eMcufioB  of  tbedf^,  itwkj  agreed l9 
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As  to  the  first  objection,  it  was  answered,  and  resolved^  thAt  Reply, 
the  intent  of  the  parties  was,  not  that  the-  estate  should  pass  by 
the  bargain  and  sale,  but  that  the  estate  should  be  conveyed  by 
the  recovery ;  and  that  the  indentures  diould  direct  the  uses  and 
intents  as  wdl  of  the  recovery,  as  of  all  other  conveyances  after 
to  be  <nade:  then  it  is  apt  and  natural,  that  *the  indentures,  [  *  71  b.  ] 
which  direct  the  uses,  which  cannot  be  raised  till  the  recovery 
be  had  and  executed,  should  comprehend  the  conditions  and^ 
limitations  annexed  to  the  uses ;  and  b»  well  as  the  indentures* 
may  direct  the  uses  of  the  recovery  subsequent,  so  may  they  de- 
clare the  conditions  and  limitations  ann^ced  to  the  same  uses; 
and  the  statute  of  27  H.  8*  (a)  doth  execute  the  estate  accord- 
ing to  the  manner,  condition,  and  quality  of  the  use  (c),  so  thai 
by  force  of  the  said  act,  the  estate  itself  is  conditionsJ,  and  that 
is  approved  by  the  general  allowance  and  experience  in  all  the 
i»^^ances  of  the  whole  realm. 

As  to  the  second  objection,  it  was  answered,  and  resolved, 
that  it  was  not  unjust  or  unequsJy  that  the  bargainor  should  an- 
nex such  condition  as  pleased  him,  to  the  estate  of  the  land,  for 
the  land  moved  from  him,  (f )  et  ci^us  est  daref  ejus  est  disponeref 
and  the  bargainee  hath  accepted  it* 

As  to  the  third  objection,  it  was  answered,  and  resolved,  that  The  word 
neither  the  precedent  nor  the  subsequent  covenant  takes  away  *'  proviso'^ 
the  force  of  the  proviso;  for  although  words  of  covenant  had  ^acondftion 
been,  contained  in  the  same  clause  of  the  proviso  itself,  yet  the  as  well  «§  a 

{iroviso  being  in  judgment  of  law,  a  word  of  condition,  shall  not  ^^^^"^^^ 
ose  its  force  (d).    And  therefore  it  hath  been  adjudged,  between  li^^^^nMs 
{b)  Simpson  and  Tittenel,  in  the  Common  Pleas,  where  the  Ciase  in  the  same 
wa^  that  Seijeant  Bendloes,  13  Nov.  26  Eliz.  demised  to  Titte-  ^1*^^ 
rel  certain  lands  in  Essex  for  40  years  t  provided  always,  and-lt  f^J^^^ted. 
is  covenanted  and  agreed  between  the  said  parties,,  that  the  les-^  ' 

see,  &c.  should  not  alien  (e),  and  it  was  adjudged,  that  it  was  A 
condition  by  force  of  the  proviso,  and  a  covenant  also  by  force 
of  the  other  words.  Also,  it  was  adjudged  in  the  King^s  Bench^ 
Fasch.  (36)  39  'EHz.  Rot  351.  between  Henry  Earl  o{{c)  Pem-  The  EarW 
broke,  plaintifi^  and  Sir  Henry  Berkley,  knight,  and  Symons,  ^^1^^^  7* . 
defendants ;  and  the  case  was,  that  the  Earl  of  Pembroke  granted  ^^'^y  ^'^®^ 
the  office  of  Lieutenantship  of  the  west  part  of  the  forest  of 
Froomselwood^  in  the  county  of  Somerset,  to  Sir  Moriee  Btsrk-^ 
ley  (&ther  of  the  said  Sir  Henry),  in  tail,  provided  always,  and- 
the  said  Sir  Moriee  Berkley  for  him,  &c.  doth  covenant  and 
grant  to  and  with  the  said  Earl,  that  neither  he  the  said  Sir 

(a)  Co.  Lit.  187.  (b.  Post  7S.  b.  1  Co.  lOS.  b.  (t)  [1  Prest.  Abst.  377.]  (6)  Cr.  Elix.  24^. 
1  RoL410.  Gold.  116.  2  Anders.  73.  Mo.  707.  Co.  Lit.S03.b.  Cr.  £1.385.  1  Anders.  «67. 
Winch.  36.  Lane,  109.  [See  infra  n.  (d).]  (c)  2  Anders.  20.  Mo.  706.  Poph.  116.  Goldsb* 
130.    Cr.  El.  384.  486.  560.    Hardres,49.    Lane,  57. 109. 


word^  that  the  mortgagor  should  have  and  re» 
ceire  the  profits,  not  the  mortgagee ;  tiiis  was 
held  to  be  good,  and  that  the  mortgagee  might 
^lead  the  verbal  agreement  to  avoid  the  dan- 
ger of  nsnry  ,*for,  in  such  cases,  the  proof  offered 
is  not  considered  as  a  variation,  but  only  ex* 
plaaatory  of  what  the  agreement  was  meant  to 
bave  been,  Bwrgkry  v.  BUkigtw^  BrownL  Rep. 
191.    (Ed.) 


(c)  Ace.  Gilb.  Vs.  3rd  edit.  469.,  and*  see 
ante  p.  306, 7.  n.  (m  1).,  and  the  books  thei« 
cited.    (Ed.) 

(d)  Acc.  ante  p.  617.  n.  (a).  2  Wood,  330. 
337.  516.  Yin.  Abr.  Conditional  H.  pL  4^ 
Com.  Dig.  Condition,  A  2.    {Ed,) 

(e)  As  to  this  sort  of  covenant,  seePfimaicl'f 
coiCy  post  3  Co.  64.  a.  ii«  171,  (a).  Jhmm^s  ems, 
pMt4X;o,U9,   {Ed.) 
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Morice^  nor  any  of  the  heirs  male  of  his  body,  shall  cut  down 
any  wood  growing  upon  any  part  of  the  premises:  and  it  was 
resolved  by  all  the  Judges  of  England,  upon  alignment  before 
them  at  Serjeants  Inn,  that  although  the  proviso  was  coupled 
with  the  express  covenant  of  the  grantee,  and  every  conditioQ 
ought  to  be  created  by  the  words  of  the  grantor,  donor,  feofibr, 
So,  though  an  &c.;  yet,  in  the  judgment  of  law,  this  word  <<  proviso''  was  a 
th^  rest  of  the  condition  created  by  the  grantor,  although  all  the  rest  of  the  sen- 
the  wo^s^f     tence  was  the  words  of  the  grantee  (f);  ♦for  proviso  being  an  apt 
the  grantee,     word  of  condition,  the  same  sentence  contains  the  wonb  of  the 
[  *  72  a.  ]    grantor  purporting  a  condition,  and  the  words  of  the  grantee 
comprehending  a  covenant ;  which  judgment  was  afterwards  re- 
versed in  the  Exchequer  Chamber  for  a  defect  in  the  dedanh 
tion,  but  not  for  the  matter  in  law,  for  that  was  resolved  by  all 
the  Justices ;  and  in  the  case  at  bar,  the  special  habendum  was 
observed,  scil.  to  have  and  to  hold  to  Andrews  and  his  heirs,' 
in  the  same  manner  and  form  as  afterwards  in  the  ^indenture  it 
mentioned ;  by  which  it  appears,  that  the  intent  of  the  partio 
was,  that  the  estate  of  Andrews  should  be  sub  modo^  which  it 
would  not  be,  if  the  said  proviso  makes  not  a  condition,  or  a  con- 
ditional limitation    (g),    as  Popham,  Chief  Justice,  called  it 
Note,  in  this  case  27  H.  8.  18.  a.,  (a)  Dockwray's  case,  Little- 
ton, chap.)  Conditions,  {b)    14  Eliz.  Dyer  (c)  311.    4  &  5  FhiL' 
&  Mar.  Dyer  {d)  15£,  that  this  word  {e)  proviso  makes  a  condi- 
Where  a  pro-    tion ;  but  when  a  proviso  depends  upon  another  sentence,  or 
on  anoACT  *     hviXh  reference  to  another  part  of  the  deed,  it  never  makes  a  con- 
cUiise,  &c.,  it  dition,  but  a  qualification  or  limitation  of  the  sentence,  or  part 
Ml  but «  q^a^   of  the  deed  to  which  it  is  referred  (h).     As  in  5  Eliz.  Dyer  821. 
senteocef and   ^'  ^^^  ^7^^  ^  Orme,  a  notable  case;  7  H.  6.  a  (/),  lease  with- 
ii»  condition,    out  impeachment  of  waste,  proviso  that  he  shall  not  do  voluDtuy 
dyer  y.  Orme    ^^^9  JaU.  chap.  Rents,  f.  48.  a.  b.,  a  grant  of  a  rent-charge 
TVammingtim's  {g)  proviso  that  Uie  grantee  shall  not  charge  his  person,  Tran- 
MM?^d         ington's  case  in  the  King's  Bench,  Pasch.  16  Eliz.  Rot  273, 
cited.  '  *"*^'    there  a  proviso  tending  to  qualify  and  explain  a  Sentence  prece- 
dent, doth  not  make  a  condition;  3  &  4  Phil.  &  Mar.  Dyer  \50. 
{A)  Parker's  case,  proviso  amounts  to  a  covenant,  28  H.  8.  Djer 
_  (0  13.  b. 

H^Vfir^  Note,  reader,  the  case  in  35  H;  8.  Br.  Condit  195  (f),  com- 

Condition,  monly  cited  to  prove  that  a  proviso  doth  not  make  a  condition 
195.,  cited  when  it  comes  inter  alias  conventionesy  doth  not  warrant  it;  bat 
*^Vwith'the  ^^  ^^  ^®  ^^^^  observed,  the  opinion  there  is  ^ood  law,  and  stands 
present  case,    well  with  this  judgment     For  there  it  is  said,  notapro  Uge^  that 

(a)  Cr.  Eli*.  242.  4  Leon.  71.  {h)  Lit.  sect.  329.  Co.  Lit.  203.  b.  (c)  Dyer,  311.  pi.  85. 
(d)  Dyer,  152.  pi.  7.  4  Co.  120.  b.  Cr.  El.  757.  816.  (f )  Cr.  El.  73.  242.  Co.  Lit  203.  b. 
Mo.  51, 52. 106.  2  Leon.  128. 225.  4  Leon.  70, 71, 72, 73.  10  Co.  42.  a,  (/)  2  Anders.  71.  4 
Leon.  71,  72,  73.  2  Leon.  128, 129.  3  Leon.  225.  9  H.  6.  35.  a.  Plowd.  135.  b.  Dyer,  47. 
pi.  11.  Bridgm.  102.  (g*)  2  Leon.  128.  3  Leon.  225.  Lit.  sect  220.  4  Leon.  71.  Co.  lit* 
146.  a.  (A)  Dyer,  150.  pi.  83.  1  Co.  155.  a.  Mo.  247.  480.  1  Rol.  518. 848.  1  Anders.  19.  Hok 
35.  YelT.  9.  3  Leon.  22. 154.  4  Leon.  193.  Noy,  14.  Cr.  £1.  841.  1  Rol.  Rep.  359.  3  Babtr.163. 
(0  Dyer,  13.  pi.  65.  Co.  Lit  203.  b.  10  Co.  42.  a.  (t)  [Vin.  Abr.  Conditions,  H.pl.9, 10,U,1«]. 

(f)  S.  p.  Mo.  707.    Jones,  169.    Com.  Dig.     42p.    Roll.  Abr.   Conditioos,  K«    Bac.  Abr. 
Condition,  A  2.    Ante  p.  618.  n.  (a).    (Ed.)       Conditions,  H.    (Ed.) 

(g)  For  tfae  difference  between  a  condition 

and  a  limiUtion,  see  1  Inst  ii.  87.  (l  2).  2  (h)  Acc.  Mo.  307.  707.  Com.  Dig.  Oft^ 
Wood,  143, 4.  2  Bl.  Com.  155.  1  Feam.  101.  tion,  A  2.  Ai^tc  p.  618.  n.  (a).,  and  tbebooki 
194. 196.  400.  423.    1  AlK*  374.  383,    1  Ves. .    there  cited.    (Ed.) 
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a  proviso  put  {Jioc  ^%U  to  be  performed,  or  not  done)  upon  the 
part  of  the  lessee,  upon  the  words  of  the  habendum^  makes  a  con- 
dition, yet  contrary  of  a  proviso  (to  be  performed,  or  not  done) 
on  the  part  of  the  lessor;  as  if  it  be  covenanted  in  the  inden-  If  lessee  cove- 
ture,  that  the  lessee  shall  make  the  reparations,  praoiso  semper ,  »*p^  *<*  ""^^  . 
that  the  lessor  shall  find  great  timber,  it  is  not  a  condition  (i) ;  ^^ays  i£aA  ^ 
neCi  per  aliquosj  is  it  a  condition,  when  it  comes  inter  nlias  con-  the  lessor 
verUioneSj  upon  the  part  of  the  lessee,  although  it  is  covenanted  J^^L^^S^** 
after  the  habendum^  and  after  the  reddendum^  {%)  that  the  lessee  ^^  condition, 
shall  scour  the  ditches,  or  the  like,  proviso  semper  that  the  lessee 
shall  carry  the  dung  to  such  a  field,  it  is  not  a  condition  to  for- 
feit the  lease,  (and  it  is  true,  for  it  depends  upon  the  precedent 
covenant,  and  without  the  precedent  covenant  could  not  stand); 
contrary  if  such  *proviso  be  put  immediately  after  the  habendum  [  *  72  b.  ] 
which  makes  the  estate,  or  after  the  reddendum^  (and  true  it  is 
also»  for  then  in  regard  it  stands  upon  itself  and  doth  not  de- 
pend upon  a  precedent  clause,  it  makes  a  condition);  and  all 
this  is  good  law,  and  stands  well  with  the  resolution  of  the  said 
Justices;  and  so  the  qtuere  which  Brook  made  there  is  now  r^ 
solved,  and  made  without  question. 

As  to  the  fourth  objection,  it  was  answered^  and  resolved,  that 
the  proviso  being  a  condition  ought  to  do  the  proper  office  of  a 
condition,  and  that  is  to  make  the  estate  conditional ;  and  there- 
fore in  what  place  soever  it  be  put,  it,  having  the  force  of  a  con- 
dition, shall  have  reference  to  the  estate,  and  shall  be  annexed 
to  it:  and  it  was  said,  quod  proviso  est  providereprasentia  S^fuJtVr- 
ra^  4*  nonpneterita. 

The  second  point,  which  was  resolved  by  the  Justices,  was,  2nd.  That 
that  after  the  recovery  suffered,  the  statute  of  (a)  27  Hen.  8.  did  "PonUiere- 
execute  the  estate  of  the  said  manor  to  Andrews,  according  to  estate  wu 
the  limitation  of  the  use  directed  by  the  said  indentures,  subject  executed  con- 
to  the  said  condition,  or  proviso;  and  also,  by  force  of  another  j^^^*** 
clause  of  the  said  act,  created  a  rent  of  42/.  per  ann.  in  Blunt  rent  in  fee  was 
and  his  heirs;  for  it  is  provided  by  a  special  branch  of  the  said  executed  in  B. 
act  of  27  H.  8.,  as  foUoweth:  "  that  where  divers  persons  stand  ^^"^^^^ 
and  be  seised  of  and  in  lands^  &c.  in  fee-simple,  or  otherwise, 
to  the  use  and  intent,  that  some  other  person  and  persons  shall 
have  and  receive  yearly  to  his  or  their  heirs,  one  annual  rent 
out  of  the  same  lands,  &c«;  in  every  such  case,  such  person,  8cc 
^  be  adjudged  in  possession  and  seisin  of  the  same  rent,  &c,  as  if 
"  a  sufficient  grant,  &c.  had  been  made,  8cc.  by  such,  as  were,  or 
shall  be  seised  to  such  use  or  intent,  &c.'' ;  20.  Eliz.  Dyer,  362. 
b.^-acc.  And  although,  in  the  case  at  bar,  the  use  of  the  recovery 
was  first  limited  by  the  indentures  to  Andrews  and  his  heirs, 
and  then  came  the  clause,  yielding  for  the  said  manor  42/.  per 
ann.  to  Blunt  and  his  heirs ;  and  although  it  was  objected  that 
the  rent  ought  to  be  limited  out  of  the  estate  of  the  recoverors, 

.  (0  [Vin.  Abr.  Conditions,  H.  pi.  12.]  (a)  Co.  Lit.  187.  b.  Vau^^han,  52.  Ante  71.  b.  [Shep. 
Touch.  515.  3  Wood,  288.  Sugd.  Gilb.Uses,  401.  X  Sand.  Us.  211.  2  Sand.  28.  Vin.  Abr. 
Fine,  P  a.  pi.  2.    Com.  Dig.  Rent,  B  3]. 


(i)  But  if  the  words  h#d  been  provided  a/*  nant  on  the  part  of  the  lessor  to  find  great 
tooys,  and  it  is  agreed^  thai  the  leuor  $haU  find  timber,  by  the  word  agreed.  RoU.  Abr.  51 8« 
g^eat  timber,  t^,,  this  would  have  made  a  cove-     BrownL  23*    Bac«  Abr.  Covenaoti  A,    C^*} 
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FkirtIL 


Srd.  That  the 
fine  did  not 
exdngnUh  the 
condition. 


and  not  out  of  the  possession  which  Andrews  bad  executed  to 
him  by  the  statute,  according  to  the  use  limited  to  him  by  the 
indenture :  yet  it  was  agreed  that  Blunt  should  have  the  said  (i) 
rent,  by  force  of  the  said  clause  of  the  act  of  27  H.  8.  (k.);  for  the 
intent  of  the  parties  appears,  that  Blunt  should  have  the  rent,  and 
then  the  law  will  make  such  {c)  constructiony  notwithstanding  the 
reddendum  comes  after  Uie  lunitation  of  the  use,  that  he  shaU  psy 
it,  who  by  law  ought  to  pay  itf  u^  {d)  re$  magis  vaUat  ftum 
pereat. 

Thirdly,  it  was  resolved,  that  the  fine,  levied  to  Pkiridns  by 
Blunt  and  Andrews,  hath  not  extinguished  the  said  condition 
(l),  and  that  was  the  great  question  and  doubt  of  the  case;  and 
although  it  i$  true,  as  %e  phUosopher  saith,  quod  JuteOus  error 
[  *  73  a.  ]  nuda  veritate  in  muUU  est  probabilioTf  4  sapenumero  ^raiiomtm 
vinoit  veritatem  errors  and  although  as  much  was  objected  against 
the  condition  aa  the  art  and  wit  of  any  man  could  inv^it  or  ima- 
gine^ yet  it  wa$  resolved,  that  the  oonditioa  remained  fox  many 
notable  reasons;  and  dU  tHe  objections  were  well  and  iblly  s*- 
sw^red  and  satisfied.  Firs^  beouxse  by  the  general  covenant  it 
is  declared,  that  all  manner  of  estateS|  assurances*  and  convcyan* 
pes  after  to  be  made,  of  the  said  manor,  should  be  to  the  uses  sod 
intents  comprised  in  the  same  indenture^  and  to  no  otiier  use  or 
intent;  within  which  covenant  the  fine  levied  to  Perkins  is  uh 
d^ided,  for  that  is  one  manner  of  estate,  oonveyance^  and  assar- 
an'ce,  and  therefore  ought  to  be  to  the  use  and  intent  of  tke 
indenture;  and  the  use  and  intent  of  the  indenture  wss, 
that  the  condition  should  remain,  and  that  the  estate  of  Ajh 
thony  Andrews  should  be  subject  to  the  same  proviso;  sod 
therefore  th^  first  general  reason  of  tiieir  resolution  ws^ 
that  by  the  commcm  law,  the  fine  was  so  directed*  by  the 
generaJ  covenant,  to  have  such  special  operation,  accovdmg  ts 
the  intent  of  the  parties*  in  this  case  of  a  common  assoraooe^ 
that  the  condition  should  not  be  touched  thereby*  but  that  tlie 
4ne  should  extinguish  all  other  rights  and  titles  to  the  Huuior» 
saving  the  said  condition  only*  whicn  should  not  be  extinguished 
thereby;  and  that  is  proved  by  the  (a)  like  cases  at  the  commoa 
A  lord  may  law.  And  therefore  in  9  E.  S.  1.  b.  &  (6)  12  K  4.  S.  the  kwl, 
reieiue  iiis^       |)y  deed^  may  release  all  his  right  in  the  land,  saviz^  to  him  kb 

his  rent ;  and  one  may  enter  into  warranty,  saving  hi6  rent,  or  condition.  (6)  1  Jon^s,  179.  Byer, 
363.  pi.  21.  1  Co.  47.  b.  1S7.  a.  N.  9enl.  %XS,  pi.  299.  1  Anders.  51, 5S.  538.  (c)  5  G«.S.a. 
(d)  1  Co.  76.  a.  8  Co.  95.  b.  3  B^el^.  388.  %  Jones,  69.  5  Co.  55.  b.  1  Mod^  109..  ^)  MfttlSS. 
lb)  12  £.  4. 11.  a.  Fits.  Relei^e,  16.  Perk.  sect.  647.  Br.  Eelease,  55. 
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(k)  This  forms  an  exception,  and  as  it  seems 
ttie  only  exception,  to  the  general  rule,  that  no 
use  limited  upon  a  use  cap  be  executed  by  the 
statute ;  for  if  land  be  limited  to  4.  and  his 
heirs,  to  the  intent  or  in  trust,  that  B,  and  his 
heirs  may  receive  a  rent  thereout  to  theuuoi 
C.  aAd  his  Keirs,  the  lezal  estate  ia  the  rent 
Dvill  vest  in  B.  by  the  firth  clause  of  the  sta- 
tute ;  because  the  seisin,  out  of  which  the  rent 
arises,  is  conveyed  to  A,f  and  upon  the  limita* 
tion  of  such  rent  to  B.  the  statute  is  satisfied, 
Chaplin  v.  Chaplin,  3  P.  Wms.  239.  1  Sand.  Us. 
211.  So  on  a  oonvoyance  to  the  use  of  A,  and 
his  heuyiy  to  the  use  of  £•  aad  his  heirsi  tills 


use  cannot  be  executed  in  B*    Ante  p.  S96»  a 
(a  4).    (Ei>.). 

(h)  For  though,  general^  speaking,  a  iae 
nvill  extinguish  all  manner  of  right  and  tide 
that  a  man  has  to  lands ;  yet,  il^  tbere  be  a 
iMAtecedent  agreement  to  quan^  and  rotrsit 
its  operation,  it  shaU  have  its  eAct  accordof 
to  the  agreement;  as  in  the  present  case,  it 
was  covenanted  that  all  manner  of  assoraacei 
afterwards  to  be  had,  should .  be  to  th»  asei 
in  that  indenture  mentipned^whicltcontrofled 
the  general  use  of  th^  foie,  and  pireservedttt 
condition,  accorchog  to  tht  intent  of  Iheputieif 
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rent  (m).    So,  2  E.  2.  (c)  Youdier  208,  one  may  enter  into 
warranty,  saving  to  him  his  rent  (n)  ;  and  50  E.  3.  12*  b.  a  man 
may  enter  into  warranty,  saving  to  him  his  condition.     And  Ptutenhamy. 
Putnam's  case,  4  &  5  Phil.  &  Mar.  Dyer  157$  was  cited;  where  Duncombey 
(d)  Putnam,  by  deed  indented,  did  enfeoff  Duncombe  and  his  ^^^-  J^/®"^* 
heirs  of  the  manor  of  Duncombe,  rendering  to  Putnam  and  his  |mbhed  by  a 
heirs  a  rent,  with  a  clause  of  distress,  and  for  non-payment  a  one,  bojt  prer 
re-entry;  and  by  another  indenture  of  the  same  date,  Putnam  J|J[^„  j^j^ 
covenanted  with  Duncombe  to  levy  a  fine  of  the  said  manor  be-  preceding 
fore  .such  a  feast,  &c.,  which  fine  should  be  to  the  uses,  intents,  <leed. 
purposes,  and  conditions  expressed  in  the  former  indenture,  and 
to  no  other;  and  afterwards  the  fine  was  levied  acccordinglv  by 
Putnam  to  Duncombe  came  ceo,  8cc,  with  usual  words  of  re- 
lease of  all  his  right:  And  it  was  resolved,  that  neither  the 
condition  nor  the  rent  were  touched  by  the  fine  levied  of  the 
land,  by  reason  of  the  former  indenture,  which  ruled  the  fine: 
and  there  it  is  said,  that  it  is  like  a  release  made  by  the  lord  to 
the  tenant  of  the  land  salvo  sibi  dominio  ;  and  all  this  appears  in 
the  reports  of  the  Lord  Dyer:  the  like  judgment  was  given  TuMer^$  ease 
Trin*  23  Eliz.,  as  the  Lord  Dyer  there  reports,  per  opinionem  cited.   A  rent 
omnium  Justicioj^  de  BancOj  upon  evidence  to  a  jury  in  Essex,  J^^*^  ^^^^i 
between  Tusser  plaintiff  and  others  de&ndfints,  notwithstanding  ^ife  upon  a 
a  general  entry  into  the  warranty  *by  Bradbome  and  his  wife,  fine,  saved 
upon  a  voucher  in  a  writ  of  entry  in  the  post,  and  the  issue  was,  JjJ^^  of§|^*^' 
idrum  recuperatio  prced^  JvH  ad  opus  4*  usum  dicf  the  reccfoerar  parties,  not- 
tantum^  &c.,  or  ad  usum  etiam^  that  a  rent  reserved  by  the  hus-  withstanding  a 
band  and  wife  by  fine,  before  the  recovery  by  them  to  Tusser  [jfto^Jwranw 
levied,  should  be  assured  to  Bradbome  and  his  wife  in  fee,  and  on  asubse- 
not  to  be  extinguished ;  upon  which,  propter  opinionem  curia^  ^^^^\  ^- 
Tusser  was  nonsuit.     So  there  it  appears,  by  the  opinion  of  the  ^^^^^^'  ,  - 
<x>urt,  that  the  assent  and  agreement  of  the  parties  did  preserve  ^     '^  ^'^ 
the  rent,  notwithstanding  me  general  entry  into  the  warranty; 
and  by  the  special  agreement  of  the  parties,  the  recovery  is  so 
directed,  that  the  rent  is  not  touched  by  the  general  entry  into 
the  warranty  (o).    And  it  was  m^udged  in  the  King's  ^nch, 
Trin.  34  Elizabeth,  between  (a)  Clever  and  Childe,  Rot  805,  ^|^^^ 
according  to  the  resolution  in  Putnam's  case;  and  so,  for  the  ^^^^% 
same  reason,  was  it  adjudged  in  this  very  case  now  in  question,  BUaU^  cited. 
Pasch.  14  Eliz.  (b)  Dyer  311,  in  a  quare  impedit  for  theadvow- 
son  of  Allaxton,  so  that  the  condition  was  not  ei^tinguished  by 
the  said  fine;  so  it  is  commonly  said,  {c)  modus  §  conventio 


e)  2  E.  2.   Vouch.  208.    (d)  Mo.  106,  lOT.  384.  472.  2  Anders.  85. 87.  Dyer,  157.  pL  28, 29.  2 
^  I.  l^ep.  246.  3  Keb.  38. 537.  Pahn.  250. 506.  Winch.  111.  ?ost  73.  U.  74.  a.  78.  a.  b.  1  Anders. 


18.   [Sngd.  Gilb.  Us.  71.  Yin.  Abr.  Rent,  X.  pi.  8.]    («)  Dyer,  167.  pi.  30.    (a)  Cr.  EUa.  300. 

Post  78.  a.   [Vin.  Abr.  Uses,  T3.pl.  2.]    (6)  Dyer,  311.  pi.  83,  84.  2  Br 

Co.  Ent.  499.  Nn.  15.  Mo.  105.  Velv.  124.  Post  75.  b.    {e)  12  Co.  71.  Co.  Llt.19.  a.  166.  a.  180. 


Post  78.  a.  [Vin.  Abr.  Uses,  T3.pl.  2.]  (6)  Dyer,  311.  pi.  83,  84.  2BrownL52.  1  Anders.  17. 
Co.  Ent.  499.  Nn.  15.  Mo.  105.  Velv.  124.  Post  75.  b.  {e)  12  Co.  71.  Co.  Llt.19.  a.  166.  a.  180. 
a.  2  RoL  Rep.  332.  2  Sannd.  167.  Godb.  254. 1  Rol.  Rep.  262.  Winch.  48. 96.  Hob.  40.  Lit.  Rep.  206. 


for  when  men  agree  and  levy  a  fine  generally, 
there  all  the  conusee's  right  shall  be  extin« 
guished;  and  when  they  both  agree  in  re* 
straining  and  abridging  the  vse  of  the  fine^ 
there  is  no  reason  to  extend  the  operation  of 
that  fine  beyond  the  intent  of  the  party,  infira, 
Gilb.  Us.  266.  3rd  edit.  470.  5  Cro.  Dig.  21CU 
Vin.  Abr,  Conditions,  K  d.  pL  6.  Fine,  O  a. 
pi.  1.,  Bac.  Abr.  "Fines  and  Recoyeries,  F.  (Ed.) 
(m)  See  ace.  in  Puttenkun  y.  JDnficotN^, 


Dyer,  157.  b.  pi.  28.  cited  infra,  Gilb.  Us.  266. 
3rd  edit.  470.    (£d.> 

(n)  Acc.  GUb.  Us.  266.  3rd  edit  470.  And 
it  was  mled  in  1Wsfr*«  Mse,  Dyer,  157.  b^ 
Infra,  that  a  general  entry  into  warranty  does 
not  extinguish  a  rent  which  the  voucher  baf 
out  of  the  land.    (Ed.) 

(b)  Acc.  Gilb.  Vs.  267.  3rd  edit.  471.  (Ed.) 


&U  toBD  cHomwxl's  case.  Ftfit  It 

vincunt  legem ;  and  the  covenant  and  agreement  of  the  parties 
hath  power  to  raise  an  use,  as  in  Sainton's  case.  Plow.  Comm. 
2.  To  declare  uses  upon  a  fine  or  recovery,  as  common  expe- 
rience hath  allowed.  3.  To  preserve  rents  and  conditions, 
and  to  direct  fines  or  recoveriesi  &c  to  enure  to  certain  par- 
poses,  as  in  Putnam's  case  and  other  cases  before  cited. ' 
Obiectio  Against  which  it  was  objected,  IsL  That  the  condition  ot 

*  rent  cannot  be  saved  by  the  indenture,  for  no  saving  can  be  in  a 
collateral  deed  or  record,  but  it  ought  to  be  saved  in  the  sBme 
deed  or  record ;  as  in  the  cases  put  before^  where  the  lord  r^^ 
leases  to  the  tenant,  it  ought  to  be  saved  by  a  saving  in  the  same 
deed,  and  not  by  any  covenant  or  saving  in  any  oolhteral  deed: 
and  so  the  boolcs  ere  in  50  E.  3.  12.  2  &  4  £.  2.  Voacher,  dist 
a  man  may  enter  into  the  warranty,  saving  to  himself  his  rent  or 
action,  but  it  ought  to  be  in  the  same  record ;  fiMrit  cannot  be 
saved  in  any  colhteral  record  or  deed.  And  therefore^  if  a  num 
by  deed  covenants,  that  he  will  make  a  feoffment,  and  that  the 
feoffinent  shall  be  upon  condition,  that  if  the  feoflfee.  do  not  paj 
a  certain  sum  before  such  a  feas^  thi^  he  shall  re-enter;  and 
afterwards  he  makes  a  feo£Bnent  without  comprehending  any 
condition  in  it,  the  feo£Bnent  shall  be  absolute,  and  shall  not  be 
subject  to  the  condition  comprised  in  the  first  deed  (p). 
1^  1^^  As  to  that,  it  was  answered  and  resolved,  1st.  That  the  g^ie* 

ral  covenant  shall  rule  and  direct  the  fine  to  have  its  operadcm 
to  extinguish  his  right  and  title  whatsoever,  saving  the  said  con- 
dition, dthough  the  saving  be  not  within  die  same  record,  and 
that  for  divers  reasons : 

1st.  The  objection  which  hath  been  made^  might  have  been 

[  *  74  a.  ]  made  a^inst^tbe  resolution  of  the  Justices  in  the  time  *of  Qoeea 

Mary,  m  Putnam's  case,  and  of  tlie  court  of  Common  Pleas  in 

this  Queen's  time,  in  Bradbury's  case,  and  Clever^s  case,  and  in 

this  very  case;  for,  in  all  these  cases,  it  was  agreed,  that  neither 

the  condition  nor  the  rent  were  extingubhed  or  touched,  but 

continued,  notwithstanding  the  fine  sur  conuscms  de  droit  cam 

A  saving,  or  a  ceo,  &c^  and  the  general  entry  into  the  warranty;  butitap- 

conditioii,may  pears  also  in  our  books,  that  it  is  not  of  necessity,  that  the  saving 

in  wother^     should  be  always  in  the  same  record  or  deed,  but  in  some  cases 

deed,exe-        it  may  be  contained  in  (a)  another  deed,  although,  by  law,  it 

cnted  at  tlie     might  have  been  saved  in  the  same  deed  or  record.     As  in  (i) 

same  time.       ^y  ^^  ^  ^  ^^j  43  ^^  ^2  ^  jj^j^g  disseisee  release  his  right  to 

€  e  of  a  r  -  ^^^  disseisor,  it  may  be  defeated  by  a  condition  contained  in 
iea«e  by  a  dis-  another  deed  delivered  at  the  same  time  (q).  So  the  same  law 
seUee  to  his     of  a  saving.    And  F.  N.  B.  205.  {d\  if  a  woman  makes  afeoff- 

disseisor, 

defea«anced  by  another  deed ;— of  a  woman  enfeoffing  a  man  to  the  intent  that  he  shonid  BtfTT 
her.  (t)  Post 7a.  a.  (a)  Co.  Lit.  146.  b.  [2  Wood,  51^.  Vin.  Abr.  One  Intire  ConveyaDcet  P** 
16.]  (6)  Br.  Condition,  103.  Ante  71.  a.  Br.  Defeasans,  6.  Br.  Release,  34.  [S  Wood,  51f.] 
(c)  Br.  Release,  39.  lRol.414.  Br.  Defeasans,  11.  Br.  Condition,  115.  ISO.  (d)  F.N.B.«>. 
k.  Post  75.  a.  b.  Dyer,  313.  pi.  84.  8  £.2.  Entry,  78.  2  Andecs.  82.  Pahn.  507.  Dyer,  146, 
147.  pi.  71. 


(p)  See  ante  p.  618.  n.  (b).    (Ed.)  Abr.  Conditions,  C.  It  is,  howeTer,  observable 

(q)  a  condition  or  power  may  be  annexed  to  that  when  a  deed  purports  to  be  an  absotale 

an  estate  by  a  distinct  deed  from  that  which  conveyance,  a  defeasance  by  a  separate  deed 

conveys  the  estate,  bat  not  unless  both  are  will  be  considered  Tcry  sasfAcloua,  CUtf^  ▼• 

sealed  and  delivered  at  the  same  time,  and  so  Pwrchatey  Forr.  61.    For  tit  nature  and  ope- 

they  are  but  as  one  deed.  Earl  qf  Lei€tiier*§  ration  of  a  defeasaace  in  gesenl^  lBtep*M^ 

off^  Vent.  279.  Acc.  1  Iiut,  236.  U*  129.  Bac.  u.{uf).   (Eo.) 
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ment  in  fee  by  deedy  rendering  rent,  and  hath  another  deed  to 
shew,  that  the  intent  of  the  feoffment  was,  that  the  feoffee  should 
marry  her;  the  same  is  good,  and  that  by  reason  of  the  collateral 
deed;  and  she  may  have  a  writ  o(  entry  causa  matrimonii pralo- 
cutiy  or  she  may  enter,  if  she  will,  and  that  is  in  the  case  of  a  par- 
ticular assurance ;  but  in  the  general  case  of  common  assurances, 
that  is  to  say,  in  the  case  of  a  common  recovery,  he  who  enters 
into  the  warranty  may  save  his  rent,  and  yet  if  he  enters  into  the 
warranty  generally,  it  mW  be  saved  by  covenant  and  agreement, 
in  an  indenture  made  before  the  recovery,  as  it  was  agreed,  as 
appears  before  in  Bradbury's  case,  and  that  in  favour  of  common  Common  re- 
recoveries,  which  are  the  (d)  common  assurances  of  the  land  (r),  coveries,  now 
the  usual  form  of  which  shall  not  be  altered  by  a  special  manner  Lsurances"  f 
of  entry,  saving  his  rent  or  condition,  but  may  be  saved  by  an  the  land,  are 
indenture  dehors :  and  conveyances,  which  are  used  for  common  tobeconstnic4 
assurances  of  land,  «hall  be  expounded  and  construed  according  conunmi  allow- 
to  common  allowance,  without  prying  intp  theni  with  eagle's  ance,  witiiout 
eyes.     And  therefore,  Pasch.  35  Eliz.  in  Dormer's. case,  it  was  ro»n«teiy  pry- 
adjudged  in  the  King^s  fiench,  tt'at  a  common  recoveiy  might  be  '^  "^  ^,    ^"' 
had  of  an  {e)  advowson.     So  it  was  a^udged  in  the  Exchequer,  citedT'^A"'** 
in  Sir  William  Pelham's  case,  that  if  a  common  recovery  be  common  re- 
suffered  by  tenant  for  life,  it  is  a  {/)  forfeiture  of  his  estate.  And  ^overy  may  be 
the  reason  of  both  the  said  judgments  was,  because  a  common  son.      ^^^' 
recovery  is,  by  usage,  a  common  conveyance  (s),  as  a  fine  or  PeihanCs  case 
feofiinent,  &c.  And  it  is  said  in  Plow.  Com.,  in  Trevilian's  case,  cited.    A  re- 
5\S.i  that  in  common  recoveries,  the  common  usage  and  intent  ^overy  by 
of  the  parties  is  to  tie  respected;  fot  a  common  recovery  had  nfe  ig  a^for- 
against  (g)  husband  and  wife,  shall  bar  the  wife  of  her  dower  (t),,  feiture  of  bis 
and  yet  the  wife  shall  not  have  any  recompence  in  value,  and  ****^J^- 
therefore  in  strictness  of  reason  it  is  hard  to  be  maintained,  but  cited '"*A*  re^* 
common  usage,  and  the  {h)  intent  of  the  parties,  makes  it  a  bar.  covery  byhus- 
And  therefore  it  is  wisely  said  of  a  lawyer,  non  est  rccedendum  a  ^^^  and.wifa 
communi  observantia^  4*  '^fninime  mutanda  sunt  qiue  certam  inter^  dower?"^  ^ 
prctationem  habuerunt  {v).     But  the  case  of  the  fine,  in  our  case,   r  %  ^^u  a 
is  stronger  than  the  case  of  the  recovery ;  for  in  the  case  of  a  re- 
covery,  the  vouchee  may  enter  specially,  saving  his  action,  rent, 

(d)  «  RqI.  Rep.  216.  5  Co.  40.  b.  [Infra  n.  (q).]  («•)  5  Co.  40.  Jcnk.  Cent.  257.  Poph.  22,  is. 
2  Rol.  Rep.  67.  Cr.  CAr.  270.  1  Mod.  Rep.  2'>0.  (/)  Poph.  23.  Co.  Lit.  356,  a.  362.  a.  1 
Co.  15,  b.  3  Co.  4.  b.  10  Cd.  44.  a.  2  Lteon.  60.  67.  4  Leon.  123. 133.  1  Anders.  227.  Post  77,  h\ 
3io.  271.  Vaaghaof  5K  2  Brownlow,  170.  1  Rol.  Rep.  30-1.  5  Co.  40.  b.  [2  Saund.  42.  k.-  Ante 
p.  38.  and  n.  (p  2).  ib.]  is)  Post  77.  b.  78.  a.  10  Co. 45.  a.  1  Rol.  347.  2  Rol.  395.  Palm.  226. 
[2  Saund.  42.  k.]    {h)  Co.  Lit.  314.  b.  Post  76.  a. 


(r)  Sec  1  Burr.  80.    2  Salk.  567.  Bac.  Abr.  (t)  Ace.  post   10  Co.  43.    Ewe  v.  Snow^ 

Remainder^  O.  V.  835.    (Ed.)  Plowd.  504. 514.   Incledon,\,  Northeote,  3  Atk! 

(s)  So  a  common  recovery  may  operate  as  a  430.  Pig.  67.  Sbcp.  Touch.  47.  l  Wood,  129^ 
conveyance  by  a  person  who  is  seised  in  fee,  5  Cm.  Dig.  477.  2  Fon|>.  Tr.  £q.  310.  n  1 
post  3  Co.  5.  Webb  v.  Hilly  Cro.  Eliz.  21.  Prest.  Conv.  4.  Vin.  Abr.  Dower,  Q  2.  pi.  3. 
Lockyer  v.  Palfretnan,  Sty.  309.  Pig.  Rcc.  123.  And  no  fine  is  necessary  on  account  of  cover- 
198. ;  or  it  may  be  used  to  extinguish  a  coUa-  ture,  when  a  recovery  is  sufiered,  1  Prest. 
feral  Interest,  as  a  rent ;  or  a  lieu,  as  ajudg-  Conv.  34.  But4t  is  not  usual  to  suffer  a  com- 
ment; or  a  pow«r  of  {mpointroent  (P^ii  v.  mon  recovery  fbi^  the  purpose  of  barring  dower 
Peacock,  Cas.  T.  Talb.  41),  or  of  Jointnrius,  Sec.  unless  one  of  the  objects  of  the  assurance  is 
(KiMg  V.  Melting,  1  Tentr.  225.  2  Lev.  58.  to  bar  an  estate  tail.  (Ed.) 
Pig.  135.     Duke  of  Chandog  v.   Tulboi,  3  P. 

Wm8.605.  SavUley.  Blaekett,!  P.Wm».777),  (u)  1  Inst.  ^64.  b.  i.  20.  and  n.  (k).  ib  - 

or  a  right  to  bring  a  writ  of  error.  Barton  v.  Vaugh.  375.    Iskerwood  v.  Oldknow,  3  Maiii! 

Lner,  Cro.  Eliz.  388,  Mo.  365.  1  Prest.  Conv.  &  H,  397.    (Ep.)                                ' 
4,5.    (En.) 
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Part  11. 


feoffment  to 
two  and  their 
heirs,  and  a 
sabsequent 
fine  to  them, 
and  the  heirs 
of  one  of 
them. 


tondition,  &c.  and  yet  because  the  usage  before  tliis  time  hath 
allowed  it,  it  may  be  saved  by  covenant  and  agreement  prece- 
dent, as  it  hath  been  said ;  but  in  the  case  of  a  fine,  ho  saving 
can  be  contained  in  it  (w),  and  therefore  for  necessity  (and  ac- 
cording to  common  usage  always  allowed)  it  may  be  saved  by 
A  precedent  the  direction  and  rule  of  a  precedent  covenant  and  grant  And 
feoffment  will   therefore  it  is  adjudged,  in  (a)  6  R.  2.  Estoppel  2.  (211.),  that 

'^iicn^finf**'^  ^^^  ^^^  ^^^  ^'*  ^^^^  enfeoff  two  by  deed,  to  have  and  to  hold 
in  case  of  a  to  them  and  their  heirs,  and  afterwards  the  feoffor  and  his  wife 
levy  a  fine  Stir  conusans  de  droit  to  them,  and  the  heirs  of  one  of 
them,  that  this  is  no  conclusion,  but  that  both  shall  have  the  fee- 
simple  as  they  had  before :  and  there  Skipwith,  Chief  Justice  of 
the  Common  Pleas,  ex  assensu  Belknap^  4*  sodiorum  suorum^  gaTe 
four  reasons  of  their  judgment.  I.  Because  they  had  fee  before 
by  the  feoffment,  and  therefore  the  fine  should  enure  but  as  a 
release.  2.  The  conusance  to  them,  and  the  heirs  of  one  of 
them,  came  ceoj  S^c.  might  well  stand  with  the  estate  trhich  they 
had  before;  for  whereas  the  fine  acknowledgeth  the  right  of  one 
{fioc  est^  the  fee  to  one),  it  is  true,  for  the  tenements  were  the 
right  of  the  one  and  other,  ergo^  the  right  of  one.  9.  We  cannot 
take  other  fines,  for  the  fee-simple  ougnt  to  be  determined  in(j) 
one  person  certain  by  the  fine  (x).  4.  The  fine  is  not  executoijf 
but  to  extinguish  the  right  of  the  wife  only,  wherefore  it  is  no 
estoppel,  rfota  ex  hocj  that  the  precedent  feoffment  doth  role 
and  direct  this  subsequent  fine,  and  preserves  the  joint  estate  in 
them  of  the  fee-simple,  against  the  express  limitation  of  the 
fine :  also  forasmuch  as  the  fine  by  law  cannot  be  levied  in  other 
form,  it  shall  be  ruled  and  directed  according  to  the  precedent 
agreement,  and  estate  made  by  the  parties ;  pari  rationcj  foras- 
much as  a  saving  cannot  by  law  be  in  the  fine  (y),  it  may  be 
directed  and  rtiled  by  the  precedent  agreement  and  covenant  of 
the  parties.     So  if  two  parsons  of  two  several  churches,  by  one 

change  by  two  instrument  in  writine:,  chanire  their  benefices,  by  way  of  ex- 
parsons,  if  one      ,  1   V      ^1  ^  ®      •  .1  •    ^     \%     ^t  <        ^    1 

is  instituted  change,  and  to  that  purpose  resign  thiem  into  the  hands  of  the 
and  inducted,  ordinary  to  the  same  intent  and  the  patrons  present  accordingly, 
diel  b^fore**'^  ^^^  ^"^  of  the  parsons  is  admitted,  instituted  and  inducted,  and 
indnctiop,  it  is  the  Other  is  admitted  and  instituted,  and  dies  before  induction; 
void.  although  the  induction  of  the  other  was  absolute,  yet  it  was 

directed  by  the  precedent  agreement,  which  w^as  by  way  of  ex- 
change, which  ought  to  be  executed  on  both  parts  in  the  life 
An  institution,  ^f  ^j^^  parties  (z);  and  the  institution  and  induction  cannot  be 

or  induction,  ^  ^    ' 

cannot  be  upon  condition,  (a)  6  R.  2.  Bstoppel,  ill.  Dyer,  157.  pi.  29.  10  Co.  96.  a.  1  Bnlstr. 
164.  Cr.  Elii.  917.  2  Rol.  Rep.  473.  Post.  77.  b.  78.  a.  [3  Bulst.  256.  Shep.  Tonck.  34.  35w  B.«i. 
Ather.  2  Wood,  580.  n.  7B0.  Sngd.  Gilb.  Uses,  471 ,  2.  5  Cru.  Dig.  87.  Vhi.  Abr.  Fine,  T  a.  t.f- 
2.]  (6^5Co.  38.  b.  1  Leon.  62.  [1  Bart.  Prcc.  109.  n.,  and  sec  Infra  n.(x).]  (c)  WiU.  495. 4^- 
4,  5.  Fitz.  Exchange,  10. 


On  an  ex- 


(w)  However  in  practice  a  saying  is  allowed 
in  fines;  and  in  a  fine  sur  grant  et  render  a 
clause  of  re-entry,  or  a  coddition,  may  be  in- 
serted, Plowd.  345.  5  Cru.  Dig.  87.  1  Prest. 
Conv.  289.    (Ed.) 

(x)  But  if  a  fine  is  actually  levied  to  two 
persona  and  their  heirs,  it  will  be  valid,  upon  the 
principle  that  fieri  non  debuU,  sed  factum  talet^ 
et  facta  tenent  nwUfrquce fieri prahibentury  Plowd. 


34.  2  Mod.  49.  1  PresL  288,  9.  5Cra.Di|;.S7. 
In  gavelkind  lands,  however,  a  limitatiai  t9 
two  or  more  persons  and  tlieir  iKirs,  is  lU^* 
ed,  see  Rob.  Oavelt.  192.     (Ed.) 

(  y)  Bat  see  n.  (w).  sup.    (Eo.) 

(z)  Where  a  licence  ia  obtaiaed  ftm  t^ 
ordinary  to  e^ccbange  benefices,  the  escbM^ 
must  be  fully  execated  by  both  pwties  d^ 
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upon  express  condition  (a  1),  nor  in  other  form  than  was  done, 
vide  45  E.  3,  Exchange,  10.        * 

Secondly,  it  was  answered,  that  in  this  case  the  bargain  •and  [  *  75  a.  ] 
sale^  the  recovery,  and  the  fine,  although  they  be  made  (a),  suffered,  A  deed,  re- 
and  levied  at  several  times,  yet  all  of  them,  by  the  mutual  agree-  a®^®*?'  *"? 
'  mentof  the  parties,  make  but  one  and  the  same  assurance  of  one  executed  at 
and  the  same  manor,  according  to  one  and  the  same  original  different 
bargain  and  contract;  and  therefore  each  of  them  doth  tend  to  ^»™«»»  "^  but 
perfect  the  said  bargain,  none  of  them  to  destroiy  any  part  of  it,  ance. 
or  to  overthrow  the  true  intent  and  meaning  of  the  parties  in 
ahy  thing  (f),  but  shall  be  taken  as  one  and  the.same  assurance, 
made  at  one  and  the  same  time  (b  1).     As  if  a  man  makes  ft  Case  of  a  lease 
lease  by  indenture  for  life,  of  lands  in  several  counties,  and  of  lands  in 
makes  livery  bf  the  land  in  one  county,  and  then,  several  days  tfes^at  one"" 
after,  makes  livery  in  the  other  county,  yet  one  intire  rent  shall  entire  rent, 
issue  out  of  the  lands  in  both  counties,  and  yet  the  livery  by  J^lr*  **If "^  *^ 
which  the  estate  passed,  was  made  at  several  times,  and  therefore  times. 
it  might  be  argued,  that  presently  by  the  first  liyery,  the  rent 
should  issue  oilt  of  that ;  biit  the  law  will  not  adjudge  by  parcels, 
in  subversion  of  the  intent  and  agreement  bf  the  parties,  but 
when  all  acts  are  done  in  performance  of  the  original  contract 
and  agreement  of  the  parties,  the  law  \^ill  judge  upon  the  whole, 
as  executed  at  one  and  the  same  time.  So  if  a  man  makes  a  deed  Case  of  a 
of  feoffment  with  warranty,  and  delivers  the  deed  to  the  feoffee,  feoffment, 
and  afterwards  at  anotlier  time  makes  livery  secundum  Jbrmam  deiiveredTto  ' 
charta^  now  the  warranty  is  good ;  and  yet  it  may  be  objected,  the  feoffee, 
that  when  the  deed  was  delivered,  no  estate  passed,  to  which  the  *»<*  *f*?'*-    ^^ 
irarranty  could  be  annexed ;  nor  no  estate  was  in  the  feoffee,  made, 
upon  which  the  deed  might  enure  as  a  release  with  warranty, 
but  the  deed,  which  Comprehended  the  warranty,  took  effect 
presently  by  the  delivery  of  the  deed,  before  the  livery  of  seisin; 
and  so  by  a  nice  construction  upon  distinction  of  time,  the  w^ar- 
ranty  would  be  overthrown;  but  the  warranty  is  good  for  the 
cause  aforesaid.     And  in  these  common  assurances,  ptaxis  juris- 
peritorum  is  to  be  observed,  and  the  sentence  of  Theophrastus  in 
Met.  is  true,  (ft)  qui  rationem  in  omnibtts  qtuentntj  rationem  subver- 
tunt :  and  forasmuch  as  the  end  of  the  law  is  to  settle  repose, 
and  make  peace  between  man  and  man,  concerning  their  posses-  („)  See  tiep. 
sion,  &c.;  it  would  be  too  dangerous  a  thing,  to  make  any  con-  Q.  A.i84. 
St  ruction  against  the  general  allowance  in  common  assurances,  l^^i  ^9  iT'** 
for  thereupon  would  rise  infinite  contentions,  quarrels,  and  suits,  (i)  Raym.356. 
which  Would  be  inconvenient. 


tlieti:  lives,  otherwise  all  proceedings  are  Toid, 
<ee  Keg.  306.  b.  Roll.  Rep.  411.  Hob.  152.  3 
Wils.  495.  3  Burn.  Ercl.  L.  320.  n.  As  to  ex- 
changes by  spiritual  persons  under  the  autho- 
rity CKf  the  Stat.  55  Geo.  3.  c.  147.,  se«  1  Inst, 
iii.  107.(o).    (Ed.) 

(a1)  Acc.Sbep.  Touch.  119.  Vin;Abr.  Ex- 
change, K.  pi.  1,  S.  L.  pi.  3.  K.  pi.  3.  So  a 
resignation  cannot  be  made  upon  condition, 
Oo(U>.  277.  Gibs.  821.  1  Still.  334.  3  Bum. 
£ccl.  L.  320. ;; except  that  where  a  resignation 
is  made  for  the  sake  of  exchange  only^  it  admits 
of  this  condition,  vi2.  if  the  exchange  shall  take 


SS12 


fi|Il  effect,  and  not  otherwise,  id.  ibid.  Supra. 
(Ed.) 

(b  1)  This  doctrine  l\as  been  recognized  in 
numerous  cases,  see  Earl  of  Leicester'g  case,  1 
Vent.  278.  2  Vent.  51.  UavergUl  v.  Hare; 
Cro.  Jac.  510.  WhUe  v.  Wett,  Cro.  Eliz.  792. 
Ferrers  v.  Fermer,  Cro.  Jac.  643.  2  Roll.  Rep. 
245.  Cro.  Car.  472.  1  Mod.  250.  2  Mod. 
234,  5.  11  Mod.  184.  2  £q.  Rep.  17.  1  Ld. 
Raym.  287.  Sibvyn  v.  Seltryn^  2  Burr.  1131. 
Roe  rf.  Noilenj.  Griffith,  4  Burr.  1953.  Vau^^han 
d,  Atkins  ▼.  Atkins,  5  Burr.  2764.  WUliams  v. 
Duke  of  B^ltott,^  Ves.  Jun.  138.    1  Atk.'5.' 
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Ohjectioo. 


Amy  ToufH' 
ahend's  case 
cited. 


[  •  75  b.  3 


WiUcs'  east 
cited. 

Andrews  v. 
Blunt,  cited. 


rSugd.  Gilb. 
lis*  479,  3.] 
(d)  F.  N.  B. 
£05.  k.  Ante 
74,  a.     Dyer, 
116,  147.  pi. 
71.312.  pi.  84. 
8  E.  4.  Entry, 
78.  2  Anders. 
8?. 

(a)  Br.  Assise, 
140.     Br. 
Condition, 
100. 

(b)  Dyer,  169. 
pi.  21,  22.     1 
Anders.  313. 
2  Anders.  81. 
136.  199,  200, 
201.  1  Rol. 
Kcp.  42. 

(c)  Ante  73. 
b.  Dyer,  311.* 
pi.  83,  84.     2 
Brownl.  52. 
Mo.  105.     1 
Anders.  17.  313 


^  Tl)c  second  objectioni  which  was  made  against  it^  vras,  tfiat 
this  fine  was  upon  a  grant  and  a  render,  and  therefore^  without 
writing,  could  not  be  averred  to  be  to  an  use;'for  it  imports  a  con- 
sideration in  itself,  and  therefore  by  naked  averment  by  word, 
cannot  be  averred  to  be  to  any  other  use  or  intent  than  is  com- 
pijsed  in  the  fine  itself,  but  by  deed  it  may  be  (c  1 } ;  also  the 
finding  of  the  jury  is  not  material,  for  their  finding  ought  to  be 
submitted  to  the  judgment  of  the  law,  as  in  Amy  Townshend's 
case,  Plow,  Com.  it  is  agreed.    So  holds  F.  N.  B.  205.  k.  (c),  if  a 
woman  makes  a  feoffment  in  fee,  by  deed^  rendering  rent,  she 
cannot  by  word  aver,  that  it  was  causa  matrimonii pneloculi i  for 
it  appears  by  the  deed,  that  the  reservation  was  the  cause  of  the 
feoffment.     *But  if  she  hath  a  deed  to  shew,  and  prove  that  the 
deed  was  to  the  intent,  that  he  should  marry  her,  then  she  may 
well  maintain  a  writ,  caiisa  matrimonii  pralocuti  i  but  without  a 
deed  she  cannot ;  as  it  is  adjudged  in  8  E.  2.  Entrie,  78.,  see  (a) 
B  Ass.  34. ;  and  thereupon,  the  case  of  (A)  Wilks,  1  Eliz.  Dyer, 
and  many  other  cases  were  cited  to  this  purpose ;  but  they  did 
rely  upon  the  opiniop  of  the  whole  Court  of  Common  Pleas,  14 
E.  Dyer  (c)  511.  in  this  very  case,  that,  without  writing,  a  fine 
upon  a  grant  and  render  cannot  be  averred  to  be  to  any  other 
use  or  intent  than  the  fine  itself  doth  imports  and  then  they 
objected  in  this  case,  that  forasmuch  as  the  indentures  which 
should  direct  this  fine  were  levied  by  Blunt  and  Andrews  to 
Perkins,  who  rendered  a  rent  to  Blunt,  and  the  manor  to  An- 
drews, the  said  indentures  could  not  declare  any  use  or  inteut 
of  the  land  from  Perkins,  who  is  a  stranger  to  the  indentuies, 
and  of  a  fine  levied  to  him,  by  which  he  rendereth  a  rent  to  one, 
and  the  land  to  the  other,  as  is  aforesaid,  which  cannot  be  direc- 
ted by  any  naked  averment ;  for  the  express  codisderation  and 
intent  expressed  in  the  fine,  and  no  deed  to  which  Perkins  was 
not  party,  can  direct  it;  because  now,  by  the  mutual  agreement 
of  Blunt,  who  had  the  condition  and  the  rent,  and  of  Andrews 
who  had  the  land,  this  fine  is  levied  to  Perkins,  by  which  they 
make  him  absolute  owner  of  the  land,  and  that  he  should  render 
a  rent  to  Blunt,  and  the  manor  to  Andrews,  so  that  now  Blunt 
hath  the  rent  of  the  grant  of  Perkins,  and  Ahdrews  hath  the 
manor  by  the  grant  and  render  of  Perkins  also  {d) ;  ergo,  the  estate 
of  Perkins  cannot  be  subject  to  anv  use  or  intent  comprised  in  the 
indentures  made  before  between  Blimt  aiid  Andrews,  but  ougbt 
to  have  a  deed  to  which  Perkins  shall  be  party,  and  this  objec- 
tion was  enforced  by  many  reasons.     1st.  It  is  said,  that,  not- 

.  Co.  Entr.  499.  nu.  15.  Yelv.  124.  [Gilb.  Us.  3d  edit.  107.]    (d)  Vide  Skin.  55. 


2  Fonb.  Tr.  Eq.  4:}6.  Sugd.  Gilb.  Us.  483.  5 
Cm.  Dig.  218.  2  Prest.  Conv.  364.  366.  Vin. 
Abr.  One  Intirc  Conveyance,  pi.  5.  Bac.  Abr, 
Fines  and  Recoveries,  F.  Thus  a  lease,  release, 
fihe  and  recovery,  or  a  fine  and  declaration  of 
u^es,  opfeirating  by  way  of  appointment,  are 
parts  of  the  same  assurance,  Ferrers  v.  Feimer, 
fiup.  Selwyn  v.  Seltryny  sup.  Herring  ▼.  Brown, 
2  bhow.  185.  And,  in  considering  their  effect, 
nb  regard  is  had  to  the  priority  ot  date  of  one 
instrument  before  the  olber,  3  Prest.  Conv. 
364.    So  a  Jtajc  and  release,  which,  by  itself, 


would  operate  as  a  riglitfbl  conveyance,  yft 
taken  in  comiectioii  with  a  subsequent  fine, 
forming  part  of  the  same  assurance,  and  levid 
in  pursuance  of  a  covenant  or  agreement  iatbe 
release,  will  operate  by  discontinaancej  Dsei. 
Odiame  v.  WiUtehead,  3  Burr.  703.  t  Prest 
Conv.  364.  lii  what  cases  several  deeds  will 
be  contfder^d  but  as  one  entire  CooTejaace, 
see  16  ViD.  Abr.  138.    (Ed.) 

(c  1)  See  A.  (d).  infra.    Siiff^  Oi&.  Teo. 
47J.    (Ed.) 


75  a.  b. — 76  a.  lord  cromwei/s  case/  629 

• 
withstanding  the  said  general  covenant,  If  Blunt  and  Andrews 
had  made  a  feoffment,  or  levied  a  fine,  upon  any  new  agreement 
or  consideration,  although  such  new  agreement  was  only  by  wordj 
that  the  general  covenant  shquld  not  rule  any  conveyance*  or 
assurance  made  upon  a  new  consideration  and  agreement ;  and 
therefore  if    Blunt    and  Andrews    had  enfeoffed  Perkins,    or 
levied  a  fine  to  him  for  any  sum  of  money,  or  other  considera- 
tion; this  feoffment  or  fine  should  not  be  ruled  or  directed  by 
the  general  covenant,  neither  should  the  general  covenant  direct 
or  rule  any  conveyance,  but  those  which  are  made  upon  the  first 
consideration,  and  in  performance  of  the  first  bargain,  and  not 
for  any  new  consideration,  quod^fuit  cancessuni;  then  a  concessis, 
they  objected,  that  this  fine  levied,  imports  in  itself  a  new  agree- 
ment and  consideration,  and  that  for  divers  causes.     1st.  This  fSugd.  Giil^. 
fine,  as  it  hath  been  said,  imports  an  express  consideration  in  it-     ^'      '^ 
self,  scil.  in  consideration  of  the  fine  levied  by /i.  and  ^.  to  Perkins,, 
he  grants  and  renders  a  rent  to   B.  and  the  manor  to  A.;  and  no 
averment  by  word  shall  be  received,  to  shew  that  this  fine  was 
*  levied  to  another  use  or  intent  than  is  contained  in  the  fine;     *  76  a.  ] 
so  that  the  manner  of  the  fine  imports  a  new  agreement.     2nd. 
It  is  levied  by  both  to  a  stranger  to  the  indenture,  whose  estate 
cannot  be  subject  to  the  declarations  or  covenants  made  between 
Blunt  and  Andrews,  and  this  new  persoji  makes  a  new  agree- 
ment,    drd,  The  first  bargain  and  original  contract  between  the 
parties,  is  altered  in  substance  and  effect ;  for  by  the  first  bar- 
gain Blunt  was  to  haye  a  rent  of  42/.  to  him  and  his  heirs,  and 
by  this  fine  the  rent  is  rendered  by  Perkins  to  him  in  tail,  the 
remainder  over  to^a  stiranger;  so  that  this  estate  tail,  which  is 
new,  and  limited  in  repiainder  to  a  new  person  in  fee,  dolh 
manifest,  that  there  was  a  new  agreement  between  the  parties ; 
and  then  ex  consequentij  the  said  indenturcis  cannot  rule  or  guide 
the  intent  or  use  of  this  fine,  the  averment  by  word  cannot  be 
by  law,  and  the  finding  of  the  jury  is  not  material;  for  here  is 
a  new  agreement  of  record,  and  none  will  affirm,  that  there 
shall  be  two  rents  to  Blunt,  one  in  fee,  and  the  other  in  tail, 
for  that  would  be  against  the  intent  of  the  parties,  and  against  Reply, 
all  law  and  reason.     As  to  this,  it  was  answered  and  resolved,  A  fine  $ur 
that  it  is  time  that  a  fine  upon  a  grant  and   render,   unless  it  der^notbe 
be  in  special  cases,  cannot  be  (a)  averred  by  word  to  be  to  an-*  averred  by 
other  use  or  intent  than  is  expressed  in  the  fine  (d  1),  feoffnient,  P^'^l  to  be  to 

*  ■  '  any  ouier  uses 

than  are  mentioned  in  the  fine,  but  anotlier  consideration,  consistent  with  the  one  expressed, 
may  be  added,  though  it  is  otherwise  as  to  a  ysej  and  no  averment  can  be  made  contrary*  to 
the  consideration  expressed,  (a)  Cr.  Jac.  29.  1  Co.  176.  a.  5  Co.  26.  a.  b.  68.  b.  7  Co.  39.  a.  9 
Co.  10.  a.  b.  llCo.  25.  a.  1  Rol.  Rep.  42.  2  Hoi.  Rep.  362,  363.  Lane,  119.  1  Anders.  313.  1 
Brownl.  191.  Mo.  19?.  1  Vent.  368.  Dyer,  147.  a.  pi.  72,  73.  [Sugd.  Gilb.  Us.  90.  407.  472. 
Vin.  Abr.  Fine,  P. a.  2.  pi.  1,  2.  Uses,  0.6.  pi.  13.  Com.  Dig. Uses,  D.  1,  Bac.  Abr.  Uses,  E. 4.] 


(d1)  S.  p.  Gilb.  Us.  57.  3rd  edit.  106.,  for  in  268.  3rd  edit.  472.  post  78.  a.  But  by  deed 
thb  fine  there  is  a  use  implied,  because  there  the  use  of  a  fine  aur  grant  el  render  maybe 
is  a  consideration,  viz.  prpySao/i  conconiia;  and  directed;  and  if  there  be  a  deed  to  lead  the 
whenever  a  use  is  cither  expressed  or  implied,  uses  of  such  a  fine,  though  there  be  some  va* 
there  can  be  no  verbal  averment  to  the  con- ,  riance  between  the  deed  and  the  fine ;  yet  it 
trary ;  so  that  if  an  estate  in  fee  be  granted  '  shall  be  said  to  be  to  the  uses  of  the  deed,  if 
and  rendered  back  to  one  in  tail,  he  shall  have  there  be  no  other  uses,  and  tUat  v^as  the  intent, 
it  to  his  own  use;  and  so  if  the  conusee  keep  Ibid.  InftdL,  (Cd.) 
the  fed,  he  shall  bava  it  to  his  own  use,  id.  ^ 
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or  other  conveyance :  but  there  i«  a  difference  between  an  use 
and  a  consideration,  for  when  a  fine,  feoffment,  or  other  con- 
veyance imports  an  express  consideration,  a  man  may  aver  by 
matd  another  consideration,  which  stands  with  the  ccxisideration 
expressed  (e  1);  but  the  parties  cannot  by  parol  aver  any  other 
use,  than  is  contained  in  the  same  conveyance  (f  1) ;  also*  no 
averment  shall  be  ngainst  the  consideration  expressed  (o  1).  Bat 
yet  in  some  cases  a  fine  upon  a  grant  and  render  may  be  mkd 
Where  there     and  directed  in  part  by  an  averment  by  word.     And  that  is, 
i» a  variance     when  the  original  bargain  and  contract  between  the  parties  is 
fi^lTnd  thlf      ^y  indenture,  or  other  deed ;  as  where  it  is  agreed  by  indenture, 
deed  in  nam-    that  a  fine  shall  be  levied  of  certain  land,  by  the  name  of  a  cer- 
ber,  person,      i^in  numl>er  of  acres,  to  divers  persons,  and  tliat  they  shall  grant 
fveracnt  i«      »"d  render  the  land  again  in  fee-simple,  which  shall  he  to  cw*- 
good.  tain  uses ;  the  fine  is  levied  of  the  land,  but  some  variance  is  in 

the  number  of  the  acres  comprised  in  the  fine,  or  the  fine  is 
levied  to  one  of  the  parties  only,  who  grants  and  renders  the 
land,  so  as  there  is  a  variance  betwixt  the  covenant  and  the  fine 
in  number  and  person;  and  yet  God  forbid  but  that  this  fine 
shall  be  averred  to  be  to  the  use  of  the  indentures,  for  the  ori- 
ginal bargain  and  agreement  of  the  parties  was  declared  by 
writing,  and  although  some  small  variance  be  in  quantity,  pcr- 


(b  1)  For,  says  Oilbort,  as  there  may  be  a  ont  seal,  Jones  y.  Morlejf,  9  8al%.  677*  C0ntm 
deed  precedent  to  raise  the  uses  of  the  reco-  of  Rutland^ »  cMty  post  5  Co.  !l^.  b. ;  or  tbey 
▼ery ;  so  there  may  be  a  consideration  added  to  may  be  varied  after  levying  the  fine  or  saSaiMf 
thoFeuses  which  will  make  the  estate  condi*  therecovery(j0nesv.  Xfori^,  sop.Shep.  Tovch. 
tional,  when  it  is  afterwards  executed ;  and  ^20.),  though  in  this  case,  if  the  doabt  soo- 
the condition  need  not  be  made  at  the  same  gested  by  the  4  Ann.  c.  16.  s.  15.  be  tnfllcteii^ 
time  the  estate  is  made  ;  for  making  a  condi-  grounded,  a  deed  will  be  necessary.  See  Safd. 
tional  nse  makes  afterwards  a  conditional  Gilb.  Uses,  111.  n.  1  Sand.  189.  Wbes 
estate,  the  statute  27  H.  8.  c.  10.  executing  however  the  fine,  or  recovery,  docs  not  vary 
the  possession  in  the  same  manner  and  plight  in  circumstances  fVom  thd  deed  leading  the 
that  the  uses  are  in.  Gilb.  Us.  li^Ga!.  3rd  edit,  nses,  no  subsequent  declaration  of  uses  can  be 
4()9.  and  see  n.  (g  1).  infra.  (Ed.)  admitted  to  controul  the  operation  of  the  pre- 
^F 1)  See  n.  (d  1).  sup.  (Ed.)  vious  instrument,  Shep.  Touch.  5S0.  Tregtmt 
(o  1)  Ace.  Sugd:  Gilb.  Us.  474,  5.  Vin.  Abr.  v.  Fletcher,  Salk.  676.  Post  9  Co.  10.  b.  11.  i. 
Fine,  P.  a.  pi.  1.  It  is  a  general  rule,  that  parol  Comb.  429.  1  Atk.  9.;  and  although  it  does 
evidence  is  not  admissable  to  contradict,  or  not  altogether  correspond  with  the  deed  iead^ 
vary,  or  add  to  the  terms  of  a  deed,  Countess  of  ing  the  uses,  yet  if  there  be  no  subsequent  de- 
Rutlnnd's  case,  post  5  Co.  26.  Buckler  y,  MUlerd,  claration,  the  fine  shall  still  enure  to  the  Bse» 
SVentr.  107.  Tinneyv,  Ttrenry,2  Atk.  8.  Huynes  of  the  leading  deed,  infra,  Shc^p.  Touch,  d^ 
y.Hare,  1  H.  Bl.  659.  Mease  v.  Mea^se,  Cowp.  Havergill  v.  Jfrtrc,  2  Rol.  Abr.  799.  1  Atk.  715. 
47. ;  and  where  the  deed  is  not  impeached  tor  Vin.  Abr.  306.  pi.  6.  So  with  regard  to  agree- 
fraud,  or  other  illegal  matter  (ColVns  v.  BUui'  meuts,  it  is  a  settled  principle  in  courts  of 
tern,  S  Wih.  347.  Pole  v.  Ilarobin,  9  East,  equity  as  well  as  in  the  common  law  courts 
416.  n.  Pax'on  v.  Popham,  9  East,  ^06),  no  tl^at  parol  evidence  of  the  intention  of  the  pv* 
consideration  can  be  averred  or  proved  con-  ties  is  not  admissible  to  vary  or  add  to  the 
trary  to  that  expressed  in  the  deed ;  but  as  it  terms  of  a  written  agireement.  Fell  v.  Chuaher- 
appears  here,  it  is  not  considered  to  be  con-  laine,  2  Dick,  424.  Hare  v.  Sherwa^d^  1  Vd. 
trary  to,  or  inconsistent  with  a  deed,  to  prove  241.  Jordin  v.  Sarkins^  2  Bro.  C.  C.  588.  Jack- 
another  consideration  in  addition  to  the  consi-  son  v.  Cuter^  5  Ves*.  688.  WoUam  v.  Hcaruj  7 
deration  expressed.  Ante  l  Co.  176.  a.  K<er-  Ves.  211.  But  when  a  Court  of  equity  is  caiN 
non*s  case,  post  4  Co.  S.  2  Rol.  Abr.  786.  Dyer,  upon  to  exercise  its  peculiar  jurisdiction,  by 
146.  a.  Craythorne  v.  Swinburne,  14  Ves.  170.  decreeing  a  specific  performance,  the  party  ta 
Cfilb.  Us.  3rd  edit.  97.  Com.  Dig.  Covenant,  G.3,  be  charged  is  admitted  to  shew,  that,  nnder'tlK 
Bac.  Abr.  Bargain  and  Sale,  D.  And  though  circumstances,  the  plaintiff  is  not  Entitled  to 
a  deed  to  lead  the  uses  of  a  fine,  or  recovery,  have  the  agreement  specifically  performed, S.C. 
cannot  be  controuled  except  by  a  writing  under  7  Ves.  219.  Clalker  v.  Grant,  14  Ves.  524.  Kami- 
seal,  yet  if  the  fine  varies  from  the  deed,  the  Ittitiom  v.  Gosden,  1  Ves.  de  B.  165.  Wuick  v. 
uses  of  the  first  deed  may,  previously  to  the  IVinchcs^tr,  1  Ve«.  ^  B.  375.  (£l>.) 
fine  or  recovery,  be  altcreq  by  a  writing  with- 
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son,  time,  or  thie  like,  betwixt  the  fine  and  the  indenture,  yet  the 

law,  which  in   common  conveyances  hath  great  respect  and 

regard  to  the  (b)  intent  of  the  parties,  and  to  the  substance  and  W  Co.  Lit. 

effect  of  their  original  bargain  and  *agreement  will  suffer  an  Woid  787. 

averment  to  accord  the  fine  and  the  indenture,  notwithstanding  n.] 

the  petit  circumstances  of  number,  person,  time,  and  the  like,  [  *  76  b,  ] 

when  the  party  avers  that  there  was  not  any  new  consideration, 

nor  any  new  agreement  between  the  parties,  but  that  the  fine 

was  levied  according  to  the  indenture,  and  to  the  uses  and  intents 

contained  therein  (h  1) :  audit  is  agreeable  to  justice  and  equity, 

and  especially  in  common  assurances  of  lands  between  party 

and  party,  that  some  petit  variance  in  circumstance  shall  not 

overthrow  all  the  substance  and  agreement  of  the  parties  in 

their  indentures,  to  the  disinherison  of  one  of  them.     And  it  Tavcmer^g  case 

was  agreed  in  {a)  Taverner's  case,  now  lately  referred  to  the  j^»^^<*«    I^^- 

justices  out  of  the  Chancery,  that  if  ^.  hath  10  acres  in  2>.,  and  and V  lo^^^d 

J3,  hath  10  acres  in  the  same  town,  and  A,  levies  a  fine  to  B.  of  A.  levy  a  fine 

$0  acres,  and  B.  grants  and  renders  20  apres  to  A.  in  fee ;  yet  **^.  ^'  *^^|^» 

A,  shall  not  have  the  10  acres  of  jB.,  unless  there  was  a  special  ^o,itis  good 

agreement  between  them  to  such  purpose^  for  otherwise  the  but  for  lo,  un- 

x:onusee  shall  be  said  to  render  more  than. he  received.  sDecf^^eree* 

And  as  to  that  which  is  said,  that  Perkins  is  a  stranger  to  the  mcnt. 
indenture,  and  that  Blunt  and  Andrews  cannot  limit  the  use  or  (t)  [Sagd.OUb. 
intent  of  the  land,  which  by  the  fine  was  absolutely  the  inhe-        ^^^*  ^^^'^ 
^itance  of  Perkins,  and  that  Perkins  only  hath  the  power  to 
limit  the  use,  and  to  make  a  dis^iosition  of  the  land,  and  no 
pther :  .to  that  it  was  answered  and  resolved,  that  the  scope  and 
purpose  of  the  indenture,  and  of  the  original  agreement  of  the 
parties  was,  that  Andrews  should  h^ve  the  manor,  and  Blunt 
a  rent  out  of  it;  now  for  the  performance  of  it,  it  was  advised, 
that  both  should  join  in  a  fine  to  Perkins,  and  that  he  should 
render  the  rent  to  Blunt,  and  the  manor  to  Andrews;  so  that  it 
appears  Perkins  was  but  an  instrument  to  perform  the  original 
agreement  of  the  parties,  and  had  not  any  power  to  limit  any 
use,  or  to  make  any  other  disposition  of  the  land  than  Blunt 
^nd  Andrews  hud  directed  him ;  for  if  he  had  not  agreed  to 
make  the  render  in  the  same  fine,  as  it  was  devised  by  Blunt 
and  Andrews,  they  would  never  have  levied  the  fine  to  him ; 
«o  that  he  is  but  an  instrument  to  perform  the  agreement  of  the 
parties,  and  all  shall  be  said  to  be  done  by  the  order  and  dis- 
position of  Andrews  and   Blunt,    according  to  their  original 
bargain  and  agreement;  as  the  case  in  2  Eliz.  Dyer  172.,  Lane  Lane's  case 
held  of  the  manor  of  Walgrave   by  Knight's  service,  which  cited.  Tenant 
manor  was  held  over  of  the  King  in  capite.  Lane  levied  a  fine  of  jervic^ofa 

ni«inor,held  over  of  the  king  in  capite^  levied  a  tine  sur  grunt  et  render  to  himself  for  Hfe,  remain- 
der to  his  wife  for  life,  remainder  to  his  own  right  heirs ;  though  the  wife  was  in  by  the  conusee, 
yetit  was  the  disposit.on  of  the  husband  for  her  advancement,  (a)  3  Bulst.  318.  1  Rol.  Rep.  117. 
[Sugd.  Gilb.  Us.  47a.]    (6)  Dyer,  1712,  pi.  12.  9  Co.  27.  a. 


(h  1)  Ace.  Post  3  Co.  77.  Poph.  105.  3  Buls.  agreement,  though  not  under  seal,  which  ma- 

318,  319.     2  Wood,  581.  787.   n.     3  Wood,  nifestly  shews  the  intention  of  the  parties,  is 

291,2.  Gilb.  Us.  55.  58.  260.  3rd  edit.  102.  sufficient  to  declare  the  uses,  Jones  s,  Marley, 

107.  264,5.  Vio.  Abr.  Fine,  P.  a.  2.  pi.  1.  2.  1  Ld.  Raym.  287.   2  Salk.   677.  Show's  P.C- 

p>m.  Dig.  Uses,  (d1).    And  even  at  this  day,  140.  1  Atk.  7.  3  P.  Wms.  208.  2  Wood,  581. 

where  there  is  a  variance,  as  in  the  case  put  Ante  p.  629.  n.  (c  I).    (£o). 
between  the  fine  and  the  deed,  any  writing  or 
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the  tenancy  to  one,  who  granted  and  rendered  it  to  Lane  for 
life,  the  remainder  to  his  wife  for  life,  the  remainder  to  the  right 
heirs  of  the  husband ;  and  it  was  resolved,  in  the  Court  of 
Wards,  that  although  the  wife  was  immediately  in  by  the  render 
of  the  conusee,  yet  because  it  appears  that  he  was  bat  an  instru- 
[  *  77  a.  ]  ment  to  render  the  land  as  Lane  should  direct  him,  it  *  was 
by  the  judgment  of  the  law  the  disposition  of  the  husband  for 
the  advancement  of  the  wife  (i  I).  And  it  appears,  that  Per- 
kins, in  the  case  at  the  bar,  was  but  an  instrument  to  perform 
the  original  contract  and  agreement  of  the  parties;  because  he 
had  not  any  power  to  overthrow  the  said  contract  and  agree- 
ment of  the  parties,  which  will  be  more  apparent,  if  first  the 
parts  of  the  fine,  and  then  the  seisin  of  Perkins,  be  examined  and 
considered. 
(♦)  Sugd.  Oilb.  As  to  the  first,  if  any  part  of  the  fine  would  destroy  the  con- 
U».  473.]         dition,  it  would  be  the  conusance  of  the  fine,  for  that  is  made  by 

Blunt  who  hath  the  condition,  and  by  Andrews  who  hath  the 

manor;  suppose  then,  that  Perkins  had  refused  to  make  any 

render,  then  it  would  be  clear,  that  this  conusance   to  Perkins 

might  be  directed  by  the  first  covenants  in  the  said  indenture, 

although  Perkins  was  a  stranger  to  it,  and  that  is  proved  by  the 

If  ;i.  bargains  common  assurances.     For  if  ^.,  by  deed  indented  between  him 

and  sells  iand   ^^^  jg^^  bargains  and  sells  land  to  B.  and  his  heirs,  and  it  is 

vcnaiits  to    '    Covenanted  between  them,  that  A.  shall  levy  a  fine  to  B,  and 

levy  a  fine  to    that  C  who  is  a  stranger  to  the  deed,  shall  recover  the  said  land 

C™hau1)rine    ^g^^^^^  ^' '"  *  common  recoverj',  which  recovery  shall  be  to  the 

awritofentryy  use  of  B.  and  his  heirs;  this  is  good  without  question  (Kl),  for 

and  so  a  com-   it  hath  been  agreed  by  them  who  have  argued  on  the  rontraiy 

^Tad*^to^the  P*^^^»  ^^^^^  ^®  ^^^  recoverors  in  the  case  at  bar,  although  tbej 
useof  B.  and  were  strangers  to  the  indenture,  yet  their  estate  was  subject  to 
Ills  heirs,  this  the  uses  of  the  indenture :  and  it  is  usual,  if  tenant  In  tail,  with 
w  goo  .  remainder,  will  bargain  and  sell  the  land  by  deed  indented  and 

enrolled  to  his  friend  and  his  heirs,  who  suffers  a  common  reco- 
gain^and^sale  very  with  (a)  double  voucher,  in  which  the  bargainor  is  vouched^ 
and  common  and  yet  all  that  is  to  the  use  of  the  tenant  in  tail  and  his  heirs^ 
recovery  by  and  SO  it  is  usual  to  be  averred  (l  1);  for  now  upon  the  matter, 
vSth"reinain*. '  ^^^  bargainee  is  but  an  (b)  instrument  to  be  tenant  to  the  praecipe 
der,  for  the  in  the  recovery,  which  shall  be  suffered  to  bar  the  estate  tail  and 
bargainee  is  ^  gH  tlie  remainders,  and  flie  bargain  and  sale  was  only  to  thii 
ment°o  a)n-  purpose;  then  if  no  render  had  been  made,  this  conusance  might 
vey  the  land,     have  been  ruled  and  directed  by  the  indenture :  then  it  is  to  be 

considered,  what  (c)  seisin  Perkins  had ;  and  truly  be  had  seisin 
but  for  an  instant,  and  only  to  this  purpose,  to  make  die  render, 

(a)  Co.  Lit.  372.  b.  (6)  Vaugh.  42.  [1  Burr.  8Q.  Poph.  23.  V^e^t,  Shep.  Touch.  374.  Suffd.  GUb. 
Us.  473.]     (c)  yaugh.41. 


(i  1)  Within  the  8tat..'32  H.  8.  c.  1.  s.  4.  and  And  all  tenures  of  honors,  manors,  &c.  iield 

it  was  therefore  held  in  the  above  case,  that  either  of  the  king  or  of  any  oUier  person  sre 

the  king  was  entitled  to  the  wardship  of  the  turned  into  free  and  common  socage.    (Ed.) 

tenant's  son,  and  tlie  third  part  of  the  manor,  r^iNc  t>  c.,»^'n;iK   it-    ^*«      /r.    \ 

Dyer,  172.  b.     But  now,  by  the  12  Cha.  2.  c.  (Kl)S.P.  Sagd.  Gilb.  Us.  473.     (Ed.) 

24,  all  tenures  by  knight-service  of  the  king  or  (l  1)  Sec  ante  p.  627,  n.  (b  1).  1  Cm.  Di«. 

of  ^)'  other  person,  and  the  fruits  and  consc-  4ir».    As  to  recoveries  with  aooble  tod  «iof<< 

^ueiicei  tlieretft  din  taken  away  and  divdurg«d.  voucher.  [>o*t.     (iio.)                                          ' 
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for  his  wife  shall  not  be  {d)  endowed  (m1),  nor  the  land  subject  (^^^^  ^^ 
to  his  (^)  recognizances  or  statute3;  and  the  render  is  to  An-  4i,co*Iat.' 
drews,  who  was  party  to   the  indenture,  so  as  the  render  of  31.  b. 
Perkins  cannot  extinguish  the  condition  which  Blunt  had  (k  1);  (0Vaiigh.4i. 
but  the  conusance  of  Blunt  shall  extinguish  it,  and  his  conusance 
is  directed  and  ruled  by  the  said  indenture*  because  Blunt  at  the 
time  of  the  making  thereof,  was  absolute  owner  of  the  said  manor, 
and  had  absolute  power  to  declare  *to  what  usfes  and  intents  the    [  *  77  1^.  ] 
said  recovery,   and  all  other  assurances  (without  ^  new  agree- 
ment as  hath  been  said)  shall  be.     Also,  although  Perkins  was 
a  stranger,  yet  the  render  was  to  Andrews,  who  was  party. 

Farther,  it  was  said,  that  in  this  case  Blunt  j6ined  with  An-  A  render  of  a 
drews  in  the  fine,  for  necessity;  for  if  he  had  not  been  party  to  ^nn^fbe^to  a 
the  fine,  the  render  of  the  rent  could  not  be  made  to  him  (0  1),  stranger, 
so  that  for  this  special  purpose,  to  have  assurance  of  the  rent  by 
the  render  of  the  fine,  he  joined  with  Andrews;  so  that  he  might 
shew  the  whole  special  matter,  by  which  it  appears  to  what  in- 
tent and  purpose  he  joined  in  the  fine.     And  the  fourth  reason 
of  the  said  book  of  {a)  6  R.  2.  is  to  be  observed.     For  there  the  y^^^  one  i 
justices  (to  avoid  an  estoppel)  regard  the  scope  and  purpose  of  required  by 
the  parties,  which  levied  the  fine  5  and  although  the  fine  be  of  so  law  tojqip  iq 
high  a  nature,  that  it  will  not  suffer  a  bare  averment  against  the  fo^ty  h?^' 
purport  and  conusance  of  the  fine,  yet  when  the  law  requires  one  shall  not  be 
of  necessity,  and  for  conformity,  to  join  with  another  m  a  fine,  estopped, 
the  law  will  sufier  him  to  shew  tlie  truth  of  the  matter,  to  avoid 
prejudice  and  conclusion;  Mich,  SO  &  31  Eliz/ in  a  writ  of 
error,  between  (A)  Worsely  and  his  wife  plaintifi^,  and  Char-  iror«e/yT. 
nock  defendant,   to  reverse  a  fine  levied  by  the  husband  and  (^hunock 
wife,  it  was  adjudged,  that  the  fine  being  reversed  for  the  nonage  ^^^  ' 
of  the  wife  (p  1),  the  husband  and  wife  should  have  present  res- 
titution, and  the  conusee  should  not  keep  the  land  during  the 
coverture;  and  the  reason  and  cause  of  the  judgment  was,  because 
when  the  husband  and  wife  join  in  a  fine,  yet  all  the  estate  passes 
from  the  wife,  and  the  husband  joins  of  necessity  and  for  con- 
formity; and  therefore  the  law  doth  piermit  that  the  truth  of  it 
be  shewed,  and  that  the  whole  estate  shall  be  restored  to  the 
wife,  during  the  life  of  the  husband  (Ql),  against  the  opinion  of 
Cayendish,  50  E.  3.  6.  &  Hil.  33  Ehz.  in  the  same  court;  and 
for  the  same  reason  between  John  (c)  Harvey,  plaintiff,  in  an  Htmey  v. 
•ejectione  firmse  against  Ralph  Thomas,  defendant,  for  lands  in  Tftomof  cited. 
St.  Maydry  in   the  county  of  Cornwall,  it  was  adjudged,  that 
where  the  husband  is  seised  of  land  in  the  right  of  his  wife^  and 
the  husband  made  a  lease  to  the  defendant  for  twenty-one  years, 
and  afterwards  he  and  his  ydfe  levied  a  fine  stir  ^onusans  de  droit 

(a)  6  R.  2.  Estoppel,  etl.  Ante  74.  b.  Dyer,  Id?',  pi.  29.  lOCo.  96.  a^  Cr.  El.  917.  1  Bolflt.  164. 
H  Rol.  Rep.  473.  (6)  Palm.  838.  Cr.  Jac.  482.  1  Leon.  114.  Owen,  21.  Cr.  El.  129.  1  Rol.  748. 
BridfpTian,  57.  Ante  75.  b.  [Shep.  Touch.  35.  2  Wood,  761.  Bac.  Abr.  Uses,  E.  1.  Gilb.  Uses, 
41.  3rd  edit.  85.]  {c)  1  Leon.  247.  4  Leon.  15.  Cr.  El.  216.  1  Rol.  388,  389.  1  Rol.  Rep.  402. 
Cr.  Jac.  399.  3  Biilstr.  273.  [Vin.  Abr.  Baron  and  Feme,  £.  a.  10.  pi.  4.  Fine,  C.  b.  pL  3.  Bac.' 
Abr.  Leases,  C.  1.] 


(m  1)  Ace.  1  Inst.  31.  b.  i.  576, 7.  and  n.  (9).       (p  i)  As  to  the  reversal  of  fines  for  the  nonage 

ib.  Com.  Dig.  Dower,  A  5.    (Ed.)  of  the  wife,  aiite  p.  585.  n.  (i  1).  Shep.  Tood. 

(Nl)SeeSugd.  Gilb.  US.47S.    (Ed.)  35.    (Ed.)  n    /         r         , 

(o  1)  Ace.  Shep.  Tonch.  17.    2  Wood,  737.        (q  1)  See  ante  2  Co.  57.  b.  p.  584.  Bongl.  44. 

(F^)  2Wood,761.5Ciii.Dig.202,3.    (Ed.). 
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fome  ceOf  Sfc.  to  Thomas  St.  Awtn^n,  and  bis  heirs,  the  husband 
died,  that  the  lease  was  ended  by  his  death,  and  the  conusee 
.  should  avoid  it,  for  the  husband  joined  but  for  conformitv  and 
necessity :  and  there  it  was  said,  that  it  was  adjudged  in  the 
.Common  Ple^  that  the  conusee  in  such  case  should  avoid  [d) 
the  charge,  or  statute,  &c.  of  the  husband  after  his  death  (Rl); 
Emtc  y.  Snow    and  the  case  of  Eure  &  Snow,  Plowd.  Com.  where  a  (e)  recovery 
^^^'         ^    is  *had  against  thejiusband  and  wife,  of  the  lands  of  the  husband. 
L     7^^'  J    whereof  he  is  seised  in  tail,  with  a  voucher  over,  the  intent  and 
purpose  of  joining  of  the  wife  might  be  shewed;  sciL  to  bar  her 
of  her  dower,  and  yet  the  whole  recompence  in  value,  shall  go  to 
the  issue  in  tail;  and  the  case  before,  of  (a)  6  R.  2.  will  serve 
also  to  this  purpose.  ■ 

And  as  to  tne  objection  which  hath  been  made,  that  foras* 
much  as  now  the  rent  is  rendered  in  tail,  with  remainder  over, 
that  for  this  cause  the  fine  doth  import  a  new  agreement  of  re- 
cord (f );  it  was  answered  and  resolved,  that  as  to  the  s^icient  rent, 
it  was  extinct,  because  another  rent  of  another  estate,  and  in  qd- 
otiier  manner,  by  the  mutual  agreement  of  the  parties,  was 
An  esute  tail   granted  and  rendered;  for  both.  Blunt  shall  not  lu^ve;  and  the 
€ii"r^*  'h  ^^'     estate  tail  cannot  be  by  express  limitation  to  the  (6)   use  of  an- 
\f^^io  the'     other  (s  I),  as  it  appears  24  H.  8.,  Br,  Feofim.  al  Uses  40.  &  %1 
liseofmiothpr.  H.  8.  10:  a.,  where  it  is  said,  that  so  it  was  of  late  adjudged  by 

the  advice  of  all  the  justices,  meaning  the  said  resolution  in  24 
H.  8t  And  according  to  that,  it  is  a^udged  in  parlif^ment,  as 
appears  by  the  statute  of  (c)  1  R.  S.  (t  1).  And  so  it  was  re- 
solved by  tfa^  greater  part  of  the  justices  ih  this  case;  but  although 
the  rent  was  altered^  yet  that  is  no  cause  for  an  alteration  of  the 
estate  of  the  land;  for  the  jurors  have  found  that  there  was  aot 
any  new  consideration  or  hew  agreement  for  the  land,  but  that 
the  fine  was  to  the  use  and  intent  of  the  firsit  indentures;  and 
Perkins,  Andrew^  or  any  other,  hatli  not  any  prejudice  by  it, 
fpr  Blunt  contents  himself  with  an  estate  tail^  in  a  rent  which 
was  of  such  sum  as  he  had  in  fee  before,  and  therefore  appointed 
Perkins  to  li^nit  the  remainder  in  fee  over  to  him  that  he  nomi- 

(d)  1  Rol.  389.  1  Co.  76.  a.  [Adams'  Eject.  2nd  edit.  39.  Brad.  Distr.  67.  Vin.  Abr.  Charge,  A. 
pi.  6,  7.]  (O  10  Co.  43.  a.  Ante  74.  a.  1  Rol.  347.  3  Rol.  395.  Palm.  2ii6.  Plow.  514.  («)6  R. 
f.  Kstoppcl,  ill.  Ante  74.  b.  77.  a.  (t)  Sugd.  Gilb.  Us.  473,  4.  (6)  Cr.  Jac.  401.3  Bobtr. 
184,  185.  'i  Rol.  78q.  Co.  Lit.  29.  b.  Godb.  269.  1  Rol.  Rep.  33'i,  333.  385.  [Shcp.  Touch.  509. 
2  Wood,  737.  3  Wood,  284. 1  Sand.  Us.  30.  85.]    (c)  1  R.  3.  cap.  1. 


(r  1)  Ace.  Shep.  Touch.  280.  1  Wood,  130.  tail  may  stand  seised  to  a  ase  since  the  $tat. 

3  Wood,  74.      As  to  leases  by  husband  and  27  H.  8.,  and  might  have  done  so   before  tie 
wife 
See 
Fcmcj 

le.  1  Inst.  44.  a.  li.  and  the  notes  there,  1  Dig.  414.    The  learned  writer  last  referred  lo, 

Wood,  688.  3  Wood,  74.    (Ed.)  oWects  to  the  rule  on  the  ground  that  it  wobI^ 

anect  the  validity  of  recoveries,  where  the  te- 

(t  1)  In  Cooper  v.  Franilyn,  3  Bulstr.  184.  it  nant  in  tail  makes  the  tenant  to  the  precipe  bj 

was  determined  that  tenant  in  toil  could  not  a  conveyance  operating  under  the  sutate  ii 

stand  seised  to  a  use,  either  by  express  de-  uses :  but  it  was  settled  in  Seymow^s  cue,  port, 

claration  or  implication,  and  see  ace.  1  Inst.  10  Co.  95.  that  a  tenant  in  tail  may,  by  wiy  of 

1^.  b.  1.  513.  ii.  573.  (a).  Cro.  Jac:  400.  Mo.  use,  create  an  estate  determinable  upon  hi* 

a48.  1  Rol.  Rep.  384.  2  Boi,  Abr.  780.  Jenk.  death,  which  is  a  sufficient  estate  to  sapporti 

195.  5hep.  Touch.  509.  3  Wood,  284.  Gilb.  common  recovery,  infra,  77.  a.    (Ed.) 
Uses,  li.  205.  3rd  edit.  19.  406.  Vin.  Abr. 

I^ei ,  C.  pi.  3.  Com,  Dig.  Uses,  F.  Bac.Abr.p,       (t1)  See  1  Sand.   Us.  50.  B.  N  C.  lie. 

Bacon,  hqwcycrywas  of  opinion,  that  a  tenant  in  (£i>.) 
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nated  to  him ;  but  that  is  not  any  reason  to  alter  the  quality  and  [Stigd.  Oilb. 
condition  of  the  estate  of  Andrews;  for  Blunt  hath  not  6ny  *^*''*^**J 
benefit,  nor  Andrews  any  prejudice  by  the  alteratioti  of  the 
render  of  the  rent ;  and  Andrews  hatn  not  given  any  con- 
sideration to  have  an  estate  absolute,  pr  to  extinguish  the 
condition. 

Another  reason,  to  maintain  the  resolution  in  (d)  Putnam's  A  fipe  in  purr 
case,  (e)  Bradbury's  case,  and  {/)  Clevei^s  case,  was  made,  ifp-  p^edent* 
on  the  statute  of  27  Hen.  8.  (g)  of  uses;  for  before  that  statute,  agreement 
if  Blunt  had  by  deed  enfeoffed  another  of  the  manor,  to  the  in-  will  not  extin- 
tent  that  he  himself  should  have  a  rent  of  42/.  to  him  and  his  Stton"^'''^ 
heirs,  and  that  the  feoffee  should  stand  seised  to  the  use  of  An-  tliereby 
drews  and  his  heirs,  upon  certain  conditions  tp  be  performed  by  created. 
Andrews;  and  further,  it  was  covenanted  and  agreed  between 
the  same  parties,  that  all  assurances  after  to  b(e  made,  should  be 
to  the  uses  and  int.ents  of  the  same  indentures,  and  afterwards 
Blunt  had  levied  a  fine  accordingly ;  this  fine  should  not  extin- 

Siish  ihc  rent,  or  the  condition  (u  1),  for  jhat  would  be  *against  [  *  7^  b*  ^ 
e  original  agreement  of  the  parties,  and  the  fine,  which  they 
intended  to  perfect  the  former  assurance,  if  the  rent  or  condition 
should  be  extinct,  would  destroy  the  intent  and  meaning  of  the 
parties,  which  would  be  ag<^inst  equity  and  conscience;  and 
therefore  the  rent,  or  (a)  use,  being  but  a  thing  of  trust  and  con- 
fidence, for  which  there  was  not  any  remedy  but  in  a  court  of 
equity,  shall  not  be  extinguished  by  such  fine  levied  to  former 
uses  and  intents :  then  if  it  shall  not  be  extinct  by  the  common 
Jaw,  now  the  statute  of  97  H.  8.  doth  execute  the  possession  tp 
the  use,  in  the  same  manner,  quality  and  condition,  as  he  had 
the  use  (wi). 

And  further,  it  was  said,  that  at  the  common  laW,  before  tl^e  On  a  feoffment 
said  act,  if  a  man  had  made  a  feoffment  by  deed  indented  to  j^f^r  *the^ta- 
another,  rendering  rent,  and  with  condition  to  re-enter;  and  tnte  of  uses,  re- 
further,  it  was  covenanted  and  agreed  between  the  parties,  that  serving  a  rent, 
notwithstanding  any  fine  or  other  conveyance  made  by   the  the'erantee^' 
feoffor  to  the  feoffee,  by  which  the  rent  and  condition  should  covenanting 
be  extinct,  that  the  feollee  and  his  heirs  shall  be  seised,  to  the  ^^  P*y  the  rent 
intent  that  they  shall  pay  the  like  rent,  and  to  be  seised  of  the  i"„°g  any  fi^by 
land  upon  the  like   condition  ^s  before ;  in  this  case,  if  the  wliich  it-mi^ht 
feoffor  had   levied  a  fine,  or  released  his  right,  or  made  any  ^^  exU^^push- 
other  conveyance  to  the  ieoffec,  by  which  the  rent  and  condition  be'cxtingubh^- 
was  extinct ;  yet  by  the  orig^ial  agreement  of  the  parties,  a  new  ed,  a  new  rent 
rent  and  a  new  conditio^  annexed  to  the  use  of  the  land  should  jjj*'*  ^f^  ^y 
rise,  and  the  feoffor  should  have  remedy  in  equity  presently  for  agreei^nt 
the  rent:  and  when  the  condition  was  broken,  the  use  of  the  land 
should  be  newly  raised  to  the  feoffor  by  the  breach  of  the  con- 
dition, and  by  thp  original  agreement  of  the  parties,  notwith- 
standing his  release,  or  other  conveyance;  and  that  is  tpuched 

(d)  Ante  73,  a.  {e)  Ante  73.  a.  (/)  Ante  73.  b.  (g)  t7  H.  8.  cap.  10.  [VIn.  Abr.  Vse^, 
T.  3.  pi.  2.  (a)  Bac.  Lect.8ur»  «7  li.  8.  5,  6,  7,  8,  Sec.  1  Co.  101.  b.  11«.  a.  1«1.  b.  l«7.  a.  140; 
a.  7  Co.  13.  b.  34.  b.  <  Co.  64.  b.  Co.  Lit.  272.  b.  Ante  58.  b.  [3  Wood,  277.  301.]  (6)  Ante' 
73.  a. 


:  (v  1)  See  Sugd.  Gilb.  Us.  470.    Ante  p.  634.        (w  l)  Ante  p.  316.  and  n.  (f  2).  ib.    Oitt>.  Us. 
n.(8l).  and  the  books  tbere  cited,    (^o.)  365.  3r4  edit.  469.    (Kd.)< 
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and  moved  in  {b)  Putnam's  casc^  in  part  cited  beipre ;  and  if 
that  might  have  been  done  before  the  statute,  now  tne  possessioo 
is  executed  to  the  use  bv  the  said  act,  in  the  same  mammr| 
60,  though  a  quality,  and  condition  as  he  had  the  use;  and  therefore,  although 
fine  which  ^  gjjg  which  enures  by  way  of  release,  or  which  goes  by  mitterle 
release  byway  ^^oit^  ^r  by  way  01  extinguishment  (x  1),  cannot  be  (without 
6fmitter  le  more)  to  any  use,  no  more  than  the  surrender  of  a  particular 
Av»,  cMinot  estate  may  be ;  yet  after  such  release,  which  extinguishes  the 
no  more  than  fii*st  rent  or  condition,  another  may  be  by  original  agreement  of 
a  surrender  of  the  parties  then  owners  of  the  land  (f ),  aifd  who  had  the  absolute 
estatl'^ycr  disposition  to  raise  and  direct  it,  as  is  aforesaid.  And  in  this 
anothe'r  rent  case,  Popham  Ch.  J.  said,  that  the  declaration  of  the  use  made  by 
may  be  raised  the  owner  of  the  land,  should  be  always  preferred  before  the 
agi^meiifof'  declaration  of  all  others  (y  1) ;  and  therefore  if  the  disseisor  and 
the  parties.  the  disseisee  levy  a  fine,  and  the  disseisee  limit  the  use  to  A^ 
[  *  79  a.  ]  and  the  conusee  of  the  fine  to  the  use  of  £.,  and  the  disseisor  to 
The  owner's  the  use  of  C,  and  A.  limit  the  use  to  one,  the  recoveror  to  an- 
bf  th"u8es"is     Other,  and  the  voucher  to  a  third,  the  limitation  of  A.  shall 

always  pre-        Stand. 

^itf^n^^^  Fourthly,  it  was  resolved  {X)f  that  by  the  death  of  Andrews 

other  pereon;  the  condition  was  broken,  for  when  the  feoffee  *or  grantee  upon 

as  if  the  dts-  condition  is  to  make  an  estate  to  the  feoffor  or  grantor,  apd  no 

the'u^  **™*^  time  is  limited,  regularly  it  is  true,  that  the  feoSee  hath  time  to 

and  the  dis-  ^o  it  during  his  (a)  life^'  if  the  feoffor  or  grantor  do  not  hasten  it 

seisortoan-  by  request  "(z  1) ;  and  upon  request  and  day  or  time  limited 

?]lnf/.«^f  ^y^  when  he  will  have  it,  the  feoffee  or  grantee  oucrht  to  make  it 

conusee  to  a  i»i*\  !•/•  1°         1  ^•^.m* 

third,  the  use  accordmgly  (a  2) ;  and  u  no  request  be  made,  and  the  feoffee  or 

of  the  disseisee  grantee,  who  ought  to  perform  the  condition,  dies,  the  condition 

t      *^"*'-  is  broken,  for  he  hath  not  performed  the  condition  within  the 

^^pMfeird  ^'"^®  prescribed   to  him  by  the  law,  which  was  during  his  (i) 

by  request,  B.  life:  but  yet  this  general  rule  doth   admit  of  divers  exceptions 

bad  his  whole  and  limitations  (c).     For  in  this  case  of  an  (§)  advowson,  An- 

tiiecrauatiu  drews  had  not  time,  during  his  life,  although  no  request  was 

but  by  his    '  made,  but  upon  contingent,    that  is  to  say,    if   no    avoidance 

death  without  f^n  [^  jh^  mean  time,  for  if  the  grantee  should   stay  till  the 

making  it,  tlie  o        .  •  ^ 

condition  was  broken. 

l^egularly  when  a  condition  is  to  be  performed  to  tlie  g:rantor,  and  no  time  is  limited,  tbr 
grantee,  unies^  hastened  by  request,  has  during  liis  life  to  perform  it;  though  it  is  otherwise  it 
the  intent  of  the  parties  would  be  thereby  defeated,  as  in  case  of  a  condition  to  give  back  an  ad- 
vowson; (6)  Ante  73.  a.  (i)  [Sudg.  Gilb.  Us.  470.]  (0  1  Rol.  438.  Mo.  106.  [Ass.  18.  Inst 
209.  a.  2  Wood,  541.  Vin.  Abr.  Conditions,  E.  b.  pi.  1.  Fine,  O.  a.  pi.  1.1  (a)  1  Rol.  4:i«.Co. 
Lit.  208.  b.  218.  b.  219.  a.  Mo.  106.  472.  2  Anders.  73.  Infra,  n.  (y  1.)  {(>)  Co.  hit.  219.  a.  [Prwt. 
Shep.  Touch.  134.  377.  2  Wood,  541.  Bac.  Abr.  Conditions,  P.  3.]  (c)  1  Rol.  438,  439.  Mo. 
472.  Co.  Lit.  222.  b.  2  Ander.  73.  Infra,  n.  (zl.)  (§)  [1  Inst.  208.  b.  Rol.  Rep.  374.  Vin.  Abr. 
Conditions,  £.  b.  pi.  2,  3,  4,  5,  6.  Com.  Dig.  Condition,  O.  5.  Bac.  Abr.  Conditions,  P.  3.] 


(x  1)  Upon  a  release  which  creates  an  estate,  render  may  be  upon  condition,  1  Inst.  218.  b. 

a  use  may  be  limited,  or  a  rent  reserved ;  but  ii.  5.35.    (Ed.) 

upon  a  release  or  confirmation  which  enures  by        (z  1)  Ace.  1  Inst.  208.   b.  218.  b.  219.  1. 

vfay  qf  mitter  le  droit,  a  use  cannot  be  limited,  Shep.  Touch.  131.  1.34.  377.  2  Wood,  69.541. 

nor  a  rent  ri^served,  Sngd.  Gilb.  Us.  474.  n.  Bac.  Abr.  Bailment,  B.  Conditions,  P.  3.   As 

^ost  13  Co.   55.      Walker  v.  Shawej  Palm,  to  the  time  of  performance  of  conditions  in  ge- 

359.    As  to  the  nature  and  different  kinds  of  neral,  see  id.  ibid.  Vin.  Abr.  Conditioos,  C  b. 

releases,  see  1  Inst.  ii.  451.  (a).  460.  (n).  489,  toM.  b.  Cora.  Dig.  Conditions,  G.  3.    (Ed.) 
490.  D.  (z2).  511.  n.  (r3).  513.  n.  (t3).    (Ed.)         (a2^  And  if  he  -do  not  when  therenato  iv- 

(y1)  S.  p.  Sugd.  Gilb.  Us.  474.     So  it  is  auired,  but  continues  to  hold  the  land,  this  its 

in  the  case  of  a  fine  by  the  owner  and  a  stranger,  acforcement.which  arises  upon  breadi  of  tkfl 

ace.  Gilb.  Us.  270.  3^  edit.  474.    Butasur-  condition,  3  BL  Com.  173.    (fo.) 
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avoidance  fallS)  then  ipso  facto  the  condition  is  broken  (b2),  be-   or  to  grant  an 
cause  Blunt  cannot  have  all  the  effect  which  by  the  grant  he  J^"to^ite 
ought  to  have,  and  that  is,  to  have  all  the  presentations  during  feoffor  for  bis 
his  life,  and  the  advowson  is  become  in  another  plight  than  it  life,  to  be  pai4 
was:  so  li  A.  enfeoff  jB.  1  Maii,  upon  condition  that  he  grants  to  MiJh^Urias. 
A»  an  annuity  or  rent  during  his  life,  payable  {d)  yearly  at  the 
fenst  of  St.  Michael,  and  the  Annunciation;   in  this  case,  the 
feoffee  hath  not  time  during  his  life,  to  make  this  grant,  but  he 
ought  to  make  it  before  the  feast  of  St.  Michael,  or  (^)  otherwise 
he  will  not  have  the  annuity  or.  rent  during  his  life.     And  that 
may  be  gathered  upon  the  book  in  H  E.  3.  Bet.  {/)  138.  that  in 
case  of  a  grant  of  a  rent,  he  shall  not  havei  tiine  during  his  life : 
and  if  two,  not  married,  be  [g)  enfeoffed  upon  condition  to  re-  If  two  be  en* 
enfeoff  the  donor  or  feoffor,  &c  ,  and  one  of  them  dies,  yet  the  enfeoff  *and' 
other  may  perform  the  condition ;  but  if  he  who  survives  hath  a  one  die'  tbe 
wife,  then  the  condition  is  broken,  for  if  he  should  make  the  other  mav  per- 
re-enfeoffment,  his  wife  shall  be  endowed  (c  2) ;  and  in  all  th^  JhrgnUivor'^ 
said  cases,  when  tb^  condition  is  that  the  feoffee  shall  make  the  have  a  wife/ 
estate,  and  the  feoffee  dies,  there  the  condition  is  broken,  and  the  condition  , 
none  can  perform  it,  for  the  condition  extends  only  to  the  'iV'Sl^",-^ 
feoffee  (f);  biit  if  the  condition  be}  that  the  {h)  feoffee  or  his  re-enfeoffdie 
heirs  shall  make  ah  estate  to  tbe  feoffor,  and  no  day  is  limited,  ^^^  ^^ 
there,  although  the  feoffee  dies,  the  condition  is  not  broken,  condition^  ^ 
for  the  feoffee  only  is  not  bound  by  the  condition  during  his  broken ;  but  if 
life,  to  make  the  feoffment,  so  as  by  his  death  the  time  ap-  ^*^u*^*^ 
pointed  to  perform  the  condition  shall  be  past,  but  the  condition  heirs  should 
iloth  extend  also  to  his  heirs  indefinite,  without  limitation  of  reenfeoff, hi^  _ 
time  (d  2),  and  the  condition  in  such  case,  being  without  limi-  fo,!^™!^^^^^'^' 
tationof  time  or  persoii,  cannot  be  broken  by  not  making  the  The  Earl  of 
estate,  but  upon  request  made  by  the  feoffor  and  his  heirs;  and  Carrey* scan 
with  that  agrees  the  book  in  S  &  4  Phil.  &  Mar.  Dyer,  138,  ISQ.  ^**^'^" 
the  Earl  of  Surrjr's  case;  for  the  condition  there  (admitting  it  to 
be  a  •condition)  being  without  limitation  of  person  and  time,  was    [  *  79  b.  3 
not  to  be  performed  before  request:  but  in  the  case  at  bar,  if  a  y*?®"  *^™ 
day  had  been  limited,  before  which,  Andrews,  by  the  proviso,  performance 
should  grant  the  advowson,  there,  if  "before  the  day  AndreN^'s  of  a  condition, 
had  died,  the  condition  should  not  be  broken ;  for  when  the  ^l^J^^^  ^^ 
parties  by  their  {a)  mutual  agreement,  give  a  certain  time,  within  dies  before' 

the  day, so 
that  it  becomes  impossible  by  the  act  of  God,  the  estate  remains  discharged  of  the  condition, 
(d)  1  Uoi.  Rep.  .S14. 1  Rol.  439.  L^ihcp.  Touch.  134.  377. 2  Wood^  69. 541.  Vin.  Abr.  Conditions, 
K.  b.  pi.  4.  Com.  Dig.  Condition,  G.  5.  Bac.  Abr.  Conditions,  P.  3.]  (e)Co.  Lit.  208.  b.  1  Rul. 
Rcp.374.  [Sliew.  Touch.  134.377.  2  Wood, 69. 541.]  (/)  1  Rol.  Rep. .374. 1  Rol.  43^.  Vin.  Abr. 
Coiidiliohs,  E.  b.  pi.  6.]  {g)  1  Rol.  451 .  [2  Wood,  539.  Vin.  Abr.  Conditions,  I.  c.  pi.  5.]  (t)  p 
Wood,  559.  Vin.  Abr.  Conditions,  I.  c.  pi.  6.]  (A)  1  Rol.  451.  Co.  Lit.  219.  a.  [2  Wood,  559.  Vin. 
Abr.  Conditions,  I.  c.  pi.  7.]    (a)  Co.  Lit. 219.  a. 

(b  2)  If  a  man  grant  an  advowson,  upon  con-  ditfon,  G.  5.  Bac.  Abr.  Conditions,  P.  3.  (Ed.) 
dition  that  the  grantee  shall  re-grant  the  same  (c  2)  Acc^Bac.  Abr.  Dower,  B.  4.  Ante  p. 
to  the  grantor  in  tail,  in  this  case  if  the  church  592.  and  the  notes  ib.  As  to  the  breach  of  a  con- 
become  void  before  the  re-grant,  or  before  any  dition  by  a  disability  to  perform,  ibid.  CEd.) 
request  made  by  the  grantor,  he  diay  take  ad-  (d  2)  Bv  whom  and  to  whom  a  condition  is 
vantageof.thecondition,  because  the  advowson  to  be  perrormed,  see  1  Inst.  205.  b.  209.  b. 
is  not  in  the  same  plight  as  it  was  at  the  tiihe  ii.  38.  58;  and  the  notes  there,  Shep.  Toodi.' 
of  the  grant,  1  Inst.  222.  b.  ii.  80.,  and  see  ace.  133.  &c.  Vin.  Abr.  Condition,  F.  a.  O.  a.  Com. 
Bhcp.  Touch.  134.  377.  2  Wood.  69.  .^41.  Vin.  Dig.  Condition,  G.  Bac.  Abr.  Condition,  P.  3. 
A^T,  Conditions,  £.  b.  pi.  3.  Com.  Dig.  Con«  (Ed.) 
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which  the  condition  shall  be  performed,  and  within  that  time  he 
who  ou^ht  to  perform  it  dies^  so  that  the  Condition  becomes 
impossible  by  the  act  of  God,  there  the  estate  doth  remain  (ft) 
absolutely  discharged  of  the  condition  (e  2).  See  15  H.  6.  26, 
27.  7.  13.  a.  33  H.  0.  9  Eliz.  (c)  Dyer,  262.  and  sir  Thomas 
fe  Thomas  Wrothe's  case,  PL  Com.  if56.  And  therefore  it  is  requirnte  in 
^J'    «  case   g^^  cases,  when  a  day  is  limited,  that  the  condition  do  extend 

not  onlv  to  the  feoffee  or  feoffees,  bat  also  to  their  heirs,  for  fear 
bt  deatn  before  the  day :  as  if  one  intends  to  enfeoff  another, 
iipon  conditibn  (hat  the  feoffee,  before  such  a  feast,  or  within  a 
year,  &c.  shall  give  back  the  land  to  the  feoffor,  &c.;  it  is  re- 
quisite that  the  condition  be,  that  the  feofiee,  or  his  heirs,  before 
such  feast,  &C.  give  back,  &c.,  or  otherwise,  if  the  feofl^  dies 
before  the  feast,  the  condition  is  become  impossible^  ~  and  the 
feoffor  hath  no  rexnedy  by  law  to  tompel  the  heirs  of  the  feoffee 
to  give  back  the  land. 
Whentiie  c6n.      And  another  differentie  was  also  agreed^  when  the  estate  is  to 
^*^rf"  **#d  to^  ^  made  by  the  condition  to  the  feoffee,  and  when  to  a  (rf) 
fth-a^^ythe*  stranger;  for  when  the  estate  is  to  be  made  to  a  stranger,  die 
grantee,  no      feoffee  ought  to  make  it  within  convenient  time  (f  d),-  for  he  tti 
^Uid^^^^ t'    ^^^^ ^^  feoffment  is  to  be  made,  being  a  stranger,  need  not 
perform  it  in     niake  any  request,  as  the  feoffor  who  is  a  party,  ought  to  do. 
convenient       And  in  such  case,  when  a  str^nget  is  to  be  enfeoffed,  the  feoSee 
wuert****And  ^^S^^  within  convenient  time,  to  require  the  stranger  to  appoint 
he  ovght  to       a  time  when  he  will  have  the  feoffment  made  to  him,  and  at  that 
|jivc  notice  to  time  he  ought  to  make  it ;  and  so  the  feoffee  ought  to  give  notice 
e  stranger.     ^^  ^j^^  stranger  (g  2),  and  request  him  to  appoint  a  time,  as  is 
aforesaid.     And  therewith  agree  44  E.  3.  9*  a.  b.  9  £•  4^  22.  U 
2  E.  4.  3.  b.  &  4.  a.  19  H.  6.  67.  b.  73.  a.  76.  a.     And  in  die 
case  of  Littleton,  fol.  82.  (f),  where  a  feoffinent  is  made  upon 
condition,  that  the  feoffee  shall  enfeoff  ^^^9  &c. ;  there  it  doth 
not  appear  that  those  who  should  be  enfeoffed  were  strangers,  or 
if  they  were  strangers,  whether  they  died  before  the  feoffee  could 
enfeoff  them, 
pistinction  And  another  {/)  difference  was  taken  by  some  when  the 

when  the  feoffee  dies,  and  when  the  feoffor  dies  before  any  estate  made 

andwlTen Se  according  to  the  condition ;  in  the  one  case  the  condition  i^ 
grantor  dies,  broke,  and  in  the  otlier  not.  As  if  A.  enfeoff  B.  upon  condi- 
before  per-       ^Qn    that  B.  shall  give  back  the  land  to  A.  and  his  wife,  and  to 

tormance  of  °  ' 

the  condition:  in  the  former  case  the  condition  is  broken,  in  the  latter  not.  (£)  Co.  Ut. 
«19.  a.  [Infra,  n.  (e  2.)-]  (0  ^^yer,  262.  pi.  30.  Palm.  515.  649.  5  Co.  ife.  a.  Cr. 
El.  398.  Mo.  342.      (d)  6  Co.  31.  a.     Co.  Lit.  208:  b.  219.  a.  b.     Hob.  51.  8.     E.  4.  14. 

a.  b.    [See   the  books   cited   in  n.  (f  2.)  intra.]     {e)  1  Jon.  181.    Co.  Lit.  218.  b.  219.  a. 

b.  8  Co.  90.  b.  Br.  Condition,  S3,  Fita.  Condition,  5.  Lit.  sect.  352,  353.  (/)  Co.  Ui. 
319.  b. 


(b  2)  Ace.  Prest.  Shep.  Touch.  134.    There  given  day,  and  tlie  obligor  died  before  the  day, 

is  a  distinction,  however,  in  this  respect,  be-  though  the  bond  was  saved  at  law,  yet  eqoit) 

tween  feoifinents,  where  the  estate  is  executed,  decreed  an   execution  in   specie,  Jfa/&tfM  i. 

and  bonds  which  are  executory ;  for  if  the  con-  Roland ^  Eq.  Ab.  18.    (Eo.) 

dition  before  the  time  of  performance  becomes  (r  2)  See  ace.  1  Inst.  208.  b.  li.  47. 1  Roll.  Abr. 

impossible  by  the  act  of  God,  or  of  the  law,  or  437.  639.  Shep.  Touch.  1S4.  Com.  Dig.  Coodi* 

of  the  obligee,  the  bond  is  saved,  1  Inst  206.  a.  tion,  G.  5.  Bac.  Abr.  Condition,  P.  3.    (Ed.) 

ii.22.    But  where  the  condition  of  a  bond  was  (g  2)  Ace.  1  Inst.  211.  c.  H.  5:^.   Com.  I)if< 

to  settle  certain  lands  in  such  a  manor  by  a  Condition,  Q\  9.    (Ed.) 
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the  heirs  of  their  two  boilics  begotten,  the  remainder  to  C.  in 
fee,  in  this  case,  if  B;,  dies,  the  condition  is  broke  as  is  afore- 
said; but  if  A.  dies,  the  condition  is  not*  broke,  for  the  feoffee    [  ♦  80  a.  ]- 
hath  time  during  his  life,  if  he  be  not  hastened  by  request  by  Lit.  Sect.  33«. 
the  feoffor  or  his  heirs,  &c. ;  and  that  appears  by  Littleton,  ^^^^^' 
chap.  Condition,  fol.  (a)  82.  (h  2) ;  for  in  the  same  case  Littleton  (a)Co.Lit2i8. 
saith,  that  if  such  feoffee  will  not  make  such  estate  when  he  is  ^'   "^®^^-   ' 
reasonably  required  by  them  who  ought  to  have  the  estate  by 
force  of  th^  condition,  then  may  the  feoffor  or  his  heirs  enter ; 
by  which  it  appears,  that  as  long  as  the  feoffee  lives,  the  condi-  [Shep.  Touch. 
tion  cannot  be  broke  by  the  death  of  the  feoffor ;  for  Littleton  i34.  and  see 
puts  in  his  case,  that  tiie  feoffor,  &c.  was  dead.     But  against  *°*^  Pj  ' 
that,  18  Ass.  pi.  ult.  was  cited,  where  the  case  was,  that  the  is  Atis.pl.  ait. 
Lord  {b)  Clifford  held  his  barony  and  the  sheriffwick  of  Westmor-  ^^  cuffed: $ 
land  of  the  King  by  grand  seneantv  in  capite  (i  2),  and  the  J^.^^.  ,3. 
king  gave  a  licence  to  the  Lord  Clifford  that  he  might  thereof  Br.  Condition, 
enfeoff  several  chaplains  in  fee,   so  that  they  gave  back  the  i35.  Co.  Lit. 
same  to  the  said  Lord  Clifford  and  the  heirs  male  of  his  bodjr,  l^^;^;^i^%\ 
the  remainder  over :  the  Lord  Clifford,  according  to  the  said  b.  91!  a.  1  Roi*. 
licence^  did  enfeoff  the  chaplains;  and  before  they  had  made  438.  Post. 81. 
the  re-gift  accordingly,  the  Lord  Clifford  died,  his  son  and  heir  Jilf  vib.Vbril 
\dthin  a^  and  iti  ward  to  the  kiujg,  by  reason  of  other  lands,  Conditions, 
and  all  me  said  matter  was  found  by  tmt  of  diem  clausit  extre"  E.  b.  ol.  1. 
muTn^  and  then  retunied  into  the  Chancery;  out  of  which  and  of  conditions 
the  charter  of  licence,  a  scire  facias  issued  against  the  said  chap-  p.  3.] 
lains,  if  they  could  say  any  thing,  why  the  said  lands,  so  occu- 
pied by  them  in  disherison  of  the  heir,  and  to  toll  the  king's 
tvards})ip,  should  not  be  seised  into  the  king's  hands ;  who  ap- 
|f>eared  and  pleaded  the  king^s  licence,  and  tne  feoffment  of  the! 
Lord  Clifford,  and  so  they  were  the  King^s  tenants  by  his  licence; 
and  as  to  the  re-enfeoffment,  it  was  at  their  will  to  do  it;  with 
that,  that  they  were  always  ready  to  have  made  the  estate  to 
the  Lord  Clififord  in  his  life,  and  that  he  would  have  it  by  fine, 
and  thereupon  brought  a  writ  of  covenant,  and  died  pending  the 
writ ;  and  after  his  death  they  endowed  the  wife  oif  the  Lord 
Cliff6rd,  and  were  always  ready,  if  they  had  the  king's  licence, 
to  make  the  re-gift  to  the  son  and  heir,  to  make  the  estate  ac- 
cording to  the  condition:  and  judgement  was  given  that  the 
tenements  should  be  seised  into  the  king^s  hands,  and  that  he 
should  have  the  profits  thereof  from  the  death  of  the  Lord  Clif- 
ford.  But  note,  reader,  (as  I  conceive,}  the  said  judgment  doth 
not  (c)  contradict  the  opmion  of  Littleton,  for  Sadlier,  who  pro-  (c)  8  Co.  91.  a. 
nounced  the  judgment,  gave  two  reasons  and  causes  of  the  said 
judgment. 

1st,  Because,  by  the  licence  of  the  king,  which  is  hereof  re- 
cord, and  by  the  office  also  returned,  it  appears  upon  record^ 
that  the  chaplains  had  no  other  estate  than  upon  condition. 


(hS)  1  Inst.  sect.  553.  218.  b.  f  19.  a.  ii.  60.  Dig.  159. 160.  The  13  Cba.  3.  c.  34.  contains  a 

&1.  ft  n.  (q1)  ib.  Se  see  ante  p.  636,7.   (Ed.)'  saving  or  the  honorary  senricen  of  this  tenare,' 

(i  3)  As  to  the  tenure  by  iprand  seijeanty,  bat  in  other  respects  it  is  changed  i^to  free, 

see  1  Inst.  105.  b.  i.  378.  .&  u.  (▲).  ib.  3  Cm.  and  cobuoob  socirge.    (Ed.) 
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2nd,  That  it  appears  by  their  plea,  that  they  had  time,  in  the 

life  of  the  Lord  Clifford,  to  have  performed  die  condition  :  the 

[  *  8d  b«  ]    effect  of  the  first  reason  is,  forasmuch  as*  the  land  was  held  in 

capite,  and  the  licence  was  special  to  enfeoff*  the  chaplains,  so 
as  they  gave  back  to  the  feoffor  in  tail,  &c.,  if  they  had  made 
the  gift  in  tail  to  the  lord  himself,  they  had  pursued  the  licence; 
but  when  the  lord  himself  died,  they  could  not,  by  force  of  the 
said  licence,  (which  is  always  taken  strictly  and  ought  to  be 
pursued, )  make  the  gift  to  his  son:  then,  forasmuch  (as  it  appears 
by  the  second  reason)  that  they  had  time  in  the  life  of  the  Lord 
Clifford  to  have  performed  it,  and  the  not  doing  of  it  drew  a 
charge  to  the  heir  to  purchase  a  licence,  and  pe^aps  the  king 
would  never  give  licence,  and  then  the  estate  would  never  (with- 
out charge,  and  cause  of  seisure  for  want  of  licence)  be  made, 
and  all  that  in  default  of  the  feoffees  who  had  time  ^o  make  it; 
and  if  they  had  pursued  the  licence,  they  ought  to  have  made, 
the  re-gift  to  the  lord  himself;  and  therefore  it  is  as  much  as  if 
the  feoffees  had  bound  themselves  in  a  statute  or  recognizance^ 
which  afl;er  their  feoffment  would  charge  the  land ;  90  if  they, 
without  licence,  should  give  it  back  to  the  heir,  his  lands  should 
M  Co.  Lit.  ^  seised  into  the  King's  hands  for  alienation  (a)  without 
sss.  b.'     *       licence  (k2);  for  this  cause  the  ^ntqy  of  tbe  heir  was  lawful. 

And  note,  in  the  said  case,  that  the  feoffees  ii|  their  plea  said, 
that  they  were  always  ready  to  have  enfeoffed  the  heir,  if  they 
had  had  licence  so  to  do,  by  which  it  appears  t}ia)t  the  said  licence 
did. not  warrant  them  to  make  the  gift  to  the  heir. 

Also,  it  is  said,  in  the  said  case,  oy  Hampton,  that  if  the  king 
seise  the  land,  it  ought  to  be  in  his  own  right,  and  the  heirs  of 
the  Lord  Clifford  disinherited ;  for  at  that  time,  he  thought,  u 
it  seems,  that  land  held  by  grand,  serjeanty,  aliened  without 
licence,  should  be  forfeited  to  the  king:  for  that  see  the  sUt 
(i)  Stmmf.  deprcerogativa  regis  (L  2),  c.  7-  (i)  de  serjeantiisaliefiatis  sine  KcenHn 
P^srog.sr.b.    regis  consuevit  rex  arrentare  hujusmodi  serjeantias^  per  rationa- 

bilem  extentam  inde  faciendam.  And  accordingly,  I  have  seen  a 
precedent,  26  E.  1.  Exrememorat.  domina  regime  in  scaecarioj 
that  land  in  Chesterton,  in  the  county  of  Warwick,  and  temp. 
£.  i.  of  lands  in  Hadnet  in  the  county  of  Salop,  were  seised  and 
granted  in  fee,  rendering  rent,  by  justices  in  Eyre,  for  alienation 
without  licence ;  for  then  justices  in  Eyre  might  have  granted 
such  land  in  fee,  rendering  rent,  as  a.  justice  of  a  forest  (which 
in  effect,  as  to  this  purpose,  are  justices  in  Eyre),  at  tliis  day 
may  of  lands  enclosed  within  a  forest,  without  the  king's  lean. 

V 

(k  3)  Fines  for  alienation  are  taken  aWay  as  thcr  if  such  tenant  attened  without  licence,  the 

well  from  the  king  as  from  all  others,  except  land  so  aliened  was  not  forfeited,  or  whether 

fines  for  alienation  of  copyholds,  by  Uie  12  Cha.  the  kins  should  only  sei^e  it  by  way  of  distress, 

9,  c.  24.    For  the  history  of  the  power  of  alie-  until  a  tine  should  be  paid  for  the  contempt ;  bst 

nation  in  England,  see  1  Inst.  ii.  211.  n.  (a),  this  question  was  settled  by  the  statute  1  Edw. 

(Ed.)  3.  c.  12.  which  enacted,  that    in  all  cases  of 

(l  2)  The  statute  De   Prserogativa   Regis,  alienation  by  tenants  in  capite,  the  king  sbooM 

17  Edw.  2.  c.  6.  is  supposed  to  have  indirectly  not  hold  the  land  as  forfeited^  but  should  have 

reipoved  the   restraint  on  alienation   by  the  a  reasonable  fine  in  the  chancery^  to  be  levied 

king's  ithmediate  tenants ;  but  the  king's  con-  by  due  process,  see  Wright  Ten.  16<|,  6. 1  lost* 

sent  being  necessary  tp  every  alienation  of  his  ii.  211.  n.  (a).  Sup.  n.  (Kt).    (^EdI) 
tenants  m  eapiU,  it  became  a  question,  whe- 
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And  (c)  Waby,  in  14  E.  3.  Qiiare  Impedit  54.  daith,  that,  if  lands  W  Sumf. 
held  by  grand  serjeanty  be  aliened  without  licence,  they  are  for-  **"^"*«'  *^'  *• 
felted  by  the  common  law,  because  service  of  body  cannot  be 
transferred  to  another. 

But  note,  reader,  at  this  day  it  is  without  question,  that  land 
held  by  grand  serjeanty  shall  not  be  forfeited  for  alienation 
without  licence  (m  2);  for  if  it  were  admitted  *  that  they  were    [  *  81  a.  1 
forfeited,  as  Wilby  said,  at  the  common  law,  yet  it  is  declared 
contrary,  and  {a)  remedied  by  the  act  of  1  E.  3.  cap.  12^  by  («)F.N.B. 
which  it  is  provided,  that  "  whereas  divers  people  of  the  realm  stf^f]  p^  ^' 
complain,  that  they  are  grieved  by  reason  that  lands  and  tene-  39.  a.  s  Inst, 
ments  held  of  the  king  in  chief,  (as  all  which  are  held  by  grand  P'  i  •'on.iii, 
seijeanty  are,)  (n  2)  and  aliened  without  licence,  have  been  held  34  £.3. 15'. 
as  forfeit;  hereafter,  in  such  case,  a  reasonable  fine  shall  be 
taken  (08)."    And  so,  at  all  times  after  that  statute,  when  land 
hdd  by  grand  seijeanty  hath  been  aliened  without  licence,  a  fine 
hath  been  taken  (p  2),  and  no  seisare  ever  made  for  the  for- 
feiture ;  et  (b)  apHmus  legum  interpret  consuetudo.     And  so  it  was  /^n  ^q  q^  ^ 
held,  M.  38  &  39  Eliz.,  by  the  two  Chief  Justices  Popham  and  b.  2  Inst,  is/ 
Anderson,  Periam  Chief  Baron,  and  several  other  justices.  And  C^"*  ^^"j, 
the  reason,  for  which  I  collect  the  land  was  held  by  grand  ser-  pi,  ^1^  j*   *  ^' 
jeanty,  is,  first,  because  the  book  saith,  that  he  aliened  great  part 
of  his  heritage,  and  the  sheriffwick  of  Westmoreland,  which  is 

Earcel  of  his  barony;  and  every  (c)  barony,  in  ancient  time,  was  (c)  Davis,  69, 
eld  by  grand  (d)  serjeanty.     2dly,  Hampton  there  (either  for-  ^^- 
petting  the  stat.  of  1  E.  S.,  or  not  conceiving  it  to  extend  to  iH,  [sbru/ 
land  held  by  grand  seijeanty),  saith,  that  the  King  seised  in  his  Big.  159^  1^. 
own  right,  and  disinherited  the  heirs,  (scil.  if  an  estate  shall  be 
made  without  licence,)  which,  without  question,  by  the  express 
letter  of  the  act  of  1  E.  3.  could  not  be,  if  it  were  held  in  capiiCy 
and  not  by  grand  serjeanty.     So  it  appears,  that  the  book  in  18 
(e)  Ass.  is  resolved  upon  other  reasons,  and  doth  not  oppose  the  (0  18  Ass.  18, 
opinion  of  Littleton,  who,  without  question,  had  seen  the  said  Ante  so.  a.  Br. 

1.     1         A     IT  •   •      ^1     i_      1    •     ^  TT    !    ^  1     /  ^\  ^  CondiUon, 

book.     And  I,  perceivmgthe  book  m  2  H.  4.  5.  b.  (/ )  to  agree  105. 6  Co.  74. 
with  Littleton,  caused  search  to  be  made  for  the  record  of  the   a.  8  Co.  90.  b. 
said  case :  et  inter  recorda  de  tkesaur^  recepf  scaccaria  sab  custodia  Jgi  ^'^'  ^^ 
iiesattr^  4"  earner^  remanen*  inter  placif  dejuratis  et  Ass.  de  ann.  1  Roi.'isiB. 
lH.il,  in  com.  Devon,  the  record  of  the  said  case  was  found;  p Wood, 542.] 
and  the  case  was,  that  Robert  French  brought  an  assise  against  dUion'sBn"' 
William  Deane  and  Thoma&inehis  wife,  and  others,  of  his  free^  Condition,  39. 
hold  in  Chudleigh,  and  the  assise  was  taken  by  default,  and  J  Co.  is?,  b. 
a  special  verdict  found;  that  is  to  say.  Quod  quidam  Thomas  pogt.'si.b.' 
Glasierjuit  seisitus  deprad!  tenementisj  cum  i^ertitientiis^  in  eorum  1  Jon.  i8i, 
wsu  positisy    in   domiuico   suo  ut  de  Jeodo ,    et  sic  inde   seisif 
existens  eadent  tenemental  cum  pertinent  dedit  et  concessit  qidbusdam 
lo.  Protts  et  Bogero  Cocksliead^  kabend*  sibi  et  haredibus  suisy 
sub  conditione  quod  iidem  lohannes  et  Rogerus  ipsum  Thomam  et 
frcedict*  Thomasinum  adtunc  uxorem  ipsius  Thorn*  de  eisdem  tene* 


i 


'm  2)  See  n.  (h  2).  sup. 

w  8)  See  1  Inst.  105.  b.  i.  378.  n.  (a.)    As  to        (o  2)  Sup.  n.  (i  2).    (Ed.)  _ 
tenure   in  capite.    1  Inst.  77.  a.  i.  300.  (7.) 
(Ed.)  (p2)  Sec  n.  (i«).  »wp.    (EdO 
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mentis  refeqffaretj  hahend^  eisdem  Thonue  ei  Thomasifugf  et  hare- 
dibus  de  corporibus  suis  exeuntibus^  remanere  rectis  haredilms  ipma 
Th(m<£  i  viriute  cujus  iidem-Ickannes  et  Bqgerus  de  tali  statu 
C  ♦  81  b.  ]  *Juerunt  inde  seisiti :  et  jposteapradictm  Thomas  dbiit  sinekarede 
'  de  corpore  suo  et  de  corpore  ipsius  TTiomasitut  exeunfj  absque 
aliquo  refecffamenf  eisdem  Thorn*  et  Thomai  juxta  canditumem 
priBd^  factam^   sive  per  ipsum  Thomam  in  vita  sua  exact ;  post 
cujus  mortem  prad!    Thomasina  cepit  in  virum  preedF  WUUdmo 
Deane :  postmodumque  iidem  WiUielmo  Deane  et  Homasina  peti' 
erunt  a  pnefato  Johanne  et  Rogerojeqffamentum  eidem  Tlumama 
de  prcei  tenementis  juxta  conditionem  pr€edFJkri :  super  quo  Udem 
lokanne's  etRogerus  per  quoddani  script  suum  indeniatum  amo  14 
R.  2.  concesseruttt  et  confirmaverunt  prafatis  WiUielmo  Deane  et 
Thomasina  prcei  tenementa  cum  pertinentiis  habend^  et  teneni 
eisdem  WiUielmo  et  Thomasinee^  ad  totam  vitam  ipsius  Thomasisutt 
remanere  iifde  rectis  hieredibus  pned!  Thonf  secundum  formam 
conditionis  prced^  (q  J2) :  super  quo  Johannes  Vyen  et  Mariotta 
uxor  ejuSf  in  jure  ipsius  Mariotta^  ut  sororis  et  Jueredis  prai 
Thomte  supponend^  predict*  Jeqffamentum  pntdict  WUL  Deiaie  d 
Thomasince  de  tenement  pned^  in  forma  p/rcedt  JacHs  fmsse 
contra  Jimnam  conditionis  pried^  in  tenementa  ilia  intravermitj  et 
inde  pmd!  Robertum  French  per  cartam  suam,  Sfc.  Jeqffaoenad^ 
4rc.  i  virtute  cujus  idem  Bobertus  in  tenementa  preed^  intracitf  et 
iidem  WiUielmus  Deane  et  Thomasina  ipsum  inde  recenter  amo- 
verunt :  et  siamotio  ilia  disseisina  adjudicari  debeat  necncj  diamt, 
quod  ipsi  omnino  ignorant^  et  petunt  discretionem  justidar^j  fy* 
And  juc^ent  was  given  against  the  plaintiff, 
^bsenrations        Out  of  this  record  I  observe  four  things :  First,  that  in  the 
on  this  case,     special  verdict,  there  is  no  mention  made  at  what  time  the  fe- 
offment was  made  upon  condition,   so  that  (if  the  time  were 
material)  it  might  appear,  how  long  time  was  past  between  the 
feofiment  upon  condition  and  the  death  of  the  feoffi>r;  and  that 
answereth  the  objection  which  some  make,  that  in  the  said  case 
of  Littleton,  it  shall  be  intended,  that  those  to  whom  the  estate 
by  the  condition  should  be  made,  died  presently,   so  that  the 
feoffees  had  not  convenient  time  to  make  the  estate  according  to 
the  condition ;  for  if  the  law  should  be  such,  then  the  time  would 
be  material,  and,  by -consequence,  the  verdict,  which  found  do 
time,  was  imperfect,  upon  which  no  judgment  could  be  given, 
(a)  Ante  81.  a.  But  the  contrary  appears  by  the. said  book  of  {a)  2  H.  4.  5.  b^ 
Fitz.  Condi-     {q^  there  it  appears,  that,  by  the  advice  of  all  the  judges,  judg- 
Condition^*       mentwas  given  a^nst  the  plaintiff;  by  which  it  appears,  thit 
33.  1  Co,  137.    the  death  of  the  feoffor,  at  what  time  soever  It  might  be,  is  do 
u'  }l^\^'     breach  of  the  condition,  if  no  request  were  made  by  him  (r2), 

b.  iJon.  181.      r«^  u^i-'jli  ^ 

lor  so  It  appears  by  the  said  record. 
(6)  Co.  Lit.  (^)  Secondly,  that  the  feoffees  need  not  make  the  estate eitherto 

218.  b.  the  feoffor  in  his  life,  or  to  any  other  after  his  death,  until  request 

made;  and  therefore  the  second  husband  and  his  wife  iwe 
f  *  82  a,  ]     *a  request,  as  it  is  expressly  found  by  the  assise. 

Thirdly,  that  although  by  the  law  the  estate  made  to  the  wife 


(Q  S)  See  n.  ($  2).  infra.    (£d.)  (  r  S)  Ante  p.  638.  n.  (d  S).    (Ed.) 
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for  her  life  ought  to  have  been  without  (a)  impeachment  of  («)^«I^*t- 
waste,  as  appears  by  Littleton,  fol.  82.,  and  that  the  wife  is  c'o-  ^^^  352.  jon. 
vert,  and  it  trencheth  to  her  prejudice;  yet  forasmuch  as  it  was  isi.  [Infra, n. 
the  folly  of  the  wife,  being  sole,  to  take  such  a  husband  who  (^^OJ 
would  accept  of  such  estate;  and  also,  because  the  estate  for 
life  is  the  substance  of  the  estate  which  should  be  made  by  the 
feoffee,  and  the  privilege  to  be  without  (i)  impeachment  of  waste,  ^^y^  ^'Ico 
is  a  thing  collateral  (f ),  and  only  for  the  benefit  of  the  husband  6S.  a!  9  Co.  9. 
and  wife,  and  the  omitting  of  it  being  for  the  benefit  of  the  heir  *•  11  Co.  82. 
of  the  feoffor,  is  not  any  breach  of  the  condition  to  give  him  Re^/issJlj     ' 
cause  of  re-entrj',  for  then  the  wife  would  lose  her  estate  also,  RoK  Rep.  siS, 
which  would  not  be  reasonable  (s  2 ) .  Jj£-  J^-  s^^- 

Fourthly,  that  although  the  most  sure  way  had  been  that  the  ^45*  i^^^^  {^t^^ 
estate  should  be  made  to  the  wife  alone,  yet  the  estate  being  Poph.  193,1 94, 
made  {c)  to  the  second  husband  and  the  wife,  for  the  life  of  the  igo*!?!^^* 
wife,  it  is  no  breach  ofthe  condition  (t  2),  for  none  is  prejudiced  Bridgm.ios. 
thereby:  and  if  the  estate  had  been  made  only  to  the  wife,  the  Dyer, 47.  pi. 
husband  would  have  had  as  much  power  an^  benefit  as  he  now  J32^^^e 
hath,  and  therefore  it  is  all  one  in  substance  and  effect  ( 1  )•  jac.  216. 2  itoi, 

185.  Hetl.  77. 
Co.  Lit.  220.  a.    (c)  Co.  Lit  219.  b.  220.  a.    (t)  [Vin.  Abr.  Collateral,  A.  pi.  2.] 

(1)  See  2  Blackst.  Com.  ch.  10.    Of  Estates  upon  Condition.  3  Wife.  140. 
S34.    [See  the  books  cited,  ante  p.  637.  n.  (c  2).] 


(s  S)  See  ace.  1  Inst.  219.  b.  ii.  63.  &  n.  (s  1).  her  life,  remainder  to  the  right  heirs  of  the 

ib.  Hawk.  Abr.  304.  Vin.  Abr.  Conditions,  O.  first  husband)  had  been  limited  to  the  widow 

d.  pi.  5.    (Ed.)  for  her  life,  tmd  the  heirs  of  the  body  of  her  hut' 

(t2)  Acc.  1  Inst  219.  b.  ii.  63.  Hawk.  Abr.  band  and  herse^  begotten,  as  in  IMtleton's  cate, 

304.  Vin.  Abr.  Conditions,  O.  d.  pi.  .5.    But  it  before  cited ;  sec  1  Inst.  sec.  352.  218.  b.  219. 

is  a  rule,  that  conditions  to  create  an  estate  a.  ii.  61.  &  n.  (<)1)*  ib.  Frogmoriond,  Robhuon 

onght  to  be  performed  as  near  to  the  intent  as  y.  Whamejfy  2  Bl.  Rep.  728.    As  to  what  shall 

possible,  1  Inst.  sec.  352.  ii.  60.  Br.  CondN  be  a  sufficient  performance  of  conditions  in 

tions,  pi.  70.  Plowd.  291.  a.;  and  it  certainly  general,  see  1  Inst.  209.  b.  217.  b.  218.  b.  219. 

would  haYe  been  more  consonant  to  the  original  a.  b.  220.  a.  b.  225.  a.  ii.  58 — G6*  Shep.  Touch, 

estate  intended,  if  the  estate  (instead  of  being  Com.  Dig.  Condition,  G.  10. 0. 14.  K.  L.  (£o.) 
made  to  the  second  husband  and  the  wife  for 


BINGHAM'S  CASE. 

Mich.  Term,  41   &  43  Eliz.  Rot.  144« 

In  the  King's  Bench.  1598-1600, 


Stroud  d. 


Be  it  rememberedythat  heretofore,  that  is  to  say,  in  Easter  term      Albbrt. 
last  past,  before  the  lady  the  Queen  at  Westminster,  came      ^  *^- 

George  .Stroud,  Esq.  by  Simon  Spatchurst,  his  attorney,  and  Ptll.—sf  b. 

brought  here  into  the  court  of  the  said  lady  the  Queen,  then  Dorset,  ss. 

there,  his  certain  bill  against  Ralph  Horsey,  Knt  Richard  Veal,  Re'^^'^jV"' 

and  Edward  Goor,  Gent.^  in  the  custody  of  the  Marshal^  &c.  but     ^    ^ 
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Bingham's  case^ 


Part  It 


[  *  83  a,  ] 


Imparlance. 


Plea,  not 
guilty. 

Issue  joined. 


of  a  plea  of  trespass  and  ejectment  of  farm  (a):  and  there  are 
pledges  of  prosecuting,  that  is  to  say,  John  Doe  and  Richard 
Roe ;  which  said  bill  foUoweth  in  these  words :  ss.  Dorset  ss*  (b) 
George    Stroud,   Esq.   complaineth   of  Ralph    Horsey,   Knt 
Richard  Veal,  and  Edward  Goor,  being  in  the  custody  of  the 
Marshal  of  the  Marshalsea  of  the  lady  the  Qaeen,  before  the 
Queen  herself;  for  that,  that  is  to  say,  that  whereas  one  Wil- 
liam Albert,  on  the  7th  day  of  April,  in  the  4 1st  year  of  the 
reign  of  the  lady  the  now  Queen,   at  Melcum  in  the  county 
aforesaid,  had  demised,  granted,  and  to  farm  lelten  to  the  afore- 
said George,  one  messuage  (c),  120  acres  of  land,  40  acres  of 
meadow,  200  acres  of  pasture,  and  100  acres  of  fiirze  and  heath, 
with  the  appurtenances,  in  Melcum  aforesaid,  in   the  county 
aforesaid,  to  haye  and  to  hold  the  tenements  aforesaid  (d),  with 
the  appurtenances,  unto  the  said  George,  and  bis  assigns,  fran 
the  feast  of  the  Annunciation  of -the  blessed  Virgin  ]^M^y,  then 
last  past,  until  the  end  and  term  of  six  years  and  a  half  of  one 
year  Te),  from  thence  next  ensujng,  fully  to  be  completed  and 
ended :  by  virtue  of  which  same  demise  the  said  George  entered 
into  the  tenements  aforesaid,  with  the  appurtenances,  and  was 
possessed  thereof,  until  the  aforesaid  Ralph  Horsey,   Richard 
Veal,  and  Edward  Goor,  afterwards,  that  is  to  say,  on  the  Udi 
day  of  April  in  the  41st  year  aforesaid  (f),  with  force  and  arras, 
&c.  entered   into   the   tenements    aforesaid,   with    the   appur- 
tenances, upon  the  possession  of  the  said  George  thereof  *and 
the  said  George  from  his  farm  aforesaid,  thereout  (his  teim 
aforesaid  not  being  ended)  did  eject,  expe),  and  arooye,  and  die 
said  George  from  his  possession  thereof,  did  hold  out,  and  do 
yet  hold  out,  and  other  wrongs  did  unto  him,  against  the  peace 
of  the  said  lady  the  Queen,  to  the  damage  of  the  said  Geoi;ge 
of  too  pounds ;  and  thereof  he  bringeth  suit,  &c.     And  now  at 
this  day,  that  is  to  say,  Tuesday  next  after  eiffht  days  of  & 
Michael  (g),  in  this  term,  until  which  day  the  aforesaid  Ralph 
Horsey,  Richard  Veal,  and  Edward  Goor,  had  leaye  to  imparl  (a) 
to  the  said  bill,   and  then  to  answer,  &c.,  before  the  lady  the 
Queen,  at  Westminster,  come  as  well  the  said  George  Stroud, 
by  his    attorney   aforesaid,    as  the  aforesaid   Ralph   Horsey, 
Richard  Veal,  and  Edward  Goor,  by  James  Hide,  their  attorney; 
and  the  said  Ralph,  Richard,  and  Edward,  defend  the  force  and 
injury,  when,  &c.  and  say,  that  they  are  not  thereof  guilty :  and 
of  this  they  put  themselves  upon  the  country ;  and  tlie  afore- 


(a)  As  to  the  declaration  in  ejectment,  ante 
p.  8,  9.    (Ed.) 

(b)  Ante  p.  8.  n.  (d).    (Ed.) 

(c)  As  to  the  description  of  the  premises  in 
ejectment,  ante  p.  8.  n.  (e).    (Ed.) 

(d)  Tliese  words,  havins  reference  to  the 
former  specification,  are  sumcient  in  this  place; 
but  an  ejectment  will  not  lie  for  a  tenement^ 
because  an  ejectment  in  general  can  only  be 
maintained  for  corporeal  hereditaments  that 
term  includes  many  incorporeal  heredita- 
ments, and  therefore  the  description  is  not 
certain  enough,  Goodtitle  v.  W^tion^  Stra.  8U4. 


Coplestonv,  Pipei'^Ld.  Kaym.  191.  S  Bl.  Com. 
17. ;  and  an  ejectment  for  a  mcssuaf^e  and 
tenement  has  been  hoklen  bad.  Doe  v.  PIvr- 
man,  1  East,  4*1-1.  But  atler  verdict  the  ccmrt 
will  give  leave  to  amend  by  entering  thr 
verdict  for  the  messaage  ontv,  G^mltitir  i. 
Wright  V.  Otwag,  8  East,  357.  Adanu*s  EjecU 
32.  1  Inst.  iii.  310.  n.    (£o.) 

(e)  As  to  the  demise  in  Ejectment,  aate  p« 
8.  n.  (f).    (Ed.) 

(f)  Ante  p.  9.  n.  (g).    (£dw) 
(oj  Ante  p.  9,  n.  Ti). 

(h)  Ante  p.  9,  n.  (a). 
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said  George  Stroud  likewise,  &c.     Therefore  let  a  jury  thereof 
come  before  the  said  lady  the  Queen,  at  Westminster,  on  Wed-  Venire, 
nesday  next  after  eight  days  of  St.  Hilary,  and  who  neither,  &c., 
to  recognize,  &c.,  because  as  well,  8ic.     The  same  day  is  given  Respite  for 
to  the  saitl  parties  there,  &c.    ss.  Afterwards  the  process  was  i^^^"*^  ^^ 
continued  between  the  parties  aforesaid,  of  the  plea  aforesaid, 
by  jury  between  the  parties  aforesaid  being  put  in  respite,  before 
the  said  lady  the  Queen,  at  Westminster,  until  Wednesday  next 
after  1 5  days  of  Easter,  unless  the  justices  of  the  lady  the  Queen  Nisi  Prias, 
iissigned  to  take  the  assises  in  the  said  county  shall  first  come 
on  Monday  in   the  third  week  of  Lent,  at  Dorchester  in  the 
county  aforesaid,  by  the  form  of  the  statute,  &c.  (i)  for  default 
of  jurors,  &c.     At  which  said  Wednesday,  before  the  lady  the  Postea. 
Queen,  at  Westminster,   came  the  parties  aforesaid,  by  their 
attornies  aforesaid;  and  the  aforesaid  justices  of  assise,  before 
whom,  &c,  sent  here  their  record  before  them  had,  in  these 
words,  to  wit.     Afterwards,  at  the  day  and  place  within  con- 
tained, before  Thomas  Walmsley,  one  of  the  justices  of  the  lady 
the  Queen  of  the  Bench,  and  Edward  Penner,  one  of  the  jus- 
tices of  the  said  lady  the  Queen,  assigned  to  hold  pleas  before 
the  Queen  herself,  justices  of  the  said  lady  the  Queen  assigned 
to  take  the  assises  in  the  county  of  Dorset,  by  the  form  of  the 
statute,  &c.  came   as  well  the  within  named  George  Stroud, 
Esq.,  by  Thomas  Clayton,  his  attorney,  as  the  within  named 
Ralph  Horsey,  Knt,  llichard  Veal,  and  Edward  Goor,  by 
Henry  Collier,  their  attorney;   and    the  jurors  of  the  jury, 
whereof  within  mention  is  made,  some  of  them  appeared,  and 
some  of  them  did  not  appear,  as  it  appeareth   in  the  pannel, 
&c.;  And   some  of  the  jurors   now  appearing,  that  is  to  say, 
Richard  Ham,  Thomas  Toomer,  John  Burt,  Henry  Harbyn, 
Gentleman,    John   Young,    Gentleman,    John   Butler,    Gen- 
tleman,  William    Within<rton,  John   Payn,  and   Christopher 
Dolling,  in  the  jury  aforesaid  are  sworn :  and  some  of  the  said 
jurors  now  appearing,   that  is  to  say,  Thomas  Keate,  Edward 
Carter,  *  Robert  Chippe,  Heni7  Squib,  and  George  Frome,    [  ♦  83  b.  ] 
because  they  between  the  parties  aforesaid  are  found  to  be  sus- 
picious, from  the  pannel  aforesaid  they  were  utterly  withdrawn ; 
and  because  the  rest  of  the  jurors  of  the  said  jury  did  not  appear, 
therefore  others  of  the  standers  by,  by  the  sheriff  aforesaid,  to  Tales. 
that  being  chosen  at  the  request  of  the  said  George  Stroud,  and 
by  the  command  of  the  justices  aforesaid,  were  of  new  put, 
whose  names  to  the  panel  within  written  are  filed,  according  to 
the  form  of  the  statute  in  such  case  thereof  lately  made  and  pr<)- 
vided  (k),  and  the  jurors  so  newly  put,  that  is  to  say,  Clement 
Jay,  Nicholas  Brown,   and   Thomas  Eyres,  being  called,  like-  ^j^^f"^  ^^^' 
wise  appeared ;  who  to  say  the  truth  of  the  matters  within  cod-  Robert  Binj^- 
tained,  together  with  the  other  jurors  aforesaid,  first  impanelled,  ^am,  seised  in 
being  chosen,  tried  and  sworn,  say,  upon  their  oath  aforesaid,  nm-of  Meiciun 
that  the  tenements  within  written,  in  which  the  trespass  and  BiDgham, 
ejectment  within  written  is  supposed  to  be  done,  are,  and  from  whereof  the 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  were  ^"  pal-cei^ 

held  of  Sir  John  Horsey,  Knt.  as  of  his  manor  of  Horsey '■  Melcnm,  by  knight-service. 
<i)  Sut.  42  Edw.  S.  Ante  p.  10.  n.  (o).  (k)  Stat.  35  U.  8.  c.  6.    See  ante  p.  11.  n.  (q). 
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parcel  of  the  manor  of  Nether  Melcom,  otherwise  called  Melcmn 
Binffham,  with  the  appurtenances,  and  that  the  said  manor  of 
Netber  Melcum,  otherwise  Melcun  Bingham,  with  the  appnr- 
tenances,  whereof,  Sec  lieth  within  the  parish  of  Melciim  in  the 
county  aforesaid ;  and  that  before  the  time  within  written,  in 
which  the  trespass  and  ejectment  within  written  was  supposed  to 
be  done;  one  Robert  Bingham,  the  elder,  was  seised  of  the  afore- 
said manor  of  Nether  Mwmm,  otherwise  Melcnm  Bingham,  with 
the  appurtenances,  whereof,  &c.  in  his  demesne  as  of  fee;  and  being 
13  Elix.  tevied  so  seised  thereof  held  the  said  manor,  with  the  appurtenances, 
*^d  manor*     of  one  John  Horsey,   Knt.,  as  of  his  manor  of  Over-Melcom, 
otherwise  Horsey' s  Melcuni,  otherwise  Sturges  Melcum,  in  the 
county  aforesaid,  by  knight  service,  that  is  to  say,  by  homa^ 
fealty,  and  escuage,  when  it  shoidd  happen  to  the  lady  the 
Queen,  at  forty  shillings,  two  shillings,  and  for  more,  more,  and 
les9,  less,  &c.  (l}  and  the  said  Robert  Bingham  being  so  srised, 
before  the  time  within  written,  when,  &c  that  is  to  say,  on  the 
morrow  of  the  Holy  Trinity,  in  the  12th  year  of  the  reign  of 
the  said  lady  the  now  Queen,  a  certain  fine  was  levied  in  the 
court  of  the  said  lady  the  Queen,  at  Westminster,  in  the  county 
of  Middlesex,  before  (m)  James  Dyer,  Richard  Weston,  Richard 
Harper,  then  justices  of  the  said  lady  the  Queen  of  the  Bench, 
and  other  of  tlie  Queen's  fiuthful  people  then  present,  between 
Thomas  Buckley  and  Henry   Gawen,  Gentlemen,   plainti£[s, 
and  the  said  Robert  Bingham,  the  elder,  deforceant,  of  the  ma- 
nor of  Netlier  Melcum,  otherwise  Melcum  Bingham  aforesaid, 
with  the  appurtenances,   whereof,  &c,  by  the   names  of  the 
manor  of  Nether  Melcum,  otherwise  Melcum   Bingham  afore- 
said, with  the  appurtenances,  and  five  messuages,  four  tofts, 
four  bams,  five  gardens,  two  orchards,   120  acres  of  land,  30 
acres  of  meadow,  300  acres  of  pasture,  eight  acres  of  wood,  and 
20  acr^  of  furze  and  heath,  with  the  appurtenances  in  Nether 
[  *  84  a.  ]    Melcuni  otherwise  Bingham's  *  Melcum  ;  whereupon  a  plea  of 

covenant  was  summoned  between  them,  in  the  said  court,  that 
is  to  say,  that  the  said  Robert  Bingham  did  acknowledge  the 
said  manor  and  tenements,  with  the  appurtenances,  to  be  the 
right  of  him  the  said  Thomas  Buckley,  as  those  which  the  said 
Tnomas  Buckley  and  Henry  Gawen  had  of  the  gift  of  the  said 
Robert  Bingham,  and  them  he  releai»ed  and  quit-claimed  for 
him  and  his  heirs,  to  the  said  Thomas  Buckley  and  Henry 
Gawen,  and  the  heirs  of  the  said  Thomas  for  ever:  and  more- 
over, the  said  Robert  Bingham  granted  for  him  and  his  heirs, 
that  they  would  warrant  to  the  said  Thomas  Buckley  and  Henrj 
Gawen,  and  to  the  heirs  of  the  said  Thomas,  the  aforesaid  manor 
and  tenements  with  the  appurtenances  against  all  men  for  ever, 
the  tenor  of  which  fine  followcth  in  these  words:  ss,  Dorset:  ss. 
The  fine.  This  is  the  final  agreement  made  in  the  court  of  the  lady  the 

Queen,  at  Westminster,  on  the  morrow  of  the  Holy  Trinity, 

(l)  See  1  Inst.  sec.  98.  T2,  b.  sec.  120.  87.  a.  disuse  long  'before,  there  being  no  instance  of 

i.  282.  335.  Escnage  was  a  pecuniary  commu»  parliamenPs  assessing  it   since    the  reign  of 

tation  for  militaiy  services  introduced  in  tlie  £dw.  2.,  1  Inst.  72.  b.  i.  282.   As  to  escnage  ii 

reigi\  of  H.2.  (1  Reev.  Hist.  39,  40.)  and  was  general,  see  1  Inst.  i.  270 — ^286.     (Ed.) 

abolitthed,  together  with  the  military  tenures,  by  (m)  As  to  pleading  a  fine,  see  ante  p.  70.  $mA 

thf  12  Cha.  2.  c.  24. ;  thoygh  it  had  tjeiU^  int9  the  uot^s  there.    (£o.) 
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in  the  year  of  the  reign  of  Elizabeth,  by  the  grace  of  God  of 
England,  France,  and  Ireland,  Queen,  defender  of  the  Faith, 
&c.  the  12th,  before  James  Dyer,  Richard  Weston,  and  Richard 
Harper,  justices,  and  other  the  Queen's  faithful  people  then 
there  present,  between  Thomas  Buckley   and  Henry  Gawen^ 
Gentlemen,  plaintifi«,  and  Robert  Bingham,  Esq.  deforceant, 
of  the  manor  of  Nether  Melcum,  otherwise  Bingham  Melcum» 
with  the  appurtenances,  and  of  five  messuages,  four  tofts,  four 
bams,  five  gardens,  two  orchards,  120  acres  of  land,  SO  acres  of 
meadow,  100  acres  of  pasture,  eight  acres  of  wood,  and  20  acres 
of  furze  and  heath,  in  Nether  Melcum,  otherwise  Bingham's 
Melcum;  whereupon  a  plea  of  covenant  was  summoned  between 
them  in  the  said  court,  that  is  to  say,  that  the  said  Robert  ac- 
knowledged the  aforesaid  manor  and  tenements,  with  the  appur- 
tenances, to  be  the  right  of  the  said  Thomas,  as  those  which  the 
said  Thomas  and  Henry  had  of  the  gift  of  the  aforesaid  Robert, 
and  the  same  he  released  and  quit-claimed  for  him  and  his  heirs 
to  the  said  Thomas  and  Henry,  and  the  heirs  of  the  said 
Thomas  for  ever;  and  moreover,  the  said  Robert  granteth  for 
him  and  his  heirs,  that  they  would  warrant  to  the  aforesaid 
Thomas  and  Henry,  and  to  the  heirs  of  the  said  Thomas,  the 
aforesaid  manor  and  tenements,  with  the  appurtenances,  against 
all  men  for  ever;  and  for  this  recognition,  remission,  and  quit- 
claim, warranty,  fine,  and  concord,  the  said  Thomas  and  Henry  Uses  of  the 
gave  to  the  said  Robert  150  pounds  sterling;  which  said  fine  ^°^»^°*^®***^ 
of  the  manor  and  tenements  aforesaid,  whereof.  Sec,  in  form  jane  bis  wife 
aforesaid  levied,  was  had  and  levied  to  the  use  of  the  said  and  the  heirs 
Robert  Bingham,  the  elder,  and  Jane  his  wife,  and  the  heirs  of  ^^^J^^^*"^ 
the  said  Robert  for  ever;  by  virtue  wher^f,  and  by  force  of  a 
certain  act  of  Parliament  for  transferring  of  uses  into  possession, 
made  at  Westminster  in  the  27th  year  oi  the  reign  of  Henry  the 
8th,  late  king  of  England,  &c.  made  and  provided,  the  said 
Robert  Bingham,  the  elder,  and  Jane,  were  seised  of  the  manor 
of  Nether  Melcum,  otherwise   Bingham's  *Melcum  aforesaid,    [  *  84  b.  ] 
with  the  appurtenances,  whereof,  &c.,  that  is  to  say,  to  the  said 
Robert  and  Jane,  and  the  heirs  of  the  aforesaid  Robert  for  ever; 
and  the  said  jurors  farther  say,  upon  their  oath  aforesaid,  that 
the  said  Robert  Bingham,  the  elder,  then  was  seised  in  his  de- 
mesne as  of  fee  of  and  in  the  manor,  lands,  and  tenements  called 
Woolcomb  Bingham's,  situate  and  being  in  Toller  Porcorum  in 
the  said  county  of  Dorset;  and  the  said  Robert  being  so  seised  2?''^li*' ?^| 
of  the  manor  and  the  said  tenements,  and  of  the  aforesaid  manor  another  fine 
of  Nether  Melcum,  otherwise  Melcum  Bingham's,*  with  the  ap-  of  the  said 
purtenances,  whereof,  &c.,  a  certain  fine  was  levied  in  the  court  ""*"<*'"• 
of  the  said  lady  the  Queen  that  now  is,  at  Westminster  afore- 
said, before  the  witliin  written  time,  when,  &c.  that  is  to  say, 
on  the  morrow  of  the  Holy  Trinity,  in  the  20th  year  of  the 
reign  of  the  said  lady  the  now  Queen,  before  James  Dyer,  Roger 
Manwood,  Robert  Mounson,  and  Thomas  Meade,  then  justices 
of  the  said  lady  the  Queen  of  the  Bench,  and  other  the  said 
lady  the  Queen's  faithful  people  then  there  present,  between 
Richard  Rogers,  Knight,  Nicholas  Tubervile,  and  John  Wil- 
liams, Esquires,  then  plaintiffs,  and  the  aforesaid  Robert  Bing- 
ham^ the  elder^  £s.q.|.  then  deforceant,  of  the  said  manor  of( 
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Niether  Melcunii  otherwist  Melcam  Bingbam'a,  whereof,  8c&, 

and  of  the  said  manor  of  Woolcomb  Bingham's,  with  the  appor- 

tenances,  by  the  names  of  the  manors  of  Melcam  Bingham  and 

Woolcomb  Bingham,  with  the  appurtenances,  as  also  of  six 

messuages,  two  tofts,  1300  acres  of  land,  SOO  acres  of  meadow, 

50  acres  of  pasture,  20  acres  of  wood,  and  1000  acres  of  furze 

and  heath,  with  the  appurtenances,  in  Nether  Melcam,  Toller 

Porcorum,  Maypouder,  and  Haselberry  Bayan,  in  the  county  of 

Dorset,  and  of  eight  messuages,  three  tofts,  six  gardens,  1000 

acres  of  land,   100  acres  of  meadow,  300  acres  of  pastare,  500 

acres  of  furze  and  heath,  with  the  appurtenances,  in  Codford, 

Mary  Codford,  Peter  Ashton,  Gyfford  Burdchalk,  Alderbury, 

East  Grimstead,  and  West  Grimstead,  in  the  ccNinty  of  Wilts ; 

whereupon  a  plea  of  covenant  was  summoned  between  them  in 

the  said  court,  ihsst  is  to  say,  that  the  said  Robert  Bingham,  the 

elder,  acknowledged  the  said  manors  and  tenements,  with  the 

appurtenances,  to  be  the  right  of  the  said  Richard  Rogers,  as 

those  which  the  said  Richard  Rogers,  Nicholas  Tuberviie^  and 

John  Williams,  had  of  the  gift  of  the  said  Robert  Bingham,  and 

those  he  released  and  quitclaimed  from  him  and  his  heirs,  to 

the  said  Richard  Rogers,  Nicholas  Tubervile,  and  John  Wil« 

liams,  and  the  heirs  of  the  said  Richard  Rogers  for  ever;  and 

further,  the  said  Robert  Bingham  granted  for  him  and  his  heirs, 

that  they  should   warrant  to  the  aforesaid   Richard    Rogers, 

Nicholas  Tubervile,  and  John  Williams,  and  to  the  heirs  ol  the 

said  Richard  Rogers,  the  aforesaid  manors  and  tenements,  with 

the  appurtenances,  against  the  said  Robert  Bingham  and  his 

*  heirs  for  eVer;  the  tenor  of  which  said  fine  followeth  in  these 

words,  ss.  ITiis  is  the  final  agreement  made  in  the  court  of  the 

[  ♦  86  a.  ]]  lady  •the  Queen,  at  Westmmster,  on  the  morrow  of  the  Holy 

Trinity,  in  the  year  of  the  reign  of  Elizabeth,  by  the  grace  of 

God,  of  England,  France,  and  Ireland,  Queen,  defender  of  the 

Faith,  &c.  the  20th,  before   James  Dyer,    Roger   Manwood, 

Robert  Mounson,  and  Thomas  Meade,  justices,  and  other  the 

lady  the  Queen's  faithful  people  then  there  present,   between 

Richard    Rogers,    Knt.    Nicholas   Tubervile,   Esq.  and  John 

Williams,  Esq.  plaintiffs,  atid  Robert  Bingham,  the  elder,  £»]. 

deforceant,  of  the  manors  of  Melcum  Binghdm  and  Woolcomb 

Bingham,  with  the  appurtenances,  and  also  of  six  messuages, 

two  tofts,  1300  acres  of  land,  300  acres  of  meadow,  50  acres  of 

pasture,  20  acres  of  wood,  and  1000  acres  of  furze  and  bealb, 

with  the  appurtenances,  in  Nether  Melcum,  Toller  Porcorum, 

Maypouder,  and  Haselberi*y  Bayan,  in  the  county  of  Dorset, 

and  of  eight  messuages,  three  toiis,  six  gardens,  1000  acres  of 

land,  100  acres  of  meadow,  SOO  acres  of  pasture,  and  SOO  acres 

of  furze  and  heath,  with  the  a})purtenancef,  in  Codford,  MafV 

Codford,  Peter  Ashton,  Gyfford  Burdchaike,   Alderbury,  East 

Grimstead,  and  West  Grimstead,    in    the  county    of  Wilts, 

whereof  a  plea  of  covenant  was  summoned  between  them  in 

the  said  court,  that  is  to  say,  that  the  said  Robert  acknowledged 

the  manors  and  tenements  aforesaid,  with  the  appurteiumces,  to 

be  the  right  of  the  said  Richard,   as  those  which  the  same 

Richard,  JNicholas,  and  John,  had  of  the  gift  of  the  siud  Robert, 

imd  those  he  released^  and  quit-claimed  hxun  him  and  bis  hein 
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to  the  said  Ricbard,  Nicholas,  and  John,  and  to  the  heirs  of 
the  said  Richard  for  ever;  and  further,  the  said  Robert  granted 
for  him  and  his  heirs  that  they  would  warrant  to  the  said 
Richard,    Nicholas,   and  John,  and  to  the  heirs  of  the  said 
Richard,  the  aforesaid  manors  and  tenements,  with  the  appur- 
tenances, against  the  said  Robert  and  his  heirs  for  ever.     And  fi^*^  Robert 
for  this  recognition,  release,  quit-claim,  warranty,  fine,  and  con-  for  Ufe.  and 
cord,  the  same  Richard,  Nicholas,  and  John,  gave  to  the  said  *^*^  W»  ^• 
Robert  826  pounds  sterling!  which  said  fine,  in  form  aforesaid  nsrof  Robert, 
levied,  was  had  and  levied  of  the  aforesaid  manor  of  Nether  his  son  and 
Melcum,  otherwise  Melcum  Bingham,  with  the  appurtenances,  '^^jf!?^??"** 
whereof,  &c.,  to  the  use  of  the  said  Robert  Bingham,  the  elder,  ^f  his  body, 
for  the  term  of  his  life,  and  after  his  decease,  then  to  the  use  of  and  for  de* 
the  aforesaid  Robert  Bingham,  then  son  and  heir  apparent  of  the  fgg„e*fo'^e 
said  Robert  Bingham  the  elder,  and  the  heirs  of  his  body,  upon  ase  of  the 
the  body  of  Anne  then  wife  of  the  said  Robert  Bingham,  the  right  heirs  of 
son^  to  be  begotten;  and  for  default  of  such  issue,  to  the  use  of  ^^^^    ^ 
the  right  heirs  of  the  aforesaid  Robert  Bingham,  the  elder,  for 
ever;  and  of  the  aforesaid  manor  and  tenements,  called  Wool- 
comb  Bingham's,  with  the  appurtenances,  to  the  use  of  the  said 
Robert  Bingham,  the  soh,  and  the  aforesaid  Anne,  and  the  heirs 
of  the  body  of  the  said  Robert  Bingham,  the  son,  upon  the 
body  of  the  aforesaid  Anne  lawfully  to  be  begotten,  *and  for     [  *  85  b.  J 
default  of  such  issue,  to  the  useof  tne  right  heirs  of  the  afore- 
said Robert  Bingham,  the  elder,  for  ever ;  by  virtue  of  which 
fine,  and  by  force  of  the  aforesaid  act  of  Parliament  for  trans- 
ferring uses  into  possession,  made  and  provided,  the  aforesaid 
Robert  Bingham,  the  elder,  was  seised  of  the  aforesaid  manor  of 
Kcther  Melcum,  otherwise  Melcum  Bingham's,  with  the  appur- 
tenances, whereof,  &c.,  in  his  demesne  as  of  freehold,  for  the 
term  of  his  life,  the  remainder  thereof  to  the  said  Robert  Bing- 
ham, the  younger,  in  fee  tail,  that  is  to  say,  to  him  and  to  the 
heirs  of  his  body  to  be  begotten  upon  the  body  of  the  said  Anne, 
the  remainder  to  the  right  heirs  of  the  said  Robert  Bingham, 
^e  elder,  for  ever;  and  also,  the  said   Robert  Bingham,  the 
younger,  and  Anne  his  wife,  were  seised  of  the  said  manor, 
lands,  and  tenements,  called  Woolcomb  Binghams,  with  the 
appurtenances,  that  is  to  say,  to  the  aforesaid  Robert  Bingham, 
the  younger,  in  his  demesne  as  of  fee  tail,  that  is  to  say,  to  him 
and  the  neirs  of  his  body  upon  the  body  of  the  said  Anne  his 
wife  lawfully  to  be  begotten;  and  to  the  aforesaid  Anne  in  her 
cicmesne  as  of  freehold,  for  the  term  of  her  life,  the  remainder 
thereof  to  the  right  heirs  of  the  said  Robert  Bingham,  the  elder, 
forever;  and  the  jurors  aforesaid  further  say,  upon  their  oath  Sir  J.  H.,  34 
aforesaid,  that  at  the  time  of  the  levying  of  the  said  last  recited  ^"'  ^^^^  * 
fine,  by  the  said  Robert  Bingham,  the  elder,  in  form  aforesaid  norof  Hor^^* 
had,  the  said  John  Horsey  was  seis^  of  the  aforesaid  manor  of  sey's  Melcnm, 
Over  Melcum,  otherwise  Horse/s  Melcum,  otherwise  Sturges  (»»'«''«'*«•) 
Melcum,  with  the  appurtenances,  in  his  demesne  as  of  fee;  and 
the  said  John  Horsey  being  so  seised  thereof,  a  fine  was  levied 
in  the  court  of  the  said  lady  the  Queen  that  now  is,  at  the 
Castle  at  Hertford,  in  the  county  of  Hertford,  after,  and  before 
the  within  written  time,  when,  &c.  that  is  to  say,  on  the  morrow 
cf  All  Souls,  in  the  I24th  year  of  the  reiga  of  the  said  lady  the 
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tiow  Queen,  before  Edmund  Anderson,  Thomas  Meade^  Francis 
Windham,  and  William  Periam,  then  Justices  of  the  said  kdy 
th<e  Queen,  of  the  Bench,  and  other  of  the  said  lady  the  Queen's 
faithful  people  then  there  present,  between  Henry. Viscount 
Bindon,  Richard  Rogers,  Knt.  Henry  Ashley,  Knt.  Thomas 
Hajnirard,  George  Trenchard,  John  Straageways,  John  Wil* 
liams,  Richard  Watkins,  Thomas  Mullins,  .Henry  Coker,  Ed- 
ward St.  Kerke,  John  Fitz- James,  and  George  Gilbert,  Elsquires, 
then  plaintifis,  and  the  said  John  Horsey,  luit.  then  deforceaot, 
of  the  said  manor  of  Over  Melcum,  otherwise  Horsey's  Melcam, 
otherwise  Sturges  Mdcum,  with  the  appurtenances,  by  the 
names  of  the  manors  of  Clyston,  Malanke,  ThcMmeford,  Netber 
Crompton,  Bradford,  Sherburne,  Wyke,  Horsej^s  Melcum, 
otherwise  Sturges  Melcum,  with  the  appurtenances,  and  S50 
messuages,  100  tofcs,  10  mills,  10  dovehouses,  3000  acres  of 
land,  2000  acres  of  meadow,  5000  acres  of  pasture,  1000  acres 
of  wood,  SOOO  acres  of  furze  and  heath,  and  10  pounds  rent, 
[  *  86  a.  ]     vi^h   *  (he   appurtenances,    in    Yettminster    Ryme-intrinseci, 

Thomeford,    Bradford,  Beere-Hacket,   Sherbom,  Dillington, 
Nether-Crompton,     Over-Crompton,    Long-Buiton,    Obunie, 
Heyden,  Up-Melcum,  Nether-Melcum,  Cheselborn,  Buckland, 
Plushe,  Maypowder,  Mvlton,  otherwise  Midleton,  and  Heltoa, 
and  the  rectory  of  Bradford,  with  the  appurtenances,  as  also  of 
the  advowsons  of  the  churches  of  Melcombe,  Nether-Melcombe; 
Clyfton,  Malanke,  Thomeford,  Nether-Crompton,  and  Brad- 
ford, in  the  county  of  Dorset,  and  of  the  manors  of  Horsey  and 
Peignes,  with  the  appurtenances,  and  20  messuages,  six  tofi% 
two  mills,  two  dovehouses,    1000  acres  of  land,  600  acres  of 
'  meadow,  1200  acres  of  pasture,  40  acres  of  wood,   1000  acres 
of  furze  and  heath,  and  40  shillings  rent,  with  tbeappurtenancesi 
in  Bridgewater,   Chilton,  Bough,   Stafford,   Berwick,  Westoo, 
Baudrip,  Pery  ton,  Qhed^y,  Wembdon,  and  Cannington,  in  the 
county  of  Somerset;  whereupon  a  plea  of  covenant  was  sum- 
moned between  them  in  the  same  court,  that  is  to  say,  that  the 
said  John  Horsey  acknowledged  the  aforesaid  manors,  rectories, 
tenements,  and  hereditaments,  with  the  appurtenances,  and  the 
advowsons  aforesaid,  to  be  the  right  of  the  said  Viscount,  as 
those  which  the  said  Viscount,  Richard  Rogers,  Henry  Ashley, 
Thomas  Howard,  George  Trenchard,  John  Strangeways,  John 
Williams,  Richard  Watkins,  Thomas  Mullins,'  Henry  Coker, 
Edward  St.  Kerke,  John  Fitz- James,  and  George  Gilbert,  had 
of  the  gift  of  the  said  John  Horsey,  and  those  he  released  and 
quit-claimed  for  him  and  his  heirs,  to  the  said  Viscount,  Richard 
Rogers,  Henry  Ashley,  Thomas  Howard,  George  Trenchard, 
John  Strangeways,  John  Williams,  llichard  Watkins,  Thomas 
Mullens,  Henry  Coker,  Edward  St.  Kerke,  John  Fitz-James, 
and  George  Gilbert,  and  to  the  heirs  of  the  said  Viscount  for 
ever;  and  further,  the  said  John  Horsey  granted  for  him  and 
his  heirs,  that  they  would  warrant  to  the  aforesaid  Viscoiuit, 
Richard  Rogers,    Henry  Ashley,   Thomas  Howard,  George 
Trenchard,  John  Strangeways,  John  Williams,  Richard  Wat- 
kins, Thomas  Mullins,  Henry  Coker,  Edward  St.  Kerice,  John 
Fitz-James,  and  George  Gilbert,  and  to  the  heirs  of  the  said 
Viscount,  the  aforesaid  manors,  rectories,  tenements^  and  here?. 
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ditaments,  with  the  appurtenances,  and  the  advowsons  aForeSaid, 
against  all  men  for  ever ;  the  tenor  of  which  fine  foUoweth  in 
these  words,  ss.  This  is  the  final  agreement,  made  in  the  court 
of  the  lady  the  Queen,  at  the  castle  of  Hertford,  on  the  morrow 
of  All  Souls,  in  the  year  of  the  reign  of  Elizabeth  by  the  grace 
of  God,  of  England,  France,  and  Ireland,  Queen»  defender  of  the 
faith,  &c.  from  the  Conquest,  the  24th,  before  Edmond  Ander- 
son, Knt.  Thomas  Meade,  Francis  Windham,  and  William 
Periam,  justices,  and  others  of  the  Queen's  faithful  people  then 
there  present:  between  Henry  Viscount  Bindon,  Richard  Ro- 
gers, Knt,  Henry  Ashley,  Knt.,  Thomas  Howard,  Esq.  George 
JTrenchard,  Esq.  John  Strangeways,  Esq.  John  Williams,  Esq. 
Richard  ♦Watkins,  Esq.  Thomas  MuUins,  Esq  Hen^  Coker,  [  *  86  b.  ] 
Esq.   Edward   St  Kerke,  Esq.    John    Fitz-James,    Esq.  and 
George  Gilbert,  Esq.  plaintiffs,  and  John  Horsey,  Knt.  de- 
forceant,  of  the  manors  of  Clyfton,  Malanke,  Thorneford,  Ne- 
ther-Compton,  Bradford,  Sherborn,  Wyke,  Horseys-Melcomb, 
otherwise   Sturges  Melcomb,  with  the  appurtenances,  and  of 
250  messuages,  100  tofts,  10  mills,  10  dovehouses,  3000  acres 
of  land,  20O0  acres  of  meadow,  6000  acres  of  furze  and  heath, 
and  10  pounds  rent,  with  the  appurtenances,  in  Yettminster 
Ryme-intrinseca,  Thomefbrd,  Bradford,  Beere-Hacket,  Sher- 
born, Lillington,  Nether  Compton,  Over-Compton,  Long  Bur- 
ton,  Oburne,    Heyden,    Up   Melcombe,    Nether  Melcombe, 
Cheselborn,  Buckland,  Plushe,    Maypowder^   Mylton,    other- 
wise Midleton,  and  Helton,  and  of  the  rectory  of  Bradford, 
with  the  appurtenances,    and  also  of  the  advowsons  of  the 
churches  of  Melcombe,  Nether  Melcombe,  Clyfton,  Malanke, 
Thorneford,  ^  Nether  Compton,  and  Bradford  in  the  county  of 
Dorset,  and  of  the  manor  of  Horsey  and  Piegnes,  with  the 
nppurtjBnances,  and  of  20  messuages,  six  tofts,  two  mills,  two 
dovehouses,  1000  acres  of  land,  600   acres  of  meadow,  1200 
acres  of  pasture,  40  acres  of  wood,  1000  acres  of  furze  and 
heath,  and  40  shillings  rent,  with  the  appurtenances,  in  Bridge- 
water,  Chilton,  Bou^h,  St3rford,  Berwick,  Weston,  Baudrip, 
Peryton,  Chedsey,  Wembdon,  and  Cannington,  in  the  county 
of  Somerset ;  whereupon  a  plea  of  covenant  was  summoned  be- 
tween them  in  the  said  court,  that,  is  to  say,  that  the  said  John 
Horsey  acknowledged  the  aforesaid  manors,    rectories,  tene- 
ments, and  rents,  with  the  appurtenances,  and  the  advowsons 
aforesaid,  to  be  the  right  of  the  said  Viscount,  as  those  which 
he  the  said  Viscount,  Richard,  Henry,  Thomas,  George,  John 
Strangeways,  JohnWUliams,  Richard,Thomas,  Henry,  Edward, 
John  Fitz-James,  and  George,  have  of  the  gift  of  the  aforesaid 
John  Horsey,  and  those  he  released  and  quit-claimed  from  him 
and  his   heirs,  to   the   aforesaid  Viscount,  Richard,    Henry, 
Thomas,  George,  John  Strangeways,  John  Williams,  Richard, 
Thomas,  Henry,  Edward,  Jonn  Fitz-James,  and  George,  and 
to  the  heirs  of  the  said  Viscount,  for  ever;  and  moreover,  the 
said  John  Horsey  granted  for  him  and  his  heirs,  that  they  would 
warrant  to  the  said  Viscount,  Richard, Henry,  Thomas,  G^rge^ 
John  Strangewa}rs,  John  Williams,  Richard,  Thomas,  Henry, 
Edward,  John  Fitz-James,  and  George,  and  to  the  heirs  of  the 
^id  Viscount,  the  aforesaid  manorsi  rectories,  tenements,  and 
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rents,  with  the  appurtenances,  and  the  advowsoos  aforesaid, 
Uses  of  the  against  all  men  for  ever.  And  for  this  recognition,  rdeaie, 
fine,  to  Sir  J.  quit-clain],  warranty,  fine,  and  concord,  the  said  Viscoont, 
blander  to  Richard,  Henry,  Thomas,  George,  John  Strangeways,  John 
Edith,  the  Williams,  Richard,  Thomas,  Henry,  John  Fitz-James,  and 
T^d^^tRzi  h  ^^^B^*  g*^®  ^^  ^®  aforesaid  John  Horsey  2680  pounds 
H? for  life  ^  Sterling;  which  fine  aforesaid,  in  form  afcn-esaid  levied,  was 
remainder  to  had,  and  levied  of  the  manor  and  tenements  called  Over- 
*^J^^^  Melcombe,  otherwise  Horsey's-Melcombe^  ♦otherwise  Sturg»- 
ma^er^to  Melcombe,  with  the  appurtenances,  to  die  use  of  the  said 
J.  H.  in  tail,  John  Horsey,  and  the  heirs  male  of  the  body  of  the  said 
th!?ri^t  hiirs  ^^^^  Horsey  lawfully  b^otten,  and  for  default  oi  such 
</Sir  John.  issue,  to  the  use  of  Edith,  now  wife  of  the  said  Ralph  Horsey, 
T  *  87  a  1  ^^^  the  term  of  her  life,  and  after  the  decease  of  the  said  Edith, 
^  '  -^  to  the  use  of  the  aforesaid  Ralph  Horsey  and  the  heirs  male  of 

his  body  lawfully  begotten;  and  for  de&ult  of  such  issue,  to  the 
use  of  Jasper  Horsey,  brother  of  the  said  Ralph  Horsey,  and  the 
heirs  male  of  his  body  lawfully  begotten,  and  forde&ult  of  such 
issue,  to  the  use  of  the  right  lieirs  of  the  aforesaid  John  Horsey 
for  ever;  by  virtue  of  wnich,  and  by  force  of  the  aforesaid  act 
of  Parliament  for  transferring  uses  into  possession,  made  and 
provided,  the  aforesaid  John  Horsey  was  seised  of  the  aforesaid 
manor  and  tenements,  called  Over  Melcombe,  otherwise  Hor- 
sey's  Melcombe,  otherwise  Sturges- Melcombe,  with  the  appur- 
tenances, in  his  demesne  as  of  fee  tail,  that  is  to  say,  to  him  and 
the  heirs  male  of  his  body  lawfully  begotten,  the  remaiuder 
thereof  to  the  aforesaid  Edith,  for  the  term  of  her  life,  die  re- 
mainder thereof  to  the  aforesaid  Ralph  Horsey  in  fee  tail,  that 
is  to  say,  to  him  and  the  heirs  male  of  his  body  lawfully  bea- 
ten, the  remainder  thereof  to  the  aforesaid  Jasper  Horsey  in 
fee  tail,  that  is  to  say,  to  him  and  the  heirs  male  of  his  body 
lawfully  begotten,  the  remainder  thereof  over  to  the  rigiit  heirs 
Robert,  the  of  the  said  John  Horsey  for  ever.  And  the  same  jurors  for- 
younggr,  had  fj^^^  say,  upon  their  oath  aforesaid,  that  afterwards,  and  before 
usae    ic  ar  .  ^^^  within  written  time,  when,  &c.  that  is  to  say,  on  the  «Oth 

day  of  January,  in  the  29th  year  of  the  reign  of'^  the  said  lady 
the  now  Queen,  the  aforesaid  Robert  Bingham,  the  younger,  and 
Anne,  at  Melcombe  aforesaid,  had  issue  between  them  lawfully 
begotten,  Richard  Bingham,  son  and  heir  apparent  of  the  said 
Robert  Bingham,  the  younger :  and  that  the  aforesaid  Robert 
Bingham  and  Anne,  of  the  said  manors,  lands,  and  tenements, 
called  Woolcomb  Binghams,   so  as  before  is  said,  being  seised, 
the  remainder  thereof  in  form  aforesaid  expectant ;  and  the  said 
Robert  Bingham,  the  elder,  and  Jane  his  wife,  so  as  before  is 
said,  of  the  aforesaid  manor  of  Nether  Melcnm,  otherwise  Mel- 
cum  Bingham,  with  the  appurtenances,  whereof  Sec  being  seised, 
the  remainder  thereof,  to  the  aforesaid  Robert  Bingham  the 
younger,  and  the  heirs  of  his  body,  upon  the  body  of  the  said 
Anne  lawfully  begotten,  the  remainder  thereof  to  the  right  heirs 
And,  30  Eliz.,  of  the  said  Robert  Bingham,  the  dder,  expectant ;  he  the  said 
Anne  hS^"*^    Robert  Bingham,  the  younger,  afterwards,  and  before  the  time 
widow,  and      within  written,  when,  &c.  that  is  to  say,  on  the  1  Ith  day  of  No- 
said  Richard,   vember,  in  the  SOth  year  of  the  reign  of  the  said  lady  thenov 
bis  soaand      Qucen^  at  Melcombe  aforesaid,  died  seised  of  such  estate  of  sod 
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In  the  premises  as  aforesaid,  and  the  said  Anne  did  snrvive  him,  ^^}f>  the" 
and  held  herself  in  in  the  manor  aforesaid,  and  tenements  called  ^^^  withm 
Woodcomb  Binghams,  and  was  thereof  sole  seised  in  her  de- 
mesne *a8  of  freehol(^  for  the  term  of  her  life,  by  right  of  [  *  87  b«  ] 
survivor;  and  that  after  the  death  of  the  said  Robert  Bingham, 
the  younger,  the  remainder  of  the  aforesaid  manor  of  Nether 
Melcum,  otherwise  Melcum  Bingham,  with  the  appurtenances, 
whereof,  &c.  in  fee  tail  descended  to  the  said  Richard  Bingham, 
as  son  and  heir  of  the  bodv  of  the  said  Robert  Bingham,  the 
younger,  upon  the  body  of  the  sdd  Anne  begotten ;  the  said 
Richard  Bingham,  at  the  time  of  the  death  of  the  aforesaid 
Robert  Bingnam,  the  younger,  his  father,  being  within  age^  that 
is  to  say,  ofthe  age  of  one  year  and  nine  months,  and  no  more ; 
and  that  the  said  Anne,  of  the  aforesaid  manor  and  tenements 
called  Woolcombe  Binghams,  in  form  aforesaid,  being  seised^ 
and  the  said  Robert  Bingham,  the  elder,  and  Jane  his  wife,  of 
the  aforesaid  manor  of  Nether-Melcum,  otherwise  Meloombe 
Binghams,  with  the  appurtenances,  whereof,  &c.  in  form  afore* 
said,  being  seised,  remainder  thereof  in  form  aforesaid  expeo* 
tant;  the  said  Anne^  afterwards,  and  before  the  within  written  Said  Anne 
time,  when,  &c.  at  Melcombe  aforesaid,  took  to  husband  one  ^^''JTJ'^'. 
John  Stroud,  Esq. ;  and  the  jurors  aforesaid  further  say,  upon  stroad.   ^  " 
their  oath  aforesaid,  that,  at  the  time  of  the  death  of  the  said 
Robert  Bingham,  the  younger,  and  before  the  within  written 
time,  when.  Sec  the  aforesaid  John  Horsey  was  seised  ofthe  said  Sir  J.  H.  3i 
manor,  of  Over  Melcum,  otherwise  Horse/s  Melcum,  other-t  E*»'-  suffered 
wise  Sturges  Melciun,  with  the  appurtenances,  in  his  demesne  covery  ofthe 
as  of  fee  tail,  that  is  to  say,  to  him  and  the  heirs  male  of  his  manor  of  Hor-* 
body  lawfully  begotten,  the  remainder  thereof  over  in  form  afore-  *^^'^  Melcum. 
said  expectant ;  and  the  said  John  Horsey,  being  so  seised 
thereof,  one  John  Popham^  Knight,  Chief  Justice  of  the  said 
lady  the  Queen,  assigned  to  hold  pleas  before  the  Queen  herself^ 
by  the  name  of  John  Popham,  Esq.  George  Trenchard,  Esq. 
and  Edward  Gorge,  Esq.  before  the  within  written  time  when, 
&c.  that  is  to  say,  the  26  th  day  of  March,  in  the  dUt  year  ofthe 
reign  of  the  -said  lady  the  now  Queen,  out  of  the  Court  of  Chan« 
eery  of  the  said  lady  the  Queen,  at  Westminster  in  the  county^ 
of  Middlesex  then  being,  sued  forth  a  certain  writ  of  the  said 
lady  the  Queen,  of  entry  upon  disseisin  in  the  post  (n),  against  the 
said  John  Horsey,  then  tenant  ofthe  freehold  of  the  said  manor 
of  Over  Melcum,  otherwise  Sturges  Melcum,  with  the  apparte* 
nances  of  the  said  manor,  by  the  name  of  the  manor  of  Horses 
Melcum,  otherwise  Sturges  Melcum,  with  the  appurtenances, 
and  JO  messuages,  SCO  acres  of  land,  200  acres  of  meadow, 
5000  acres  of  pasture,  300  acres  of  wood,  and  SCO  acres  of 
furze  and  heath,  with  the  appurtenances,  in  Horsejr's  Melcum, 
otherwise  Sturges  Melcum,  to  the  then  Sheriff  of  the  aforesaid 
county  of  Dorset  directed ;  by  which  writ,  the  said  lady  the 
now  Queen  to  the  then  sheriff  of  Dorset  commanded,  that  the 
said  then  sheriff  should  command  the  said  John  Horsey,  that 
justly  and  without  delay  he  should  •render  to  the  said  John  []*d8  a.  3^ 
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Popham,  George  Trenchard,  and  Edward  Oorge^  the  said  manor 
of  riorsey's  Melcum,  otherwise  Sturges  Melcum,  with  the  ap- 
purtenances, and  1 0  messuages,  SOO  acres  of  land,  200  acres  of 
meadow,  5000  acres  of  pasture,  300  acres  of  wood,  and  300  acres 
of  furze  and  heath,  with  the  appurtenances,  in  Horsev's  Mel* 
cum,  otherwise  Sturges  Melcum,  which  the  said  John  Popham, 
George  Trenchard,  and  Edward  Gorge^  claimed  to  be  their 
right  and  inheritance,  and  into  which  the  said  John  Horsey  had 
not  entry,  but  after  a  disseisin  which  Hugh  Hunt  thereof  un- 
justly and  without  judgment  made  to  the  said  John  Popham, 
George  Trenchard,  and  Edward  Gorge,  within  30  years  then 
last  past,  as  th^  said,  and  whereof  they  complained  that  the 
aforesaid  John  Horsey  did  them  deforce;  and  if  he  should  not 
so  do,  and  the  said  John  Popham,  George  Trenchard,  and  Ed- 
ward Gorge,  should  secure  the  said  sheriff  for  the  prosecution 
of  their  daim,  that  then  the  said  sheriff  should  summon  the 
aforesaid  John  Horsey,  that  he  should  be  before  the  then  jus- 
tices of  the  said  lady  the  Queen,  of  the  bench,  at  Westminster 
aforesaid,  from  Easter-day  in  15  days  then  next  following,  to 
shew  why  he  had  not  done  it,  and  that  the  said  sheriff  should 
have  then  there  the  said  writ:  at  which  15  days  of  Easter,  be- 
fore Edward  Anderson,  Knight,  and  his  companions,  then  jus- 
tices of  the  said  lady  the  Queen,  of  the  Bench,  at  Westminster 
aforesaid,  came  as  well  the  aforesaid  John  Popham,  George 
Trenchard,  and  Edward  Gorge,  in  their  proper  persons,  as  the 
said  John  Horsey,  by  John  Willis,  his  attorney;  and  Robert 
Frampton,  Esq.,  then  sheriff  of  the  county  of  Dorset  aforesaid, 
then  and  Uiere  returned  the  writ  aforesaid  to  him*  in  form  afore- 
said, directed,  in  all  things  served  and  executed ;  that  is  to  saj, 
that  the  said  John  Popham,  George  Trenchard,  and  Edward 
Gorge  had  found  to  the  said  sheriff  pledges  to  prosecute  the 
said  writ ;  that  is  to  say,  John  Doe  and  Richard  Roe:  and  that 
the  said  John  Horsey  was  summoned  by  John  Den  and  Richard 
Fen :  and  thereupon  the  said  John  Popham,  George  Trenchard, 
and  Edward  Gorge,  declaring  against  the  said  John  Horsey, 
upon  the  writ  aforesaid,  in   their  proper  persons,  demanded 

Spiinst  the  said  Johji  Horsey,  the  said  manor  and  tenements 
oresaid,  with  the  appurtenances,  as  their  right  and  inheritance, 
and  into  which  the  said  John  Horsey  had  not  entry,  but  after 
the  disseisin  which  Hugh  Hunt  thereof  unjustly  and  without 
judgment  did  to  the  said  John  Popham,  George  Trenchard,  and 
Edward  Gorge,  within  30  years  then  last  past,  &c. ;  and  where- 
upon they  then  said,  that  they  themselves  were  seised  of  the 
manor  and  those  tenements,  with  the  appurtenances,  in  their 
demesne  as  of  fee  and  right,  in  time  of  peace,  in  the  time  of  the 
said  lady  the  Queen  that  now  is,  by  talking  thereof  the  profits 
to  the  value,  &c«  and  into  which,  &c.  and  thereof  they  brought 
suit,  &c.  And  the  said  John  Horsey  then  and  there  defended 
his  right  when,  Sec,  and  vouched  thereof  to  warranty  David 
Howei,  who  was  then  present  in  the  same  court  in  his  proper 
[  *  88  b.  ]  person,  and  freely  the  manor  and  tenements  ^aforesaid,  with  the 
appurtenances,  then  to  him  did  warrant.  And  upon  this,  the 
aforesaid  John  Popham,  George  Trenchard,  and  EdwaHTjorge 
thea  demanded  against  him  the  said  David^  tenant  by  his  war- 


88  a.  b.— 89  a.  binc^ham's  CASti.  655 

ranty^  the  manor  and  tenements  aforesaid,  with. the  appurtenant* 
ces,  in  form  aforesaid,  &c«;  and  whereupon  they  said,  that  they 
themselves  were  seised  of  the  manor  and  tenements  aforesaid, 
with  the  appurtenances,  in  their  demesne  as  of  fee  and  right,  in 
time  of  peace,  in  the  time  of  the  lady  the  Queen  that  now  is,  by 
taking  the  profits  thereof,  to  the  value,  &c.,  and  into  which,  &c., 
and  thereof  they  then  brought  suit.  Sec.  And  the  aforesaid 
David,  then  tenant  by  his  warranty,  defended  his  right,  when, 
&C.,  and  said  that  the  aforesaid  Hugh  Hunt  did  not  disseise  the 
said  John  Popham,  George  Trenchard,  and  Edward  Grorge,  of 
the  manor  and  tenements  aforesaid,  with  the  appurtenances,  as 
the  said  John  Popham,  George  Trenchard,  and  Edward  Gorge, 
by  their  writ  and  declaration  aforesaid  above  supposed;  and  of 
this  he  put  himself  upon  the  country;  and  the  said  John  Pop- 
ham, George  Trenchard,  and  Edward  Gorge,  then,  prayed  li- 
cence thereof  to  imparl,  and  had  it,  &c.;  and  afterwards  the 
said  John  Popham,  George  Trenchard,  and  Edward  Gorge, 
came  back  into  the  same  court  the  same  term,  in  their  proper 
persons,  and  the  said  David,  although  he  was  solemnly  called, 
did  not  come  back,  but  departed  in  contempt  of  the  said  court, 
and  made  default  Therefore  then  by  the  same  court,  it  was 
considered,  that  the  aforesaid  John  Popham,  George  Tren- 
chard, and  Edward  Gorge,  should  recover  their  seisin  against 
the  said  John  Horsey,  of  the  manor  and  tenements  aforesaid, 
with  the  appurtenances,  and  that  the  said  John  Horsey  should 
have  of  the  land  of  the  said  David,  to  the  value,  &c ,  and  the. 
said  David  should  be  in  mercy,  Sec.  And  upon  this,  the  afore-  Writ, 
said  John  Popham,  George  Trenchard,  and  Edward  Gorge, 
then  prayed  a  writ  of  the  laidy  the  Queen,  to  the  sheriff  of  Dor- 
set aforesaid  to  be  directed,  to  give  them  full  seisin  of  the  manor 
and  tenements  aforesaid,  with  the  appurtenances,  and  it  was 
granted  unto  them  returnable  there,  from  the  day  of  Easter  in 
five  weeks  then  next  following,  &c.  At  which  day,  before  Ed-  Retam. 
mund  Anderson,  Knight,  and  his  companions,  then  justices  of 
the  said  lady  the  Queen,  of  the  Bench,  that  is  to  say,  at  West- 
minster aforesaid,  came  the  aforesaid  John  Popham,  George 
Trenchard,  and  Edward  Gorge,  in  their  proper  persons,  and  the 
aforesaid  Robert  Frampton,  Esq.,  then  sheriff  of  the  aforesaid 
county  of  Dorset,  then  returned  that  he,  by  virtue. of  the  said 
writ  to  him  directed,  gave  to  the  said  John  Popham,  George 
Trenchard,  and  Edward  Gorge,  full  seisin  of  the  manor  and 
tenements  aforesaid,  with  the  appurtenances,  as  by  the  said  writ 
lie  was  commanded;  the  tenor  of  which  recovery  followeth  in  The  recovery, 
these  words,  ss.  Dorset,  ss.  John  Popham,  E^.  George  Tren- 
chard, Esq.  and  Edward  Gorge,  Esq.  in  their  proper  persons 
demand  against  John  Horsey,  ICnight,  the  manor  of  Horsey's 
Melcum,  otherwise  Sturges  Melcum,  with  the  appurtenances, 
♦and  10  messuages,  300  acres  of  land,  200  acres  of  meadow,  [  *  89  a.  3 
5000  acres  of  pasture,  300  acres  of  wood,  and  800  acres  of  furze 
and  heath,  with  the  appurtenances,  in  Horse/s  Melcum,  other- 
wise Sturges  Melcum,  as  their  right  and  inheritance,  and  into 
which  the  said  John  Horsey  had  not  entry,  but  after  a  disseisin, 
which  Hugh  Hunt  thereof  unjustly  and  without  judgment  did 
to  the  said  John  Popham,  George,  and  Edward,  within  30  years 
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now  last  past,  8cc ;  and  whereupon  they  say^  thtft  they  them- 
selves were  seised  of  the  manor  and  tenements  afbrcsaid,  with  the 
appurtenances,  in  their  demesne  as  of  fee  and  right,  in  time  of 
peace,  in  the  time  of  the  lady  the  now  Queen,  by  taking  the  pro- 
fits thereof,  to  the  value,  &c.  and  into  which,  &c.  and  thereof 
they  bring  suit,  &c.     And  the  aforesaid  John  Horsey,  by  John 

H.  Willis,  his  attorney,  cometh  and  defendeth  bis  right  when,  &c. 
and  voucheth  thereof  to  warranty  David  Howd,  who  is  present 
here  in  court  in  his  proper  person,  and  freely  the  manor  and 
tenements  aforesaid,  with  the  appurtenanoesi  to  hioi  dotb  war* 
rant;  and  npon  this,  the  aforesaid  John  Popham,  Oeorae  Tren- 
chard,  and  Edward  Gorges  demand  against  the  aaia  David, 
tenant  by  his  warranty,  the  manor  and  tenements  aforesaid, 
with  the  appurtenances,  in  form  aforesiud,  &c. ;  and  whereopon 
they  say,  that  they  themselves  were  seised  o(  the  manor  and 
tenements  aforesaid,  with  the  appurtenances,  in  their  demesne 
as  of  fee  and  right,  in  time  of  peace,  in  the  time  of  tlie  lady  the 
Queen  that  now  is,  by  taking  the  profits  thereof,  to  the  valufl^  ftc 
and  into  which,  &c.,  and  thereof  they  bring  suit,  &c.     And  the 
said  David,  tenant  by  his  warranty,  defendeth  bis  rights  wlien, 
&c.  and  saith,  that  the  said  Hugh  did  not  disseise  tbe.aferesaid 
John  Popham,  (Seorge,  and  Edward,  of  the  manor  and  ten^ 
ments  aforesaid,  with  the  appurtenances,  as  the  said  Johi^ 
George,  and  Edward,  by  their  writ  and  declaration  aforesaid^ 
above  suppose,  and  of  this  he  puts  himself  upon  the  country,  ttc; 
And  the  aforesaid  John  Popham,  George,  and  Edward,  prayli* 
cence  thereof  to  imparl,  and  have  it,  oic. ;  and  afterwards  the 
said  John,  George,  and  Edward  return  here  into  court  the  same 
term  in  their  proper  persons;  and  the  said  David,  alihougli  so* 
lemnly  called,  doth  not  come,  but  departed  in  despite  of  the 
court,  and  made  default.     Therefore  it  is  considered,  that  the 
aforesaid  Jbhn  Popham,   George,  and  Edward,  recover  tbar 
seisin  against  the  aforesaid  John  Horsey  of  the  manor  and  tene- 
ments aforesaid,  with  the  appurtenances,  and  tliat  the  said  John 
have  of  the  land  of  the  said  David  to  the  value,  &c.  and  the  said 
David  in  mercy,  &c.     And  upon  tliis  the  aforesaid  John  I\)p- 
ham,  George,  and  Edward,  pray  a  writ  of  the  lady  the  Queen, 
to  the  sheriff  of  the  county  aforesaid  to  be  directed,  to  give  them 

]  full  seisin  of  the  manor  and  tenements  •aforesaid,  with  the  appur- 
tenances, and  it  is  granted  unto  them,  returnable  liere  from  - 
Easter  day  in  five  weeks,  &c  At  which  day  here  came  the 
aforesaid  John  Popham,  George^  and  Edward,  in  their  pit>per 
persons,  and  the  sheriff,  that  is  to  say,  Robert  Frampton,  En. 
now  returned  that  he,  by  virtue  of  the  said  writ  to  him  diieclra, 
on  the  29th  day  of  April  last  past,  gave  to  the  said  John  Popham, 
George,  and  Edward,  full  seisin  of  the  manor  and  teneatents 
aforesaid,  with  the  appurtenances,  as  by  the  said  writ  to  him  it 

•  was  commanded,  &c.  Which  recovery,  in  form  aforesaid  bad^ 
was  had  to  die  use  of  the  said  John  Horsey  and  Dorothy  then 
his  wife,  and  to  the  heirs  male  of  the  body  of  the  aaid  John  law- 
fully be^tten;  and  for  default  of  such  issue,  to  the  use  of  die 
aforesaiu  Jasper  Horsey,  and  the  heirs  male  of  the  aaid  Jasper 

tail,  rcmaiudcr  to  the  use  of  the  right  beirs  of  Sir  Jobo.- 
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lAwfully  begotten,  nnd  for  default  of  such  issue,  to  tlie  use  of  the 
right  heirs  of  the  said  John  Horsey  forever;  by  virtue  wherecil^ 
and  by  force  of  the  said  act  of  parliament  for  transferring  unes 
into  possession,  made,  the  aforesaid  John  Horsey  and  Dorothy 
were  seised  of  that  manor,  with  the  appurtenances,  that  is  to  say, 
the  said  John  Horsey  in  his  demesne  as  of  fee-tail,  that  is  to  say, 
to  him  and  the  hehrs  male  of  his  body  lawfully  begotten,  and  the 
aforesaid  Dorothy,  in  her  demesne  as  of  freehold,  for  and  during 
her  life,  the  remainder  thereof  in  form  aforesaid  expectant;  and  -^ir  John,  si 
the  said  John  and  Dorothy,  being  so  seised  thereof,  the  remain-  ^*t^^ 
der  thereof  in  form  aforesaid  expectant,  the  said  John  Horsey  icATiuKDMH).' 
afterwards  and  before  the  within  written  time,  when,  &c*  that  is  tbVf  bit  widow 
to  say,  on  the  7th  day  of  September,  in  the  3 1st  year  of  the  reign  JjJJ}  l^*'^'**' 
of  the  said  lady  the  now  Queen,  at  Melcum  aforesaid,  of  such  his  witc  of  R.  A. 
estate  thereof  died  seised,  without  isatue  male  of  his  body,  law-  bi«  ^ier,aa4 
fiiUy  begotten ;  and  the  aforesaid  Dorothy  him  over-lived  and  2nJ»  oihw*** 
held  herself  in,  in  the  manor  aforesaid,  with  the  appurtenancesy  sitter,  hit  c«. 
and  was  tliereof  sole  seised  in  her  demesne  as  of  freehold  for  the  ^^^- 
term  of  her  life,  by  way  of  survivor,  the  remainder  thereof  in 
form  aforesaid  expectant :  and  that  Mary  Arnold,  wife  of  Rich- 
ard Arnold,  Esq.  was  only  sister  and  co-heir  of  the  said  John 
Horsey,  and  Reginald  Moon,  Knight,  was  another  co-heir  of  the 
aforesaid  John  Horsey,  that  is  to  say,  son  and  heir  of  William 
Moon,  Knight,  and  Elizabeth  his  wife,  other  sister  of  the  said 
John  Horsey.     And  the  jurors  aforesaid  further  say,  upon  their  Dorothy,  f 
oath  aforesaid,  that  the  aforesaid  Dorothy  of  the  aforesaid  manor  ^^*'  ^^^ » 
of  Over  Melcum,  otherwise  Horsey 's  Melcum,  otherwise  Sturges 
Melcum,  with  the  appurtenances,  in  form  aforesaid  being  seised, 
afterward,  and  before  the  within  written  time,  when,  &c«  that  is 
to  say,  on  the  first  day  of  September,  in  the  S^d  year  of  the 
reign  of  the  said  lady  the  now  Queen,  at  Melcum  aforesaid,  died 
of  such  her  estate  so  seised ;  after  whose  death  the  aforesaid  aftM*  whots 
Ralph  Horsey,  and  *Edith  entered  into  the  aforesaid  manor  of  i2jj[^'*'^* 
Over  Melcum,  otherwise  Horsey's  Melcum,  otherwise  Sturges  Edith^Ut 
Melcum,  with  the  appurtenances,  and  were  thereof  seised,  as  the  wife,  eocercd 
law  reouireth.    And  the  said  jurors  further  say,  upon  their  oath  ^Ss^^the 
-sfbreaaid,  that  the  said  Robert  Bingham  the  elder,  and  Jane,  manor  of  Kor- 
being  so  seised  of  the  aforesaid  manor  of  Nether  Melcum,  *^'*  Mokaa. 
otherwise  Melcum  Bingham's,  with  the  appurtenances,  whereof    [  *  90  a«] 
&C.,  for  the  term  of  their  lives,  as  aforesaid,  the  remainder  there-  Robsrt  Biag- 
of  in  form  aforesaid  expectant,  the  said  Robert  Bingham  the  ^>  ^kh. 
elder,  afterward  and  before  the  said  time,  when,  &c.  that  is  to  say,  dM^'iMitiK 
on  the  11th  day  of  January,  in  the  d6th  vear  of  the  reign  of  the  thetaUiaM- 
aaid  lady  the  now  Queen,  at  Melcum  aforesaid,  died,  seised  of  ^^  ^^ti^ 
such  his  eatate  thereof,  the  said  Richard  Bingham  being  cousin  age,  ^ 
and  heir  of  the  said  Robert  Binffham  the  elder,  that  is  to  say, 
um  and  heir  of  the  aforesaid  Robert  Bingham  die  younger,  son 
and  heir  of  the  said  Robert  Bingham  the  elder  (o),  anu  within 
the  age  of  twenty-one  years,  that  is  to  say,  of  4ie  age  of  eight 
years,  and  no  more;  and  that  the  aforesaid  Richard  Bingham  ia  who  is  now 
yet  living  and  in  full  life,  that  is  to  say,  at  Melcum  aforesaid;  and  ^^^c^- 
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tliat  the  aforesaid  Jane  over-lived  the  aforeBaici  Robert  Bingfasin 

the  elder,  niul  held  herself  in,  in  the  aforesaid  Manor  of  tocher 

Melcum,  otherwise  Melcuin  Binghams,  with  the  appurtenancesy 

whereof,  &c^  and  was  thereof  sole  seised  in  her  demesne  ns  of 

freehold,  for  the  term  of  her  life  by  ri<rht  of  survivor,  tberemairf- 

Jauc,  tlic  ^]gj.  thereof  in  form  aforesaid,  as  the  law  requireth  ;  and  that  the 

KobeTtning"   aforesaid  June,  being  seised  in  form  aforesaid  of  the  afi3resaid 

ham,  ti!c    '^     manor  of  Nether  Melcum,  otherwise  Melcum  Binghams,  with 

I'idci ,  seiHrd     ^jj^  appurtenances,  whereof,  &c.,  in  her  demesne  as  of  freehold, 

of  Mciciiin       for  the  term  of  her  life,  the  aforesaid  Jane  afterwards,  aild  befixe 

Bingiiatn«,4i    the  within  written  time,  when,  &c.  that  is  to  say,  on  tbe  second 

E 136.  ciifci ;       ^jjjy  ^^f  ^prii^  in  ^jjg  41st  year  of  the  reign  of  the  said  lady,  the 

now  Queen,  at  Melcum  aforesaid,  died  seised  of  soch  her  estate 

af^er  whose      thereof;  after  whose  death,  and  before  the  within  written  tinie^ 

dehth,  Sir  when,  &c.  the  aforesaid  Ralph  Horsey,  Richard  Veal,  and  Ed- 
Ralph  and  the  -Vl  •  .1        .  •.!_•  "^       •  ^  •.!_    ^l_ 

other  defend-  Ward  Ooor,  into  the  tenements  withm  written,  with  the  appurte- 
nnts  entered  nances,  entered ;  and  that  afterwai*d«  and  before  the  within  wri^ 
mto  the  pre-     ^^^  time,  when,  &c.,  the  aforesaid  John  Stroud  and  Anne  his 

wife,  and  Richard  Bingham,  entered  into  the  aforesaid  manor  of 
John  .Stroud,  Nether  Melcum,  otherwise  Melcum  Binghams,  with  the  appur* 
wife,  ancT  ^ "  tenances,  whereof,  &c.,  in  the  riffht  of  the  said  Richard  Bui^ 
Richard  en-  ham ;  by  virtue  of  which  the  aforesaid  Richard  Binghan  was 
xnid^Rirhard  ^^^  ^^  ^^^  ^^  ^^  manor  aforesaid,  with  the  itppunenaiioe% 
beiii^  fieised  of  thereof,  &C. ;  and  so  thereof  being  seised,  afterward,  and  before 
the  manor  of     the  within  written  time,  when,  &c.  that  is  to  say,  on  the  7th  daj 

hlSJhe^'bf  ®f  Ap"'» '"  ^^^  4*s^  y^^^  ^•'*«  ""^'g"  ^f  ^^®  «^^^  ^^yi  *«  "?• 

deed  'indent-      Queen  aforesaid,  the  ^aforesaid  John  Stroud  and  Anne  his  inki 

cd,  7th  April,    and   the  said  Richard   Bingham,   upon  the  tenements  within 

mised  Hie  *       written,  by  theur  writing,  sealed  with  their  seals,  bearing  dtt^' 

same  to  Wm.    the  secouQ  day  of  April,  in  tbe  said  41st  year  of  the  ragn  of  the 

Albert  for        2aid  lady,  the  now  Queen  aforesaid  (to  the  jurors  aforesaid  in 

sevejiyea^.      evidence  shewed),  at  Melcum  aforesaid,  demised  the  aforesttd 

[     90  b.  J  manor  of  Nether  Melcum,  otherwise  Melcara  Binghams^  widi 

the  appurtenances,  whereof,  &c.  to  tH&  within  named  WiUiain 

Albert,  to  have  and  to  hold  to  him  and  his  assigns,  fran  the 

feast  of  the  Annunciation  of  the  blessed  Virgin    Maiy,  thai 

last  past,  before  the  date  of  the  said  writing,  for  the  tftmof 

seven  years  from  thence  next  and  immediate^  ensuhi^  iiiUy  to 

be  complete  and  ended ;  yielding  therefore  yearly^  oaring  tbe 

Yielding;  140/.   term  aforesaid,  140/.  per  annum,  at  the  feast  of  Sl  MidM»  tte 

per  annum.       Archangel,  and  the  Annunciation  of  the  Blessed  Virgin  Mirj, 

'^d***^'^  d^w^^*^     by  equal  portions  to  be  paid :  bv  virtue  of   which    devne^ 

poUe8»»cd,"nd  the  aforesaid  William  Albert,  on  the  aforesud  7th  day  of  Apifl, 

on  name  day     in  the  4 1st  year  aforesaid,  entered  into  tbe  Uoreiakl  Manor  ef 

plaS,  M  in    Nether  Melcum,  otherwise  Melcum  Binghatns^  with  fSbeiffp^ 

thedecilira-      tenances,  whereof,  &c.,  and  was  thereof  poaseaiedy  lig.tbellir 

tion  men-         requireth ;  and  being  so  possessed  therebf,  afterwards^  and  befibe 

tioned :  ^{^^  within  written  time,  when,  &c.  that  is  to  siEiy,  on  the  a&renU 

7th  day  of  April,  in  th(e  4 1st  year  aforesaid,  the  said  WiDiiiBi 

Albert,  upon  the  tenements  within  written  enlercd^  aDddoniadi 

tbe  tenements  within  written,  With  the  appurtenaticesifai  #IMy 

by  ^liiue  of     &c.  to  the  aforesaid  Geoi|^  Strond,  as  in  die  dedaratjon  widHB 

^hirh  demise    written  above  is  specifira;  by  virtue  of  whidi  difa 
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Jo'iStroud,  on  tlie  aforesaid  7tb  day  of  April,'  in  the  41fit   plaintiff  on- 
jrs^lriiCfalFtaaidj^  itito  the  tenements  within  written,  in  the  doclaro-  pogjej^/  "^^i 
inte^dlia  written  liieationed,  in  which,  &c«  entered,  and  was   the  said  Sir 
diereoC-^possessed,  as  the  law  requireth,  until  die  said   Ralph   Ralph,  and  the 
Horaev,  Richard  VeaU  and  Edwaitl  Goor,  on  the  within  written  amf  entfr  "d^' 
hVih'dkji€}£  Aprils  in  the  41st  year  aforesaid,  entered  npon  tile  and'  ejectk*d ' 
yoBseision  of  thel  said  Greorge  Stroud  (his  term  aforesaid  oot  ^^<"* 
liken  yet^mled),  and  did  eject,  expel,  and  amove  him  from  his 
possessionf;*  bnt  whether^  t^xin  the  whole  matter  aforesaid  by  the 
|aror^  afereaaid  in  form  aforesaid  found,  the  entry  of  the  said 
George  into  the  tenements  within  written,  with  the  appurtenaii* 
ee^  'b^Iawfiil  or  not,  the  said  jurors  are  altogether  ignorant,  and 
pmy  therefore  the  advice  of  the  court  here,  &&    Aaq  if,  upon  the  Jnry  prapr  ihe 
whole  inatter  aforesaid,  in  form  aforesaid  founds  -it  shall  seem  to   ^^^>^e  of  the 
the  oonrt  here,  &c^  that  the  entry  of  the   said  George  Strond    i,  '  ^  '  '    ■' 
intDthe  tehements  within  written,  with  the  appurtenances,  be 
-lawful,  then  the  aforesaid  jurors  say,  upon  their  oath  aforesaid, 
that  tbe' said  Ralph  Horsey,  Richard  Veal,  and  Edward  Goor, 
M^guihy  of  'the  trespass  and  gectment  within  written,  as  the 
aforesaid  Gooi^  Stroud  within  against  them  *coro[dainetb ;  and    C  *  90  a.  ] 
tbea^tbey  assess  the  damages  of  me  said  Greorge,  by  occasion  of 
•the  tr«^>ass  land  ejectment  within  written,  above  his  cliarges  and 
•«O0t9  by*hiin  about  his  suit  in  this  behalf  expended,  to  two  shiU 
lingsy  and  for  his  dosts  and  charges  to  twenty  shillings.     And  if, 
upon,  flie  whole  matter  aforesaid,  bv  the  jurors  aforesaid  in  form 
aforesaid  founds  it  shall  seem  to  the  court  here,  &c,  that  the 
•  entry  cf  the  said  George  Stroud  into  the  tenements  within  writ- 
ten, wkh  the  appurtenances,  be  notlawiiil,  then  the  aforesaid 
jurors  say,  upon  their  oath  aforesaid,  that  the  said  Ralph  Hor- 
sey, Ricpard  Veal,  and  Edward  Goor,  are  not  guilty  of  the  tres- 
pass and  ejectment  within  written,  as  the  said  Ralph  Horsey, 
Richard  Veal,  and  Edward  Goor,  thereof  within  have  allegea. 
And  beoanse  the  court  of  the  said  lady  the  Queen,  of  giving 
their  judgment  of  and  upon  the  premises,  are  not  yet  advised, 
day  thereof  is  given  to  the  parties  aforesaid,  before  the  lady  the 
Qoeea,  at  Westminster,  until  Friday  next  after  the  morrow  of 
the  HolyTrinityy  to  hear  their  judgement  thereof ;  because  the  CariaadvUare 
eodtt  of  the  said  lady  the  Queen  here,  thereof  are  not  yet,  he  ^^\r . 
At  which  day,  before  the  lady  the  Queen,  at  Westminster,  come     ^   ""' 
the^psKties  fiforesaid,  by  their  attomies  aforesaid^  and  because 
the  court  of  the  lady  the  Queen,  of  giving  their  judgement  of  and 
upon  the  premises,  are  not  yet  advised,  day  theimf  is  further 
.  giv^  to  the  parties  aforesaid,  before  the  lady  the  Queen,  at  West- 
niiilstef,  ilntil  Thursday  next  after  eight  days  of  St.  Michael,  ^ic^< 
tD'hlNar  their  jndgem^t  thereof;  b^aase  the  court  of  th6  said  lady 
^tlle  Queen. -keire^  thereof  are  not  yet,  &q.     At  which  day,  before         .  .    .  i 
>th^liuBy.tbe  Qneen,  at  Wedminstei^  come  the  parties  aforesaid, 
jbjr  tb&raitamies^- aforesaid;  and  because  the  coort  of  the  lady 
jl&Qi^e^^ofsctvibg  their  jodgnieilt  of  and  upon  the  prenuis»s, 
rsMnaot^  sdvtsedy  day  is  further  given  to  the  parties>aforesyd, 
iMbte  thtfkdyiKthe'Qiieeo,  at  Weadniuster,  until  Friday  next 
Jttteif  eight  dayf^oC*St. -Hilary,  to  hear  their  judgment  thereof;  ^Ij-  ^?  P'*^^ 

^hMUk  rtn;  orart^oP^he  said  lady  ihii  Queen,  tlieneof  ai^  not        * 

.■.•#.  ' 

u  u  2 


r,,.,.  ; 


.  .J(i 


KO  RiNoimH'sCAEX.  '  '^Vunn. 

■■■■'    ,\  yet,  ftc.    At  which  day,  before  the  Indy  thfe' QMen,  «W«t- 
'':  '     milliter,  come  the  parties  aforesaid,  by  their  attbrnles  aro'resald; 
and  because  the  court  of  the  said  lady  the  Qiieeh  here,  of  giving 
their  judgment  of  nnd  upon  the  premises,  arc  not  jct  auvi.sed, 
fiiriher  day  thereof  is  given  to  the  parties  aforesaid,  until  M^ed- 
Km*-  neiday  next  after  15  days  of  Easter,  to  bear  the r  jud^nieat 

thereof;  because  the  court  of  the  said  lady  the  iQneeo  line,  there- 
of are  not  yet,  &c.  At  which  day,  before  the. lady  the  Qosni)  at 
Westminster,  come  the  parties  aforesaid,  by  their  attoniieaaibre- 
aaid;  and  because  the  court  of  th*  said  lady  th«<Qae«if'Hen^  of 
giving  their  judgment  ihereof;  are  not  y«t  advised,  dar-lrgHea 
[  *  50  b.]  to  the  parties  aforesaid,  before  iheHady  tbeQumti;  At'WtJ^in- 
Trin.  Iter,  until  Friday  next  after  the  morrow  of  the  Holy  THoiQ^^  to 

hrar  their  judgment  thereof;  becauve  the  court  of  the  said  lady 
JwlfHWBi  for  the  Queen  here,  thereof  are  not  yet,  &c.  At  which  day,  come 
'''?*•"'''■  the  parties  aforefaid,  brfore  the  lady  the  Queen,  at  Westminfiter, 

■••    by  their  attornies  aforesaid;  upon  which,  all  and  singular  die 

tireuii.scs  being  Efcn  and  fully  understood  by  the  court  of  ihejaid 
ady  the  Queen  here,  and  mature  deliberation  being  theicof  bad, 
'     it  is  considered,  that  the  said  George  Strond  do  recover  agatait 
the  said  Balpli  Horsey,  Richard  Vcal,  and  Edward  Ooor*  hii 
term  (p)afarcsaid,  of  and  in  the  tenements  aforesaid,  Intbedf- 
'    cUration  aforesaid  specified  yet  (o  come,  and  hia  damBgea  aftre- 
said  by  the  jurors  aforesaid  in  form  aforesaid  aasessed;  Hliso 
1 S/.  for  his  charges  and  costs  aforesaid  to  the  said  Otoiy^teOud, 
by  the  court  of  the  said  lady  the  Queen  here,^«ith  his  Msenlof 
increase  adjudged;  which  damages  in  the  whole  do  amount  to 
191.  is. ;  and  the  said  Ralph  Horsey,  Richard  Veal,  and  EdwanI 
;  Ooor  be  taken,  &g. 

(p)  A*  Utkcjwtgnieiit  iQcJPCtincnl,  aoicp.  35.,  and  tlMMtct  ihera.     (Ed.)  ' 


BINGHAM'S    CASE. 
Trin.  43  Eliz.  (which  began  Midi.  41  8c  42  EUz.)  Rot.  144. 
Adjudged  iathe  Kiog's  3eP!ct)*'i[it  ..,.,.]:-,.     ■'■ 
159B-l600.  *■  **»*"•  '^'h*  w«»r  of  Ji.,  i>«w,  sfilrH.,  P*!4f4^  *»«npr  n( >|.  jM^ksW 

imoVD  rf.  riglithelT.;  ud  .(tei^^d.  kyied  ^th^^^  J^L-MWf.VWitfffttJ*- 

renslnder  to  It.,  bii  eldeit  tort,  id  bul,  rcBsbdcr  ta  hu  aww  HiM  W**;  1 

r^ardtX^.'lnfelfVteftorte'Ba 


died,  le»vln(  iHue  C.  within  %^ ;  Vftr^^nb  X  6/lnfe1fV«Mtfflc'i^' 
tMry  to  tb«  Dtc  M*  Knitelf  and  )ili  wift,  iBd  ^  beUi'  'wfe'  bTJ^  tS^*t 
■Mludcrlolt.H.  la taO,  rMndadrt  tolib  (twriif^f^itakj  b.^.'slAuiA 
diedi^.uidbii  wife iIm  died,  leading  CbiibrirwitUnaga;  bdl.ttt.TW 
when  A.  levied  llie  fine  to  thcuseef  hiniHlf  for  Uf 


Hoaiay, 

Kat.,  end 
Othen. 

Pt.  II.— 91 
S.C.  Je..k. 

Md.  «U7.  m"  >a  uii,  remainder  tirkU  owo  rigM h«irs«  1M  bad.a>Mi 

S.  C.  cited,  eiUte  tail  ai  ■  rctenio*,  aod  liot  u' a  Mnaiitder.    tM^'Wi 


Sfl  |^rM91  a.  bimgiiam'a  case.  6&1 

^ni^iii^e  tliCL,fVMrf^^iP  of  tlie  laiidy  becnuse  a  reversion  in  fee  is  expectant  upon  ace.  Rep. 

I  ijt.  »|i(&,tbe  reyersion  is  held  of  the  iord^  and  not  the  estate  tail.    But  if  j^'      ^^'' 

'  '  tenant  in  tail,  with  the  reversion  in  fee,  dies,  liis  heir  within  age,  the  lord  is  r  ^  Buisi.  293. 

^    entitled  to  the  wardship  of  his  body,  thou^^h  not  of  the  land ;  and  if  such  1  Mod.  237. 

;'^n^t  grant  over  hi3  reversion,  he  shall  hold  of  the  grantee;  and  although  7  T.  R.  404. 

ilW  sdgiiory  of  the  estate-tail  is  suspended,  yet  the  tenant  has  two  distinct  }Ji^'^\}?^'  ^' 

*'  «itlttes  in  him;  and  the  reversion  is  as  a  mesnalty  between  the  lord  and  tlie  (3^)  n.  57*6 

'  6^tmt ;  md  even  admitting  that  the  tenure  between  the  donee  and  him  in  the  (A).    Shep. 

'   reversion  were  extinct  by  the  vnity,  yet  nothing  but  the  reversion  should  be  Touch.  98  68. 

beldof  tiht  lord.    drd.  That  R.  H.  should  not  have  the  wardship,  because  B.  ^^f  * I'w'^*!!' 

.    the  Esther,  at  the  time  •£  his  death,  did  not  hold  of  him,  nor  was  the  land  in  ^^g'  ^^    ^^  ' 

.    Ilia  scigBory ;  nor  J.  H^  because  he  granted  away  the  seignory  in  the  life  of  Hale,  p!  C. 

.  t||t  teMnt  fi>r  life,  and  the  lord  shall  never  have  wardship,  but  where  the  land  426.    9  Hdle, 

wftf  in  Jiis  seignory,  at  the  death  of  the  tenant.    And  although,  during  tUe  37ml  r^^^'  ^ 

.  fife  of  tlie  tenant  for  life,  the  heir  of  the  remainder  mau  shall  not  be  in  ward,  ^g^   Su^sd 

the  tenant  for  Life  being  the  tenant  to  the  lord,  yet  his  death  is  not  the  cause  Gilb.  Usea,;35. 

of  wardstiipy  but  merely  the  removal  of  the  impediment.    And  when,  to  the  ^'ats.  <Jomp. 

perfection  of  a  thing,  two  accidents  are  requisite,  and  one  happens  in  the  time  u  ^i""\>  \V' 

of  one  person,  and  the  other  in  the  time  of  another,  neither  of  them  can  take  405.  |i,  {j^* 

benefit  of  it ;  and  the  law  rather  respects  the  original  <&use  than  aiiy  other.  ^Vatk.  Dc»c. 

4th.  That  R.  H.  should  not  have  two  parts  of  the  land,  by  the  statutes  32  and  ^'  *^^'    ^ 

'  MH.  8.,  because  though  J.  limited  the  use  to  his  son  B.,  yet  B.  dying  in  the  455  ^viu  Abr 

»    'life«time  of  his  father,  took  it  out  of  the  act;  and  A.  having  conveyed  to'the  Cessavit  C. 

■  nee  of  kis  vife  for  life,  who  survived  him,  the  statute  was  once  satisfied.  pi.  13.  Dower^ 

.  Teoaaty  lord,  and  mesne,  the  tenant  makes  a  gift  in  tail,  remainder  to  ^be  ^.  ^*  P^'^* 

^  ,  King  in  fee,  the  donee  shatt  hold  of  nobody.  lo"  Murder  *' 

•  ,  A  fine  by  the  hnsband,  and  ^vt  years'  non-claim  aflcr  his  death,  is  a  bar  to  W.  pi.  10. 

the  wile  of  lier  dower.  Presentation, 

In  case  of  tenant  for  life,  remainder  in  fee  of  a  seignory,  and  the  same  estates  »  ^*  P  *  ^^' 

of  the  tenancy,  if  the  remainder-man  of  tlie  tenancy  died,  his  heir  within  age,  p|  ^^    p     '| 

and  afterwards  tenant  for  life  of  the  seignory  died,  the  remainder-man  of  the  10.    Remain- 

seignory  should  have  the  wardship.  So  in  case  of  tenant  for  life,  remainder  in  ^^^r,  A.  pi.  11. 

fee  of  land,  if  the  lord  granted  his  seignory  for  life,  and  the  remainder-man  in  ^*  ^,1'      *^'  P  * 

fee  died,  his  heir  within  age,  and  then  the  grantee  for  life,  and  the  tenant  for  ])  ^^  p|  4    ' 

life,  died,  the  lord  should  have  the  wardship ;  or  if  the  lord  died  before  the  CV>m.  Dig. 

tenant  for  life,  the  heir,  and  not  the  executor,  of  the  lord,  should  have  tlie  I^cscent,  A 

The  statutes  St!  Jie  S4  H.  8.  only  extended  to  the  child  first  advanciMl,  if  he  D^^er  P* 

survived  the  father,  and  was  owner  of  the  laud,  when  the  title  of  wardship  Remainder 

accrued,  without  alteration  either  by  descent  or  bona  tide  alienation.  So,  upon  >iid  Reversion, 

the  sUt.  of  Marlb.  c.  6.,  if  the  son  aliened  bona  fide,  or  died,  in  the  life  of  his  ^^  ;^-  ^^^'. 

father,  it  was  out  of  the  act ;  secus,  if  after  the  fatlier's  death.  ^j^ ' '  ^(jscs 

,  U  2.  Sec  the  notes  and  references  iufra.i 


In  an  ejectioue  firniae  between  George  Stroud,  Esq.  plaintiflf^ 
upon  a  demise  made  by  William  Albert,  against  Sir  llalpli 
Vmiefi  Kht.^Mid  ocben^  dcfendahtg,  upon  the  general  issue,  a 

f VteWict  wak  fotiiid  to  this  effect;  Robert  Bin<rham  the         ""^ 


>4T  Mi. 

-djCrt  iinM*^g»«k»'4«li>P»i'M  .Hrc|l.,aa.tlii^:Otlwr    t«&  ij.  €tit;'9.' c>.'^»,- aiite  p.  115.  n.  (p  Jl). 


DOS  unroHAM's  CABS.  Put  IL 

14  Eliz.  leried  a  fine  of  the  said  manor  of  Buigk«mt  Mdeaiii> 
to'  the  uxe  of  himself  and  Jane  his  wife,  and  of  ths  beirl  of'the 
jtaid  Robert  the  grnndfiither :  80  Eltz.  the  said  Robert  th«  grand- 
father levied  another  fine  of  the  said  manor  of  Binghami  Mel- 
cum,  to  the  use  of  himself  for  life,  and  after  to  the  ase  of  Robert 
the  father  (being  his  son  nnd  heir  apparent),  in  tail,  and  for  de- 
liiuU  of  such  itisiie,  to  the  use  ofthc  right  heira  of  the  grandfather; 
Robert  the  father,  30  Eliz.  died,  Ricliard  his  ton  and  beir  then, 
and  yet  within  age,  by  wiiich  the  remainder  in  tail  descended  to 
him;  31  Eliz.  Sir  John  Horsey  suffered  a  common  reoovefy  of 
his  manor  of  Horsey's  Melcum,  to  the  ase  of  hims^f  and  Doro- 
thy his  wife,  in  tail,  nnd  after  tu  the  use  of  the  defen^nt  Sir 
Ralph  Horsey,  and  Ediih  his  wife,  in  tail  (h),  and  after  to  the 
use  of  the  right  heirs  oi'ijir  John;  92  Eliz.  Sir  John,  and  Doro- 
thy his  wife  dying  without  issue,  Sir  Ralph,  the  defendant,  en- 
[  •  91  b.  ]  tered  into  the  manor  of  'Horse/s  Melcum;  30  Elis.  Robert 
Bingham  the  crandfiither  died,  by  which  the  reversion  in  fee 
descended  to  Richard  the  son;  41  Eliz.,  Jane,  wifie  of  Robert 
Bingham  tlie  grandfather,  died;  Richard  Bingham,  vithin  a^, 
entered  into  the  said  manor  of  Binghams  Melcum,  and  made  a 
lease  uf  part  of  the  demesnes  thereof  to  Alliert,  by  deed  indented 
for  seven  years,  yielding  140/.  rent  per  annum;  who  demiaedto 
the  said  George  Scroudc,  who  entered,  upon  whom  Sir  Ralph 
and  the  other  defendiiiits  enteral,  against  whom  the  plaintiff 
brought  the  ejcclione  firmte  for  part  of  the  demesnes  of  the  sniii 
manor  of  Binghiims  Melcuin:  and  upon  great  deliberation  nnd 
conference  hiitl  with  divers  other  Justices,  judgment  was  gt\'en 
for  the  plaintiff.  And  in  this  cose  four  points  were  resolved. 
•''"'K*"\  First,  when  Robert  Bingham  the  grandfather.  So  Eliz.  ktinJ 

Ak^^Ti.r  a  fi"e  to  the  use  of  himself  nnd  Jane  his  wife,  for  lifi,  and  titer 
fiiie  to  the  ate  to  the  use  of  Robert  the  father  in  tail,  and  after,  to  the  ok  of 
ofliimielffor  tj,e  ^ight  heirs  of  the  irrandfathcr,  the  crandfather  had  afte  ex- 
tohiiicldcit  pcctant  iipnn  the  c^tnte-ttiil,  as  a  (a)  reversion,  and  not  ai<  i 
Koii  in  tail,  remainder  (s).  And  therewith  agree  32  H.  8.  Br.  Garde  y:l. 
U^w'triM  (*'  **  ^-  ^-  ^'■-  ''*-  ^""*'  ^  Remainder  lA.  S8.  H.  8.  Dyer  7- 
Ik  ill,  lie  bail  a  (0  Bucknnm's  case.  And  so  it  was  adjudged,  Triii.  31  JBfii.  in 
tec  expect nni  the  King's  Bench,  between  Penwick  and  Mitford  {•f\  wbenlhe 
oil  tbe  eK^atu-  (,r,^g  ^as,  thiit  Anrhony  Mitford,  seised  of  land  in  ^e,  levied  a 
vcrhion,  anil  fine  thereof  to  the  use  of  Margaret  Mitford  for  life,  and  after  to 
11(11  as  a  re-  the  nsc  of  Jasper  Mitford,  in  tail,  and  after  to  the  use  of  lli<; 
muiiiicr.  right  heirs  of  the  said  Anthony;  and  afterwards  tenant  in  nil 

Um'/i^^""  ''''-'''  witliout  issue;  Anthony,  in  the  life  of  Margaret,  maJei 
fenack  i.  itHf<»d,  (u)  t  In»t.  SM.  h.  .Ili*.  t  Cn.  10().  1  Leon,  18.i.  H^i,,  Q.  a.  la;,  uii. 
3h:-m.ti.M.  B.N.C.lilu.  Alu.iju:).  (.See  b.  (.»).  infra.  1  lu-l.  ii.  U.-.  i,o).  .-)7o.(*',  J-WP 
Touch.  10*.  GUli.  Use*,  ;W, 3.1.,  3rd  edit.  H'atk.  GiLli.  Ten.  ?>.  y  ni.  Coin.  IJi.  i  FfiWif. 
HIS.  1  i'.Tu.  Dif.  Wi.,  and  eilU.  1  SanJ.  Vs.  Via.  Watt.  'Dr-c.  °.,il,  ^^■■|lk.  Conr.  r". '  i 
Prcrt.  E»t.4a5.    Vin.  Alir.  Romauiiler,  A.  pi,  11.    Com.  Dig,  P.   .  m,  i-   ,      \.;    V"-. 

»■.',](*)  4H.fi. ai,i«,(tc.    Bt.Te«urc,ai.     («)  B«''e''''aQ'  '' 

l/Lwti.  ia«.  3LeoH.Va..vt.  1  Aud.M.  i88.aa:i.  Hul>.  ar. 'ai).  N  :  i|.. 

Villi  ^aVSIO.    il  Itul.  Kop.  lOs,    Baym.!^>).    1  Moil.  Rep,  ^R.  .    :  -  -.tr. 

l19..%iti,Xit.»n.iS-}.  1  Venl,  37J.  ;i?5. 377.  Jeuk.  Cent,  i67  ,-   ■■  :^.. 

Mo.  *B*.pl.4,n7.  S88.  pl.aiH.    Cro.  Elii.  321.    Vin,  Abr.  Fiiit,  ^      |',  i; li  jl 

1.!   B»c.  Abl.  Ui-e.,  HiiJ. 

'■'    (a)  Tlraae  were  tUc  uses  of  the,  flue,  but  tlie  (t  t),  ih.mA  the  books  Hirf**  cilrtl,  KiWttt' 

(i^eii  of  llie  MlbHcqiieiit   leeuVPO"   ale    sUIrd  Wtenj,  T  T,  R.  im.  :AlTd  Ifhtb^'eMrwUrt" 

ililirreuth  ill  Ilie  pleadings,  ante  p.  «.\ii,  (Rn,)  ttx!  uw  h  rrA'rvcti;  or -WWeiMr'lt  V*hIR>? 

isi   Ace,    aiitr  ji.  IW.  (u   I).  31*3.,  and  ii,  impticHivn  oTIaw,  1 1nkt.'fX:tt.  H. itt.  i)M 


91  a.  b.— -92  a.  binguam's  case.  ,  j5€9 

lease  to  one  Robert  Halman  for  a  thousand  years,  and  died,  and 

if  this  lease  were  good  or  not  against  his  heir,  was  the  question; 

and  it  was  adjudged,  that  the  lease  was  good,  for  Anthony  had  it 

as  a  reversion*     And  so  it  was  resolved  in  the  like  case  by  all  Earl nf  Bid- 

the  judges  of  England,  in  the  case  of  the  Earl  of  (rf)  Bedford  in  M^'^^^- 

the  Court  of  Wards. 

Secondly,  it  was  resolved,  that  Sir  Ralph  Horsey  should  not  9"<i-  That  R. 
have  the  wardship  of  the  land,  because  a  reversion  in  fee  is  ex-  hLvJ?"^hc^  "°' 
pectant  upon  it,  and  the  reversion  is  immediately  held  of  the  wardHhip  of 
lord,  and  not  the  estate-tail  (t):  but  it  was  objected,  that  in  thcianc^  bc- 
this  case,  by  the  death  of  Robert  the  grandfather,  the  reversion  gfJIf  ^1*^61^' 
in  fee  descended  to  Richard,  who  is  also  the  heir  of  the  donee  expectant 
in  tail,  and  the  land  is  held  by  Knight's  service,  and  ought  to  be  "pon  it,  and 
in  ward  to  some,  or  otherwise  many  lords  may  be  defeated  of  Lid  not^the"- 
the  wardship  of  lands  held  of  them:  and  Richard  cannot  hokl  estate-taU, U 
the  *estate-tail  of  himself,  and  therefore  Sir  Ralph  Horsey  in  h«Wofthe 
this  case,  shall  have  the  wardship  of  the  land.     As  if  tenant  by  p  «'^^ 
knight's  service  make  a  gift  in  tail,  and  afterwards  release  to  the  '-     s^^  &•  J 
donee  and  his  heirs,  now  the  donee  hath  the  estate-tail,  and  also  ^  p^\^s^' 
the  reversion  expectant;  in  that  case,  if  the  donee  dies,  his  issue  82.    Mo.  37i. 
within  age,  the  lord  shall  have  the  wardship  of  the  body  and  of  7^i8>  '^^9. 
the  land;  and  in  proof  thereof  (f),  the  book  in  38  E,  3.  7.  b.  was  g^,*''^  Anj 
cited,  where  in  a  writ  of  ward  of  the  land  and  of  the  heir  of  R.   197'.   2  Rot. 
C,  the  defendant  pleaded,  that  R.  C.  levied  a  fine  to  the  defend-  ^^s*  ^^i* 
ant,  come  ceoy  Sfc ,  who  granted  and  rendered  the  land  to  him  sand? Us'isd! 
in  tail,  saving  the  reversion  to  the  defendant,  and  so  R.  C.  the  1  Prest.  Est.  * 
donee,  held  of  him :  to  which  the  plaintiff'  replied,  that  the  de-  ^^^*   Vin. 
fendant  released  to  R.  C.  all  his  right,  and  so  R-  C.  became  his  de^^J  pT.T] 
tenant:  to  which  the  defendant,  by  way  of  rejoinder,  said,  that  he  (t)  ft  Ipst.  5«)5. 
did  not  release,  and  tendered  issue :  and  it  was  held  no  good 
issue,  wherefore  he  said  he  did  not  release,  but  continuecT  his 
estate  at  all  times  in  tail,  by  force  of  the  fine,  and  thereupon  issue 
was  taken;  and  upon  that  it  was  inferred,  that  forasmuch  as  the 
writ  of  ward  was  brought  as  well  for  the  land  as  for  the  heir,  that 
the  replication  would  not  be  good,  unless  the  lord  should  have 
the  wardship  of  the  land  in  the  same  case:  but  tlic  court,  upon 
consideration  of  the  said  book,  gave  no  great  regard  to  it,  as  well 
because  the  said  point,  as  to  the  wardship  of  the  land,  was  not 
moved  in  the  case,  as  because  it  appeared  by  the  joining  of  the 
issue,  that  it  was  pretended,  that  by  the  release  the  estate-tail 
was  extinct,  for  the  issue  is,  whether  he  continued  his  estate-tail 

V.  Barion,  Salk.  590.   Murtin  v.  Scrachan,  5  T.  (t)  In  th«  cue  of  a  gif^  in  tail,  with  arevrr- 

R.  107.  ti.   Goodtitle  v.  Otuntif,  sup.;  and  tlic  Aion,  the  donee  was  conBidefed  as  boldiopf  of  the 

rule  appU^  cf]uaJI>'  to  a  limitation  by  a  man  to  ilonor,  and  the  issue  was  to  he  in  wtrd  to  hlin, 

liiB  own  right  heirs,  whether  npon  a  conveyance  the  reversioner  continuing  to  hoMof  the  lord 

to  nsee,  or  by  devUe;  it  is  still  the  old  reversion,  paramonnt,  Mo:  608.  1  Inst.  77.  a.  i.499.;  iNit 

fMid  will  descend  accordingly ;  i.  e.  If  it  had  de-  if  a  gift  in  tail,  or  lease  for  life,  be  made,  witli 

icondcd  from  the  motlicr,  toltbv  heirfi  or  the  part  remainder  over,  the  tenant  for  life,  or  in  tail, 

of  the  mother,  and  ric^  vetsa^  Godolphin  v.  Abin^-  in  possession,  is  the  yery  tenant  to  the  lord  para- 

do^,  3  Atk.  57.  Watk.  Dcsc.  ^69. ;  so  of  cop>'-  monnt,  becau)>e  in  this  case  the  whole  estate  ia 

holds,  Citb.  fen.  956.    1  Feame,  74.  1  Watk.  conveyed,  ib.,  and  n.  (g).  ib.   BrotTen.  SI.  I, 

Copy.  9j.  'See  post  4  Co.  97.  b.  n. ;  and  it  will  Reev.  Hist.  301.,  and  see  S  Injit/ZMld.      l^ye^ 

require  a  clear  and  manifest  Intention,  on  the  JtiX.  b.  1  Cm.  Dig.  87. 2nd  edit.  Watir..  Dcsceiit, 

pvtoftMtettator,t9  make  the  words  operate  11.    Bac.  A.br.  Remainder,  B.    If  the  tenant 

as.^V'Mda.afipmrcliase,  Do*  v.  Coigear,  11  Ea^t,  in  tall  has  the  rcvcr.Oon  in  himself,  tfar  two  c«>. 

a^lS.  Jiher.  Jtfoxrj^^  ItEast,  589.    (Ed.)  tatcs  cootiiiue  distinct,  bat,  --u  hecaimot  hold 
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Ifaoagli  4faerrckmff  liect  muckk  <^Noli^  T^mdWf-^^m^^mii&ikttBH 

Mw Mpced'fiv'belaar,  y^t  it  »  tef  to  kteilkdbd  to^ifife ffwe^jril 

Mr;}  fiyrvwhcn  ths  dotfiorr  dofiil  nriisdieto  tbedoneerifrtUilffilto 

Mine  dtoKenifre  by^taereaiing  Hf  KM  ai6it^  '  ^JRnd^tberrfeBq|t«if 

fefae<Ia«r'riiouU  bc^  tliat  tfae  lord  in  khe^isaine  GbMl>9hoiildi>liAT^ 

the  «arilship<  of  the lieir  kni  laofioftho^aile^  iipriiiBiBchr^  Ihb 

kftirxiaiiiiB  both  tfae  ettates  by  descent  frbiii  om  knd*tbQ!«<iie 

Juiontor  t  y^  .'hi  the  case  at'the  bir,  wheirldiQ  donbe  hadran 

afltke^taii  tnf  dcBoeai  from  his  fttherv  and  dtcnnreniptiiMlihoft 

19  bis  ffjmnmtiiev  (f );  and  so  two  distHidt  ettatte  VesteaiA tarbito 

ff!6m  two  several  «icestort,  the  land  thai}  fiok;bfe'iiir!«Bnljto4lit 

lard;,  for  the  father  held  the  estate  ifirtaSlof'tftdrgraadjSilbef^ 

DiTcrsitv  in     ^M  the  ffrend Father  his  reverdon  of  the  tordr(4)i  Btit  irm^heU 

t^m* ?n  u  I     ^  '^^^  ^^^^  cqvn,  that  if  tenant  fai  tail  4>^  witk  the  toiwMoa 

^vith  tKe  re . '    ekpecliint  to  him  and  bis  heir?,  of  landsheid-by  kniglltVs^rvioei 

verftioa  lo  tee.  fif «  common  persion,  aild  afterwards  he  dies^  hii  hfeir-vffdbin:^^; 

hff'shidl  be  in  ward  for  his  body,  but  the  lord  ahBlL-nottha^ethr 

•i;f^r!inn"^^^   watdahip  of  the  land,  tor  the  revenion  is  Md  Vmmmt^h^bf 

uiiir.'si  mWiv  liaii,  and  ncit  the  estate-tail  (w).     And  if  he  gnuHa  •civer  the 

»i(r  ,*ii*  tot  Tceversion^'fae  shall  hold  the  efttate*tail  of  hta<{rninftf»Xx)f  atrf 

L  ^^If^^H^  Jiitliough  tlie  ^sei^ory  of  the  estaCe-tail  is  tuapenqkd^^TVI  the 

*  f<  jfMii.  .it.iit  >ddiiepJiath  twodistinct estates  in  him,  that  iato-tay^iheestale* 

/iM'r*  .}L-fti  ;jg^^  nii^  ^^  reversion  in  fee  (y);  and  the  reversion  i«  aa  e  me»- 

!^.i/>i;  >u  'ji!'.  ^indtT  betwixt  the  lord  and  the  donee,  and  it  caHnot  beaaidf  that 

ft'.z  of  J'  .113    Jn  t£i&  and  other  the  like  cases,  the  lord  may  be  defeated  of  the 

*o!'^V^V*  '*"^^'*^'hip'<'^*  the  land,  for  as  much  as  the  law  dotk  oot  give  in 

iv\ti}t, iViii  ttttch. cases itny  wardsliip  of  the  land  to  the  lend;  mid  -t£e  lair 

tbd  .qid/it  i£  *f  Idotb'  wrong  to  no  man.    But  if  it  were  admitted,  itbetiho  towie 

*i^^/iV.v  *XM  *®^**^*"  ^^  donee  and  him  in  the  reversion,  by  thd*  unity  wrse 

tu'«ai.i>»i<i:.!    determinecf ;  yet  nothing  shall  be  hekl  of  the  lord  fafuttherever- 

•^D  ^  ^  v,^.:  \    aton;  and  in  some  case,  the  donee  in'taii  sbatt  bold  of  no^ body; 

''"'\  .'iioar  where  the  tenant  of  the  archbishop  of  Canterfajury  made  a 

\  -^'  ^'-'     J   gU*t  ID  tail,  the  remainder  to  the  King  in  -fee,  the  donee;  i^e)  htkl 

ao,t.>>{.7^dT    ofuoboAy  (k),  so  it  was  held*  &>6  Phil.  &:Mal^..Dylir,  1^4* 

'i^^mnQ^^'^^'trkii  JhcHbhhrp  0if  Cminim  y,  dt«<1.  Teimnt  liord  sad  MWme^^  if  tte  umtt  nAe 
a  yft  ii».»a»^ff6»fciiHM'  to  the  Xing  in  fee,  tlie  dmieft  t»«H  li»fct  •f  iait»>dy*;  -.i    >.:*    i:/ 

4"^*;  'u^*  .  Tliirdly,  it  was  resolved,'  that  if  the,  casie , were^'a^^Utec],  thil 

not  liHVc  the  wardship,  because  fi.  the  fattier,  at  tlie  titiie  ofm*  de»th,  did'iKn  ttaild  6f  hie;  vr 
Ma»  tlic  Und  in  his  seipnoiT;  nor  J.  H.,  because  he  fl:ninted  away  his  seifrnory  in  theUfr  ol* 
the  tenant  for  Hfe;  and  the  lord  shall  never  hare  wiardship  ImU  where  the  land  wa»  ia  hit  scis- 
lloi*\  al  tbc  death  of  thp  tenant,  (t)  Co.  Lit.  78.  a.  {X)  9  Co.  1^6.  b.  Plow.  C  cm.  «1>6.  b.  wp. 
y<Hj  D^ri)t^4i  fK  tS.  -  Co^  Lit.  l^?.  b.  U«kltfb.  149.  t  iHob  5U<  £t  /iMit*  flM««iJ^rC^Ki.i#9> 
«ea|l  o^tVinpAibfwIlUnmytBfa.  vk4']44«.  -i-.v-        (.  >•  -.i  r  "..'.-•=*•  (.-..it*:-^  u  ..i!a<.:!'  •<'* 

nTIf "  v'-«ji!  #.".mFi?  To  '-i-.T'  'ii    r-».j  iij.i       1  •••  ••  ■•     -  •  ti.j  II  ,Tlr  •#•    ^::,: ;    ^  .  ^iifjiui  •♦t|..*^'i  7i.Ii«.-i*"i'"-'. 

W4rthij^;  <ttc  t<«mre<*f  «l«f  e<«aM;tMl  is  ^>  *  Ar.e^i«stei>es«at0/  'IVipra<^*sii«iVflHl»  p.^?. 
Wadi*/%»«He'i3^teilail^Ji4vflld>hw«l%*'fe<*j*aiid  tti(fl.  ib."i(Kiy.)^  '  '^  '  '  .#v  m?  y,.»,  ,.. 
WsiW^!«^(^'KM'^«hlM'4lltftl«H  to-t«t0>^tfltl.  (W)  Aad;.tlR;lohl  v«tMtittad«^4^  iSttf- 
Vfr4U^^ftMd«r'^aM'll^tr,'1l»Mf||ii  aM'tO'lrfie  ship  of  nothing  but  what  w»s  held  of  kin.  1 
wicrd««ie'«rfN'aiMdvb^ibM^dlu^'wk^iH)l1ki^d  lt»t>  ?«>;%.  «;«)d4.;'«l'«a»ttlm«iMf1b1ba\:aic 
'^fc«MivW*«:*'ftW^/'IVtii'84i^  tnrr'«KW-1J.  «-s<flA  »Wiig,JililA»T(«»*)o  nd  ;ijic*»hTt#  « 

Dese.  li#^"^»>.)**  •'''*''*"''''*'''"' ^* ''"•'*■' '-"^       'Bo.]^  «^i»-i   J^i*   »•■  Jiiii mod    i?:  ni  if..|    i-  »••• 
M.tO>J^  rth«M[h^V>^i«iMfl  V5«ft«vW«iPf  a       (Y)  Sec  n.  (t).  8up.(  «ltt^.  iEbrftBcsulade, 
release  by  way  of  enlargement  of  his  csaatQ  (2    B.    (En.)        ^,.,.     , 
Hpll.  Abr.  400.    Shep.  Tonch,3'.>3.  .  l  Inst.  li.  '•'.  ^yfm  ^AkthAv^9^tm  pliangoTti* 
M^'n.  r'^^)?Mn!V*\  v^  tW«S«tit%!9f«a  rimnot  'mdNldt»^tbei#4rw*iri"^<A»fnMw4|«isce< 
jBni'c,  nor  bicomc  cxiuut,  by  Ihc  tfctcbsion  -Iklag  €ttiflw4d-of  astafc  ramiianaar ^ 
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Rotert  tlis  gmndfidwr  was  tenant  fbv  Ufe^  tbeT^tauanibr  td 

Bobsrt  the  fetter  m  tsiU  Uiei^mainder  ta  Robert  the  &thsv  >Ui 

lee^^'snd  Robert  the  fiitber  hed  issne  Richard  witbhi  agp^  ^jmcl 

^Siodf  and  afterwards  Sir  John  Horsej  the  lohly  wdmrmid  AnH 

Set goorjr  to  Sir  Ralph  the  defendant,  and  aftcrvrwdr  Roiberttiie 

ffrandfether  died,  that  Sir  Ralph  the  defendant  shall  ^ot  haito 

ttie  (b)  wardship  ci  Richard,  because  Robett  the  father  heU  nbt 

of  hhn  (nor  of  any  of  his  ancestor^  whose  heii*  he^s)  on  the  da^ 

of  his  (cr)  deaths  nor  was  the  land  within  the  fee  or  seignorjr  vH 

Sir  Ralphs  or  any  of  his  anosMoriy  whose  heir  he  i%  afcthetiiBa 

of  Che  death  of  the  said  Robert  the  son;  and  a  nan  shaU  ne^r 

hAve  the  wardship  of  the  heir,  when  the  land  was  not  in  the  fee 

or  seigfiorj  of  himsd^  or  of  some  of  his  ancettorS,  at  the 'time  ef 

die  death  of  the  teilant  (a  l^  and  that  is  wdl  proTed  by  the  "'' -  <" 

words  of  the  writ  of  ward,  that  is  to  say,  prweipe  fuod  reiehi      ,;"/..  ^^•'^'n'il 

cugtodiamieme  4"  tuereih  CL  qtue  ad ipmrnpertineti  eo.qi»odGk 

terram  Slam-  de  eo  iemdt  die  qua  obiiU  •   And  of  snch  eflbct  are  the    •  - >  l>4  ^ui^\  -  «• 

wbrds  of  the  writs  of  [i)  diem  ekiatii  fstremum^  and  MimdmmtL 

And  althoi^  {e)  during  the  life  of  the  tenant  for  life^  the  heir  a^^!^^|{|^ 

of  him  in  remainder  shaU  not  be  in  ward,  because  the  fenantfeir  of  ^teatat 

life  is  tenant  to  the  lord  paranuniot,  and  the  Imtl  shall  not  have  ibr  life,  tin 

the  wardship  so  long  as  he  hath  a  tenant  for  life  (a  1)!  yet 'the  ^||y^   * 

death  of  the  tenant  for  life  is  not  the  cause  of  the  wardship,  'btit  man  iiwu  not 

is  a  removal  of  the  impediment,  for  which  for  the  time  he  Wsb  ^  ^  ^^*^^ 

not  in  ward  (c  1) :  as  it  was  held  Pasch.  39  EIiz.in  the  Oommon  ^^  b^\^ 

Pleas,  in  awrit  of  waste  betwixt  {/)  Pacet  and  Gary,  that  if  tenant  to  tlM 

there  be  tenant  for  life,  the  remainder  for  life,  the  remainder  in  ^^^^^ 

fee,  and  the  tenant  for  life  commits  wastes  and  -he  in  remaihder  thecante  of 

for  life  dies ;  now  he  in  the  remainder  in  fee^  shall  have  a' writbf  wardship,  bat 

wast^  for  the  mesne  estate  for  life,  which  was  the  impedtmeiit  ™!r^^|u. 

(o  i),  is  now  removed.    Also  it  was  said,  when  to  ^he  perfeo-  impediment. 

tion  or  consummation  of  a  thing  (a)  two  accidents  are -requisite,  Piv«<T.CiVf, 

and  one  happens  in  the  time  of  one,  and  the  other  in  thi^  ttnUa  ^'^* 

of  anodier,  in  sucii  case^  neither  the  one  nor  the  other  shsU  tafce  L|.  ^^  ^  ^ 

benefit  of  it;  because  both  do  not  happen  in  the  time  ofioithor  ^^^r^ctioa 

•fa  thinp;,  two  accidents  are  requisite,  and  one  happens  in  the  time-  nf  onrpec80fi„isid4M 
other  in  the  time  of  another,  neither  of  them  can  take  benefit  of  H.  (6>  SGo.lSSUlki.  (A  IftjCf. 
8^  b.  (d)  y.  N,  B.  tdl.  k.  (e)  F.  N.  B.  14«.  b.  (/)  b  Co.  76.  b,  10  Co.  M^sh-iTlA 
C;o.  ai.b.   Mo.'lS.   iJones^Sl.    F.N.B.5S.c.39.h.    Cr.  Jac:  6S^.'-M;'E.  5. 4.  a^  jTSpl^ftf. 
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— **■'"'  "!!!  v^t  trrv.j'-ii  III! 
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lew  that,  wh<»n  thp' selgnory  is  extinct  for  the  rtea  to  the  ietaor,'  and  the  leinsr  dkd^-iUi  heir 

fee  nimple,  it  catinot  remain  for  tlie  particnlar  within  ane,  llm  lond  almnlil  JBrihrtiirtiic  ImeSs 

CAtate  eitlMcr  for  life  or  in  tail ;  liecanse  evei^  the  ward  and  marriace,  becanae  tim  rerer* 

particnlar  estate  impiien  a  tenure  or  attendance  tioner  continued  to  hold  of  lum-S  Reev.  Hist. 

orejr,  which ia here oxpfisalyne||atived,^;jw#l('«  SOU     Ante  p.  66SL  n.  (t)**  .Jbofrtbf,mhmy 

i»«f ,  post  9  Co.  iy9.  b.    llnst.Sl«..b.iL;i70.  kndwmaleneedlbriiiii  witiilk'JreiMMNrs^^ 

SM.  bu(4>i;4S54^itX    lUea^sSi^   (Ko.)  infee^nnd  tbejfaMUQ4erHasa>died?ansi,te 

■.  ltfeofthep«fiionliwtflaeatifeainsai^f|inKAHi¥ 

(a.  1)  This  wa0the  aeaeral  nilf  Willi  refsrd  ar»»  t^.hird  «hm4di  not  k^nUm  mmiffJffi^, 

to  wardship ;  but  in  aeom  spedhl  oMe»  thnheir  jret,  whenever  the  tannat  liqi^t,,4mt  Sttfl  Ihe 

miiiht  Vi  hb^^rdf  fbonafa  his  ancestor  died  not  ana  entered^  ^  «wss  W  bs  is  ¥«N||  |w^ipil|B 

seiiif*d,  nor  in  the  liomage  of  tlie  lord,  1  Iflit.  was  in  as  h^  to  his  father,  it|.  f,j^^.J^  r   ^'^^q 

ys.th-i.s97*  a.  (Ba.)' •             --.  (f?ty«teti!W.^i^ti»gSMysKftt;*)i. 

(a*iyiliB*i»4hilliocwe«(lMMife«  lease  for  ^''rp!                                >     \^,   .^« 

We,  mitiri  a.!fefq«nd«r ovw  ia  lee;  lor  where  (a  4)  ^See^l  laat  54.  a.  (^}.  iU*  9i5.y  sad  a. 

a  Ibu€  was inade  for  life,  rcservlns  the  rv? er-  (97  j»  ib*    (Eu.> 
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.of  theiBp;  and  both  jpta  raaabite  to  tha  coDSiimmalion  of  the 
Cue  oft  ;tbiiig  (e.  1^  Af  if  lord  ana  tenant  be  'by  certain  aeat^  and  the 
ingo^e  y^^,  tanant  (&)  ceaafa  for  a^  jear»  and  tban  the  lord  grants  over  hie 
the  lord  pranti  jMttgnofyt  Mi(d  then  the  tenant  ceases  for  another  year,  in  this 
over  the  scig-  j^g^  Q^me  uf  them  vLoll  take  benefit  of  this  cesser  (f  1 )» guodJuU 

nory,  and  _^  »       #    *        .^ 

then  the  C&UCeWtm. 

tenant  ceases  '  Aiut  a  case  was  adjudged  in  this  court,  Trin.  85  EUis«  in  (e) 
another  year.  X^acf's  case^  that  whereas  Lacy  struck  Peacock,  and  gave  him.s 
IWf  due       moirial  wound  upon  tlie  sea,  oi  which  Peacock  died  at  Scarho- 

riMigh,  in  the  county  of  York,  and  Lacy  was  discharged  of  it; 

for  thoae  of  the  county  of  York  could  not  enquire  of  his  death, 

without  inquiry  of  the  stroke,  and  of  the  blow  they  could  uut 

.anqoire,  because  it  was  not  given  within  any  county  (»  1);.  and 

tkpse  of  the  Admiral  jurisdiction,  could  not,  as  of  a  felony,  vo- 

^ire  of  the  stroke,  without  enquiry  of  thedeatii,  and  they  could 

not  lenquire  of  the  drath,  because  it  was  infra  corpus  comitaius 

When  ie¥«na  i^  ^)*  ^^^  ^^  ^^  ^d  (f),  when  divers  accidents  are  requisite  to 

ac^deau  ars    the  consummation  «if  a  things  the  law  in  many  cases  -wili  rather 

5?fflnSin^     xespect  the  {d)  original  cause  than  any  other.  As  6  £.  S.  41.,  if  a 

TiatfiM^^^i'    ^"^^  (^)  present  to  the  church  of  another  in  the  time  of  war  (i  l\ 

dii'iifttbqUw  and  diereupon  the  presentee  is  instituted  and  inducted  in  the 

rA|^K-.,j.:    timeof  peace,  the  law  gives  such  regard  to  the  original  act,  that 

£|^4ipa«^  u  to  say,  the  presentment,  that  all  that  follows  thereupon,  ai- 

t^.amr  though  it  were  in  time  of  peace,  shall  be  avoided:  and  now, 

^f^-  upon  the  whole  matter,  this  usurpation  shall  be  construed  to  be 

aentaSon  ^EnT   m  time  of  war,  and  shall  not  put  the  right  patron  out  of  posset- 

aaurpatmi  ki    sion  (k  1 ).   And  SO,  and  upon  the  some  reason  was  (/*)  Shellejr's 

fUDSTinaJMiDn  ^^"^  adjudged  in  this  coiut.     And  it  appears,  also^  by  the  case  of 

and  indnetuMi    DM^er*  in  4  H.  8.  and  cited  in  b  Eliz.  Dyer,  d24^  if  the  husbsixi 

in  tinie  oC :  >  -    levies  a  fine  with  prodamations,  and  dies,  and  five  years  psss 

.j^Vy*, '  \       after  his  death,  the  {g)  wife  is  barred  of  her  dower  (l  1 ),  against 

cited/-* ^^     the  opinion  in  Plow.  Com.  373. ;  for  altliough  to  the  consummft- 

A^e  brlHe  husband  bars  the  wife  of  dower,  if  she  d^  not  claim  in  five  years  afker  bcrhi»* 

bHn<l'«"«aath.    (A)  3  Dulst.  ^55.    Palm.  417.    (c)  1  Loon.  270.    13  Co.  53.    .n  Inst.  48.  lU 

-Mo.  1^1,  l«s:    3  Co.  107.     1  Rol.  Rep.  139.     1  Bal»t.  <03.    Dalt.  Jott.  240.     [Co.  P.C.  48.1 

'  f  Bn>wiil.54l   •[!  HBlc,4«d.   t  Hale,  17.   Vin.  Abr.  Murder,  W«  pi.  10.}    (t)  <^^r»  *«  ret^i 

debet,    (</)  1  C^.  106.  b.  90.  b.    3  Bulf t.  il57.     i  Jones,  428.    Cro.  Jac  51:^.     {e)  i  Jouei,  •! A. 

1  Co.  99.  b.    2  Rol.  351.     1  Mod.  Rep.  230.    6  £.  3.  41.  b.    F.  N.  B.  31.     J.  D&rreigu  Prr- 

sMitmetit,  4.    fE.3.    Darrcign  Presentment,  2.    18  £.2.    Quarc  luipedit.  17.S.    Co.  lit.  *j4:'. 

'b.  J44.  h,   '()  Co.  30.  a.    (/ )  1  Co.  99.  b.  10i>.  b.    (g-)  Djer,  72.  pi.  3.  224.  pi.  28.      IHd.  a;>.  !•» 

'€o.  49.  b.  99.  a.    S  RoL  Rep.  409.    Goldsb.  148.    Co.  Lit.  326,  a«    3  Leon.  221.     3  lust.  tU: 

8  Co.  7«.  b.     1  Rol.  Rep.  UH), 


■  t 


(a  1>).8.€.  and  8.  P.  cit  ace.  3  Biilst.  2.S3.  (iM)  Ace.  •  Hale,  17.  20.     l   East,  P.C. 

Via.  Abts  C«ii}>aTit,  C  pi.  12.    Relation,  C.  pi.  369,  6.    1  Chit.  C.  L.  155.    (E».) 

..-n    Ah  to  tfcfc  doctrine  of  relation,  see  BuHur  tf  (i  1)  What  shall  be  said  time  of  war,  srf  1 

Baluf^i  c..w,i)ost  3  Co.  29.  ii.  77—79.,  and  the  Inst.  249.  a.  b.  iii.  39.  41.,  and  the  note*,  lb. 

notes,  ih.    (Ed.)  (Ed.) 

(f  1)  S.  P.  3  Bulst.  253.    Vin.  Abr.  Cessa-  (k  1)  S.  C.  and  S.  P.  cited  acr.  W.-it%.  Comi?. 

▼it,iCw  «l(Ue.     Relation^  C.  pi.  7.    Contra  per  Incumb.  210.    Vin.  Abr.  PreMPntation^  Q  a. 

Doderiase^  J.  Palm.  4i7.  As  to  the  remedy  bj  pi.  19.    See  ante  p.  245.  (c  3).    (En.) 

^saavit»  po^t  vpl.  ii.  279.,  and  n.  (b  1).  ib.  (Ed.)  (l  1)  Althoni^h  the  tine  did  imt  divest  any  «v 

.•<Gl}.Bat.now,  by  Stat.  2  Geo.  2.  c.  21.,  tate, and  although  it  was  not  origiaally  adm«e 

wbere<the  stroke  happens  at  sea,  and  the  death  to  her  title,  Shep.  Touch,  ed.  Prest.  28.  i  I|i^t. 

on  shore,  tlie  offender  may  be  indicted  in  the  326.  a.  iii.  115.,  and  the  notes,  ib.    2  IVood** 

.   fl^HMity  wiwre  the  p«i-ty  dted«    As  to  tlie  trial  Conv.  759, 760.    5  Crw.  5W«.  ri4;    Vin.  Abr. 

ii^  offeacps  comusitted  atsea,  and  in  ibr^.en  Dower,  Q  1.  pi.  7.    Pine,  W  l.  p|.  4.    Cma. 

.^<^ntrics,  sjw  Xlusu  74.  b.  (I),  iii.  450.  n.(4).  Dig.  Fine,  1 2.    bac.  AbK!>owek-,-F.    Bai  it 

1  CKti.fXh'  lJi«  1^6.    (£0.)  the  .wife's  title  to  dewer  docs  not  accrao  31 


96  a^  b.  BiNOH am'a  'CAat.  Igft 

(ion  of  dower(A>tbree  thrihg^  are  requtsite^'that  isidmy,  miif  riad^ 

seisin;  aad  the  deatk  of  the  htuband  (m  t^^  and  although,  at  3ie         * ' ;  ''^^ 

time  of  the  fine  levied^  her  title  wae  not  eontOBunate*  yet  the     rV'.'.  l^'^'^^i-!, 

law  respects  the  firet  and  original  causes, 'idL  'marriage  and ''     -i    -  )•>' 

8ei«in«     So,  in  the  case  at  bar,  it  maybe  said^that  the  law  shaH    ' 

rather  respect  the  death  of  him  in  the  remainder,  and  the  det*  .«'! 

scent  from  him  to  one  within  ago,  which  is  tlic  original  oa«se  of 

the  wardship,  than  the  death  or  the  tenant  for  life,  which  is  hilt 

eausa  sine  qua  non^  and  rather  a  removal  of  the  'impediment,  as  ' ;:  ,v^ 

hath  been  said,  than  a-  cause.     But  it  was  resolved,  as  it  faach 

*been  said,  that  neither  the  one  nor  the  other  (n  1),  forthe  cauite  [  •  93  b.  i 

aforesaid,  in  this  case,  shall  have  the  wardstnp. 

And  it  was  said  (f ),  if  there  be  tenant  for  life,  the  remainder  in  Tenant  for 
fee,  of  a  seignory,  and  tenant  &r  life,  the  remainder  iitfee^  of  tkfe  !i^««reinainder 
tenancy  held  by  knight's  service,  if  he  iii  remainder  of  the  tenap-  teignory,  and 
cy  dies,  his  heir  within  age,  and  afterwards  tenant  for  li&  of  the  the  same 
seignory  dies,  he  in  remainder  in  fee  of  theseignory,  shall  have  ;^S£^KV^4r^/ 
the  wardship^  because  the  land  at  the  time  of  the  death  of  sbe  mtrSmifi^ 
tenant  in  remainder,  was  in  his  fee  and  seignory:  to,  aodibr'the  d^r-fasii'bf;'* 
same  reason  (f ),  if  there  be  tenant  for  life^  the  remainder  in  fec^  dieJiS^Sw' 
of  lands  held  ui  suproj  and  the  lord  grants  his  seignonr  for  life,  ivftUiiiaMi' ' 
and  afterwards  he  in  remainder  in  fee  dies,  his  heir  within  niiei  snd  mMt-  -  * 
and  nfiorwards  the  grantee  for  life  of  the  seignory  dies,  and  then  |^  i^^ 
the  tenant  for  life  dies,  he  in  reversion  of  the  seignory  shall  .hn^  thesslMry' 
the  wardship:  so  if  he  in  remainder  dies,  his  heir  within  age,-ii^  ^^^idi^ 
suprth  and  afterwards  the  lord  dies,  and  then  the  tenant  for  life  ^^ro^^i 
dies,  the  heir  of  the  lord  in  this  case  shall  have  the  wardship,  for  sslgaiM  f^i-i. 
an  act  in   law  sliall  not  prejudice  any  ones  and  his  execBlor  {f|!*^i*!2JS^. 
oinnot  have  it,  for  it  was  not  a  chattel  vested  hi  the  testalor.  to>iii!duei^' 
And  of  such  opinion,  as  totliis  third  point  in  the  principal  cas^  tenant libr  Ufe, 
were  Sir  Edmond  Anderson,  ond  Walmesly,  Justices  of  the  ^g^^j^*"^!^ 
Common  PleuH,  upon  conference  with  them,  as  the  Lord  Chief  the  lord;  ;, 

Justice  Pephaui  reiK>rted.  * .  i ; .  ••  >  gf aaitd  Ma ' 

fleigaory.for 
lite,  mid  the  nniiiimlcr-inan  in  fee  died,  hit  heir  witliin  age,  and  then  thef^AnteetforMiey,  sad 
the  tenant  Ionise  died,  the  lord  should  have  tlie  wardship,  on  It'  the  lord  dkd  be&reitlifdM9<pt 
for  lilts  the  hrir,  and  not  the  executor  ol'  the  lord,  should  oatc  the  wafdaUp*.  «» s.i 

Fourthly^  it  was  resolved,  that  Sir  Ralph,  the  xiefendani^'  4«h«».'niatfR« 
should  not  have  two  parts  of  the  lands  by  the  statutes  of  Sift  Sl'S4  H.  ahosid  not 
H.  8.,  for  although  Robert  the  graiidfothcr  hud  limited  the  irte  Jfthe'SiST"^ 
to  Robert  the  father,  which  is  within  the  said  statutes,  yet  when  by  theS< 
Robert  the  father  died,  in  the  life  of  the  grandfather,  now  the  said  ■»«*  **  H.  a., 
statutes^  (§)  do  not  extend  further  (o  1),  for  the  heir  of  the. father  thiSghTik 

llmttftl  tlu*  iific  to  his  son  jD.,  yet  B,  'lying  in  tlie  li^-time  of  hiH  lather,  tooliiiUMitotith&atalta. 
{h)  C(».  lj\t.M.  a.  M.  a.  l^lowd.  373.  a.  (t)  ^  Uor.'He*>.  IS.  (|;  [<8hep.  Ttaoch.  4rSi)  '(^)  .Co. 
Lit.  7S.<a. .  'JCu.  i:i*2.  a.  >     <     <        ..    ..  i '<t 


'ii 


th^  dratit  of  her  buijband,  but  at  a  siibMqm*nt  tetethe  warship,  becavse  B.'dld'ttot^c^liis 

|i(.rio(I,  Aho*  will  bo  allowed  Ave  yi*ars  train' flu  tenant;  nor  the  lord  grantor;  tbr  he|NlMedlri8 

lime  trh^n  her  riglit  accrned,   MtnxHVa  cMe^  nefgnory  liwayia  ihelll^  of  the  ttiimatlbr-Hrc; 

paif  '\^  O.  lU.    t  Hawk.  P.  C.  c.  49.  s;  44.  and,  therefore,  the  heir  of  B,  8hsl(^  in^Ward 

^fiii.)  -I  .  to  nobody.    Jenk.  Centi^.il.'C.  '<(^.)'" 

'^V^.H^'^jiv^^  wl^^^i?^'       (« 0  On  the  eonrtMeUShor'tft^e-iMMteii 

t./i    ;iJ^l  I  r,2iL,*Sf  te     '"        ^  as'r^spccts  wardf^hlp  In^  ifMVfy,  '*eet|.  ft*t. 

OJM.,  aqdlliRwrtep.^...  tEo.)  7B,  ,/.|,.  ,.  ^^^^^.^  and  tl/e  Mtelvib;  Miep. 

•  {Wi')  Th<^  israfntee'of  ths  seignory  eould  not  Touch.  oQ.  Post  voT.  Ii.  p;  ^.  (k^,    <1^*)    ' ' 


iAo^m  in^bgr  dfieealp  ihsU  b^io  vaed  bf  ^tmraioiiiliyiv,  iM4. 

a^^T  oN:    ^  not  by4b0  taidftotalM.    And  if  the  «Utut9  sbiJl^cQitcnd.lQk  U»«« 
!*ii*H  f.    •  goD'aAd  heirofbini  in  remainder  tpffrirafwfie,  it  shall  «KteDl)tir 
^;    ^  j^  all  the.  heart  ef  him  ia  reiiiaiDder»  in  iiii/!mt$m$.    As  if  n  opminoo^ 
perton  bd  lqrd»  and  there  be  tenant.  bjrJuaigbi's  aerviee,  and  .the 
tenant  makes  a  gift  in  tail  to  hia  youn^  eeo,  anddiest  and  the 
reTertion  descends  to  the  elder ;  in  this  case^  hac  vice^  the  lord 
s^l  have  the  wardship  of  two  patu  of  the  Uhd  6f  the  tt6i^  (f) : 
The5t&d4H.  but  irUie  doneedlee«  now  th#  elder  eont' luiiviog,.tJie  re^rsion, 
to  S«*^id°*^  "^"^  h^ye  the  wardship  of  the  heir  of  the  donee;  and  the  statutes 
first  advanced  ^^  ^^^  extend  but  only  to  the  child  first  advanced,  if  he  surrives 
if  he  snnriTe    the  father,  and  be  then  owner  of  the  land.     For  if  the  father  con- 

•sd  be'ow  ^^y^  ^®  '^"^  ^^  ^^^  ^^  of  any  of  his  sons,  and  the  son  so  ad« 
ofthelaiid  Tanced,  aliens  or  makes  any  estate  of  the  land  bona  fide,  in  the 
when  tiie  title  life  of  the  father ;  now  the  King,  or  the  lord  of  whom  the  land  is 
•omM*¥^.  held,  shall  not  have  the  wardship  by  force  of  the  said  statutes; 
o«t  alteration  for  the  statutes  are  expounded  to  give  two  parts  to  the  King  or 
V^^^^  the  lord,  when  the  *  advancement  continues  in  the  person  ad- 
boaTSde^  vanced,  without  alteration,  either  by  act  in  law,  as  by  descent, 
•liea^tion.  or  by  act  of  the  party,  as  bv  conveyance  (p  !)• 
[  *  94  a.  ]        The  same  law,  when  land  is  conveyed  for  the  (a)  advancement 

of  the  tenant's  wife,  or  for  payment  of  his  debts,  if  after  the  land 
be  aliened  bond  fide  before  the  death  of  the  tenant,  the  King  nor 
8e,  upon  the  other  lord  shall  have  any  wardship.  And  so  was  the  statute  of 
*^6  *lf  th*^*^'  (*)  Marlebridge,  cap.  6.  de  hits  auiem  qui  primogenif^  4rc.  fecffart 
•on aliened  uAenty  tfc^  (q  L^  expounded:  for  if  (c)  the  father  had  enfeoffed 
bona  fide,  or  bis  son,  yet  if  tne  son  in  his  father's  life  had  aliened  bona  fide,  it 
elf  MtlkSer^^  was  out  of  the  ren>edy  of  that  statute  (a  1 ) ;  and  in  such  case  the 
it  was  out  of  lord  shall  not  have  the  ward8hip,~as  appears  by  S3  H.  6.  16.  in 
fheact  ;afaM    Andrew  Woodcock's  case.     So  in  the  same  case,  if  the  son  had 

AulMr^'deatb.  *^'^  *"  ^''^  ''^®  ^^  ^'*®  father  :  but  otherwise  it  is,  if  Uie  couvey- 
*  ance  made  by  the  son  be  made  after  the  death  of  the  tenant :  for 
then  the  lord  had  once  cause  of  wardship,  and  therefore  the 
alienation  after  that,  shall  not  toll  his  benefit. 
#.  haWnc  Also,  for  another  reason.  Sir  Ralph  cannot  take  benefit  of  the 

oonireyed  conveyance  to  the  use  of  the  son,  because  Robert  the  father  hath 
of  his  i^e,  eonveyed  the  land  to  the  use  of  his  wife  for  life,  who  survived 
whotunrived  him,  and  so  the  statute  once  satisfied.  Vide  14  Eliz.  Dyer  [i] 
htm,  the  sta*  ^g^  Accord.  And  so  it  was  re^iolved  in  the  case  of  {e)  Norih- 
tatUfiedL  cote,  Pasch.  S2  Eliz.  in  the  Court  of  Wards,  that  if  the  King  bj 

N9rikcoii^§  force  of  the  said  statutes,  be  entitled  to  have  two  parts  of  the  land 
cmte  cited.        conveyed  to  one  son  in  tailj  after  his  death  without  issue,  he  ^hall 

(t)  Co.  Lit.  78.  a.  6  Co.  166.  a.  9  Co.  13%.  a.  (a)  Co.  Lit.  78.  a.  11 1.  b.  t  Inst.  119.  lOCo. 
as.  b.  83.  a.  8  Co.  164.  a.  b.  [Shep.  Touch.  68.1  (6)  8  Co.  164.  b.  t  lust.  109,  1 10.  [Shep. 
Touch.  68.1  (e)  Dyer,  9.  b.  pi.  «7.  33  H.  6. 14.  b.  15, 16.  1  Co.  IW.  a,  (d)  D>cr,  308. i>L7l. 
10  Co.  80.  b.  8«.  a.    Co.  Lit.  78.  a.    («)  Co.  Lit.  78.  a.    9  Co.  lt«9.  b. 


(p  1)  See  ace.  1  Inst.  78.  a.  i.  t95.  AUieoek*s  lord  should  lose  his  ward  by  reason  of  such 

casr.  Ley.  tl.    (Ed.)  feoffinent,  S  Reev.  Hist.  6e.    (£d.) 

(q  1)  This  itatnte  was  passed  with  a  view  to 
pat  a  stop,  to  a  practice  then  very  prevalent,  of       (r  1)  In  these  cases  the  deed  is,  even  u 

the  tenants  enfeotfins  his  eldest  son  and  heir,  af^ainst  the  lord,  &c  become  good  again,  sad 

being  within  age,  in  order,  that  in  case  the  the  coUasion  gone ;  for  there  is  a  new  teaaat, 

ftther  should  die,  the  heir  might  escape  ward-  and  the  lord  receives  the  fraits  of  bis  seignorr 

•hip,  as  tliat  could  only  be  where  the  estate  sooner  than  he  would  have  done  If  the  Ant 


'vested  in  the  infant  by  incent^  1  Inst.  76.  a.  i.    feoffment  had  not  been  made,  3lieo,^^(!^ch.  6S. 
>9f.  \  hut  it  was  decUrcd  by  this  >icl,  that  no    cd.  Prcst.    CfiAiit«>/^;^u  i!J£?^3.  .m.^ 


»i  b>rf^  a.  BniGHim*!  oabs.  009 

itiOfC4iawihe  beiMAt  cf  the  statata  ajpiin  agaiiuit  any  oilier  son  m 
r«ti«hid€fr:  ftnd  to  the  doubt  in  (/)  Shaw's  case^  «  ft:  3  FhSL  (/)  Mo.  m. 
ft 'Mer.  Dy«r  (^),  130^  is  adjudged  andTcadted.    The  Attorw  O^SMtt. 
nej^General,  John  Doderidge,  John  Strode,  and  others,  were  of  ^^  ^\ 
oounael  with  the  plaintiff;  and  Laurence  Tanfieldy  Laurmea 
Hyde^  and  others,  with  the  defendant  (!)• 

(1)  See  S  BU  Cooi.  ch*  5.  of  the  andeatEngUih  tequrei,  endcfi.  ^  ^^^ 
nMtrn  Encllib  tennrei.   [Ai  to  wardsbip  in  cfairalfy  in  feneral,  tee  i  lait.  89. 
(1).  i.  151.  (1).,  end  tiM  dnpter  on  katght-nrricei  L  SSr,  Ac:]   (Bd.) 
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